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SUPREME  JUDICIAL    COURT 


COUNTIES  OF  PLYMOUTH,  BARNSTABLE,  BRISTOL 

AND  DUKES-COUNTY,  OCTOBER  TERM  1829, 

AT  PLYMOUTH. 


Hon.  ISAAC  PARKER*  Cbikt  Justigi. 
Hon.  SABfUEL  PUTNAM.  ) 
Ho9.  SAMUEL  a  WILDE,  WutTiGSS. 
Hon.  MARCUS  MORTON,  S 


CoMMoirwEALTH  vcnus  Baritet  WiNe 

ir  OM  diKhMfw  a  goB  at  wild  §bm\,  wiib  kaowledga  sad  warniaf  that  tka  rapoit 
win  albet  iajariowly  tba  health  of  a  tick  penoo  ia  the  naiflibanrbood,  aad  mtk 
aflaei  »  prodaoed  fay  tha  diicharge,  ha  ia  fviky  of  aa  iadictabla  oflhaee. 

Tbe  defendant  was  indicted  for  roalicioiisly  dbcbaif  ing  a 
gun,  whereby  a  woman,  named  M.  A.  Gifford,  was  thrown 
into  convulsions  and  cramps.  It  was  atrerred,  that  tbe  de- 
fendant well  knew  that  she  was  subject  to  such  convulsions  and 
cramps  upon  the  firing  of  a  gun,  and  that  at  the  time  when  the 
ofieoce  was  committed,  he  was  warned  and  requested  not  to 
fire. 

The  case  was  tried  before  Wilde  J. 

It  was  proved,  that  M.  A.  Gifford  was  severely  affected^ 
with  a  nervous  disorder,  and  that  she  was  uniformly  thrown  into 
«  fit  upon  hearing  a  f:im,  thunder,  or  any  other  sudden  noise,  or 
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2  PLYMOUTH,  &c. 

Common-     by  hearing  the  words  gun,  ammunition^  &x^.  mentioned,     it 
^^^^  was  also  proved  that  she  had  been  m  this  situation  for  more 

Wing.       than  .six  years. 

It  was  further  proved,  that  the  defendant  discharged  the  gun 
in  a  iiighway,  for  the  purpose  of  killing  a  wild  goose,  at  a  place 
two  or  three  rods  from  the  house  in  which  M.  A.  Gifibrd  then 
lived  ;  which  house  was  situated  on  a  neck  of  land  where  citi- 
Eens  had  from  time  immemorial  resorted  for  the  purpose  of 
fowling.  And  it  was  also  provedl,  that  immediately  before  the 
defendant  discharged  his  gun,  he  was  requested  by  M.  A.  Gif- 
ford's  father  not  to  fire,  as  it  would  throw  his  daughter  into  fits  i 
and  evidence  also  was  introduced  showing  the  defendant's  pre- 
vious knowledge  of  the  effect  produced  on  her  by  the  re- 
port of  a  gun,  especially  when  discharged  near  to  her. 

The  defendant  contended,  diat  as  he  was  engaged  in  a  law- 
ful occupation,  and  as  M.  A.  Gifibrd  had  for  so  long  a  time 
been  afilicted  with  what  had  probably  become  an  incurable  dis- 
ease, he  was  not  liable  to  punishment  for  the  commission  of 
tlie  act  alleged  in  the  indictment. 

The  judge  instructed  the  jury,  that  if  they  believed  that  the 
defendant  knew,  or  had  good  reason  to  believe,  that  the  conse- 
quences above  mentioned  would  be  produced  by  the  firing  ol 
the  gun,  and  had  notice  to  that  efiect  immediately  before  the 
firing,  they  should  return  a  verdict  of  guilty ;  which  tliey  did 
accordingly.  If  this  instruction  was  wrong,  a  new  trial  was  to 
be  granted. 
OeL  90tf&.  Warren^  for  the  defendant.  The  indictment  is  for  an  alleg- 
ed ofience,  which  is  technically  called  a  nuisance.  It  cannot 
be  sustained,  because  the  act  done  was  not  to  the  annoyance 
of  the  citizens  generally.  Bac.  Abr.  M*uisance^  B  ;  Rex  v. 
Whittj  1  Burr.  333;  Rex  v.  Combrune^  1  Wils.  20\  ;  Rex 
V.  9Vheatly^  2  Burr.  1126  ;  Rex  v.  Lloyd,  4  Esp.  200;  Jr- 
nold  v.  Jefferson,  3  Salk.  246.  The  act,  in  itself,  was  neither 
malum  in  ee,  nor  malum  prohibitum.  The  defendant  was  m 
the  exercise  of  a  lawful  employment,  and  the  injury  was  to  a 
single  person.  Her  remedy  is  by  action  ;  the  Commonwealth 
is  not  interested  in  the  matter.  The  dictum  of  Sewall  C.  J. 
ID  Cole  V.  Fishery  11  Mass.  R.  139,  —  that  where  the  dis- 
charge of  a  gun  is  unnecessary,  a  matter  of  idle  sport  and  nag 
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OCTOBER  TERM  1829.  S 

Ugence,  and  still  more  where  it  is  accompanied  with  purposes    ComoMMi- 
of  waoton  and  deliberate  mischief,  the  party  is  liable  as  a  public  ^^ 

ofiender,  —  does  not  apply  to  this  case ;  for  the  act  of  the  de-       Wing* 
fendant  does  not  come  within  either  of  those  descriptions,  and 
it  was  not  done  to  the  common  danger  of  the  citizens,  but  on  a 
neck  of  land  where  citizens  had  immemorially  resorted  for  the 
purpose  of  fowling. 

The  nature  of  the  disease  is  such,  that  a  citizen  was  not 
obliged,  from  regard  to  it,  to  refrain  from  his  usual,  lawful  pur* 
suits.  Where  a  person  is  suffering  under  a  complaint  which  is 
aggravated  by  the  transaction  of  the  ordinary  business  of  soci^*' 
ety,  it  is  better  that  he  should  suffer,  than  that  the  business  ol 
the  community  should  be  suspended.  It  is  certainly  better  that 
he  should  be  left  to  that  remedy  which  the  law  gives  every 
man  for  a  violation  of  his  private  rights.  If  the  above  doctrine 
is  not  sound  as  applied  to  temporary  diseases,  it  is  when  the 
affection  is  of  so  long  standing  as  in  this  case.  An  action  can- 
not be  sustained  for  an  injury  which  the  party  might  have 
avoided  by  ordinary  care.  It  was  the  duty  of  the  woman  to 
have  removed  from  a  neighbourhood  where  the  citizens  have 
immemorially  pursued  an  occupation  which  injuriously  affected 
her  health.  ButitrjUld  v.  ForrtsUr^  1 1  East,  60  ;  Smith  v. 
SmUh.  2  Pick.  621 ;  Rex  v.  Crossy  2  Carr.  &  Payne,  483. 

Morton^  Attorney  General,  contra^  cited  4  Bl.  Com.  197  ; 
ind  Cole  v.  Fisher^  11  Mass.  R.  139. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.  If  the  OetSBM 
mdlctment  were  for  a  nuisance,  the  authorities  cited  by  the 
defendant's  counsel  would  clearly  show,  that  it  could  not  be 
sustained  ;  for  the  most  that  could  be  made  of  it  would  be  a 
private  nuisance,  for  which  an  action  on  the  case  only  would 
lie.  But  we  think  the  offence  described  is  a  misdemeanor, 
and  not  a  nuisance.  It  was  a  wanton  act  of  mischief,  necessa- 
rily injurious  to  the  person  aggrieved,  after  full  notice  of  the 
consequences,  and  a  request  to  desist.  The  jury  have  found 
that  the  act  was  maliciously  done. 

In  the  case  of  Cole  v.  Fisher^  11  Mass.  R.  137,  Chief  Jus- 
tice Sewally  in  delivering  the  opinion  of  the  Court,  speaking  of 
the  discharging  of  guns  unnecessarily,  says,  if  it  is  a  matter  of 
idle  sport  and  negligence,  and  still  more  when  the  act  \s  ac' 
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Common-    companied  with  purposes  of  wanton  or  deliberate  mischief,  the 
^\         guilty  party  is  liable,  not  only  in  a  citril  action,  but  as  an  oflend- 
Wing.       er  against  the  public  peace  and  security,  is  liable  to  be  indict- 
ed,  &c. 

Now  the  facts  proved  in  the  case,  namely,  the  defendant's 
previous  knowledge  that  the  woman  was  so  affected  by  the  re* 
port  of  a  gun,  as  to  be  thrown  into  fits,  the  knowledge  he  had 
that  she  was  within  hearing,  the  earnest  request  made  to  him 
not  to  discharge  his  gun,  show  such  a  disregard  to  the  safety 
and  even  the  life  of  the  afflicted  party,  as  makes  the  firing  a 
wanton  and  deliberate  act  of  mischief. 

Judgnufii  on  the  verdieU 


David  Jot  et  oL  versus  Charles  Ssars. 

When  a  venel  it  told  while  at  tea,  it  it  nffioieM  ibr  the  ?aodee,  ia  order  to  aaia 
taia  hit  title  againtt  a  tobteqoeDt  parchater  or  attachiog  creditor,  to  take  pomm 
ntm  of  her  without  any  anreaaonable  dekty  after  her  arriTal. 

Whether  the  purehater  hat  taken  poatettion  of  the  veatel  withia  a  reaaoaaUe  ifaM 
after  her  arrival,  it  a  qoettion  to  be  decided  by  the  Jury  opoa  the  circomttanoet  of 
Ihecate. 

One  eighth  of  a  vettel  at  tea  belonging  to  Hyanait,  wat  eoM  to  a  pertoo  retidiag  m 
Nantucket,  on  Augnit  11th;  the  arrived  at  Hyannit  Aqgott  22d,  and  tailed  from 
there  Aogiitt  Shh,  on  a  new  voyage,  and  retorned  there  again  September  IStb,  and 
wat  attached  at  the  property  of  the  vendor  September  17th.  The  vendee  came 
from  Naatocket  by  the  firtt  packet  after  receiving  newt  of  her  arrival,  and  arrived 
at  Hyannit  September  28d,  and  on  that  day  replevied  the  vetteL  It  did  not  appear 
that  the  vendee  knew  of  the  vettel't  being  at  Hyannit  in  Aogott,  arhile  the  waa 
there.    ITcU,  that  the  vendee't  title  thonid  prevail  agaiatt  the  atiaehment. 

This  was  replevin  of  the  schooner  Herald.  The  defend- 
ant  pleaded  property  in  Richard  L.  Lovell. 

At  the  trial,  before  Morton  J.,  it  appeared,  that  on  August 
11th,  1828,  Lovell,  being  the  owner  of  one  eighth  of  the  Her- 
ald, executed  a  bill  of  sale  of  bis  eighth  to  the  plaintiff  Joy. 
The  other  plaintiffs  were  owners  of  the  other  seven  eighths 
of  the  vessel.  The  Herald  belonged  to  Hyannis  in  Barnsta- 
ble, but  was  at  sea  when  the  bill  of  sale  was  executed.  She 
returned  in  August  from  the  southward,  and  got  aground  and 
went  into  Bass  river,  a  few  miles  from  Hyannis,  to  repair ; 
where  she  was  detained  about  a  week,  and  arrived  at  Hyannis 
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August  22d,  it  having  been  expected,  however,   that  she        Joy 
would  have  gone  to  Boston  instead  of  Hyannis,  on  her  return       Sam 
from  the  south.     She  sailed  again  with  a  load  of  salt,  August  — — — 
39th,  for  Maine,  and  returned  to  Hyannis  with  a  cargo  of  lum- 
ber, September  16th.     On  September  17th  she  was  attached 
bjr  the  defendant  in  a  suit  against  Lovell. 

Joy,  who  resided  at  Nantucket,  came  to  Hyannis  by  the  first 
packet  which  sailed  for  that  place  after  he  heard  of  the  arrival 
of  the  Herald.  He  arrived  there  September  33d,  and  on  the 
same  day  filed  his  bill  of  sale  in  the  collector's  office,  and  re* 
plevieil  the  vessel.  He  had  made  no  attempt  to  take  possession 
of  the  Herald  before  this  time.  Packets  usually  run  from  Nan* 
tucket  to  Hyannis  three  times  a  week. 

The  plaintiffs  were  to  be  nonsuited,  or  the  defendant  to  be 
defaulted,  according  to  the  opinion  of  the  Court. 

MarsUmj  for  the  pkintifis,  cited  Pvinam  v.  DuUh^  8  Mass.     OeL  90A 
R.  387  ;  Portland  Bank  v.  Siaeey^  4  Mass.  R.  661 ;  J3«/> 
fiagton  V.  CurtUy  16  Mass.  R.  538 ;  Badlam  v.  Tti^Jbsr,  1 
Pick.  389. 

JteeJ,  eonirij  contended  that  Joy  was  guilty  of  an  unreason* 
able  delay  in  not  taking  possession  of  the  vessel  while  she  wu 
at  Hyannis  in  August ;  and  that  it  was  his  duty  to  have  had  an 
agent  there  to  give  notice,  when  she  arrived,  of  his  purchase. 
PorOand  Bank  v.  8inbb$y  6  Mass.  R.  432 ;  Lamb  v.  Dwrani^ 
13  Mass.  R.  54. 

Paekee  C.  J.  delivered  the  opinion  of  the  Court.  It  ap«  (ML  WU 
pears  that  on  the  1 1th  of  August,  1838,  Lovell,  then  the  owner 
of  one  eighth  part  of  the  vessel,  for  a  full  and  valuable  consid* 
eration,  and  m  good  faith,  made  a  transfer,  by  bill  of  sale,  of 
his  property  in  the  vessel  to  the  plaintiff  Joy,  the  other  plain- 
tiffs being  owners  of  the  other  seven  eighths.  The  vessel  was 
then  at  sea,  being  on  a  coasting  voyage  from  Hyannis  to  some 
of  the  southern  ports.  A  delivery  therefore  of  the  vessel 
could  not  be  made  when  the  bill  of  sale  was  executed ;  but  by 
the  principles  of  maritime  law  well  known  and  adopted  by  the 
common  law,  the  property  passed  by  the  execution  and  deEvery 
of  the  bill  of  sale,  subject  however  to  be  defeated,  if,  after  the 
amval  of  the  vessel  at  her  home  port,  there  should  be  such  a 
delay  in  taking  possession  by  the  vendee  as  should  indicate  a 
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Joy  fraudulent  intention  in  the  transfer  ;  and  where  the  uelay  and 
0^x9.  negligence  are  gross,  they  will  of  themselves  defeat  the  convey* 
"■""■"""""  ance  against  any  subsequent  purchaser  or  attaching  creditor.* 
This  delay  and  negligence  must  be  judged  of  by  the  jury  ;  for 
whether  they  exist  or  not,  depends  upon  the  situation  and  cir- 
cumstances of  the  vessel  and  of  the  vendee.  This  principle  is 
too  familiar  to  need  the  citation  of  authorities  to  support  it ; 
those  cited  by  the  counsel  in  the  argument  are  sufficient. 

Whenever,  therefore,  the  vessel  which  is  the  subject  of  the 
transfer  is  at  sea  at  the  time  of  the  sale,  it  becomes  a  proper 
subject  of  inquiry  by  the  jury,  whether  possession  was  taken 
by  the  vendee  in  a  reasonable  time  after  her  arnval,  under  all 
the  circumstances  of  the  case. 

The  defendant  in  this  case  has  agreed  to  be  defaulted,  in 
case  the  facts  reported  would  have  justified  a  verdict  in  favor 
of  the  plaintiffs ;  and  we  are  clearly  of  opinion  they  would. 
Joy,  the  vendee  of  one  eighth,  lived  at  Nantucket.  The  ves* 
sel,  on  her  return  from  the  southward,  came  into  Hyannis, 
though  it  was  expected  she  would  go  to  Boston.  She  arrived 
on  the  23d  of  August,  havmg  been  a  few  days  at  Bass  river, 
four  miles  distant.  She  remained  at  Hyannis  seven  days,  and 
then  went  to  the  eastward.  The  case  does  not  find  that  Joy 
knew  of  her  being  at  Hyannis,  and  this  knowledge  cannot  be 
inferred  from  the  fact  of  the  communication  by  packets  between 
Hyannis  and  Nantucket.  It  was  suggested  that  he  ought  to 
have  had  some  agent  at  Hyannis  to  take  possession  of  the  ves- 
sel ;  but  we  do  not  find  that  this  has  been  required,  nor  is  it 
necessary.  Under  the  circumstances  of  this  case  it  would  have 
been  more  proper  to  have  had  an  agent  at  Boston  than  at  Hy* 
annis. 

The  fact  that  Joy  was  only  one  of  several  tenants  in  com- 
mon,  would  render  the  taking  possession  a  mere  formal  act,  and 
therefore  of  the  less  consideration  on  the  question  whether  the 
vale  were  fraudulent  or  not. 

The  vessel  returned  to  Hyannis  from  Maine  on  the  16th  of 
September,  and  was  attached  by  the  defendant  on  the  17th,  and 

>  See  Briidey  ▼.  Springs  7  Greenl.  241  ;  Gardner  ▼.  Hotdand,  2  Pick  602 
Long  on  Sales  (Rand's  ed.)  347  to  250,  and  eases  cited  .  Chitty  on  Contr 
(4th  Am.  ed.)  308  and  notes. 
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OD  the  33d  was  replevied.     It  is  stated  that  Joy  came  to  Hy*         iey 
aonis  for  this  purpose,  in  the  first  packet  after  hearing  of  the  ** 

arrival  of  the  vessel.     This  is  all  that  could  be  expected  of  ' 
bim,  and  entitles  him  to  the  possession  of  the  property  in  the 
vessel  which  he  purchased. 

These  facts  being,  as  b  stated,  uncontradicted,  would  have 
eiaitled  the  plaintiffs  to  a  verdict ;  and  that  being  the  case, 
according  to  the  agreement,  the  defendant  must  be  defaulted, 
and  judgment  rendered  for  damages  for  the  taking  and  deten- 
tion ;  which  in  this  case  are  nominal,  as  the  plamtifls  do  not 
appear  to  have  suffered  any  thing  from  the  act  of  the  defendant. 


Lucr  HiGGiNSy  Executrix,  versus  Samuel 
Chessman. 

Wbone  H.  purdnaed  tlmeqaarCerflora  mm},  two  qaaiten  rorhiiDfleiraiid  oaeqaMr* 
fter  for  C,  Moordinf  to  a  pnniom  mgntmntt  bsiweeB  tlMai,ftiid  had  the  bill  of  lalt 
of  the  ihnei|mnara  made  to  kimteJf  aloae,  and  afraed  to  naka  a  bill  of  adeof  oaa 
qotfter  to  C,  bat  wbeo  C.  applied  for  a  bill  of  eale  aaarwardt^  refiMod  to  delirw 
it«  it  waa  hdd^  tbat  H.  coold  maintain  no  action  againet  C.  for  the  price  of  oaa 
qeerter  witlnat  fint  tendering  a  bill  of  lale. 

H.,  m  hie  lifetiaw,made  a  bill  of  ade  to  C.»biiC  did  aot  deliver  it.  and  hie  axecMrim, 
■oie  than  two  jean  after  the  original  pardaie,  tendered  this  biD  of  ade  to  C, 
which  he  refuaed  to  aoerpt.  HM,  that  the  exeootrix  coold  not  maintaia  any  actioB 
■giiait  C  far  the  price  of  the  OM  qaarttr. 

4  OBrtifieate  rigned  bj  C,  tbat  he  had  porchaaed  one  qaarter  of  the  veeiol  of  H*»  b 
aot  eooelaaive  evidence  of  a  ade  to  C,  and  the  property  it  not  transferred  to  hia^ 
if  it  waa  nnderfliood  by  the  partiea  at  the  time  the  oortiScaie  wae  given,  that  a  biB 
ef  ade  waa  to  be  given  in  order  to  aompieto  C.*o  title. 

This  was  assumpsit.  The  plaintiff,  in  the  first  county 
chimed  one  quarter  part  of  the  disbursements  of  the  sloop 
Register,  against  the  defendant  as  owner  of  one  quarter  part  of 
the  vessel.  The  second  count  was  upon  a  sale  of  one  quaner 
of  the  sloop,  and  a  promise  by  the  defendant  to  pajr  to  the  tes« 
tator,  Asa  Higgins,  one  quarter  part  of  the  amount  which  the 
tfstator  bad  paid  for  the  sloop.  The  oeclaration  also  contained 
counts  for  money  had  and  received  and  for  interest. 

The  case  was  tried  on  the  general  issue,  before  Morton  J. 
The  er.'dence  in  the  case  showed  that  the  defendant,  on  No« 
rember  30tb,  1825,  wrote  to  the  testator,  offering  to  take  a 
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Uig^nM     quarter  or  ihird  of  a  sloop  to  ruD  as  a  packet  betweeo  Bostou 
'*  and  Orleans  on  Cape  Cod,  of  which  the  testator  was  to  own  a 

third.  Both  parties  made  some  exertions  to  find  a  suitable 
vessel,  and  at  kst  the  testator  purchased  three  quarters  of  the 
sloop  Register  at  the  rate  of  $850  for  the  whole ;  and  a  bill 
of  sale  of  the  three  quarters  was  made  to  the  testator  alone. 
Soon  after,  the  defendant  gave  the  testator  the  following  certifi- 
cate ;  —  **  Boston,  7th  April,  1826.  This  will  certify,  that 
the  subscriber  has  this  day  purchased  of  Capt.  Asa  Hi^bs, 
one  quarter  part  of.  the  sloop  Register,  now  under  the  command 
of  said  Higgins,  to  be  employed  as  a  packet,  and  the  price  to 
be  paid  is  one  quarter  of  the  amount  paid  by  said  Higgins,  and 
the  risk  of  one  quarter  is  on  account  of  said  Chessman.  Sam 
uel  CA^tratan.''  At  the  time  this  certificate  was  given,  the 
defendant  paid  the  testator  $  218*47,  for  which  amount  the  tes* 
tator  gave  a  note  to  the  defendant,  payable  on  demand  with  inter- 
est. The  testator  told  the  defendant  that  he  had  not  then  a  bill 
of  sale  of  the  sloop,  but  would  procure  one,  and  the  next  time 
he  came  to  Boston  would  give  it  to  the  defendant.  The  next 
time  the  testator  came  to  town  the  defendant  asked  him  for  the 
bill  of  sale  and  for  a  settlement,  and  frequently  afterwards  asked 
for  the  bill  of  sale.  But  the  testator  refused  to  do  any  thing 
about  it,  but  gave  no  reason  for  his  refusal.  The  defendant 
went  on  board  the  vessel  several  times  and  had  some  conversa- 
tion about  repauing  her,  and  sometimes  spoke  of  her  as  if  he 
was  a  part  owner. 

In  the  spring  of  1827,  the  testator  being  then  unwell,  said, 
that  the  defendant  had  nothing  to  do  with  the  sloop,  and  desired 
Luther  Sears  to  inform  the  defendant,  that  when  he  got  well, 
he  would  go  to  Boston  and  have  the  papers  fixed. 

After  the  testator^s  death,  the  executrix,  in  the  summer  of 
1828,  sent  the  defendant  a  bill  of  sale  of  one  quarter  part  of 
the  sloop,  which  had  been  made  by  the  testator  in  his  lifetime, 
and  bore  date  April  5th,  1826 ;  but  the  defendant  refused  to 
receive  it.  Tt  did  not  appear  that  this  bill  of  sale  had  ever  been 
ofiered  to  the  defendant  before. 

It  was  contended  for  the  plaintifiT,  that  the  defendant's  certi- 
ficate was  conclusive  evidence  of  the  purchase  of  one  quarter 
of  the  sloop  by  him.     But  the  judge  instructed  the  jury  that 
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the  certificate  was  not  conclusive,  but  was  open  to  explanation      Higgiu 
by  other  evidence  ;  that  a  vessel  might  be  sold,  without  deed,    cheMiiiaA 
like  other  chattels,  but  that  to  transfer  the  property  in  a  vessel,   — — — 
it  was  necessary,  not  only  that  there  should  be  a  contract  of 
sale,  but  a  delivery  of  possession  ;  and  that  to  pass  the  property  9 

in  a  vessel  by  deed,  it  was  necessary,  not  only  that  it  should  be 
signed  and  sealed,  but  also  delivered,  which  could  only  be  done 
by  the  vendor  in  his  lifetime 

It  was  also  contended  by  the  plaintiff's  counsel,  that  the  cer* 
tificate,  supported  and  explained  by  the  other  evidence,  was 
conclusive  evidence  of  a  sale  and  delivery,  so  as  to  pass  the 
property,  and  constituted  a  sufficient  consideration  for  the  prom- 
ise in  the  certificate  on  which  the  action  was  founded  ;  and 
that  if  the  testator  refused  to  give  a  bill  of  sale  on  request,  the 
defendant  had  his  remedy  by  action.  It  was  also  contended, 
that  in  order  to  entide  the  defendant  to  a  bill  of  sale,  it  was  in- 
cumbent on  him  first  to  tender  the  consideration  ;  which  he  had 
never  done.  But  the  judge  instructed  the  jury,  that  to  entitle 
the  testator  to  the  consideration,  he  was  bound  first  to  have 
tendered  the  defendant  a  bill  of  sale. 

The  plaintiff's  counsel  excepted  to  the  above  instructions, 
and  a  verdict  having  been  found  for  the  defendant,  moved  for  a 
new  trial. 

/teed,  for  the  plaintiff,  contended,  that  the  evidence  showed  Oct  9UAI 
a  purchase  completed  on  the  part  of  the  defendant,  —  that  a 
bill  of  sale  was  not  necessary  to  pass  the  property,  —  and  that 
the  defendant's  going  on  board  proved  a  delivery  to  him.  Tag" 
gard  V.  Loringy  16  Mass.  R.  336  ;  United  States  v.  fVillinga^ 
4  Cranch,  47 ;  Wendaver  v.  Hogeboom^  7  Johns.  R.  308. 
The  construction  of  the  certificate  of  the  defendant  must  be 
decided  by  the  Court.  Fauk  v.  BigelotOy  10  Mass.  R.  384. 
And  the  meaning  and  effect  of  this  certificate  cannot  be  varied 
by  parol  evidence.  Richardi  v.  Killam^  10  Mass.  R.  339  ; 
Dwighi  V.  Pomeroyy  17  Mass.  R.  328 ;  Lem$  v.  Thacherj 
15  Mass.  R.  432. 

Mantany  for  the  defendant. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.    The  do-     0<L  %A 
cision  of  this  case  depends  upon  this  question,  whether  by  vir- 
tuA  of  the  transactions  between  Higgins  and  Chessman  the  latter 
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became  owr3r  of  one  fourth  of  Uie  vessel  called  the  Register 
She  was  purchased  by  the  testator  in  consequence  of  a  pre- 
existing bargain  between  him  and  the  defendant,  as  proved  by 
the  letters  and  other  evidence  in  the  case.  When  the  testator 
purchased,  he  might  have  taken  a  bill  of  sale  in  the  name  of 
Chessman  as  well  as  himself.  The  mode  pursued  created  a 
necessity  of  a  conveyance  from  him  to  the  defendant,  and  in 
order  to  charge  the  defendant  with  the  price  of  one  fourth,  he 
should  have  offered  a  conveyance  to  him,  or  at  least  have  been 
ready  to  deliver  it  when  asked  for. 

It  is  urged  by  the  counsel  for  the  plaintiff,  that  the  certi6cate 
signed  by  Chessman  on  the  7th  of  April  is  evidence,  not  of  a 
contract  to  purchase  only,  but  of  a  complete  executed  sale. 
This  would  have  that  effect  between  the  two  parties  to  the 
contract,  if  it  were  so  intended  ;  for  when  a  bargain  is  made 
for  a  chattel,  and  the  price  is  paid,  the  contract  is  executed, 
80  that  the  vendee  may  maintain  trover  for  the  chattd  against 
the  vendor,  upon  demand  and  refusal  to  deliver.  But  if  at  the 
time  of  the  contract  it  is  understood  and  intended  that  some 
other  act  is  to  be  done  to  complete  the  sale,  such  as  a  formal 
delivery  or  a  bill  of  sale,  the  transfer  is  not  complete  until  such 
act  is  done.  It  seems  evident,  from  the  facts  reported,  that  it 
was  intended  and  expected  a  bill  of  sale  should  be  given  by 
Higgins  to  Chessman.  It  was  frequently  asked  for,  and  when 
the  money  was  paid  by  Chessman,  a  promissory  note  was  given 
for  it  by  Higgins ;  which  would  not  have  been  done,  if  the 
parties  considered  the  transfer  executed  by  the  payment  of  the 
money  and  the  certificate  of  Chessman. 

There  are  facts  testified  to  by  witnesses  in  regard  to  the 
conduct  and  declaration  of  both  parties,  which  seem  to  be  in- 
consistent with  the  grounds  taken  by  either.  Chessman  acted 
in  some  respects  as  if  owner.  He  was  on  board  the  vessel, 
speaking  of  repairs,  &c.  and  in  the  spring  following,  said  be 
should  not  have  taken  any  share  of  the  vessel,  had  he  not  ex- 
pected that  the  witness  would  have  gone  in  her.  On  the  other 
hand,  the  conduct  of  Higgins  is  inconsistent  with  any  supposi- 
tion on  his  part,  that  Chessman  had  become  an  owner.  He 
refused  to  deliver  a  bill  of  sale,  and  he  said  at  a  late  period, 
that  Chessman  had  nothing  to  do  with  the  vessel,  but  that  when 
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he  got  well  he  would  go  up  to  Boston  and  settle  that  matter.  Higgint 

It  was  a  question  for  the  jury,  and  they  might  find  that  it  was  cheiroan. 

not  intended  lo  transfer  till  the  bill  of  sale  should  be  made  and  ' 
delivered. 


Taukton  M anufacturino  Company  versus  James        11 

Smith. 

Id  SB  meuoa  oa  the  case  to  recover  damagef  for  the  breach  of  a  contract,  a  new  trial 
may  be  granted  became  the  damagef  found  by  the  jury  are  too  imalJ. 

This  was  an  action  on  the  case,  for  a  breach  of  a  special 
contract,  in  which  the  defendant  undertook  to  bleach  cotton 
cloths  for  the  plaintiiTs.  At  the  trial,  the  superintendent  of 
the  company's  works  testified,  that  the  defendant  omitted  some 
of  the  processes  requisite  for  good  bleaching,  and  the  witness 
estimated  the  damage  sustained  by  the  company,  in  regard  to 
one  species  of  goods,  at  $  1652.  His  testimony  was  corrob- 
orated  by  that  of  other  witnesses  on  the  part  of  the  plaintiffs. 
The  defendant  offered  no  evidence.  The  jury  returned  a 
verdict  for  the  plaintiffs  for  $  337.  Whereupon  the  plaintiffs 
moved  for  a  new  trial,  on  the  ground  that  the  damages  were 
too  small. 

fF,  BaylieSj  for  the  plaintiffs,  cited  Commonwealth  v.  Set*     Oct  31a 
rions  of  Jforfolky  5  Mass.  R.  437  ;  Bright  v.  Eynotiy  1  Burr. 
390 ;   Woodford  v.  EadtBy   1   Str.  425  ;  6  Bac.  Abr.  666, 
Tnily  L;  6  Dane's  Abr.  247. 

fVarren^  A.  Cushman  and  Sproat^  for  the  defendant.  The 
nature  of  this  case  is  such,  that  the  Court  will  not  interfere. 
It  is  an  action  on  the  case  for  negligence.  It  is  a  hard  or  vin- 
dictive action,  and  is  founded  in  tort.  Brook  v.  Middleton^ 
10  East,  268  ;  Smith  v.  Framptonj  2  Salk.  644  ;  MonymoxUj 
ibid. 

No  case  can  be  found,  in  which  a  verdict  in  an  action  found- 
ed in  tort  has  been  set  aside  because  the  damages  were  too 
small ;.  but  the  principle  is  constantly  laid  down,  that  the  small- 
ness  of  tbe  damages  is  not  a  good  reason  for  a  new  trial.    Rac. 
Abr  Trials  L  4  ;  Anonymous,  2  Salk.  647  ;  Wilford  v.  Berh^.- 
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Taunton      fey,  1  Burr.  609 ;  Duberly  v.  Gunningy  4  T.  R.  661  ;  Ha 
***r.^*^'     i^^  V.  H'eston,  7  Mass.  R.  1 1 1  ;  Jarvis  v.  Hatheuay^  3  Johns 
Smith.       R.   180  ;  Fetter  v.  Whipple^  8  Johns.  R.  287  ;  Hurtin  v. 
Hopkins^  9  Johns.  R.  36. 
12  Parker  C.  J   delivered  the  opinion  of  the  Court.     We 

#V'  aw  think  there  is  great  reason  to  believe  that  the  jury  labored  un- 
der some  mistake  in  the  estimation  of  damages,  having  given 
not  more  than  one  quarter  part  of  what,  according  to  all  the 
evidence,  the  plaintiffs  sustained. 

It  is  objected  however,  that  verdicts  cannot  be  set  aside  on 
account  of  the  damages  being  too  small ;  but  we  are  satisfied 
that  this  is  a  mistake.  It  is  a  power  rarely  exercised,  and  espe- 
cially in  actions  for  personal  wrongs,  such  as  slanders,  batteries 
and  the  like  ;  but  where  the  foundation  of  the  action  is  a  breach 
of  contract,  and  the  damages  are  capable  of  estimation,  if  there 
is  a  glaring  deficiency,  justice  requires  that  the  case  shall  be 
revised  :  and  judging  from  the  evidence  reported,  this  appears 
to  be  a  case  of  the  kind.  Sufficient  authority  for  this  will  be 
found  in  the  cases  cited  in  Bacon. 

There  are  many  loose  expressions  on  this  subject  in  the 
books  ;  judges  sometimes  saying  that  a  new  trial  cannot  be 
granted  on  account  of  smallness  of  damages,  and  giving  as  a 
reason,  that  such  is  not  a  false  verdict  and  the  jury  would  not 
be  Kable  to  attaint,  and  that  new  trials  are  a  substitute  for  at- 
taint. But  this  reason  applies  as  well  to  excessive  damages, 
and  yet  all  allow  that  for  this  cause  verdicts  may  be  set  aside 
It  is  certainly  within  the  discretion  of  the  Court,  to  be  exercis- 
ed very  cautiously,  and  perhaps  never  for  this  cause  alone, 
where  the  action  is  of  a  vindictive  nature,  and  the  damages 
properly  arbitrary  with  the  jury ;  though  there  may  be  fla- 
grant cases  even  of  that  nature,  in  which  the  Court  would 
interpose.^ 

A*cw  trial  granted. 

>  Bee  Rixeyv.  IVard.Z  Randolph,  52;  M^ Kane  v.  Bonner,  1  Bailej,  113, 
Pmytavtn  v.  Winter ,  4  Miller,  (Louii.)  46;  aark  v.  Binneijy2  Pick.  (2d  cd.) 
121,  and  cases  cited  in  note  1  ;  Chitty  on  Couti  (4th  Am.  ed.)  G87,  note. 
19 
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William  Viall  versus  Zenas   Bliss  and  Trustee. 

Where  G.,  Icing  summoned  as  trustee  of  B.,  disclosed  an  indenture  of  two  parts,  be- 
tween B.,  of  the  one  part,  and  tlie  respondent  of  tlie  other  part,  wliereby  all  the 
foods  aud  chattels  of  B.  were  assigned  to  tlie  rerpondent  in  trust  to  pay  B.'s  cred* 
itors,  and  it  did  not  appear  tliat  any  creditor  had  signed  or  assented  to  .he  indeat- 
Q.'e,  the  respnudeot  was  adjudged  trustee. 

Church  Gray,  being  summoned  in  a  process  of  foreign  at- 
tachment as  the  trustee  of  Bliss,  disclosed  an  indenture  of  two 
parts,  made  by  Bliss  of  the  one  part  and  the  respondent  of  (he 
other  part,  whereby  Bliss  assigned  to  the  respondent  certain 
parcels  of  real  estate  and  all  his  goods  and  chattels  and  choses 
b  action,  in* trust  to  pay  certain  of  his  creditors  in  full,  and 
others  pro  ratd^  in  case  the  properly  should  be  insufficient  to 
pay  them  in  full  ;  and  the  respondent  covenanted  to  perforn* 
the  trust. 

Cobbj  for  the  plaintiiT,  contended  that  the  indenture  was  in-  Oct  2\m 
valid,  inasmuch  as  it  consisted  of  but  two  parts,  and  was  not 
signed  by  any  creditor  of  Bliss  ;  fVidgery  v.  Haskell,  5  Mass. 
R.  144  ;  and  inasmuch  as  the  creditors  named  in  the  indenture 
bad  not  assented  to  it,  but,  on  the  contrary,  several  of  the  credi 
tors  named  in  it  had  summoned  the  respondent  in  processes  of 
foreign  attachment.  Stevens  v.  Bell,  6  Mass.  R.  339  ;  JMarston 
V.  Cobum^  17  Mass.  R.  454.  The  plaintiff  claims  that  the 
lespondent  may  be  adjudged  trustee,  so  far  as  respects  the 
|o;  Js  and  chattels  assigned  ;  which  are  sufficient  to  cover  the 
nrooun!  of  the  plaintiff's  demand. 

Hunty  for  the  trustee. 

Per  Curiam.     The  respondent  is  adjudged  trustee.^  Ori  IM 

1  See  Brewer  y  PUkin,  1 1  Pick.  298 ;  Leeds  v,  Saywttrdf  G  N.  Hamp.  R. 
83;  Bradford  v.  Tapffon.U  Pick.  76;  Russell  v.  Woodward,  10  Pick.  415; 
Ward  T.  Lamsam,  6  Pick.  358;  Wales  v.  Rogers,  32  Pick.  245 ;  Everett  y.  Wal- 
Mtf,  15  Pick  94  i  CopeUmd  v.  Weld,  8  Greenl.  411. 

VOL.  IX.  ^  11 
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Pardon  Brtohtman  versus  Charles  Grutitell. 

A  priTate  individual  who  impoundi  a  beast  talien  damage-feaaaBt,  in  a  town  poondi 
b  not  liable  fur  any  ii^jiu^  which  such  beast  may  receive  from  cattle  confined  in  the 
same  pound. 

Trespass  for  taking  and  impounding  the  plaintifT's  cow. 

At  the  trial,  in  the  Common  Pleas,  before  Williams  J.y  it 
was  admitted  that  the  cow  was  taken  damage-feasant,  and  im- 
pounded by  virtue  of  St.  1788,  c.  65,  §  3.  The  plaintiff  of- 
fered evidence  tending  to  prove,  that  after  the  taking,  the  cow 
was  bruised  and  injured  ;  and  he  contended  that  this  abuse  made 
the  defendant  a  trespasser  ab  initio.  The  defendant  proved 
that  the  cow  was  impounded  in  the  town  pound,  and  offered 
evidence  tending  to  prove,  that  if  the  cow  was  injured  while  in 
custody,  it  was  by  being  gored  by  other  cattle  then  restrained 
in  the  pound  by  other  persons,  without  the  fault  and  against  the 
will  of  the  defendant.  The  evidence  was  submitted  to  the 
jury,  with  instructions,  that  if  the  cow  was  injured  or  abused 
by  the  defendant  or  his  agents  or  servants,  whether  by  negli- 
gence or  actual  violence,  while  in  custody,  the  defendant  would 
be  answerable  for  damages  in  this  action  ;  but  if  she  was  so  in 
jured  by  other  cattle  then  restrained  in  the  pound,  without  any 
negligence  or  fault  of  the  defendant,  the  verdict  should  be  in 
his  favor. 

The  jury  found  a  verdict  for  the  defendant ;  whereupon  the 
plaintiff  filed  exceptions  to  the  instructions  of  the  judge. 
Od.  3l«t  Coffin^  in  support  of  the  exceptions,  said  that  it  was  the  de- 

fendant's duty  to  know  whether  the  pound  was  a  suitable  place 
fcr  impounding  the  cow,  and  if  other  cattle  were-  there,  to  see 
that  they  were  so  secured  that  they  could  not  injure  her.  He 
cited  Jenner  v.  Joliffe^  9  Johns.  R.  381. 

Warren^  for  the  defendant,  cited  Noy's  Maxims,  p.  43. 
Od  93dl  Per  Curiam,  It  is  clear  that  the  action  cannot  be  sustain- 
ed. The  defendant  was  authorized  to  put  the  cow  into  this  in- 
closure,  which  was  under  the  care  of  a  pound-keeper,  and  he 
18  not  liable  Tor  consequences  happening  without  his  agency  or 
knowledge.^ 

Judgment  of  C  C.  P.  affirmed. 

>  Bee  JSdams  ▼.  Jidamg,  13  Pick.  384. 
U 
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Commonwealth  versus  Thomas  Chace. 

Ikivec  an  uimb/cfw  maham,  and  camot  be  tlw  wbject  of  larceny,  nulen  when  dief 
are  IB  the  ewtody  of  the  owner;  aa,  for  eacample»  in  a  dove-hoose. 

Th£  defeDdant  was  indicted  for  stealing  fourteen  tame  doves, 
tbe  property  of  Benjamin  Williams. 

At  the  trial,  before  Morton  J.,  it  was  proved,  that  Williams 
had  dove-houses  in  which  he  reared  doves,  and  that  he  used 
them  for  food  ;  that  the  doves  mentioned  in  the  indictment 
occupied  these  dove-houses,  and  were  claimed  by  Williams  as 
his  property  ;  that  he  took  care  of  them  and  fed  them  regular- 
ly, and  that  they  would  come  to  be  fed  when  called.  The 
evidence  also  tended  to  show,  that  the  defendant  sl)ot  the  doves 
and  used  them  for  food,  and  that  he  did  it  animo  furandi. 

The  judge  instructed  the  jury,  that  if  they  believed  the  evi- 
dence, and  that  the  doves  were  taken  by  the  defendant  with  a 
felonious  intent,  they  ought  to  find  him  guilty.  The  defend- 
ant's counsel  excepted  to  this  instruction,  on  the  ground  that 
doves  could  not  be  the  subject  of  larceny.  The  jury  having 
found  the  defendant  guilty,  a  motion  was  made  for  a  new  trial. 

Rusntty  for  the  defendant,  cited  WalKs  v.  Mease^  3  Binney,     Oa  2M 
546  ;  East's  P.  C.  (i<.  Larceny  ;  Russell  on  Crimes,  tit.  Lar- 
tiny. 

Morton^  Attorney  General,  contra,  cited  4  BL  Comm.  236  ; 
S  Dane's  Abr.  25,  158,  161. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.  It  is  Oct.  SKSA 
held  in  all  the  authorities,  that  doves  are  fera  natunZy  and  as 
such  are  not  subjects  of  larceny,  except  when  in  the  care  and 
custody  of  the  owner  ;  as  when  in  a  dovecot  or  pigeon-house, 
or  when  in  the  nest  before  they  are  able  to  fly.  If,  when  thus 
under  the  care  of  the  owner,  they  are  uken  furtively,  it  is  lar- 
ceny 

Tae  reason  of  this  principle  is,  that  it  is  difiicult  to  distin- 
guish them  from  other  fowl  of  the  same  species.  They  often 
take  a  flight  and  mix  in  large  flocks  with  the  doves  of  other  per* 
sons,  and  are  free  tenants  of  the  air,  except  when,  impelled  by 
hunger  or  habit,  or  the  production  or  preservation  of  their 
foung,  they  seek  the  shelter  prepared  for  them  by  the  owner.  tC 

IS 
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Perhaps  when  feeding  on  the  grounds  of  the  proprietor,  or  r^st 
ing  on  his  barn  or  other  buildings,  if  killed  by  a  stranger,  the 
owner  may  have  trespass,  and  if  the  purpose  be  to  consume 
them  as  food,  and  they  are  killed  or  caught  or  carried  away 
from  the  enclosure  of  the  owner,  the  act  would  be  larceny. 
But  in  this  case  there  is  no  evidence  of  the  situation  they  were 
in  when  killed,  whether  on  the  flight,  a  mile  from  the  grounds 
of  the  owner,  or  mingled  with  the  doves  of  other  persons,  en* 
joying  their  natural  liberty.  Without  such  evidence  the  act  of 
killing  them,  though  for  the  purpose  of  using  them  as  food,  is 
not  felonious.     Therefore  a  new  trial  is  granted. 


William  White  versus  Ltdia  Snell,  Executrix 
of  Amos  Sneii  Junior. 


17 


A  promise  by  tlie  defendant,  for  value  received,  to  pay  the  plaintifT  a  auni  of  money, 
if  aod  when  the  defendant  shall  oiiliect  his  demands  against  a  third  person,  implies 
that  the  defendant  will  use  due  diligence  to  oolfect  such  demands;  and  in  an  action 
npon  such  promise,  it  is  not  necessary  to  prove  that  the  plaintiff  requested  the  de- 
fendant to  collect  tlie  demands. 

In  declaring  on  such  promise  it  is  sulBcient  to  aver,  that  the  defendant  did  not  use  due 
diligence,  without  averring  tliat  it  was  necesmry  for  him  to  use  due  diligence. 

In  an  action  on  such  promise,  a  count  alleging  that  the  defendant  did  not  use  doe  dili 
genoe  to  collect  such  demands,  may  be  joined  with  a  count  alleging  that  there  vera 
no  such  demands. 

After  a  verdict  for  the  plaintiff,  which  he  applies  to  one  only  of  several  counts,  judg* 
meot  will  not  be  arrested  on  the  ground  that  such  count  is  repugnant  to  otlier 
counts. 

Assumpsit  upon  a  promissory  note  made  by  A.  Snell  jun- 
ior, as  follows  :  —  "  Westport,  March  9th,  1809.  Value  re- 
ceived, I  promise  to  pay  W.  White  or  order  100  dollars,  to 
be  paid  if  I  recover  of  T.  Shearman  my  demands  against  said 
Shearman,  &c.  to  be  paid  when  recovered  of  said  Shearman,*' 
&c. 

The  plaintiff,  in  his  second  count,  alleged  that  Snell  had  no 
demands  against  Shearman.  In  his  fourth  count,  filed  under 
leave  to  amend,  he  set  out  the  note,  and  alleged,  that  although 
Snell  had  demands  against  Shearman,  yet  he  ^' never  collected 
or  recovered  said  demands  of  said  Shearman,  nor  used  propei 
diligence  to  recover  and  collect  the  same." 
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Upon  the  trial,  before   Wilde  J.,  the  jury  were  instnrcted,        White 
that  it  was  not  necessary  that  the  plaintift'  should  prove  a  de-        g^^jj^ 

mand  on  the  testator  to  collect  his  demands  of  Shearman,  if — '- 

they  should  be  of  opinion  that  due  diligence  had  not  been  used 
in  collecting  the  same. 

The  jury  returned  a  verdict  for  the  plaintiff,  upon  the  ground 
that  the  defendant  had  not  used  due  diligence,  and  the  plaintiff 
look  a  verdict  upon  the  fourth  count. 

The  defendant  moved  for  a  new  trial,  on  account  of  the  in- 
struction to  the  jury.  He  likewise  moved  in  arrest  of  judgment, 
on  the  ground  that  judgment  could  not  be  rendered  on  the 
fourth  count,  because  this  count  was  incompatible  with  the  sec- 
ond ;  also,  because  it  was  bad  and  insufficient  to  found  a  judg- 
ment upon. 

Coffin  and  Battelkj  for  the  defendant,  said,  among  other     OeL  fUd 
thing3,  that  if  due  diligence  was  necessary  on  the  part  of  the 
defendant,  it  should  have  been  averred  to  be  necessary.     In 
the  case  of  a  condition  precedent  not  involving  a  duty,  mere 
non-feasance  does  not  give  a  right  of  action.     1  Chit.  PI.  317 

FF.  Bayliesj  Bassett  and  Spooner^  for  the  plaintiff. 

Per  Curiam.  It  is  objected  that  the  second  count  is  found-  Od.  33tf 
ed  on  a  tort,  but  it  is  in  assumpsit  ;  for  it  being  made  to  appear 
that  Snell  had  no  demands  against  Shearman,  the  promise 
would  be  absolute.  There  is,  therefore,  no  misjoinder  of  the 
second  and  fourth  counts,  on  the  ground  that  one  is  in  tort  and 
the  other  in  assumpsit. 

It  is  further  objected,  that  these  counts  are  repugnant,  the 
one  averring  that  there  were  no  demands  against  Shearman, 
the  other  that  there  were  such  demands.  But  no  authority  has 
been  produced,  to  show  that  judgment  should  be  arrested,  after 
verdict,  for  such  a  repugnancy.  And  after  a  verdict  has  been 
applied  to  a  good  count,  there  is  no  reason  for  arresting  the 
judgment  on  that  ground,  although  the  objection  might  have 
been  valid  upon  a  special  demurrer.  But  there  is  not  a  legal 
repugnancy  here,  however  there  may  be  a  repugnancy  m  com- 
mon parlance. 

The  question  then  is,  whether  the  fourth  c«)unt  is  sufficient.  18 

[t  is  said  that  a  promise  to  use  due  diligence  to  collect  the  de- 
mands against   Shearman  should  have  been  set  forth,' whereas 

2*  ^7 
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White       it  is  merely  alleged  that  due  diligence  was  not  used.     But  we 
BimU.       ^^^^^  the  contract  itself  imports  that  the  testator  should  use  due 
"  diligence.     If  he  had  power  to  neglect  looking  up  those  de- 

mands and  thus  to  get  rid  of  his  contract,  the  law  would  aid 
him  in  the  commission  of  a  fraud.  Negligence  shows  a  breach 
of  his  contract ;  as  much  so  as  a  refusal  to  pay  the  plaint  fT,  in 
case  the  demands  had  been  collected.' 

Motion  in  arrest  of  judgment  overrukdj  and  judgment  en* 
lered  according  to  verdict. 


Bradford  Howl  and  et  aL  versus  Luther  Wilson 
et  al.  and  Furman  R.  Whitwell,  Trustee, 

One  Bomiiioiied  as  truttee  in  a  prooen  of  foreign  attachment,  disclosed  that  A.  gave 
him  an  absolote  bill  of  sale  of  part  of  a  ship,  then  and  ever  since  at  sea;  that  no 
money  was  paid,  bat  it  was  verbally  agreed  that  the  price  should  go  towards  the 
discharge  of  debts  due  from  A.  and  his  partner  B.,  to  the  respondent ;  that  ider^ 
ward  B.  gave  the  respondent  a  note  to  the  amount  of  all  his  demands,  and  he  there* 
upon  gave  B.  a  receipt,  acknowledging  that  such  note  was  in  full  discharge  of  al 
debts  due  to  him  from  A.  and  B. ;  tliat  B.  at  the  same  time  gave  the  respondein  an 
absolute  bill  of  sale  of  personal  property,  to  be  applied  towards  the  payment  of  B.'s 
note,  and  a  mortgage  of  real  estate  which  was  not  sufficient  to  pay  the  balance; 
and  that  A.  made  a  second  bill  of  sale  of  the  same  part  of  tlie  ship  to  the  pbintifis 
^  HMf  that  the  respondent  was  not  chargeable  as  the  trustee  of  B. ;  but  that  he  might 

>  be  cfaai^ged  as  the  trustee  of  A.  in  regard  to  the  ship,  if  the  plaintifi  would  relin« 

quish  their  bill  of  sale 

From  the  answers  of  Whitwell  it  appeared,  that  on  April 
4th,  1829,  he  received  of  Luther  T.  Wilson,  one  of  the  de- 
fendants, a  bill  of  sale  of  three  eighths  of  the  brig  Mentor  ;  that 
this  was  an  absolute  purchase,  for  which  he  promised  verbally 
to  pay  Luther  T.  the  sum  of  $2000  ;  that  no  money  was  paid 
at  the  time  nor  since,  as  Luther  T.  and  his  father  Luther  Wil- 
son, who  were  partners,  were  and  still  are  indebted  to  the 
respondent  in  a  much  larger  sum  than  $2000 ;  that  on 
May  7th,  1829,  Luther  Wilson  mortgaged  to  the  respondent 
certain  real  estate  to  secure  the  payment  of  a  note,  dated 
19  on  that  day,  for  $7500,  and  given  by  Luther  Wilson  to  the 
respondent ;  that  the  notes  of  the  Wilsons  indorsed  by  the  re* 

1  See  WhiU  V.  SiuU,  6  Pick.  4S5 ;  BUgkt  v.  JMey,  1  Peten*>  Cir.  C.  It  9& 
It 
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spondcnt,  and  the  money  they  owed  him,  amounted  at  the  time     Howland 

of  the  mortgage  to  a  little  more  than  $7500,  and  the  respond-       wik^n 

ent  then  gave  to  Luther  Wilson  an  instrument  as  follows  :  —      and  Tr. 

"May  7th,   1829.     Received  of  Luther  Wilson  his  note  of 

hand  for  7500  dollars,  which  is  in  full  discharge  of  all  notes 

given  me  by  said  Wilson  and  son,  and  also  of  all  indorsements 

of  notes  for  them  to  this  date;"  —  that  on  the  28th  of  July, 

1829,  the  respondent  received  from  Luther  Wilson  a  bill  of 

sale  of  five  eighths  of  the  brig  Mentor,  which  was  an  absolute 

purchase,  for  $  3000,  and  a  bill  of  sale  of  one  fourth  of  the 

brig  Triton,  for  $  1000,  and  it  was  agreed  that  the  respondent 

should  take  up  certain  obligations  of  Luther  and  Luther  T., 

and  after  deducting  the  amount  he  should  so  pay  for  them  and 

the  amount  of  certain  money  lent  them,  the  balance  of  the  two 

sums  last  mentioned  was  to  be  indorsed  on  the  note  ;  that  after 

the  commencement  of  the  September  term  of  the  Court  of 

Common  Pleas,  to  which  the  writ  was  returnable,  this  balance, 

being  $3165,  was  indorsed  nnder  date  of  July  28th,  1829, 

upon  the  note  for  $  7500,  leaving  due  upon  it  a  balance  of 

more  than  $4000  —  from  which  is  to  be  deducted  the  sum 

of  $2000,  the  purchase  money  of  the  three  eighths  of  the 

Mentor,  that  being  the  understanding  between  the  respondent 

and  Luther  T.  Wilson  ;  that  there  was  no  indorsement  of  this 

sum  of  $2000  on  the  note  for  $7500,  but  the  respondent 

claimed  to  have  so  much  of  the  note  set  off  against  Luther 

T.  Wilson's  demand,  as  both  of  the  Wilsons  ^ere  insolvent, 

and  the  real  estate  mortgaged  was  insufficient  to  pay  the  balance 

due  on  the  note  ;  that  at  the  time  of  the  execution  of  the  bill 

of  sale  by  Luther  T.  of  three  eighths  of  the  brig  Mentor,  she 

was  and  ever  since  has  been,  at  sea,  and  the  respondent  has 

never  obtamed  possession  of  her  ;    that  since  the  execution 

of  that  bill  of  sale,  the  respondent  has  been  informed  by  the 

plamtifis  that  they  have  a  subsequent  bill  of  sale  from  Luther 

T.  of  the  same  three  eighths  of  the  Mentor,  and  that  since  the 

service  of  the  writ,  the  respondent  has  seen  such  bill  of  sale 

The  respondent  stated  also,  that  he  commenced  an  action 

against  the  Wilsons  on  a  note  for  $  900,  given  by  them  to        20 

Sheffield  Reed  and  indorsed  to  the  respondent ;  that  he  pur- 

chased  the  note  of  Reed  ;  that  Reed  owed  him  some  money, 
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and  he  paid  Reed  the  difference ;  that  he  believed  his  writ  was 
dated  on  the  28th  of  July  ;  that  he  attached  the  property  of  the 
Wilsons  on  that  day,  and  other  creditors  attached  on  the  same 
day ;  and  that  the  Wilsons  are  reputed  to  be  insolvent. 

Basselt  and  Warren^  for  the  plaintiff.  The  respondent  is 
to  be  charged  as  the  trustee  of  Luther  T.  Wilson,  because  the 
sale  of  three  eighths  of  the  brig  Mentor  was  fraudulent  as 
against  creditors.  The  brig  is  still  at  sea,  but  the  sale  is  com- 
plete by  the  delivery  of  the  bill  of  sale,  and  the  property  chang- 
ed. Gardner  v.  Howlandj  2  Pick.  599.  If  the  sale  was 
fraudulent,  this  is  the  proper  process  to  secure  the  property  for 
creditors.     Burlingame  v.  Bell^  16  Mass.  R.  318. 

The  sale  was  void  originally  for  want  of  consideration.  Bui 
if  not,  the  transactions  of  May  7th,  by  which  the  respondent 
substituted  the  note  and  mortgage  from  Luther  Wilson  for  all 
demands  which  he  had  against  Luther  Wilson  and  Luther  T. 
Wilson,  not  only  discharged  the  latter  from  all  demands  which 
the  respondent  had  against  him,  but  of  course  from  all  securi- 
ties given  for  those  demands.  The  respondent  now  claims  to 
retain  the  sum  of  $  2000  in  part  payment  of  the  note  for  $  7500, 
but  that  note  creates  no  demand  against  Luther  T.  Wilson. 

The  plaintiffs,  by  taking  a  subsequent  bill  of  sale  of  part  of 
the  Mentor,  have  not  waived  their  right  to  make  use  of  the 
trustee  process,  for  they  were  ignorant  of  I  he  prior  transfer ; 
and  the  respondent  cannot  be  injured,  as  by  this  process  the 
plaintiffs  fix  the  property  in  his  hands,  and  this  will  be  a  defence 
against  any  claim  under  their  bill  of  sale. 

On  the  28th  of  July,  when  the  Wilsons  were  in  failing  cir- 
cumstances, bills  of  sale  were  given  by  Luther  Wilson  to  the 
respondent,  of  parts  of  two  vessels,  which  parts  were  valued 
at  $  4000.  The  respondent  verbally  agreed  to  give  that  sum, 
to  pay  with  it  certain  demands  which  were  then  mentioned, 
and  to  indorse  the  balance  on  the  note  for  $7500.  The 
balance  might  have  been  ascertained  immediately,  but  the  in- 
dorsement was  not  made  till  September  14th.  This  sale  was 
void  as  against  creditors.  Thomas  v.  Goodwin^  12  Mass.  R. 
141.  If  a  debtor  parts  with  his  property  without  receiving  the 
value  of  it,  the  sale  is  void  as  to  creditors,  because  the  funJ 
out  of  which  they  should  be  paid  is  lessened  ;  and  if  the  debio; 
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makes  a  contract  with  bis  grantee  which  he  has  no  nneans  of     Uowland 
enforcing,  the  same  coosequeoces  result  to  the  creditor.  wUaoa 

L.  fVilliams  and  Spooner^  for  the  respondent.  and  Tr. 

Per  Curiam,     The  respondent  has  discharged  himself,  so     q^  23J 
far  as  relates  to  Luther  Wilson. 

As  it  respects  Luther  T.  Wilson,  he  would  be  trustee,  were 
it  not  for  the  suggestion  that  the  sale  to  the  respondent  of  three 
eighths  of  the  Mentor  was  fraudulent  and  void,  and  that  the 
property  has  not  come  into  the  respondent's  possession,  and  so 
any  one  might  attach  it.  But  there  is  nothing  to  show  that  the 
sale  was  fraudulent.  It  does  not  follow  that  the  sale  was  frund- 
uleut  because  no  money  was  paid  at  the  time. 

Perhaps  the  plaintiffs  should  make  their  election  either  to 
hold  the  respondent  as  trustee,  or  to  set  up  their  own  bill  of 
sale.  If  they  give  up  their  bill  of  sale,  they  will  be  entitled 
to  hold  the  respondent  for  the  $  2000.  ^ 

Mie.     The  plaintiffs  relinquished  their  bill  of  sale,  and  the  \^ 

respondent  was  charged  as  trustee  for  three  eighths  of  the  brig 
Mentor. 


Daniel  Baxter  Junior  versus  Nathaniel  Wheeler 

and  Trustees. 

A  general  assignmeot  of  a  debtor's  property,  real  and  personal,  in  trust  for  the  pay 
ment  of  debts,  containing  a  covenant  on  the  part  of  the  trustees,  that  (he  debtor 
shall  be  permitted  to  use  and  occupy  the  property,  eomniitting  no  waste  thereou* 
until  it  shall  be  sold  or  duposed  of  in  the  due  esiecution  of  the  trust,  is  not  per  m 
fmnduient  as  against  creditors  not  parties  to  the  assignment. 

John  S.  Russell,  one  of  the  supposed  trustees,  disclosed 
in  hb  answers  an  assigntnent  made  by  Wheeler  to  RusscL  and 
the  other  supposed  trustees,  of  property,  real  and  personal,  to 
a  large  amount,  in  trust  to  sell  and  dispose  of  the  same,  and 
out  of  the  proceeds  to  pay  all  Wheeler's  creditors,  in  ratable 
proportion  to  the  debt  of  each,  without  preference.  The  assign- 
ment  contained  a  covenant  on  the  part  of  the  assignees,  that 
Wheeler  '*  shall  be  permitted  to  use  and  occuj^y  the  said  prop-  Si 
eriy  so  conveyed,  committing  no  waste  thereon,  until  such  time 
Bf  the  same  shall  be  sold  or  disposed  of  in  the  due  execution 
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of  the  trust.''  The  debts  due  to  creditors  who  dad  executed 
the  assignment  before  the  process  was  served  upon  the  trustees, 
exceeded  the  amount  of  the  pecsonal  property  then  received 
by  the  trustees. 

The  question  was,  whether  the  clause  above  recited,  by 
which  Wheeler  was  to  be  permitted  to  use  and  occupy  the 
property  assigned,  rendered  the  assignment  fraudulent  and  void 
as  against  creditors. 

Co66,  for  the  plaintiff. 

Rxissell^  for  the  trustees,  said  that  the  personal  property  left 
in  the  hands  of  the  debtor  consisted  of  farming  utensils,  and  that 
it  would  have  been  detrimental  to  the  property  assigned  to  have 
taken  them  out  of  his  hands  ;  which  was  the  reason  for  insert- 
ing the  clause  in  question.  He  cited  Andrews  v.  Ludlow  and 
Trs.  6  Pick.  28. 

Per  Curiam.  The  case  is  clear  in  favor  of  the  trustees. 
The  debtor  may  be  suffered  to  remain  in  possession  of  the  land 
assigned  and  of  things  necessary  for  taking  care  of  it,  without 
any  fraud.     Such  possession  may  be  evidence  of  fraud.^ 

Trustees  discharged 


1  See  Russdl  ▼.  Woodward,  10  Pick.  408 ;  Boydm  ▼.  Afoore,  11  Pick.  369 
Haww  V.  Gusaman,  17  Serg.  A,  Rawle,  251 ;  Willums  v.  Lowndes,  1  HaU 
(K.  York,)  579;  2  Kent's  Comm.  (3d  ed.)  534  to  536;  fVkoeUr  v.  Train,  3 
nek.  C2ded.)  257,  note  1 
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AK£f  Hathaway  versus  Thomas  Spooner. 

(Hi  the  qpiestioD,  whether  one  H.,  unJer  whoa  the  phintiff  dainiedt  bad  •  title  to 
eertam  knd,  the  admiiiMtntor  on  H.'t  eeute  teetified,  that  his  (the  admioiatrator'a) 
kouae  waa  deatroyed  by  fire,  and  that  H.'a  papers  were  all  burnt  in  the  house;  that 
he  did  not  recollect  ever  seeing  a  deed  of  the  hind  from  A.  to  H.,  but  that  there 
was  a  bundle  of  deeds  belonging  to  H.  which  he  (the  administrator)  had  never  ei;« 
amined.  Another  witness  testified  that  she  heard  a  conversation  between  A.  and 
IL  rekting  to  the  purchase  of  land,  and  that  sbe  thought  there  must  have  beea  a 
deed,  tboogfa  slie  never  saw  one,  and  that  she  saw  H.  paj  money  to  A.  and  heard 
something  about  a  warranty  deed.  It  was  also  shown,  that  a  deed  taken  by  the 
defend  uit  recognised  die  lot  "  sold  by  A.  to  H.'*  HM,  Uiat  this  was  suflicieut 
proof  01*  the  loss  of  the  deed,  to  render  a  copy  admissible  in  evidence. 

Where  the  proof  of  a  deed  is  by  a  copy,  it  is  not  necessary  to  produce  a  subscribiag 
witneas  to  prove  the  execution. 

Where  a  registry  copy  of  a  deed  is  duly  admitted  in  evidence,  the  registry  itself  ia 
evidence  that  the  deed  was  executed. 

Whone  a  person,  while  living  upon  land  to  which  be  aAerward  acquires  a  title,  tahee 
a  deed  of  part  of  a  tract  described  as  bounding  on  such  land,  this  is  evidence 
against  him,  in  the  nature  of  a  confession,  that  such  land  does  not  cover  any  part 
of  the  tract  so  described. 

On  a  qnestion  of  title,  mcatioas  made  by  the  proprietors  of  common  hmd  to  the  grant- 
or of  one  party,  may  be  given  in  evidence  by  the  other  party,  for  the  purpose  of 
showioy  that  the  locations  did  not  cover  the  land  granted,  and  that  the  grantor 
eanveyttd  had  to  which  he  had  no  title. 

Trespass  qitare  clauaum  /regit.  Trial  upon  the  general 
issue,  before  Wilde  J. 

The  phintiff,  to  support  her  title,  offered  in  evidence  a  lo- 
cation of  land  from  the  proprietors  of  Dartmouth  to  George 
Allen,  dated  March  6tb,  1796,  including  the  locus  in  quoj  and 
also  a  registry  copy  of  a  deed  from  Allen  to  Eleazer  Hatha- 
way,  bearing  date  November  30th,  J  798,  and  purporting  to 
convey  the  land  included  in  the  location.  This  copy  was  ob- 
jected to  by  the  defendant's  counsel.  The  plaintiff  then  proved 
by  (Mie  Wing,  who  administered  upon  the  estate  of  Eleazer 
Hathaway,  that  some  time  after  the  decease  of  Eleazer,  Wing's 
bouse  was  destroyed  by  fire,  and  that  be  had  in  bis  possession, 
at  the  time,  all  Eleazer's  papers,  which  were  all  burnt  in  the 
bouse.  He  also  testified,  that  be  did  not  recollect  that  he  had 
ever  seen  a  deed  from  George  Allen  to  Eleazer  Hathaway,  but 
chat  (here  was  a  bundle  of  deeds  belonging  to  Eleazer,  which 
he  (Wing)  bad  never  examined.  Alice  Davenport  testified, 
that  she  beard  a  conversation  between  her  father  (Eleazer  Hath-        ^4 
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away)  and  George  Allen,  relating  to  the  purchase  of  land,  and 
that  she  thought  there  must  have  been  a  deed,  though  she  never 
saw  one  ;  and  that  she  saw  her  father  pay  Allen  money,  and 
heard  something  said  about  a  warranty  deed.  It  was  also  shown, 
that  a  deed  taken  by  the  defendant  before  the  commencement 
of  this  action,  recognised  the  lot  '^sold  by  George  AUen  to  £. 
Hathaway,"  including  the  locus  in  quo.  The  judge  thought 
this  was  sufficient  evidence  of  the  loss  of  the  original  deed,  and 
admitted  the  copy. 

The  defendant,  to  support  his  title,  read  a  deed  from  Samuel 
Spooner  to  Samuel  Spooner  junior,  dated  June  .^th,  1731,  pur- 
porting to  convey  a  large  tract  of  land,  including  the  locus  in 
quoy  and  traced  his  tide  from  Samuel  Spooner  junior,  by  deed 
to  Elnathan  Spooner,  the  defendant's  father,  and  by  devise 
from  Elnathan  to  the  defendant. 

The  plaintiff  then  offered  in  evidence  three  locations  of  land 
made  by  the  proprietors  of  Dartmouth  to  Samuel  Spooner  the 
elder,  in  1711,  1714,  and  1719,  which  did  not  extend  so  as  to 
include  the  locus  in  quo^  for  the  purpose  of  showing  that  Sam 
uel  the  elder,  by  mistake  or  otherwise,  conveyed  to  his  sod 
Samuel  more  land  than  he  had  a  title  to.  The  defendant's 
counsel  objected  to  the  admission  of  this  evidence,  but  the  ob- 
jection was  overruled. 

The  plaintiff  also  offered  a  registry  copy  of  a  deed  from 
Stephen  Hathaway  to  the  defendant,  dated  February  1 5th,  1797, 
purporting  to  convey  a  tract  of  land  to  the  eastward  of  the 
three  locations  above  mentioned,  and  within  the  bounds  of  the 
tract  of  land  conveyed  by  Samuel  Spooner  to  Samuel  Spoon- 
er junior,  but  not  including  the  locus  in  quo^  and  proved  thai 
notice  had  been  given  to  the  defendant  to  produce  the  original 
deed  from  Stephen  Hathaway.  It  was  also  proved,  that  th^  de- 
fendant had  always  lived  with  his  father,  until  his  father's  death, 
which  was  in.  1816.  To  this  evidence  also  the  defendant's 
counsel  objected,  but  it  was  admitted. 

On  this  and  other  evidence  not  objected  to,  the  case  was  sub- 
mitted to  the  jury,  and  a  verdict  was  returned  for  the  plaintiff. 
The  defendant  excepted  to  the  admission  of  the  evidence  and 
documents  by  him  objected  to. 
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IF.  Baylies  and  Bassett^  for  the  defendant.  The  copy  of 
cbe  deed  from  George  Allen  to  Eleazer  Hathaway  was  improp- 
erly admitted  in  evidence,  for  the  plaintiff  did  not  prove  that  it 
was  not  in  her  power  to  produce  the  original.  1  Stark.  Ev. 
S3d  ;  3  Dane's  Abr.  353 ;  Peake  on  Ev.  96  ;  Jackson  v. 
Jtool,  18  Johns.  R.  73.  The  original  may  have  been  left  on 
the  files  in  the  registry  of  deeds. 

If  the  copy  was  properly  admitted  in  evidence,  it  was  incum- 
bent  on  the  plaintiff  to  prove,  by  the  subscribing  witnesses^  the 
execution  of  the  on8;inal.  [Wilde  J.  This  objection  was  not 
made  at  the  trial.] 

As  to  the  locations  in  171 1,  1714,  and  1719,  it  only  appeared 
that  they  did  not  cover  the  locus  in  quo ;  but  it  does  not  follow 
that  these  were  all  the  locations  that  were  made  to  Samuel 
Spooner. 

The  deed  from  Stephen  Hathaway  should  not  have  been  ad- 
mitted, to  impair  the  defendant's  title,  for  that  deed  was  in  1797, 
and  the  defendant  had  no  interest  in  the  locus  in  quo  until  the 
death  of  his  father,  in  1816. 

fViUiams  and  Warren^  contri^  to  the  point,  that  the  loss  of 
the  deed  from  Allen  was  sufficiently  proved  to  let  in  the  copy, 
cited  Taunion  Bank  v.  Richardson,  5  Pick.  442 ;  Read  v. 
Brookman,  3  T.  R.  157  ;  Jackson  v.  JV%e{y,  10  Johns.  R. 
374. 

As  to  the  recognition  of  the  conveyance  by  Allen  to  Hatha- 
way, in  the  deed  taken  by  the  defendant,  they  cited  Clarke  v. 
Fauitee,  4  Pick.  245. 

The  locations  to  Samuel  Spooner  were  offered  in  evidence 
for  the  purpose  of  showing  that  he  never  owned  the  locus  in 
quoy  and  consequently  had  no  right  to  convey  the  same  to  his 
son ;  and  if  so,  the  deed  to  his  son  did  not  operate  as  a  dis- 
seisin of  the  proprietors.  Brimmer  v.  Long  Wharf,  5  Pick. 
131.  The  question  whether  there  was  any  other  location  to 
Samuel  Spooner,  was  submitted  to  the  jury,  and  determined 
against  the  defendant. 

The  deed  from  Stephen  Hathaway  to  the  defendant,  was 
properly  received  in  evidence,  upon  the  principle,  that  the  dec- 
larations, and  much  more  the  acts  of  the  parties,  are  admissi- 
ble, though  not  conclusive  evidence,  as  to  the  extent  of  their 
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Hathaway    lines.  Jackson  v.  Bardy  4  Johns.  R.  230  ;  Jackson  y.  Jlf  Cally 

Spoonen      JO  Johns.  R.  377. 

26  Parker  C.  J.  delivered  the  opinion  of  the  Court.     We 

OcU  23d.  think  there  was  quite  sufficient  evidence  to  the  Court,  of  the 
loss  of  the  deed,  to  let  in  the  copy  as  evidence  to  the  jury.  It 
does  not  appear  that  evidence  was  called  for  at  the  trial,  of  th« 
execution  of  the  deed  supposed  to  be  lost ;  if  it  had  been,  w^ 
do  not  think  such  proof  would  have  been  necessary.  The 
deed  itself  being  lost,  there  was  nothing  by  which  the  hand- 
writing of  the  witnesses  could  be  recognized  ;  and  when  the 
registered  copy  is  duly  admitted  in  evidence,  the  very  registry 
proves  the  execution,  for  the  deed  cannot  be  effectually  regis- 
tered without  an  acknowledgment  before  a  magistrate.  [See 
Eaton  V.  Campbell,  7  Pick.  lO.]* 

It  was  objected  also,  that  the  deed  introduced  by  the  plain- 
tiff, from  Stephen  Hathaway,  ought  not  to  have  been  admitted 
for  the  purpose  for  which  it  was  used,  namely,  to  show  an  ad« 
mission  or  acknowledgment  that  the  land  which  the  defendant 
claims  under  his  father  does  not  extend  so  far  as  to  cover  any 
part  of  the  premises  within  the  location  of  George  Allen,  un- 
der whom  the  plaintiff  claims  ;  and  the  reason  offered  is,  that 
at  the  time  of  the  execution  of  that  deed,  the  father  of  the  de- 
fendant was  living,  claiming  and  occupying  under  his  location, 
and  that  the  defendant  then  had  no  present  right  or  interest 
therein.  The  confession  of  the  father  while  in  possession,  as 
to  the  extent  of  his  claim,  would  have  been  good  e\  idence  ; 
but  it  is  said  the  defendant  was  then  a  mere  stranger,  and  noth 
ing  that  he  then  said  or  did,  ought  to  affect  his  title  subsequent- 
ly acquired.  Certainly  the  declaration  or  confession  of  a  stran- 
ger would  not  have  been  admissible  evidence  ;  or  a  mere  tenant 
who  had  not  the  title  in  himself,  although  in  possession  ;  but 
the  evidence  objected  to  was  in  the  nature  of  a  confession  by 
the  defendant  in  the  action,  and,  as  sitch,  was  competent  evi- 
dence ;  —  to  have  more  or  less  weight  with  the  jury,  according 
to  their  opinion  of  the  circumstances  in  which  he  was  placed  at 
the  time.  If  one,  having  no  interest  in  land  about  which  there 
is  a  controversy,  has  knowledge  of  the  actual  boundaries,  and 

»  flw  IVard  V.  Puller,  15  Pick.  187;  SeanUn  ▼.  Wrighi,  13  Pick  583. 

as 
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declares  his  knowledge,  and  afterwards  purchases  one  of  the    '^lathaway 
disputed  tracts,  we  think  his  declarations  on  the  subject,  made     Spooner. 
before  he  purchased,  may  be  proved  in  a  trial  between  him  and  "" 
the  owner  of  the  adjoining  tract,  about  which  the  controversy 
arose. 

We  are  also  satisfied,  that  evidence  of  the  locations  to  Sam- 
uel Spooner  in  1711,  1714  and  1719,  which  did  not  cover  the 
premises  demanded,  was  proper  to  show  that  his  right  had 
been  satisfied  by  those  locations,  without  extending  to  the  land 
within  the  location  of  George  Allen,  under  whom  the  plaintiff 
claims. 

Therefore,  there  must  be  judgment  upon  the  verdict. 


JONATHAN  Stetson,  Guardian,  versus  Moses  Bass, 
Executor. 

A  3  aoeoant  settled  before  a  fndge  of  probate,  may  be  opened  by  him  for  the  pn-'poM 
of  correcting  an  error. 

1  le  error  may  be  corrected  upon  a  petition  for  that  purpose*  or  upon  the  settlemeat 
of  a  new  aocomit;  or  if  the  party  aggrieved  hat  a  right  of  appeal  at  the  time  whea 
tb^  mistake  is  discovered,  it  may  be  corrected  io  this  Court  upon  an  appeal. 

T!ie  widow  of  an  intestate  having  administered  on  his  estate  and  settled  her  account 
in  the  probate  court,  paid  over  the  balance  in  her  hands  to  the  guardian  of  the  in* 
teeiaie's  son.  Afterward  sh«  married  the  guardian.  The  guardian  died,  and  his 
executor  settled  in  the  probate  court  an  account  of  his  guardianship,  and  afterwards 
applied  to  that  court  to  correct  an  error  in  a  single  item  of  the  account  so  settled. 
The  judge  of  probate  determined  that  there  was  an  error,  and  that  it  should  be 
eorrecied.  From  this  decree  the  ward  appealed,  and  in  this  Court  an  auditor  was 
appointed  to  state  the  accounts  between  the  parties.  Hdd,  that  die  auditor  could 
not  go  behind  the  settlement  of  the  administration  account,  to  show  that  it  was  er- 
nmeons,  and  so  to  charge  the  guardian  with  more  than  he  had  received  from  the 
administratrix. 

At  a  court  of  probate  held  in  August  1826,  Bass,  executor 
of  the  last  will  of  Thomas  Eaton,  presented  a  petition  praying 
for  an  allowance  of  his  account  against  Samuel  Breck,  a  minor 
onder  the  guardianship  of  Stetson,  upon  which  petition  a  de* 
cree  was  passed  allowing  the  account.  From  this  decree  Stet* 
son,  as  guardian,  appealed  for  the  following  reasons. 

1.  The  account  consisted  of  one  item  onty  and  the  interest 

thereon,  which  bad  been  included  in  the  executor's  account 

5l*hd  io  March  1825,  in  the  probate  court,  from  which  i 
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Stetoon      tiement  the  executor  had  not  appealed  ;  and  Stetson  says  that 

p^         the  probate  court  have  no  jurisdiction  of  the  same  at  this  time. 

'——^^      2,  That  item  has  been  settled  in  an  account  stated  between 

Stetson  and  Bass,  April  21st,  1825,  and  mutual  receipts  have 

passed,  and  that  settlement  and  statement  cannot  be  revised  by 

the  court  of  probate. 

S8  3.  Bass  prays  for  credit  of  $  268*33,  because  he  bad  in  a 

>  former  account  wrongfully  credited  that  sum,  and  Stetson  says 

\  that  that  item  was  not  wrongfully  credited,  nor  did  Bass  prove 

I  that  such  was  the  case. 

\  4.  That  item  was  but  one  among  many  items  which  had  been 

t  settled  by  compromise,  and  it  cannot  now  be  recharged  with- 

out destroying  a  compromise  made  by  the  parties  with  full 
;  knowledge  of  all  the  facts  now  brought  forward,  and  the  estate 

of  the  ward  would  be  materially  injured  by  settling  the  account 
in  this  way. 

5.  Because  the  claim  of  Bass  is  a  proper  subject  for  discus- 
sion and  determination  in  the  courts  of  common  law,  in  an 
adversary  suit  between  Bass  and  Stetson,  and  is  not  within  the 
jurisdiction  of  the  court  of  probate. 

In  this  Court  the  case  was  referred  to  an  auditor ;  who  re- 
ported, that  Samuel  and  Joseph  Breck  were  the  only  children 
of  Samuel  and  Ruth  C.  Breck ;  that  Samuel,  the  father,  died 
in  the  spring  of  1809  ;  that  Ruth  was  appointed  administratrix 
on  his  estate,  and  that  she  settled  her  account  in  the  probate 
office  in  August  1 809,  by  which  it  appears  that  there  was  a 
balance  in  her  hands  of  $7078-36  ;  that  in  May  1816,  Ruth 
married  Thomas  Eaton,  the  testator,  and  that  she  died  in 
February  1817  ;  that  on  December  4th,  1815,  Eaton  was 
appointed  guardian  to  Samuel,  the  minor,  and  that  no  account 
was  settled  in  the  probate  court  by  Eaton  previous  to  his 
death,  which  took  place  in  December  1824  ;  and  that  on 
March  21st,  1825,  Bass,  as  executor  of  Eaton,  settled  the 
guardianship  account  of  Eaton  in  the  probate  court.  Stetson  at 
that  time  being  guardian  to  the  minor  and  attending  to  the 
settlement. 

In  this  account  the  ward  is  credited  with  $268*33,  being 
one  third  of  the  sum  due  on  a  note  for  $  805  made  by  one 
Magoun,  dated  April  1st,  1824.    No  inventory  of  the  property 
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0l  the  minor  was  returned  to  the  court  of  probate  by  Eaton  as  Stetson 
guardian.  In  a  memorandum  in  Eaton's  hand-writing,  dated 
May  30tb,  1816,  of  notes  belonging  to  the  heirs  of  Samuel  * 
Breck  the  elder,  all  the  notes  described  in  the  guardianship 
account  were  included,  except  this  note  of  Magoun.  There 
was  other  evidence  stated  by  the  auditor,  tending  to  show  that 
Magoun's  note  belonged  to  Eaton.  By  the  memorandum  it 
appeared,  and  it  was  admitted  by  Bass,  that  the  ward's  prop« 
erty  in  the  hands  of  Eaton,  at  the  date  of  the  memorandum, 
was  $  2560-92. 

On  April  29th,  1825,  a  settlement  took  place  between  Bass 
as  executor,  and  Stetson  as  guardian,  in  which  the  sum  of 
$  263-33,  one  third  part  of  M agoun's  note,  was  credited  to  the 
ward.  On  Mar^h  7th,  1826,  Bass  presented  a  petition  to  the 
court  of  probate,  praying  to  be  allowed  the  sum  of  $  268*33 
and  interest  to  that  date,  amounting  in  the  whole  to  $285*72, 
and  alleging  that  the  former  sum  had  been  erroneously  credited 
to  the  ward.  The  judge  of  probate  allowed  the  guardianship 
account  to  be  corrected  accordingly  ;  which  was  the  cause  of 
the  present  appeal. 

The  counsel  for  Stetson  contended  before  the  auditor,  that 
an  investigation  of  the  administration  account  of  Ruth  C.  Breck 
should  be  had  ;  1 .  because  Magoun's  note  was  but  one  among 
many  items  which  were  settled  by  compromise  ;  2.  because  it 
cannot  be  shown  that  the  credit  for  that  note  was  wrong,  with- 
out going  into  the  merits  of  the  whole  case  ;  and  3.  because  it 
was  suggested  that  there  were  no  other  sources  of  property 
coming  to  the  ward  than  those  disclosed  by  Bass,  but  the  ad 
ministration  account  shows  that  the  sources  of  property  are 
more  than  sufficient  to  cover  the  supposed  error.  But  this  was 
refused  by  the  auditor,  on  the  ground  that  his  commission  con* 
fined  him  to  an  investigation  of  the  facts  relative  to  the  note  of 
Magoun,  the  allowance  of  which  by  the  judge  of  probate  was 
the  sole  ground  of  this  appeal. 

The  au  litor  stated  an  account  between  the  ward  and  Eaton, 
his  former  guardian,  by  which  it  appeared  that  the  amount  actu- 
ally overpaid  by  Bass  to  Stetson  was  $  2*50  less  than  the  sum 
allowed  to  Bass  by  the  judge  of  probate  in  the  decree  appeal- 
ed  from. 

3*  » 
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8tetfloii  Eddy^  for  the  appellant,  to  the  point,  that  the  guardian's  ac- 

Q^        count  ought  not  to  have  been  opened,  cited  Pit  v.  Cholmondely^ 

OrtTssirfr  ^  ^^^*  i""*  ^^^  5  -Bittie  v.  Lumfey,  2  East,  469  ;  2  Stark.  Ev. 

112;  Drew  v.  Powr^  1  Sch.  &  Lefr.  182,  192  ;  2  Com.  Dig 

Chancery,  2  ^8  3 ;  Cowptr  v.  Cowper,  2  P.  Wms.  733 :  — 

And  to  the  point,  that  Eaton  should  have  paid  the  debts  of  his 

30  wife,  the  administratrix  ;  Bachelor  v.  Bean,  2  Vern.  61  ;  San' 

dersan  v.  Crouch,  ibid.  118;  J^orton  v.  Sprig,  1  Vern.  309. 

Gay  and  L.  ^tUiam^,  for  the  appellee. 
OeL  2iih.  Wilde  J.  delivered  the  opinion  of  the  Court.  We  think 
there  can  be  no  doubt  of  the  right  and  authority  of  a  judge  of 
probate  to  open  an  account  settled,  for  the  purpose  of  correct 
ing  a  manifest  mistake.  In  the  proceedings  of  all  courts  errors 
and  mistakes  will  occur,  and  frequently  without  the  fault  of 
either  party,  and  justice  requires  that  some  method  should  be 
provided  for  the  correction  of  such  errors  and  mistakes,  in 
whatever  court  they  may  occur.  In  courts  of  common  law 
jurisdiction  the  remedy  is  by  writ  of  error,  motion  for  new  trial 
or  application  for  a  writ  of  review  ;  but  these  remedies  are  not 
applicable  to  the  proceedings  of  a  court  of  probate.  In  that 
court,  when  a  mistake  is  made  in  the  settlement  of  an  account, 
the  course  is  to  apply  to  the  judge  of  probate  for  the  correction 
of  the  mistake,  by  petition,  or  to  state  the  amount  claimed  in  a 
new  account ;  unless  when  the  mistake  is  discovered  the  party 
has  a  right  of  appeal,  by  which  it  may  be  corrected  in  this 
Court. 

This  practice  seems  to  be  well  settled,  and  in  several  cases 
has  received  the  sanction  of  this  Court.  It  is  indeed  essentially 
necessary  for  the  furtherance  of  justice,  and  ought  not  to  be  too 
strictly  limited.  Steams  et  aL  v.  Steams  et  aL  1  Pick.  157 ; 
Baylies  v.  Davis  et  aL  ibid.  206. 

The  principal  question  then  is,  whether  there  is  sufficient 
proof  of  the  mistake  made  in  the  settlement  of  the  account  in 
the  probate  court,  in  March  1825,  to  sustain  the  decree  of  the 
judge  of  probate  in  this  case.  And  we  are  of  opinion  that  the 
evidence  reported  by  the  auditor,  considering  all  the  circum 
stances  of  the  case,  is  entirely  satisfactory. 

The  appellant's  counsel  moved  the  auditor  to  go  mto  the 
investigation  of  the  administration  account ;  which  he  declined 
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for  reasons  which  appear  to  us  sufficient.  Aod  there  is  an  Stetson 
additional  reason.  If  Eaton  was  responsible  for  any  neglect  ^^^^ 
of  the  administratrix  in  not  fully  accounting  for  the  assets  be- 
fore  bis  intermarriage  with  her,  he  clearly  was  not  liable  to 
account  for  it  in  the  probate  court,  and  in  his  character  of 
guardian.  The  decision  of  the  auditor,  therefore,  was  un- 
questionably right. 

It  has  been  objected  that  the  appellee,  after  the  discovery  ot  3t 

the  mistake,  and  with  a  full  knowledge  of  all  the  facts,  acqui- 
esced in  the  settlement  and  con6rmed  it.  But  the  evidence 
falls  far  short  of  proving  full  knowledge  of  the  facts.  Accord- 
ing to  the  testimony  of  Cbapin,  both  parties  had  some  reason  to 
suppose  a  mistake  had  been  made,  when  they  met  in  Boston  in 
April  after  the  settlement ;  but  they  had  no  certain  knowledge 
of  the  fact^  aod  Stetson  then  agreed,  that  if  the  supposed  mis 
take  should  be  ascertained,  he  would  rectify  it.  This  seems 
conclusive  proof  that  the  matter  had  not  then  been  fully  inves- 
tigated, and  there  is  no  proof  in  the  case,  to  show  that  the  ap- 
pellee has  done  any  thing  which  can  amount  to  a  waiver  of  his 
legal  rights.  Such  a  waiver,  in  all  cases,  must  be  proved  by 
clear  and  conclusive  evidence  ;  and  especially  when,  as  in  the 
present  case,  the  party  to  be  concluded  by  it  acts  as  a  trustee 
for  other  parties. 

And  upon  the  whole  matter  we  are  of  opinion,  that  the  judge 
of  probate  is  supported  by  the  evidence,  except  as  to  the  sum 
of  $2-50  f  and  it  is  accordingly  affirmed  with  additional  inter- 
est to  the  present  time,  deducting  that  sum. 


John  Gwinneth  versus  Jacob  Thompsok. 

of  •  nUl-dam  make  rqwira  on  it  together,  and  oiie  oontribatai 
fhaa  his  proportion  of  the  ezpenae,  he  may  recover  the  exooM  from  hia  eo* 

it. 


Assumpsit  to  recover  of  the  defendant  his  proportion  of  the 
expense  of  repairs  done  on  a  mill-dam  owned  by  the  plaintifff 
die  defendant  and  one  Pratt,  as  tenants  in  common,  and  occu* 
pied  by  them.     Plea,  the  general  issue. 
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At  the  trial,  before  Morton  J.,  the  plaintiff  offhred  evidence 
to  show  the  respective  proportions  in  which  the  parties  used  the 
dam,  and  that  the  repairs  were  made.  Thompson  furnished 
roateriab  and  performed  labor  while  the  repairs  were  made 
by  them,  and  Pratt  kept  an  account  of  the  repairs  done  by 
each  ;  and  after  the  repairs  were  completed  the  defendant 
called  on  Pratt  and  an  estimate  was  made  of  the  amount  done 
by  each.  Thompson  paid  Pratt  the  amount  of  Pratt's  excess 
over  and  above  his  proportion,  and  in  this  adjustment  the  de- 
fendant claimed  and  had  the  benefit  of  repairs  done  by  the 
plaintiff,  so  far  as  tiiey  tended  to  increase  the  proportion  of 
Pratt  and  diminish  the  amount  to  be  paid  by  Thompson. 

Whereupon  the  defendant  consented  to  be  defaulted  ;  the 
default  to  be  set  aside  and  a  new  trial  granted,  if  the  Court 
should  be  of  opinion  that  the  foregoing  statement  furnishes  no 
evidence  of  a  promise  on  the  part  of  the  defendant  to  pay  the 
plaintiff  the  amount  of  the  excess  of  his  expense  over  his  pro- 
portion ;  and  if  the  default  should  not  be  set  aside,  the  dam- 
ages to  be  assessed  by  the  Court. 

fVood  and  Eddy,  for  the  defendant.  No  promise  can  be 
inferred  from  the  evidence  in  the  case.  Assumpsit  for  work 
and  labor  does  not  lie  by  a  tenant  in  common  against  his  co- 
tenant.  In  the  case  of  mills,  the  co-tenant  repairing  must  pro- 
ceed and  have  his  remedy  either  according  to  Si.  1795,  c.  74, 
or  according  to  some  special  agreement. 

fV.  Baylies  and  Bealy  for  the  plaintiff.  The  statute  applies 
only  where  a  co-tenant  neglects  or  refuses  to  repair. 

This  action  is  founded  on  the  implied  promise  or  undertak- 
ing of  the  defendant.  The  repairs  were  done  at  his  request, 
and  the  law  raises  a  promise  to  pay  the  value.  The  request 
may  be  by  implication.  Oatjield  v.  Waring ,  14  Johns.  R. 
188  ;  Harrison  v.  Sawtely  10  Johns.  R.  243  ;  Doty  v.  fViU 
son,  14  Johns.  R.  378.  Here  the  defendant  is  not  only  bene- 
fited by  the  repairs,  to  the  extent  to  which  the  plaintiff  seeks 
to  charge  him,  but  in  his  settlement  with  Pratt  he  claims  and 
has  allowed  to  him  a  benefit  resulting  from  the  plaintiff's  ex- 
penditures. 

The  Court  said,  that  if  a  tenant  in  common  has  expended 
nnney  for  the  genera]  benefit   and  it  does  not  bring  in  ques 
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wOO  tbe  title  to  the  land,^  be  may  recover  in  assumpsit  of  bb    Gwinneth 
CQ-teoant  tbe  sum  expended  by  bim  beyond  bis  just  proper-    Tbompaoa 

fta#kn  *  ■ 


tioo. 


Hazael  TiNKHAM  ver$U8  Timothy  Smith. 

A  ipea«l  demirrer  to  an  ameoded  dedaralion  on  the  ground  of  defecti  of  form  may 
be  fikd  at  llw  term  of  tbe  Common  Pleas  when  tbe  amendment  it  made,  that.beiog 
tbe  *'  fint  term  *'  in  respect  to  inch  amended  decfairatlon. 

It  n  too  late  to  file  niGb  demurrer  atHbe  next  term  after  tbe  amendment  is  made« 


33 


This  was  an  action  od  the  case  to  recover  damages  sustain* 
ed  by  the  plaintiff  by  reason  of  the  defendant's  revoking  a  sub- 
mission to  arbitration. 

The  action  was  originally  entered  at  tbe  April  term  1826,  of 
tbe  Court  of  Common  Pleas,  and  was  continued  to  the  August 
term.  At  that  term  the  defendant  filed  a  special  demurrer  to 
the  declaration,  assigning  for  cause  a  misjoinder  of  counts,  and 
tbe  plaintiff,  by  leave  of  court,  amended  the  declaration  by 
striking  out  the  first  count.  At  the  November  term  1826,  the 
defendant  offered  a  demurrer  to  the  declaration  in  its  amended 
form,  assigning  various  special  causes.  This  demurrer  was 
rejected  by  the  Court,  and  the  defendant  thereupon  filed  his 
plea,  to  which  the  plaintiff  demurred  specially,  and  the  defend* 
am  joined  in  demurrer.  At  the  November  term  1827,  fVil" 
lianut  J.  of  C.  C.  P.  ruled  that  the  plea  was  insufficient,  and 
gave  judgment  for  the  plaintiff. 

To  these  proceedings  the  defendant  filed  his  exceptions. 

Eddy^  for  the  defendant,  admitted  that  the  plea  was  bad,  and 
that  on  general  demurrer  the  amended  declaration  was  suffi« 
cient ;  but  he  said  that  the  special  demurrer  to  the  amended 
declaration  was  rejected  because  it  was  filed  too  late,  and  this 
decision,  he  contended,  was  erroneous. 

Wnod^  for  the  defendant. 

Pet  Curiam.  The  leave  to  amend  was  granted,  and  the 
amendment  was  made  at  the  August  term.     That  was  the  first 
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<  See  MUUr  r.  MOler,  7  Pick.  (2d  ed.)  136,  note  1. 
See  4  Keni'a  Comin.  (3d  ed.)  370*  371. 
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l^nkfaaiD  terra,  then,  as  it  respects  the  amendment,  and  the  defendaDt 
l^i^yj  had  a  right  to  file  then  bis  special  demurrer.  But  he  did  cot 
offer  it  until  the  following  term,  when  it  was  rejected  by  the 
court,  as  comiug  too  late.  We  think  the  decision  was  right. 
As  the  plea  is  acknowledged  to  be  bad,  the  plaintiff  is  entided 
to  judgment. 

Judgment  of  C.  C.  P.  affirmed » 


S4  Seth  Mill£R  et  al.  Executors,  versus  Jedediah 

Miller. 

If  the  owner  in  severalty  of  woodland  adjoining  woodland  owned  in  equal  sharet  by 
liimself  and  another  as  tenanU  in  common,  seils  the  wood  standing  on  his  aefcral 
land  and  malies  a  lease  to  the  porcliaser  to  enable  him  to  cut  off  the  wood,  and  the 
purchaser  by  mistake  cats  wood  on  the  common  hind,  the  lessor  is  answerable  to 
his  co-tenant  for  a  moiety  of  the  money  reoeired  by  him  tor  the  wood  cat  on  the 
eommon  land. 

If  a  tenant  in  common  takes  money  for  the  common  property,  whether  bf  deiiga  ai 
mistake,  he  is  answerable  in  astwn^  to  his  co-tenant 

Assumpsit  for  money  had  and  received. 
Seth  Miller,  the  plaintiff's  testator,  by  whom  the  action 
was  commenced,  and  the  defendant,  were  tenants  in  common, 
in  equal  shares,  of  a  wood-lot.  The  defendant  likewise  owned 
other  woodland  adjoining  the  land  owned  in  common.  The 
defendant  sold  the  wood  standing,  in  lots,  to  different  purchas- 
ers, bounding  each  lot ;  and  according  to  the  evidence  at  the 
trial,  the  boundaries  thus  given  and  within  which  the  several 
purchasers  cut  off  the  wood,  included  a  portion  of  the  common 
land.  Leases  of  these  lots  were  given  to  the  purchasers  of  the 
wood«  to  enable  them  to  cut  off  the  wood.  A  verdict  was 
found  lor  the  plaintiffs  for  half  of  tije  amount  of  the  money 
which  the  defendant  received  for  the  wood  which  was  cut  on 
the  land  owned  in  common.* 
Ike.  93d  Eddy  J  for  the  defendant,  moved  for  a  new  trial,  on  the 
ground  of  a  mistake  made  by  a  witness,  who  testified  that  the 
leases  were  by  parol ;  whereas  it  was  now  discovered  that  they 
were  in  writing ;  and  it  appeared  that  the  lessees,  in  cutting 


*  See  the  report  of  this  case  7  Pick.  133. 
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wood  OD  the  common  land,  had  gone  beyond  the  boundary  de-  Miller 
scribed  in  their  leases,  and  so  were  answerable  themselves  as  Miiier. 
trespassers.  * 

IFoody  for  the  plaintiffs,  contended,  that  as  the  defendant  re- 
ceived the  money,  he  had  ratified  the  doings  of  his  lessees,  and 
so  was  liable  in  this  action. 

Per  Curiam.  We  suppose  the  fact  very  likely  to  be  true,  Ckt.  3414 
that  the  defendant  intended  to  confine  the  lessees  to  his  own 
land,  and  that  they  went  over  the  bounds  by  mistake  ;  but  that  35 
is  not  material,  for  this  is  an  action  for  money  had  and  received 
by  the  defendant,  brought  to  recover  the  proceeds  of  wood 
belonging  to  the  plaintiffs'  testator.  We  think  there  can  be 
no  question,  but  that  if  there  are  two  tenants  in  common,  and 
one  of  them  takes  money  for  the  common  property,  whether 
by  design  or  mistake,  he  is  answerable  in  assumpsit  to  hit 
co-tenant.' 

Putnam  J.  dissented. 

Judgment  according  to  verdict. 


George  B.  Nye  versus  William  Drake. 

if  an  ofioer's  retnro  of  a  levy  of  ao  execotioD  on  real  estate,  itatei  that  A.,  B.,  aad 

C  were  tbe  appraieen,  and  A.,  B.,  and  i>.  were  in  fiict  tlie  penoni  who  acted 

an  appnueersy  and  whose  names  are  sijpied  to  tbe  appraisement,  the  return  ie 

iavalid. 
A  deWse  of  **  one  half  of  a  fiirm  on  the  northwesterly  side  thereof,'*  to  A.,  and  of 

-  the  other  half"  to  B.,  is  a  devise  of  the  different  parts  of  the  farm  to  A.  aad  B. 

in  sereraky.    B.  has  no  interest  in  the  northwesterly  half,  aad  A.  no  interest  in  the 

somJieasteriy  half. 
A  kvy  of  an  execution  on  an  undivided  half  of  the  fiirm,  as  the  property  of  A.,  Is 

VDid« 

This  was  a  writ  of  entry.  The  case  was  submitted  on  an 
agreed  statement  of  facts. 

Tbe  demanded  premises  are  a  part  of  a  farm  in  Middlebo- 
rougb,  of  which  Japhet  Le  Baron  died  seised.  By  his  will  he 
disposed  of  tbe  farm  as  follows  ;  ^'  he  gave  to  his  son  Joseph 
Le  Baron  one  half  thereof  on  the  northwesterly  side  thereof 

*  See  MUUr  v.  MUler,  7  Piek.  136 ;  BigtUno  t.  Joms,  10  Pick.  165 ;  Owm- 
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Nye  in  fee,  and  to  his  son  Japhet  Le  Baron,  the  other  half  in  fee." 
Drake.  [These  are  the  words  of  the  statement  of  facts  ;  what  are  the 
exact  words  of  the  will,  did  not  appear.]  Before  any  division 
of  the  land  was  made,  Drake,  the  tenant,  having  an  execution 
against  both  brothers,  on  September  9th,  1816,  had  it  levied 
on  the  whole  of  one  undivided  half  part  of  ^^  the  homestead 
farm  of  which  Japhet  Le  Baron,  late  of  Middlebo/ough,  in  the 
county  of  Plymouth,  deceased,  died  seised,"  bss  the  property 
36  of  Japhet  Le  Baron,  and  on  twenty-six  hundredth  parts  of 

the  other  undivided  half,  as  the  property  of  Joseph  Le  Baron. 
Neither  the  appraisement  nor  the  return  of  the  officer  gave  any 
farther  description  of  the  situation  or  boundaries  of  the  farm. 
The  persons,  whose  names  are  signed  as  appraisers  in  this  levy, 
are  ^^  Joseph  Clark,  Seth  Miller  junior,  and  Ephraim  Gant' 
monsJ*'^  The  return  of  the  officer  says,  that  the  estate  was  ap- 
praised by  ^^  Joseph  Le  Baron^  chosen  by  the  debtor,  Joseph 
Clark,  chosen  by  the  creditor,  and  Seth  Miller  junior,  by  my- 
self," not  mentioning  Gammons. 

Joseph  Le  Baron  afterwards  entered  on  the  farm,  and  on 
August  20th,  1822,  conveyed  his  interest  in  it  to  Thomas 
Weston  and  Abner  Weston.  On  December  7th,  1822,  Japhet 
entered  on  the  farm,  and  he  and  the  Westons,  by  deed  of  that 
date,  made  and  confirmed  a  line  of  division  between  their  re- 
spective halves,  including  the  demanded  premises  in  Japhet's 
half. 

Afterwards,  on  the  same  day,  Nye,  the  demandant,  and 
Nathan  Willis,  having  an  execution  on  a  judgment  against 
Japhet  and  another  person,  had  it  levied  on  the  demanded 
premises. 
Jet  SScL  .4.  Holmes^  for  the  demandant,  contended  that  the  levy  un- 
der which  the  tenant  claimed  was  insufficient.  The  land  levied 
on  was  not  sufficiently  described,  the  statute  of  1783,  c.  57, 
§  2,  requiring  it  to  be  set  out  ^'  by  metes  and  bounds."  Tate 
r.  Anderson^  9  Mass.  R.  92  ;  Bott  v.  BumeU,  11  Mass.  R, 
163,  [(Rand's  ed.)  165,  note  a.] 

One  of  the  persons  ^ho  acted  as  appraiser,  appears  from  the 
officer's  return  not  to  have  been  chosen. 

The  levy  was  on  an  undivided  half;  the  will  gave  the  differ* 

35 
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ent  parts  of  the  farm  to  the  two  sons  in  severalty,  not  as  tenants        Nye 
in  common.  Drake. 

Wood^  for  the  tenant,  contended  that  the  devise  created  a  ' 

tenancy  in  common  in  the  farm,  as  no  dividing  lines  were  men- 
tioned in  it. 

Per  Curiam.     Undoubtedly  tlie  return  is  bad,  as  it  does  not     Oct  94tJL 
appear  that  Gammons  was  chosen  an  appraiser  by  any  party. 
The  officer  probably  made  a  mistake,  which  perhaps  might  be 
corrected. 

But  upon  another  ground  the  return  is  insufficient.  If  the  37 
words  of  the  will  are  rightly  quoted  in  the  facts  agreed,  we 
think  one  half  of  the  farm  was  devised  in  severalty  to  one 
brother,  and  the  other  half  in  like  manner  to  the  other.  There 
are  no  words  signifying  a  tenancy  in  common  ;  such  as  in  quan 
tiiy  and  qtuility  —  share  and  share  alike —  equally  to  be  divid- 
edy  &c.  but  the  northwardly  half  is  given  to  the  one,  and  the 
southwardly  half  lo  the  other.  Nothing  remained  but  to  ascertain 
the  dividing  line  geographically  by  a  survey  and  measurement. 
The  one  had  no  interest  in  the  northerly  and  the  other  none  in 
rbe  southerly  part ;  so  that  they  were  not  seised  under  the  will 
per  mie  ei  per  tout^  as  tenants  in  common.  It  follows  that  the 
levy  under  which-the  tenant  to  the  writ  claims,  is  void,  the  levy 
being  as  upon  a  tenancy  in  common,  and  the  demandant  must 
have  judgment.^ 

*  See  Reviaed  Stat,  e,  73,  §  5. 
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Zadock  Wright  et  ux.  Executrix,  &c.  versus 
Warren  Dunham. 

If  a  claim  against  an  evtate  represented  insolvent  is  filed  before  comniissiooen  of  l» 
■olvency  and  they  allow  part  of  it  and  reject  the  residue,  and  the  ereditor  does 
not,  porsoant  to  the  statute,  give  notice  of  bis  dissatisiactbn  with  their  report,  and 
'kfterward  the  r  fco^iir  brinp  an  action  against  the  credr«or  upon  a  demand  in  fii- 
Tor  of  tile  estate,  and  which  was  not  laid  before  the  commissioners,  the  creditor  is 
not  precluded  from  filing  in  setoff  that  part  of  his  claim  which  was  rejected  by  the 
commissioners. 

Assumpsit  upon  a  promissory  note  made  by  the  defendant 
to  Ichabod  Dunham,  the  testator.  Trial  in  the  Court  of  Com- 
mon Pleas,  before  lVill%ai\n$  J.,  upon  the  general  issue. 

The  defendant  filed  in  set-off  an  account  for  $  14*50,  and 
offered  evidence  to  prove  the  same.  The  plaintiff  objected  to 
the  allowance  of  this  account ;  and  upon  this  point  it  was  ad- 
mitted by  the  parties,  that  after  the  death  of  the  testator  his  es- 
tate was  represented  by  the  executrix  to  be  insolvent  ;  that  the 
defendant  laid  before  the  commissioners  of  insolvency  the  claim 
now  in  question,  together  with  a  further  claim  of  $4*34  ;  that 
the  executrix  did  not  produce  to  the  commissioners  the  note 
S8  now  in  suit,  and  the  commissioners  allowed  to  the  defendant  his 
claim  of  $  4*34,  and  disallowed  his  other  claim.  The  defend* 
ant  gave  no  notice  of  his  intention  to  prosecute  his  claim  at 
common  law,  or  of  his  dissatisfaction  with  the  determination  of 
the  commissioners.  Afterward  the  executrix  demanded  pay 
ment  of  the  note  now  in  suit.  The  defendant,  thereupon,  paid 
the  sum  of  $  13*95,  and  the  executrix  indorsed  this  sura  and 
the  sum  of  $4*34  upon  the  note,  leaving  a  balance  due  thereon 
of  $  14*50.  The  defendant  *lien  claimed  of  the  executrix  the 
allowance  of  his  account  for  $  14*50,  now  filed  in  set-off,  in 
ordei  to  balance  the  note  in  full,  but  ihe  executrix  refused  to 
allow  it,  and  this  action  was  prosecuted  to  recover  the  balance 
of  the  note. 

The  counsel  for  the  plaintiffs  contended,  that  these  facts  and 
proceedings  were  a  bar  to  the  defendant's  claim,  but  the  judge, 
being  of  a  different  opinion,  overruled  the  objection  to  the  ad- 
mission of  the  account,  and  permitted  the  same,  together  with 
the  defendant's  evidence  in  support  of  it,  to  go  to  the  jury 
as 
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who  thereupon  returned  a  verdict  for  the  defendant.     To  this 
opinion  and  direction  the  plaintiff  filed  exceptions. 

Eddyj  in  supp^^n  of  the  exceptions,  said  the  defendant  wa& 
not  obliged  to  lay  his  claim  before  the  commissioners,  but  hav« 
ing  done  so  and  part  of  it  having  been  allowed  and  the  residue 
disallowed,  he  bad  no  right  to  contest  the  matter  again  ;  it  was 
res  judicata ;  and  this  distinguished  the  case  from  McDonald 
V.  Webster^  2  Mass.  R.  498.  He  cited  Bordman  v.  Smithy 
4  Pick.  216  ;  2  Dane's  Abr.  70. 

Loudy  contra,  relied  on  the  case  of  McDonald  v.  Webster, 
The  Court  held,  that  the  decision  of  the  commissioners  was 
not  conclusive  as  to  the  defendant's  right  to  file  bis  claim  iu 
set-off,  and  the  judgment  of  the  Court  of  Common  Pleas  was 
afiirmed.^ 


38 
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Nathaniel  Phillips  versus  Nathaniel  Ford. 


M 


When  a  prominorjr  note  was  ligned  by  the  defendant  and  one  A.,  and  A.  gave  in  re- 
newal of  it  a  note  in  which  the  name  of  the  defendant  was  forged,  and  a  rait  fraf 
faroqglil  npoo  the  forged  nole,  and  the  plaintiflT  gave  in  evidence  declaratbm  and 
wfaniinons  of  the  defendant  tending  to  thow  an  adoption  of  this  note  and  to  take  it 
ooc  of  the  statnte  of  limitations,  in  one  of  which  declarations  he  spoke  of  the  suit's 
having  been  commenced,  it  vras  held,  that  the  service  of  the  writ  did  not  raise  a 
firasinnpcion  that  ths  declarations  related  to  the  new  note  rather  than  the  old  one» 
witbont  evidence  that  the  defendant  had  knowledge  of  the  new  one  or  of  the  con* 
teats  of  the  writ;  and  that  the  burden  was  on  the  plaintiflT  to  prove  such  knowledge; 
nnd  that  it  was  proper  for  the  jury  to  determine  upon  the  whole  evidence,  to  which 
flf  the  notes  the  declarations  and  admissions  related. 


Assumpsit  on  a  promissory  note  purporting  to  be  made 
jointly  and  severally  by  the  defendant  and  one  Angier.  PleaS) 
the  general  issue,  and  the  statute  of  limitations. 

At  the  trial,  before  Morton  J.,  it  appeared  that  the  note  was 
given  for  the  debt  of  Angier,  in  renewal  of  another  note  which 
was  signed  by  Angier  and  Ford,  together  with  one  Hall  The 
defendant  alleged  that  the  note  in  suit  was  forged  by  Angier ; 
on  which  point  evidence  on  both  sides  was  given  to  the  jury. 
The  plaintiff*  contended  that  if  the  defendant  haa  not  signed  the 
note,  he  bad  recognised  and  adopted  it ;  and  the  plaintiff  gave 

>  SeelUrisedStat.  <;.96,§12, 13. 
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PhilUps      in  evidence  declarations  and  admissions  of  the  defendant,  lu 
Ford.        ^^^  ^^  which  he  spoke  of  this  suit's  having  been  commenced. 

*^—^^  The  defendant  contended  that  the  admissions  applied  to  the 
former  note,  and  that  he  had  no  knowledge  of  the  note  in  suit : 
and  the  plaintiff  contended,  that  as  it  appeared  that  the  defeno- 
ant  knew  of  the  suit,  the  legal  presumption  was,  that  he  knew 
of  the  existence  of  the  note  declared  on.  But  the  jur)'  were 
instructed,  that  the  remarks  of  the  defendant  relative  to  this 
suit  might  refer  to  the  former  note  as  well  as  the  latter,  and 
that  the  service  of  the  writ  upon  the  defendant  did  not  raise  a 
legal  presumption  that  his  remarks  related  to  the  latter  note 
rather  than  the  former,  unless  there  was  evidence  that  he  knew 
of  the  existence  of  the  latter  note  or  of  the  contents  of  the  writ ; 
but  that  it  was  proper  for  the  jury,  upon  tlie  whole  evidence, 
to  determine  whether  the  conversations#of  the  defendant  refer- 
red  to  the  latter  or  the  former  note.  The  jury  returned  a  ver- 
dict for  the  defendant ;  but  if  the  above  instructions  wera 
wrong,  a  new  trial  was  to  be  granted. 
40  W.  Baylies  and  K.  fVhitmanj  for  the  plaintiff. 

Oct  23cL         Eddy  and  Bealy  contra^  cited  1  Stark.  Ev.  73. 

OtL2UfL  Per  Curiam.  The  instruction  was  correct,  that  the  jury 
were  at  liberty  to  apply  the  declarations  or  admissions  to  the 
old  rather  than  the  new  note. 

The  instruction  in  regard  to  the  burden  of  proof,  was  like- 
wise correct.  The  summons  left  with  the  defendant  does  not 
contain  a  notice  of  the  particular  cause  of  action,  and  there 
was  no  evidence  of  his  having  seen  a  copy  of  the  writ.  The 
note  in  suit  was  proved  to  have  been  forged,  and  the  burden 
was  on  the  plaintiff  to  show  that  the  defendant  had  become  lia- 
ble by  adopting  it. 

Judgment  according  to  verdiii. 
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Carver  Washburn,  Petitioner,  &c 


WImto  a.  oooi|HM  one  Uf  and  B.  che  other  hdf  o£  a  dweUioghoaie,  a  notiioatios 
kit  aft  B.*a  part  of  the  booK,  for  A.  to  afipear  at  a  militia  nnwter,  is  not  a  l^gal 

Petitioh  for  a  eertiarari  to  a  justice  of  peace,  by  wbom  Od  9414 
ibe  petitioner  had  been  fined  for  neglecting  to  appear  at  a  mi- 
litia muster.  At  the  trial  before  the  justice  it  appeared,  that 
the  petitioner  lived  in  one  half  of  a  dwellinghouse,  the  other  half 
being  occupied  by  another  person,  who  was  a  witness  ;  that  the 
notification  to  the  petitioner  was  banded  to  the  witness  when 
standing  at  the  door  of  his  own  part  of  the  house,  with  a  re« 
quest  that  he  would  deliver  it  to  the  petitioner,  but  whether  tbe 
witness  had  ever  delivered  it  or  not,  he  could  not  recollect. 

The  Court  said,  that  leaving  a  notice  at  another  man's  house 
was  not  a  sufficient  warning  to  the  petitioner,*  and  a  writ  of  cer» 
Horari  was  granted  ;  and  at  a  subsequent  term  the  proceedinfgs 
were  quashed. 

Eddt/j  for  the  petitioner. 

fF»  Btmlies^  for  the  respondent. 


Jabez  Field,  Petitioner,  &c.  ^* 

TW  «aptiiin  of  a  eompany  in  Ae  niHitia  hat  anCiMMitj  to  aeoqit  Ae  raaigaation  of  the 
de'li  of  the  oompaaj. 

4a  order  to  a  warning  ofieer  to  warn  a  nMeting  of  the  company,  aigned  **  by  ordar 
of  Mid  eommandiog  officer,  A.  B.  derk,'*  initead  of  being  signed  by  tbe  eommami* 
iag  oficer  himaelf.  ie  in  doe  fonn. 
Opoo  a  complaint  agninat  a  loldier  for  neglecting  to  appear  with  bis  company  <*  at 
F  3.*s  store,*'  it  apfieared,  HiM  tbe  captain  ordered  that  the  rvnpany  shoold  be 
•  **ned  to  appear  at  that  store,  bot  that  the  soldier  was  warned  to  appear  "  at  the 
nsaal  pfaue  of  parade  of  the  company;**  and  Inrther,  that  tbe  store  was  tbe  «aal 
plncf,  and  known  jy  tbe  soldier  to  be  so,  he  having  perlbnaed  militia  duty  there 
belbrs.    HM,  that  the  eridenoe  sosuined  the  eompbiint. 

This  was  a  petition  for  a  writ  of  ctrtiarari  to  a  justice  of     Oct  94M 
tbe  peace,  by  wbom  Field  had  been  fined  for  neglecting  to  ap- 

1  See  ReTiaed  Stat  e.  12,  {  89. 
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Field,       pear  at  a  meeting  of  a  militia  company  on  the  first  Tuesday  of 
Peti^oner,    jyfay,  1829. 

It  was  aU^ed  for  error,  that  neither  at  the  time  of  the  sup- 
posed delioquencj,  nor  at  the  time  of  making  the  complaint 
to  the  justice,  was  Matthew  Kingman,  the  complainant,  the 
clerk  of  the  company.  One  Packard  testified,  that  in  May 
1828,  he,  Packard,  was  the  clerk  of  the  company  ;  and  that  jii 
the  autumn  of  that  year  he  resigned  bis  office  and  surrendered 
bis  sergeant's  warrant  to  the  captain,  who  accepted  the  same, 
and  that  he  then  went  into  the  ranks.  Kingman  was  appointed 
clerk  in  April  1829.  The  objection  was,  that  Packard  could 
not  make  his  resignation  to  the  captain  and  go  into  the  ranks, 
and  consequently  he  continued  still  to  be  the  clerk.  But,  per 
CuriaMy  the  captain  had  a  right  to  appoint  the  clerk,  and  of 
course  a  right  to  accept  his  resignation.^ 

Another  alleged  error  was,  that  the  order  to  the  warning  of- 
ficer to  warn  the  company  was  signed,  ^^  By  order  of  said 
commanding  officer,  Matthew  Kingman,  Clerk ; "  instead  of 
being  signed  by  the  captain  himself.  But,  per  Curiamy  the 
form  pursged  was  correct.' 

The  order  was,  that  the  company  should  be  warned  to  ap- 
pear ^'  at  Col.  Edward  Southworth's  store  in  North  Bridgewa- 
ter,"  and  the  complaint  against  the  petitioner  was  for  neglecting 
to  appear  at  that  place ;  but  he  was  warned  to  appear  ^^  at  the 
19  usual  place  of  parade  of  said  company  in  North  Bridgewater." 
It  was  objected  that  be  was  not  warned  to  appear  at  the  place 
mentioned  in  the  complaint.  Evidence  was  produced  before 
the  justice,  that  Southworth's  store  was,  and  for  years  had 
been,  the  usual  place  of  parade  of  the  company,  and  that  the 
petitioner  had  been  enrolled  in  the  company  in  1828,  and  had 
performed  military  duty  therein.  Per  Curiam.  This  waff 
sufficient  to  sustain  the  complaint,  so  far  as  regards  this  obje^ 
tion. 

A  writ  of  certiorariy  therefore,  was  not  granted. 

Eddy^  for  the  petitioner. 

W.  Baylies^  for  the  respondent. 

^  See  Revised  Stat  e.  1%  $  74.  •  See  Reviied  Stat  c.  12,  f  88. 
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Thomas  S.  Hathaway,  Administrator,  versus  John 
S.  Haskelu 


laiheeaMof  aJomtaiMlieveralBolenndabj  c«po  promiion,  a  pwrtial  pttjnieati 
wiUiio  six  ytmrn  by  tba  admiiiistrator  of  one  of  tbam,  will  Dot  uko  the  note  o*il  €f 
the  Habite  of  limitationa  at  against  the  lorviviDg  promiior. 

Assumpsit  upon  a  joint  and  seTeral  promissory  note  made 
by  the  defendant  and  one  Charles  Stetson,  now  deceased,  dated 
February  iltb,  181 S,  payable  to  H.  Hathaway,  the  plaintiff's 
intestate.  The  defendant  pleaded  that  he  did  not  promise  the 
intestate  withb  six  years  before  the  commencement  of  the  ac- 
tion.    The  plaintiff  replied  a  new  promise  within  six  years. 

Commissioners  were  duly  appointed  upon  the  estate  of  Stet* 
son,  who  died  insolvent,  and  the  note  was  presented  to  the 
commissioners,  and  the  sum  due  thereon  was  allowed  by  them. 
The  administrator  of  Stetson  paid  two  dividends  upon  the  note, 
the  first  in  1819,  and  the  second  in  1827. 

fFilde  J.  was  of  opinion,  that  this  evidence  was  sufficient  to 
sustain  the  issue  on  the  part  of  the  plaintiff,  and  the  defendant 
consented  to  be  defaulted  ;  but  if  the  whole  Court  should  be  of 
opinion  that  it  was  not  sufficient,  the  plaintiff  was  to  become 
nonsuit. 

W  Baylie$j  for  the  defendant,  cited  Brandram  v.  Wkartanj     OeL  fHOJk 
I  Bam.  &  Aid.  463 ;  2  Stark.  Ev.  897  ;  Haekley  v.  Putricky 
3  Johns.  R.  536  ;   fFalden  v.  Sherburne,  15  Johns.  R.  424  ; 
3  Kent's  Com.  26  ;  Jltkins  v.  Tredgold,  2  Bam.  &  Cress.  23 ; 
Beil  V.  JITorruon,  1    Peters,  351  ;  Thompson  v.   PtUr^  12         43 
Wheat.  565  ;  PiUam  v.  FoeUr,  2  Dowl.  &  Ry).  363. 

L.  Williams  and  Warren,  for  the  plaintiff,  cited  Whiteomb 
r.  WhiHng,  2  Doug.  652;  Hunt  v.  Bridgham,  2  Pick.  581, 
[2d  ed.  583,  note  1  ;]  White  v.  Hale,  3  Pick.  291,  [2d  Pd. 
293,  note  1  ;]  Wood  v.  Braddick,  1  Taunt.  104  ;  Jackson  v. 
Fairbank,  2  H.  Bl.  340 ;  Perry  v.  Jackson,  4  T.  R.  516 ; 
Perham  v.  Raynal,  2  Bingh.  304  ;  Shelton  v.  Cocke,  b  Munf. 
191 ,  Smith  V.  Ludlow,  6  Johns.  R.  267;  Thornton  v.  /^ 
Ungworth,  2  Barn.  &  Cress.  824. 

Parker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
We  think  the  evidence  offered  by  the  plaintiff  in  this  case,  to 
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Hathaway    prove  a  promise  or  acknowledgmeDt  in  avoidance  cf  the  statute 
Haskell.     ^^  limitations »  was  insufficient  for  that  purpose.     Nothing  is 

^  proved  against  the  defendant  himself,  and  the  cases  of  promises 

or  acknowledgments  by  a  joint  promisor,  are  of  a  different 
character.  They  seem  to  be  founded  on  the  analogy  to  co* 
partnerships,  in  which  the  acts  and  declarations  of  one  are 
binding  on  the  whole  ;  but  in  such  cases,  by  all  the  late  decis- 
ions, such  acts  and  declarations,  after  a  dissolution  of  the  co- 
partnership, cease  to  have  that  effect.  Here  the  joint  interest 
is  dissolved  by  the  death  of  the  principal  in  the  note,  and  it 
would  be  stepping  beyond  the  line  of  precedents  to  admit  the 
declarations  of  his  administrator  to  bind  the  living  partner. 
Besides,  here  is  no  declaration,  but  the  mere  fact  of  payment 
of  a  dividend  upon  an  insolvent  estate,  from  which  no  promise 
or  acknowledgment  can  be  inferred  against  the  defendant,  who 
does  not  appear  to  have  taken  any  part  in  the  transaction. 

Where  a  living  partner  acknowledges  a  debt  or  promises  to 
pay  it,  it  is  supposed  to  be  because  he  knows  that  it  is  due  and 
ought  to  be  paid,  and  he  is  accountable  to  his  partner  if  by  his 
means  the  debt  should  be  twice  paid.  But  an  administrator 
may  not  know,  or  if  he  does,  is  not  authorized,  by  virtue  of 
his  representation  of  the  deceased,  to  revive  a  debt  against  the 
survivor  by  any  act  of  his.  The*  cases  cited  by  the  defendant's 
counsel  clearly  maintain  this  doctrine,  and  it  is  reasonable  ;  for 
otherwise  the  legal  rights  of  a  party  wouid  be  injuriously  affect- 
ed by  the  acts  and  doings  of  one  with  whom  he  has  no  connez** 
ion  by  contract  or  by  legal  relation.' 

Plaintiff  nontuU. 

1  See  ReTiwd  But  e.  120,  §  18;  Chitty  on  Contr.  (4th  Am.  ed.)  650,  note 
8;  QrunUttfY.  quiney,  3  Fairfield,  11;  Piks  ▼.  Warrm^,  15  Mtine  R.  rS 
Bhepley,)  390. 
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The  Inhabitants  of  Ratnham  versus  Gamaliel 

RotrNSEVILLE. 

A  «atate  five  a  penally  to  be  reeovered  by  e  fM  torn  eetion,  one  half  to  the  on  of 
the  proMCBlor»  and  the  other  half  to  the  on  of  the  town.  A  penon  having  brought 
■Bch  an  action,  aftemirarda  compromind  it  by  receiving  a  ram  of  money  of  the  de* 
leodant  and  having  the  action  entered  tuUher  party  on  the  ducket.  HM^  that  the 
ttmB  eonid  not  maintain  aarompeit  againat  tly  phintiflT  in  the  fw  tarn  wit  to  r»> 
eover  a  part  of  the  money  received  by  him. 

The  lettJenient  of  the  ^'  lain  action  being  made  withoet  the  leave  of  the  ooort,  is  no 
bar  to  another  action  for  the  eame  penalty. 

Assumpsit  for  $25  money  had  and  received. 

At  the  trial  of  the  case,  before  Cummim  J.,  in  the  Court 
of  Common  Pleas,  the  plaintiffs  proved  that  an  action  was 
brought  in  the  defendant's  name  against  Benjamin  Dean,  James 
Dean,  and  Jacob  A.  Thomas,  to  recover  a  penalty  of  $dO, 
for  a  violation  of  the  4th  section  of  the  St.  1819,  c.  133, 
regulating  fishing  in  Taunton  Great  River  ;  which  action  was 
sued  as  well  for  the  inhabitants  of  Raynham  as  for  the  present 
defendant.  That  action  was  disposed  of  by  an  entry  of  ^^  neither 
party  "  on  the  docket. 

The  plaintiffs  also  offered  in  evidence  a  receipt  signed  by 
the  defendant,  to  show  that  while  the  action  was  pending  in 
Court,  it  was  settled  by  the  parties,  and  that  the  defendant  re- 
ceived the  penalty. 

The  defendant  objected  that  the  plaintiffs  were  not  entitled 
to  recover  on  this  evidence,  as  no  judgment  was  recovered  in 
the  qm  tarn  action  ;  but  the  judge  overruled  the  objection,  and 
instructed  the  jury  that  the  plaintiffs  were  entitled  to  recover. 

The  defendant  offered  to  prove  that  the  qui  tarn  action, 
which  was  brought  in  his  name,  was  brought  for  the  sole  ben- 
efit of  Seth  Eaton  and  Silvanus  Hinckley,  and  that  it  was  pros- 
ecuted  and  settled  by  them,  and  that  they  received  the  money 
from  J.  Dean  and  others,  and  that  the  settlement  which  was 
made,  also  compromised  another  action  to  which  Eaton  and 
Hinckley  were  parties  ;  and  that  the  receipt  given  by  the  pres- 
ent  defendant  was  merely  to  satisfy  the  receiptor  of  property 
attached  in  the  qtd  tarn  action  that  it  had  been  settled.  But 
difs  evidence  was  rejected  by  the  jtidge. 
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Raynham         The  jury  having  found  a  verdict  for  the  plaintifTs,  the  da* 

Rounseville.  f^i^^^Q^  ^^^  &  ^iH  ^^  exceptions. 

The  fourth  section  of  the  statute  in  question  provides,  that 
ihe  penalty  is  ^^  to  be  recovered  by  indictment  or  information,*' 
«'or  by  action  of  debt,  one  half  thereof,"  after  deducting  ex- 
penses, to  the  use  of  the  prosecutor,  ^'  and  the  other  half  to  the 
jse  of  the  town." 
Od.  3M.  H.  Cushman  and  Stevens^  for  the  defendant,  contended  that 
the  plaintiffs  could  not  maintain  this  action,  as  no  judgment  was 
recovered  in  the  qui  tarn  action.  Haskins  v.  JNTetrcomfr,  2 
Johns.  R.  405;  Weston  v.  fVithers,  2  T.  R.  611,  note; 
1  Bac.  Abr.  Action  Qui  Tam^  G ;  Davis's  Justice,  334  - 
Bnnley  v.  Whiting,  6  Pick.  348. 

W.  Baylies,  for  the  plaintiffs,  cited  Casteell  v.  Mien,  10 
Johns.  R.  118. 
AprU  term  Parker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
.  D^^  The  right  of  the  town  to  one  half  of  the  penalty  is  given  only 
where  the  same  shall  be  recovered  on  indictment,  or  in  an  ac- 
tion, as  provided  by  St.  1819,  c.  133,  §  4.  If  there  be  no 
judgment  of  court,  there  is  no  right  in  the  town.  In  the  case 
before  us  there  was  no  judgment,  but  the  action  was  entered 
neither  party  without  any  leave  of  court  therefor.  Even  if  the 
whole  penalty  were  paid,  it  would  be  no  bar  to  another  prose- 
cution for  the  same  offfence,  by  any  other  informer,  for  the  use 
of  the  town  and  himself.  Actions  of  qui  tarn  cannot  be  com- 
promised without  leave  of  court,  upon  suggestion  of  matter 
which  entitles  the  defendant  to  indulgence.  If  they  are  other 
wise  compromised,  the  defendant  is  left  still  liable  to  the  pen- 
alty ;  as  appears  by  the  authorities  cited.^ 

A  new  trial  is  therefore  granted  at  the  bar  of  this  Court. 

1  See  Burlnf  ▼.  Burley,  6  N.  Hamp.  R.  200,  and  casei  cited;  Mintsn  t 
Wooduxnih,  11  Johns.  R  474  ;  Haskins  ▼.  Ifewcomb,  2  Johni.  R.  405 
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The  Inhabitants  of  Freetown,  Petitioners,  &c.  venm 
The  County  Commissioners  of  Bristol. 

Wbere  a  road  propoaed  to  ba  anda  balwean  two  towm  in  the  eonnty  of  B.  wooM 
paa  throogh  thit  county  of  P.,  it  was  held  not  to  be  improper  for  the  eommiisionerf 
of  highways  of  B.,  before  locating  the  road,  to  take  a  lx>nd  from  individuals,  that 
so  mudi  of  the  road  as  was  situated  in  the  county  of  P.,  should  be  bid  out  by  the 
eooBiaissiooers  of  highways  of  the  county  of  P.,  and  that  if  it  was  not  laid  out,  it 
shoold  be  built,  kept  open  and  kept  in  repair. 

Where  die  eommissioners  of  B.  located  such  a  road  by  courses  and  distances  fron 
the  town  of  T.  **  to  a  notched  oak  tree  sUndiog  in  tlie  line  of  B.  and  P.  counties, 
thenoe  passing  in  the  county  of  P.  four  and  a  half  miles  to  a  sycamore  tree  in  the 
line  of  B.  and  P.  counties,"  and  thence  fay  courses  and  distances  to  the  town  of  N., 
it  was  Md,  that  the  location  was  sufficient,  akhoogh  the  trees  mentioned  vrere  not 
paUie  pihoea;  for  when  the  road  shoold  be  made  throogh  the  county  of  P.,  it  wouM 
nn  from  town  to  town. 

Where  a  road  demanded  fay  public  cooTenienoe  and  necessity  has  been  hid  out  and 
made,  the  court  will  not,  upon  the  application  of  a  town  through  which  it  passes 
but  which  does  not  own  the  soil,  grant  a  eertiorari  on  the  ground  that  die  pro* 
ceediofi  of  the  commissionert  of  highways  were  not  returned  to  the  regnfaur  meet* 
ing  of  the  coun^  commissioners  next  after  the  performance  of  the  serf  ices ; 
though  if  the  writ  were  issued,  such  irregularity  would  be  sufficient  to  quash  the 
proceedings* 

A  Doliee  by  the  commissioners  of  highways,  to  all  persons  interested,  of  the  time  and 
piece  appointed  for  Tiewiog  a  road  prayed  for,  published  in  a  newspaper  printed 
within  the  eoonty,  is  a  legal  notice. 

This  was  a  petition  presented  at  October  term  1828,  for  a 
writ  of  eertiorarij  in  which  the  petitioners  represent,  that  at  the 
term  of  the  county  commissioners  of  Bristol  held  on  the  fourth 
Tuesday  of  September  1828,  the  commissioners  of  highways 
of  the  same  county  made  returns  of  their  laying  out  a  new 
highway  in  the  counties  of  Bristol  and  Plymouth  od  the  peti- 
tion of  William  Hathaway  and  others  for  the  location  of  a 
certain  road  from  Taunton  to  New  Bedford,  beginning  fcc. 
(giving  some  of  the  courses  and  distances,)  to  a  stake  and  stones 
opposite  the  dwellinghouse  of  Asa  Downs,  thence  (in  different 
courses  757  rods)  ^^to  a  notched  oak  tree  standing  in  the  line 
of  Bristol  and  Plymouth  counties,  thence  passing  in  the  coun- 
ty of  Plymouth  four  and  a  half  miles  and  forty  one  rods  to  a 
sycamore  tree  in  the  line  of  Bristol  and  Plymouth  counties,'' 
tbeoee,  Ac.  Cgiv^ing  the  courses  and  distances,)  a  part  of  which 
road,  to  wit,  from  the  stake  and  stones  opposite  the  dwelling* 
house  of  Asa  Downs  to  a  notched  oak  tree  in  the  line  of  Bris-  47 
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to]  and  Plymouth  counties,  is  located  in  the  town  of  Freetown  ; 
by  which  proceedings  of  the  commissioners  of  highways  the 
inhabitants  of  Freetown  are  aggrieved  ;  and  the  petitioners  pray 
that  the  proceedings  may  be  quashed  :  — 

1.  Because  these  commissioners  of  highways  had  no  author- 
ity to  locate  a  highway  as  above  mentioned,  through  the  county 
of  Plymouth  or  the  counties  of  Bristol  and  Plymouth. 

2.  Because  the  proceedings  were  had  by  the  commission- 
ers without  their  having  6rst  given  reasonable  notice  to  the 
persons  and  corporations  interested  in  the  prayer  of  Hathaway's 
petition. 

3.  Because  the  inhabitants  of  Freetown,  as  a  corporation, 
never  had  any  notice  whatever  of  the  pendency  of  that  petition, 
or  of  the  time  and  place  when  the  commissioners  viewed  the 
road,  and  had  no  opportunity  of  being  heard  in  respect  to  the 
prayer  of  that  petition. 

4.  Because  it  does  not  appear  by  the  records  of  the  pro- 
ceedings, that  notice  was  given  to  the  persons  and  corporations 
interested. 

5.  Because  so  much  of  the  highway  as  is  located  in  the 
county  of  Bristol,  was  not  of  common  convenience  and  neces- 
sity, and  the  commissioners  were  induced  to  adjudge  the  whole 
of  the  highway  to  be  so,  and  to  lay  out  the  same,  by  offers  of 
indemnity  improperly  made  by  individuals  and  accepted  by  the 
commissioners,  whereby  certain  persons,  in  consideration  of 
the  highway's  being  located,  undertook  that  so  much  of  the 
same  as  was  situated  in  Plymouth  county  should  be  laid  out  by 
the  commissioners  of  highways  of  Plymouth  county,  and  that 
if  it  was  not  laid  out,  it  should  be  built,  kept  open  and  kept  in 
repair. 

6.  Because  it  does  not  appear  by  the  records  of  the  pro- 
ceedings, that  any  view  was  had  of  the  highway,  before  it  was 
adjudged  to  be  of  common  convenience  and  necessity  and  lo- 
cated. 

7.  Because  the  proceedings  of  the  commissioners  were  not 
returned  to  the  next  Court  of  Sessions  held  after  the  services 
were  performed,  or  to  the  6rst  meeting  of  the  county  commis" 
sioners  held  in  the  county  of  Bristol. 
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E.  P.  Haihatoayy  for  the  petitioners.     The  commissioners     Freetown 
of  Bristol  had  no  authority  to  locate  a  highway  in  the  county       Bristol 
of  Plymouth.     And  if  'the  location  is  supposed  to  stop  at  the       County 
dividing  line  of  the  two  counties,  then  the  road  is  not  from  one      sionen. 
public  plac?  to  another  public  place,  and  so  the  proceedings     OcLl^aT 
are  irregular. 

The  three  objections  in  regard  to  notice  may  be  considered 
as  one.  To  show  the  necessity  of  notice,  he  cited  Common" 
weaUh  v.  Meicalf,  2  Mass.  R.  118  ;  St.  1786,  c.  67,  §  4  ; 
Pope  ▼.  Lancaster^  1  Mass.  R.  86  ;  Commonwealth  v.  Chast^ 
2  Mass.  R.  170  ;  Commonweatth  v.  Camhridgt^  4  Mass.  R. 
627  ;  Commowwealtk  v.  EgrtmorU^  6  Mass.  R.  491. 

The  bond  taken  by  the  commissioners  vitiates  their  proceed- 
ings.    Commonvtaltk  v.  Samn^  2  Pick.  547. 

The  route  must  be  viewed  before  it  is  adjudged  to  be  of 
common  convenience  and  necessity.     St.  1825,  c.  171,  §  3. 

The  return  of  the  commissioners  of  highways  should  have 
been  made  to  the  county  commissioners  at  their  March  term 
1828,  whereas  it  was  not  made  till  the  September  term.  SI* 
1825,  c.  171,  §  3,  compared  with  St.  1827,  c.  77,  §  5  ;  Com* 
monweaUh  v.  Oreat  Barringtofiy  6  Mass.  R.  492  ;  Durell  v. 
MtrrUl^  1  Mass.  R.  4 1 1  ;  Commonwealth  v.  Sessions  of  Mr- 
folky  5  Mass.  R.  435. 

L.  JVilliams  and  RusHlly  eonirdy  said  the  Bristol  commis* 
sioners  had  not  located  the  road  in  Plymouth  county,  but  that 
they  passed  over  that  county  without  stating  any  courses  and 
distances  therein.  But  if  they  had  located  the  road  in  Ply- 
mouth  county,  it  would  not  vitiate  the  whole  of  their  proceed- 
ings.  CommantseaUh  y.  Blue  Hill  Turnpike,  5  Mass.  R. 
420. 

Sufficient  notice  was  given  to  parties  interested,  and  we  now 
ofier  evidence  to  prove  it*  This  is  an  application  to  the  dis- 
cretion of  the  Court,  and  the  Court  will  inquire  into  the  circum- 
stances of  the  case,  and  if  injustice  has  not  been  done,  a  cer- 
dorari  will  be  refused.  Lees  v.  ChiUsj  17  Mass.  R.  352  ; 
Et  parte  fVestony  11  Mass.  R.  417  ;  £flp  parte  Miller ,  4  Mass. 
R.  565. 

It  is  a  matter  of  discretion  with  the  commissioners  whether 

TOL.    IX.  5  • 
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they  will  view  the  route  of  a  highway,  but  in  this  case  they  did 
in  fact  view  the  route.     St,  1825,  c.  l?l,  §  3. 

Making  a  return  is  a  ministerial  act,  and  the  neglect  of  such 
a  duty  is  not  a  ground  for  awarding  a  certiorari.  Baxter  v. 
Taber^  4  Mass.  R.  367  ;  Briggs  v.  Wardwellj  10  Mass.  R. 
367. 

Hathawayy  in  reply,  said  that  where  the  commissioners  re 
fuse  a  petition  for  a  road,  tney  may  dispense  with  a  view  ;  but 
that  they  could  not  locate  a  road  without  having  first  viewed  it. 

A  return  at  the  ^^  next  court"  is  important,  in  order  that  in- 
dividuals aggrieved  may  know  when  to  apply  for  a  jury 

After  the  argument,  witnesses  were  examined. 

Noah  Claflin,  one  of  the  commissioners  of  highways,  stated 
that  the  commissioners  were  accustomed  to  publish  notice  o( 
applications  for  highways,  in  a  newspaper,  and  to  give  n(*tice  to 
the  clerks  of  the  towns  through  which  the  road  prayed  for  would 
pass  ;  that  the  commissioners  viewed  this  road  and  adjudged  it 
not  to  be  of  common  convenience  and  necessity  ;  that  after- 
wards there  was  a  rehearing,  but  that  no  view  was  had  after  the 
petition  for  the  reheanng. 

Another  witness  testified,  that  so  much  of  the  road  as  lies  in 
the  county  of  Bristol  (being  about  twelve  and  a  half  miles)  was 
finished,  with  the  exception  of  about  one  mile,  and  that  the 
part  lying  in  Plymouth  county  was  not  worked  at  all. 

From  the  testimony  of  David  Gray,  one  of  the  commission- 
ers,  it  appeared  that  Hathaway's  petition  was  presented  to  the 
commissioners  on  October  25th,  1826,  and  that  notice  of  it 
was  ordered  to  be  given  to  the  clerks  of  towns  ;  that  in  April 
1827,  the  road  was  adjudged  not  to  be  of  common  convenience 
and  necessity  ;  that  at  the  meeting  of  the  commissioners  in 
September  1827,  there  was  a  petition  by  Francis  Baylies  ard 
others  for  a  rehearing,  notice  of  which  was  ordered  to  be  print- 
ed in  a  newspaper,  the  commissioners  having  then,  as  the  wit- 
ness believed,  departed  from  their  rule,  of  givmg  notice  to  the 
town  clerks. 

Hathaway  stated  that  it  could  be  proved  that  no  notice  was 
given  to  the  town  clerk. 

Per  Curiam,  We  see  no  objection  to  the  bond  in  question. 
It  was  very  proper,  under  the  circumstances,  that  such  a  bond 
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■boald  be  taken.  It  cannot  be  supposed  to  have  infl  .enced  the 
uunds  of  the  commissioners  in  determining  whether  a  new  road 
from  Taunton  to  New  Bedford  would  be  of  common  conven- 
'eoce  and  necessity.^  The  road  would  have  been  useless,  if  it 
oad  stopped  at  the  lines  of  Plymouth  county,  and  it  was  proper 
to  take  measures  to  prevent  a  useless  expense  to  the  county  of 
Bristol  in  case  the  commissioners  of  Plymouth  county  should 
refuse  to  locate  the  part  of  the  road  falling  within  the  county. 
It  is  a  strong  case  for  the  exercise  of  the  discretion  of  the 
Court  in  support  of  the  proceedings,  unless  injustice  has  been 
done. 

We  think  the  objection,  that  the  location  goes  to  and  from 
the  trees  described,  cannot  avail.  When  the  part  of  the  poad 
iriuch  lies  in  Plymouth  county  shall  be  made,  the  road  will  lead 
from  town  to  town. 

The  objection  that  the  return  of  the  location  was  not  made 
to  the  next  Court  of  Sessions  held  after  the  service  was  per- 
formed,  would  be  fatal  in  case  the  writ  of  certiorari  had  issued. 
But  the  persons  interested  in  the  return  are  those  who  own  the 
land  over  which  the  road  runs.  No  complaint  has  been  made 
by  any  such  owner.  It  is  true  that  the  inhabitants  of  Freetown 
are  in  some  degree  interested,  as  they  may  be  burdened  with 
the  expense  of  repairs  ;  but  this  is  not  so  high  an  interest  as  to 
require  the  issuing  of  a  certiorari,  when  the  public  convenience 
demands  the  establishment  of  the  road. 

The  only  doubt  in  our  minds  is  in  respect  to  the  notice. 
The  objection  ou  th»  point  would  be  cured  by  proof  of  notice, 
or  of  an  appearance  on  behalf  of  the  town  of  Freetown.  Claf- 
lin  states,  that  it  was  customary  to  give  notice  to  town  clerks, 
but  as  the  counsel  for  Freetown  says  he  can  prove  by  the  clerk 
of  that  town  that  no  such  notice  was  given,  we  cannot  presume 
notice  from  Claflin's  testimony.  The  case  will,  therefore,  be 
concroued  nitty  in  order  that  the  parties  may  produce  evidence 
on  this  point. 

The  Court  were  accordingly  furnished,  in  the  vacation,  with 
several  affidavits. 

In  the  advertisement  published  in  November  1826,  and  sub- 
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sequently  to  the  petition  of  Baylies  in  1827,  the  propooed  road 
was  described  as  ^^a  public  highway  from  New  Bedford  to 
Taunton  by  the  way  of  Rounseville's  furnace." 

By  the  affidavit  of  Job  Morton,  the  chairman  of  the  commis- 
sioners of  highways,  it  appeared  that  at  their  first  meeting  it 
was  determined  by  them,  tliat  notice  of  the  pendency  of  a  pe* 
tition,  published  in  a  newspaper  printed  in  the  county,  was  rea- 
sonable and  sufficient  notice  within  the  meaning  of  the  statute.  * 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Parker  C.  J.  This  application  for  a  certiorari  comes  be* 
fore  us  under  circumstances  which  incline  and  authorize  us  to 
refuse  it,  if  the  parties  in  interest  have  had  a  hearbg  before 
the*  commissioners,  or  such  notice  of  the  time  and  place  of 
bearing,  that  they  might  have  presented  their  objections  sea- 
sonably. 

Towns  or  individuals  whose  interests  may  be  affected  by  the 
opening  of  a  new  road,  ought  not  to  lie  by  and  withhold  their 
objections  until  great  expense  has  been  incurred,  and  then  ap- 
ply to  this  Court  to  rip  up  the  whole  proceedings.  As  most 
of  the  objections  to  the  doings  of  the  commissioners  are  aside 
from  the  real  merits  of  the  case,  we  have  taken  much  pains  to 
ascertain  whether  due  notice  was  given  of  the  meeting  of  the 
commissioners,  to  consider  the  application  for  this  road,  so  that 
a  hearing  might  have  been  had  of  the  inhabitants  of  Freetown, 
who  now  ask  to  have  the  proceedings  quashed.  The  result  of 
our  inquiries  is,  that  there  was  without  doubt  such  notice. 

The  statute  giving  authority  to  commissioners  of  highwayb 
prescribes  no  particular  mode  of  notice.  It  merely  requires 
that  ^^  reasonable  notice  "  shall  be  given  of  the  time  and  place 
appointed  for  viewing  the  road  prayed  for,  and  after  such  view 
and  hearing  of  the  parties,  the  commissioners  shall  have  power 
to  order  and  determine  the  making  &c.  of  such  road.  SL 
1825,  c.  171.  The  mode  of  giving  notice  seems  to  have  been 
left  by  the  legislature  to  the  discretion  of  the  commissioners. 
They  adopted  the  practice  of  advertising  in  a  newspaper  print- 
ed in  the  county,  the  time  and  place  of  meeting  for  the  consid- 
eration of  the  application.  All  official  notices  had  been  usually 
published  in  the  same  way.  We  have  seen  that  the  original 
application  for  the  road,  and  the  Ume  and   place  of  hearing 
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thereon,  were  thus  advertised,  aod  that  other  parties  interested 
did  in  fact  attend  the  hearing. 

The  petition  was,  upon  the  first  hearing,  dismissed  ;  after 
whi(!h  it  was  revived  by  an  application  for  a  rehearing  by  Fran- 
cis  Baylies  and  others,  and  upon  this  application  new  notice 
was  given  of  the  time  and  place  of  hearing,  in  the  same  way. 
The  route  of  the  proposed  road  was  sufficiently  described,  by 
referring  to  Rounseville's  furnace,  to  give  notice  to  the  inhabi- 
tants of  Freetown,  of  the  course  it  would  take  through  that 
town.  In  addition  to  this,  one  of  the  commissioners,  the  chair- 
man, was  also  one  of  the  selectmen  of  that  town  ;  and  he  states 
'n  his  affidavit,  that  he  informed  another  of  the  selectmen  of 
hat  town  (there  bemg  but  three)  of  the  pendency  of  the  peti- 
tion  for  the  road,  and  that  they  determined  it  was  not  necessa- 
ry to  call  a  meeting  of  the  inhabitants  on  the  subject.  There 
having  been  legal  notice  of  the  meetings,  and  reason  to  suppose 
there  was  actual  notice  to  those  officers  of  the  town  whose  duty 
it  was  to  take  charge  of  the  matter  for  the  town,  we  do  not 
think  that  at  this  period,  after  the  road  has  been  laid  out  and 
actually  worked  at  a  great  expense  to  the  individual  who  con- 
tracted with  the  commissioners,  a  certiorari  ought  to  be  granted 
on  account  of  formal  defects  in  the  proceedings.^ 

PetUion  dismiised. 
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Ihe  aMignee  of  a  lesnor  of  a  term  for  yeare  nay  maintain  an  action  of  debt  lor  llw 
rant  against  the  attifnee  of  the  lenee. 

la  aodi  an  action,  where  it  appeared,  that  npon  the  eieeotioo  o(  the  leaae,  the  leene 
|aftt  leveral  promieeory  notes,  amounting  in  the  whole  to  the  rent  reeerved,  and 
pajable  respectively  a«  the  rents  wontd  become  due,  and  which  were  stated  in  the 
base  to  have  baen  given  as  oolbteral  security,  it  was  held  to  be  a  proper  questioa 
far  the  jury  to  determine,  whether  the  notes  were  intended  by  the  parties  as  a  pay- 
am  >*  th*.  nau 

This  was  an  action  of  debt  for  rent  from  December  6th, 
lS24y  to  June  6thy  1825.   Trial  upon  the  general  issue,  befora 

mue  J. 


>  See  Reviled  StaK. 
5* 
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flowliuid  It  was  proved  that  one  Randolph  fonnerly  occupied  the 
Coffin*  premises  described  in  the  declaration,  holding  the  same  under 
a  lease  from  one  Brownell.  The  defendant  purchased  all  the 
right  of  Randolph,  the  same  being  sold  on  execution,  and  the 
ftS  •  plaintiffs,  before  the  expiratio'  of  the  term  created  by  the  lease, 
purchased  all  the  right  of  rownell.  At  the  time  when  the 
lease  was  executed,  P  ^ndolph  gave  Brownell  twenty-four 
promissory  notes,  amounting  in  the  whole  to  the  rents  reserved, 
and  payable  respectively  as  the  payments  became  due  by  virtue 
of  the  lease.  In  the  deed  of  Brownell  to  the  plaintiffs  is  the 
following  clause,  —  ^^  By  which  said  Brownell  let  the  premises 
aforesaid  to  the  said  Randolph  for  the  term  of  twelve  years 
from  the  3d  of  December,  1821,  he  paying  as  rent  therefor  the 
sum  of  75  dollars  yearly  ;  for  which  payments  the  said  Ran« 
dolph  gave  the  said  Brownell  twenty-four  notes  as  collateral 
security,  twenty-three  of  which  notes  are  herewith  delivered  to 
said  Bradford  and  Daniel "  (the  plaintiffs)  ;  and  it  appeared 
that  the  notes  were  delivered  to  the  plaintiffs,  but  there  was  no 
evidence  of  payment.  The  lease  contained  a  clause  of  re-entry 
^or  non-payment  of  the  rent. 

The  defendant  contended,  that  the  notes  were  received  in 
payment  of  the  rents  reserved  by  the  lease,  and  introduced 
evidence  to  show  that  they  were  so  received  at  the  time  when 
the  lease  was  executed. 

He  also  contended,  that  there  was  no  privity  of  contract  be- 
tween  the  plaintiffs  and  the  defendant,  and  that  their  only  rem 
edy,  if  any  they  had,  was  a  right  of  re-entry  for  condition 
broken. 

The  jury  were  instructed,  that  the  notes  were  not  necessarily 
to  be  considered  as  payment  ;  but  that  if  at  the  time  of  the  ex* 
ecution  of  the  lease  they  were  so  taken  and  intended,  and  the 
jury  should  be  satisfied  of  the  fact,  from  the  testimony  or  the 
circumstances  of  the  case,  they  should  find  for  the  defendant , 
otherwise,  for  the  plaintiffs. 

The  jury  returned  a  verdict  for  the  plaintiffs.     The  defend- 
ant excepted  to  the  above  instructions  and  moved  for  a  new 
trial. 
M  90th         Coffiriy  pro  m,  cited  Kearslake  v.  Morgan^  5  T.  R.  518. 
to  show  that  giving  the  notes  was  a  payment  of  the  rent. 

M 
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L.  Williamt  and  Warren j  contra j  cited,  on  the  point,  that 
the  assignee  of  the  residue  of  the  term  was  liable  in  an  action  of 
debt  for  the  rent,  JUantague  v.  Gay,  17  Mass.  R.  439  ;  Bac. 
Abr.  Rent  J  H ;  Com.  Dig.  Renty  B  5  ;  Farley  v.  Thomieonj 
15  Mass.  R.  18 ;  Lekeux  v.  JViwA,  2  Str.  1221  ;  Mricl  v. 
M'dlsy  4  T.  R.  94  ;  Stevenson  v.  Lambardj  2  East,  675  ; 
Holfordv.  Hatchy  1  Doug.  183,  and  Palmer  v.  Edwardsy  iind. 
in  notU  :  —  and  on  the  point,  that  the  assignee  of  the  reversion 
may  recover  of  the  assignee  of  the  term.  Turner  v*  Richard'^ 
ton,  7  East,  335  ;  1  Wms's  Saund.  241,  note  6. 

•'arker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
It  was  properly  left  to  the  jury  to  consider,  whether  the  prom- 
issory notes  given  by  Randolph  were  intended  by  the  parties  to 
the  lease  as  payment  of  the  rent.  It  does  not  appear  that  they 
were  negotiable  ;  so  that  they  were  not  primd  facie  evidence 
of  payment.^  And  in  the  lease  itself  they  are  declared  to  have 
beea  received  only  as  collateral  security  for  the  rent,  leaving 
the  remedy  of  Brownell  and  bis  assigns  open  upon  the  lease,  so 
that  he  might  have  entered,  or  had  his  action  on  the  covenant. 

The  verdict  establishes  the  point,  that  tlie  notes  were  net 
given  or  received  in  payment ;  so  that  the  only  doubt  respect 
ing  the  defendant's  liability  rests  on  the  plaintiffs'  right,  under 
the  circumstances,  to  maintain  an  action  of  debt  for  the  rent 
due.  In  regard  to  this  point  the  law  seems  to  be  well  settled, 
that  the  assignee  of  the  lessee  is  liable  to  the  assignee  of  the 
lessor  in  an  action  of  debt,  for  the  time  he  holds  ;  for  though 
there  is  no  privity  of  contract,  there  is  a  privity  of  estate  which 
creates  a  debt  for  the  rent.  The  cases  cited  by  the  plaintiffs^ 
counsel  fully  establish  this  point,  and  no  case  has  been  cited  by 
the  defendant  to  the  contrary.  2  Wms's  Saund.  303,  note  5, 
and  4  Dane's  Abr.  r.  117,  art.  4,  are  additional  authorities.* 

Judgment  according  to  verdict. 


>  See  Dutiifn  ▼.  KendrUkj  2  Fairfield,  381 ;  Chitty  on  Contr.  (4th  Am.  ed.) 
m  »,  note  1 ;  IfhUeamb  ▼.  WiUianu,  4  Pick.  (2d  ed.)  230,  note  1. 

<  See  OrnfUmd  r.  Cqpn,  13  Pick.  125;  DameU  t.  Richardsan,  tt  PIdt 
105;  Dmtmmah  College  t.  Oatigk,  8  N.  Hamp.  R.  28. 
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The  lohabitants  of  Bridgewater  versus  The  In« 
habitants  of  West  Bridgewateil 

Before  the  town  of  West  Bridewater  wae  fonned  out  of  a  pert  of  the  town  ol  Bridge* 
water,  the  great*gFandfiither  of  a  pauper  gained  a  lettlemeat  ia  Bridgewater  by  a 
residence  io  thai  part  of  the  town  which  is  now  West  Bridgewater;  the  pauper,  hif 
lather,  and  graudfiitber,  resided  in  that  part  of  the  town  which  is  now  Bridgewater, 
and  the  pauper  owned  and  was  taxed  for  real  estate  in  the  part  of  the  town  which 
is  now  Bridgewater,  so  that  he  would  liave  gained  a  settlement  therein  if  it  had 
been  a  separate  town.  By  the  &t.  1821,  e.  82,  creating  the  town  of  Weat  Bridge- 
water,  it  is  provided,  that  "  ail  persons  who  may  hereafter  become  chargeable  as 
paupers  to  the  said  towns  of  Bridgewater  and  West  Bridgewater,  ihall  be  consid- 
ered as  belongiug  to  that  town  on  the  territory  of  which  they  had  their  settlemeDt 
at  the  time  of  passing  this  act,  and  shall  in  future  be  chargeable  to  that  town  only.*' 
Hdd,  that  the  pauper's  settlemeot  was  in  West  Bridgewater. 

This  was  assumpsit  for  the  support  of  Daniel  Keith,  a 
pauper.  At  the  trial  of  the  case,  before  Morton  J.,  the  only 
question  was,  whether  the  Settlement  of  the  pauper  was  in  West 
Bridgewater,  all  the  other  facts  necessary  to  the  maintaining  of 
the  action  being  admitted. 

It  appeared  from  the  evidence,  that  the  pauper,  his  fatherj 
and  his  grandfather,  (so  far  as  the  memory  of  the  witnesses  ex- 
tended,) always  lived  on  the  territory  now  included  in  the  town 
of  Bridgewater,  and  that  the  pauper,  previous  to  the  «Sl.  1821, 
e.  82,  establishing  the  town  of  West  Bridgewater,  and  when 
of  full  age,  owned  real  estate  of  sufficient  value  in  the  territory 
now  Bridgewater,  and  was  taxed  for  it  sufficiently  to  have 
gained  thereby  a  settlement  therein,  in  his  own  right,  had  either 
territory  been  a  separate  town.  But  the  plaintiffs  offered  evi- 
dence tending  to  show  that  the  pauper's  great-grandfather, 
James  Keith,  was  settled  as  minister  of  Bridgewater  in  1664 
and  resided  on  that  part  of  the  town  now  West  Bridgewatei 
until  his  death,  which  happened  between  1718  and  1720.  The 
plaintiffs  contended,  that  if  the  jury  were  satisfied  of  these  facts 
in  relation  to  James  Keith,  he  thereby  acquired  a  settlement  in 
that  part  of  the  town  now  West  Bridgewater,  and  that  conse- 
quently, by  virtue  of  the  above  statute  of  1821,  c.  82,  the 
pauper's  settlement  was  in  West  Bridgewater. 

The  defendants,  on  the  other  hand,  contended  that  by  the 
Htatute  tlie  legal  settlement  of  the  pauper  ivas  in  what  is  now 
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Bridgewater.     They  also  contended  that  Jaraes  Keith  could  Bridgewacer 
not)  by  reason  of  his  being  minister  of  Bridgewater,  and  his        \veei 
residence  as  above  mentioned,  have  acquired  a  settlement  in     Bridgewa- 
Bridgewater  previous  to  1 692,  and  that  even  on  the  plaintiffs'    - 
construction  of  the  act  of  1821,  they  were  bound  to  prove  that 
the  pauper's  grandfather  was  under  twenty-one  years  of  age  at 
the  time  when  James  Keith  could  have  acquired  a  settlement 
tmder  the  provincial  act  of  1692. 

The  judge,  in  order  to  reserve  the  questions  of  law  which 
had  been  raised,  for  the  whole  Court,  instructed  the  jury,  that 
if  they  were  satisfied  that  James  Keith  was  minister  of  Bridge- 
water,  and  resided  in  that  part  of  the  town  which  is  now  West 
Bridgewater,  they  should  find  a  verdict  for  the  plaintifis.  The 
jury  accordingly  found  a  verdict  for  the  plaintiffs ;  which  wai 
to  be  set  aside  and  a  new  trial  granted,  or  judgment  was  to  be 
entered  thereon,  according  to  the  opinion  of  the  Court. 

rr.  Bayliesy  for  the  defendants,  cited  St.  1793,  c.  34  ;  The     Od,  98dt 
King  V.  Bleashy,  3  Bam.  &  Aid.  377  ;  6  Bac.  Abr.  Statute^ 
I  2 ;   ffliitney  v.  Whitney j  14  Mass.  R.  92 ;  Somereet  v. 
Dighton,   12  Mass.  R.  383;  Prov.  St.  AW.  ^  M.  c.  12, 
(Anc.  Charters,  &c.  251.) 

Eddyj  contra^  cited  2  Dane's  Abr.  414  ;  Anc.  Charters,  fcc« 
173,  174  ;  East  Bridgewater  v.  Bridgewater,  2  Pick.  672; 
DaUon  v.  Htnedak,  6  Mass.  R.  501  ;  Hodgson  v.  Ambrosej 
1  Doug.  334 ;  Cholmondeky  v.  Clinton^  3  Meriv.  171 ;  Prince^' 
ton  V.  West  Boylston,  15  Mass.  R.  257;  Sudbury  v.  East 
Sudbury y  in  Princeton  v.  West  Boylston,  15  Mass.  R.  260 ; 
Powell  V.  Waters,  8  Cowen,  704. 

Parker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
This  case  must  turn  upon  the  construction  given  to  the  St* 
1S21,  c.  d2,  which  incorporates  the  town  of  West  Bridgewater. 
The  prorision  in  that  statute  respecting  liability  to  the  support 
of  paupers,  was  probably  the  result  of  a  previous  compact  be- 
tween the  inhabitants  of  the  new  and  the  old  town.  If  the 
terms  of  their  agreement,  as  adopted  by  the  legislature,  operate 
unequally,  so  as  to  be  injurious  to  the  new  town,  it  is  a  misfor- 
tune which  cannot  now  be  cured.  The  Court,  knowing  noth- 
ing of  the  intention  of  the  parties  but  from  the  statute  itself, 
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Bridgewater  are  bound  to  give  a  strict  legal  coDStruction  ;  otherwise  injua 

West  ^^®  might  be  done  to  the  other  party. 
Brid^wa-  A  judicial  construction  has  already  been  given  to  a  similar 
provision  in  St,  1823,  c.  31,  incorporating  the  town  of  East 
Bridgewater.  This  construction  has  been  supposed  to  bear 
very  severely  on  West  Bridgewater,  and  therefore  we  have 
been  strongly  urged  to  revise  that  case  and  adopt  a  diflbrent 
rule  for  the  present  case.  We  should  be  very  willing  to  do  so, 
if,  upon  due  consideration,  the  opinion  there  given  should  be 
found  to  be  wrong,  especially  as  by  the  report  of  the  case  of 
North  Bridgewater  it  does  not  appear  that  the  Court  gave  any 
reasons  for  the  decision,  but  seemed  to  rely  on  previously  de- 
cided cases*  We  have  now  taken  the  trouble  to  look  minutely 
into  all  the  cases  which  preceded  the  case  of  North  Broge* 
water,  and  are  satisfied  that  the  decision  was  conformable  to 
them,  and  that  they  were  all  decided  on  sound  principles. 

The  phraseology  of  this  provision  is  certainly  obscure.  ^'All 
persons  who  may  hereafter  become  chargeable  as  paupers  to 
the  said  towns  of  Bridgewater  and  West  Bridgewater,  shall  be 
considered  as  belonging  to  that  town  on  the  territory  of  which 
they  had  their  settlement  at  the  time  of  passing  this  act,  and 
shall  in  future  be  chargeable  to  that  town  only."  We  can  find 
no  other  meaning  for  this  provision,  than  tliat  in  questions  re- 
specting the  settlement  of  such  of  the  inhabitants  as  should  be- 
come paupers,  regard  should  be  had  to  the  origin  of  their  settle- 
ment, and  not  merely  to  the  place  of  their  residence  ;  because 
if  the  latter  were  intended,  the  provision  would  have  been  simply 
that  such  persons  as  hereafter  should  become  chargeable  as 
paupers  to  the  town  of  Bridgewater,  should  be  considered  as 
the  paupers  of  that  one  of  the  two  towns  on  whose  territory 
they  resided.  It  could  not,  we  think,  have  been  intended,  that 
such  acts  as  would  constitute  a  settlement  in  another  town, 
should  make  a  new  settlement  in  either  part  of  the  old  town  of 
Bridgewater,  because  it  being  impossible  before  the  division  to 
gain  a  settlement  in  any  section  or  part  of  the  town,  if  the  leg- 
islature intended  such  a  settlement,  the  provision  would  have 
oeen  explicit  to  that  effect.  We  can  only  suppose  then  that 
the  legislature,  in  sanctioning  this  adjustment,  meant  to  estab- 
lish an  analogy  in  respect  to  the  setdement  of  paupers,  between 
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these  towns  and  other  towns  antecedently  existing  independent  Bndgewatei 
of  each  other  :  the  rule  in  r^ard  to  which  is,  that  the  origi-        vSTest 
nal  settlement  under  which  that  of  the  pauper  is  derived,  is  to     Bridgewa* 
continue,  until  a  new  settlement  has  been  acquired  by  the  pau- 
per or  some  of  his  ancestors.     The  original  settlement  is  in 
Bridgewater ;  by  virtue  of  this  statute  it  is  in  West  Bridge- 
water.     Has  it  been  lost  and  a  new  one  acquired  ?     It  could 
not  be,  except  in  some  other  town ;  therefore  the  settlement 
of  this  pauper  was  had  or  was  acquired  on  the  territory  of  West 
Rridgewaier,  the  place  of  residence  of  his  great-grandfather, 
wb^e  he  would  have  had  his  settlement,^f  that  .had  then  been, 
«  now,  a  distinct  town. 

By  virtue  of  Prav.  St.  4  W,  Sf  M.  c.  12,  the  great-grand* 
*atber  had  bis  settlement  in  Bridgewater,  he  then  having  lived 
m  the  west  part  of  the  town  twenty-two  years,  and  continued 
to  live  there  twenty  years  afterward  without  having  been  warned 
to  depart.  This  settlement  was  communicated  to  all  his  pos- 
terity, unless  they  changed  it ;  which  they  could  do  only  by 
remoFing  to  some  other  town  and  gaining  a  new  settlement 
therein.  It  is  said  that  it  does  not  appear  that  his  son,  the 
grandfather  iA  the  pauper,  was  a  minor  at  the  time  when  this 
original  settlement  was  gained,  and  that  if  of  age,  he  might  then 
have  bad  an  independent  one  in  some  other  part  of  Bridgewater 
Of  elsewhere.  But  this  is  a  fact  to  be  shown  by  the  defend- 
ants to  avoid  the  effect  of  the  derivative  settlement  from  the 
great-grandfiither. 

The  principle  leading  to  the  construction  now  given,  was 
settled  first  in  the  case  of  DalUm  v.  Himdale^  6  Mass.  R.  501 ; 
afterward  recognized  in  the  case  of  Princeton  y.  West  Boyhtony 
15  Bfass.  R.  247 ;  and  we  do  not  find  any  thing  repugnant,  in 
cited  by  the  defendants'  counsel.^ 
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Jacob  Thompson  versus  Samuel  Crocker  et  al 

In  an  MtioBofdie  caae  for  damage  to  the  plaiotiflf's  mill  vituated  la  the  ooontjr  when 
the  aetioB  was  brought,  occasioned  by  a  dam  erected  by  the  defendants  on  the  saaa 
stream  and  alleged,  onder  a  Yidelioet,  to  be  in  the  same  oomty,  the  proof  was  that 
the  dam  was  in  another  county.     HeU,  that  the  Tariauce  was  immaterial. 

The  owner  of  a  mill  is  not  entitled  to  damages  (or  a  mere  theoretical  injory  to  his  mill, 
occasioned  by  another  mill  on  the  same  stream,  but  for  any  actual  peroepcible  ia« 
Jury  he  is  entitled  to  recover. 

This  was  an  action  of  the  case,  in  which  the  plaintiff  de« 
clared  that  he  was  lawfully  possessed  of  four  miUs  upon  Taun* 
ton  river,  ^'at  a  place  called  Titicut  Falls,  in  the  parish  of  Tit- 
icut  in  the  said  county  of  Plymouth,"  and  that  the  defendants 
bad  wrongfully  kept  up  a  certain  mill«dam  across  the  river 
^'  below  the  said  mills  of  said  Jacob  and  between  the  same  and 
said  Mount  Hope  bay,  to  wit,  at  the  parish  aforesaid,"  and 
thereby  caused  the  water  to  flow  back  upon  the  plaintiff  ^s  mill- 
wheels,  whereby  the  plaintiff  had  been  deprived  of  the  profit 
that  would  otherwise  have  accrued  to  him  from  the  working  of 
his  mills,  ^^  to  wit,  at  the  parish  in  the  said  county  of  Ply- 
mouth." 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Morton  J.,  it  appeared  that  the  defend- 
ants^ dam  was  in  Taunton,  in  the  county  of  Bristol.  The  de- 
fendants contended  that  this  was  a  fatal  variance  from  the  dec- 
laration ;  but  the  judge,  intending  to  save  this  question,  over* 
ruled  the  objection. 

Much  evidence  was  given  to  the  jury  as  to  the  height  of  the 
water  caused  by  the  defendants'  dam,  and  as  to  the  impediments 
to  the  plaintiff's  mills  caused  by  a  profusion  of  water.  It  ap- 
peared that  during  freshes  the  plaintiff 's  mills  were  costrucied 
and  rendered  useless  before  the  erection  of  the  defendants' 
dam,  and  that  except  in  extreme  droughts  the  water  had  always 
flowed  backed  upon  the  plaintiff's  apron- way  and  upon  his 
wheel,  before  as  well  as  since  the  erection  of  the  defendants' 
dam.  Evidence  was  also  given,  tending  to  show  that  if  any 
damage  was  done  to  the  plaintiff's  mills,  it  was  caused  when 
the  water  was  unusually  high  ;  the  water,  by  reason  of  the  de- 
fendants' dam,  being  increased  at  the  plaintiff's  mills  and  not 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1829. 


M 


ptssiog  off  so  soon  as  it  would  if  the  defendaDts'  dam  were 
away.  -  There  was  abo  evidence  tending  to  show,  that  at  ordi- 
nary runs  of  water  the  defendants'  dam  did  not  cause  the  water 
to  flow  back  upon  the  plaintiff's  wheel  or  upon  bis  apron-way  ; 
aod  there  was  also  evidence  tending  to  show  the  reverse. 

Upon  this  evidence  the  defendants  requested  the  judge  to 
instruct  the  jury,  that  the  plaintiff  could  not  sustain  his  action 
for  slight  inconvenience  in  the  working  of  his  mills  caused  by 
the  defendants'  mill-dam  by  increasing  or  accumulating  the  wa- 
ter in  the  river  below  the  plaintiff's  mills,  or  for  slight  inconven- 
ience arising  in  the  time  of  freshes  or  unusual  floods  of  water, 
provided  it  did  not  extend  to  the  destruction  or  material  and 
permanent  diminution  of  the  uses  of  the  plaintiff's  mills  and  did 
not  cause  the  water  to  flow  back  upon  the  plaintiff 's  mill-wheel, 
so  as  to  cause  something  more  than  a  nominal  injury. 

The  judge  instructed  the  jury,  that  if  the  plaintiff  had  proved 
that  his  mills  had  sustained  any  actual  perceptible  damage  in 
consequence  of  the  erection  of  the  defendants'  dam,  he  was 
entitled  to  recover ;  but  that  for  a  theoretic  injury,  or  damage 
to  be  inferred  from  the  obstruction  of  the  water  by  the  defend- 
ants' dam,  and  from  the  principle  that  any  obstruction  of  the 
water  below  would  prevent  it  from  passing  from  the  plaintiff's 
mills  so  readily  as  it  would  without  such  obstruction,  the  de- 
fendants were  not  answerable.  The  jury  were  also  instructed, 
that  the  above  directions  extended  to  the  state  of  the  water  as 
it  was  proved  to  exist,  or  as  there  was  any  evidence  tending  to 
prove  it  existed. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  defend- 
ants moved  for  a  new  trial  on  account  of  the  above  instruction 
or  decision. 

W.  Baylies  and  Eddy^  for  the  defendants.  The  nuisance 
complained  of  is  local,  and  the  allegation  that  it  was  in  the 
coun^  of  Plymouth  should  have  been  supported  by  proof. 
This  case  is  similar  to  that  of  Warren  v.  Webb^  1  Taunt.  379. 
See  also  Stephen  on  PI.  308,  309  ;  1  Chit.  PL  282  ;  3  Surk. 
Ev.  1574,  cites  3  Yeates,  428. 

In  regard  to  the  damages,  the  maxim  nc  itfere  tuo  &c.  does 
not  apply  to  this  case  ;  but  the  riparian  proprietors  have  each 
a  right  to  use  the  water  in  a  reasonable  manner,  in  reference  to 
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Thompson    the  others  ;  and  if  in  such  use  the  owner  of  land  above  sufiers 
Crocker.      ^^J  ^^unage,  it  is  damnum  abfque  injurid.     If  an  acthDu  lies 

— gj for  every  perceptible  injury,  the  owner  of  ihe  first  erected  miU 

has  a  monopoly  of  the  stream.  Palmer  v.  Mulligan^  3 
Gaines's  R.  307  ;  PlaU  v.  Johniony  15  Johns.  R.  213  ;  Mer 
ritt  V.  Brinkerhoffy  17  Johns.  R.  306  ;  Com.  Dig.  Action 
upon  the  Case  for  a  JWttance,  C;  Tyler  v.  Wilkineofiy  ^ 
Mason,  397. 

Warretij  for  the  plaintiff,  cited  on  the  first  point.  The  Com 
pany  ^c.  of  ihe  Mersey  aful  Irwell  lATavigaHon  v.  Douglas^  2 
East,  497. 

Parker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
As  to  the  first  point,  to  wit,  that  the  allegation  in  the  count, 
that  the  defendants'  dam  which  caused  the  injury  was  in  Titi- 
cut  in  the  county  of  Plymouth,  whereas  the  evidence  'roved 
that  the  place  where  the  dam  stood  was  in  the  county  of  Bris- 
tol, and  therefore  there  is  a  variance  between  the  allegata  and 
probatay  we  do  not  think  it  material ;  for  the  injury  done  to  the 
plaintiff's  mills  is  the  substance  of  the  complaint,  and  the  place 
where  the  injury  was  done,  to  wit,  at  the  mills,  gives  the  local** 
ity  to  the  action,  and  not  the  source  from  which  the  mischief 
came.  The  evidence  of  a  dam  anywhere  below  the  plaintiff's 
mills  unlawfully,  whereby  the  use  of  the  mills  was  impaired, 
would  give  the  right  of  action  in  the  county  where  the  mills 
stood  ;  and  it  was  wholly  unnecessary  to  allege  in  what  county 
the  obstruction  was  erected.  This  is  the  doctrine  of  the  case 
cited  from  2  East,  497,  as  very  clearly  stated  by  Le  Blanc  J.^ 

As  to  the  second  point,  the  direction  of  the  judge  to  the 
jury  appears  to  us  to  be  correct.  The  plaintiff  suffered  an  ac 
tual  damage  in  the  use  of  bis  mills  by  reason  of  the  height  given 
to  the  defendants'  dam.  We  do  not  see  how  he  can  be  refused 
his  legal  compensation,  because  his  damage  was  small ;  and  we 
should  feel  at  a  loss  to  fix  the  amount  of  injury  above  which 
there  should  be  a  right  of  action,  and  below  it,  none. 

I  See  Bmrdm  v.  Crocker,  10  Pick.  363. 
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HoR.  ISAAC  PARKER,  Cbibp  Justick, 
Hon.  SAMUEL  PUTNAM,  ) 
Hon.  SAMUEL  a  WILDE,  Wusticb*. 
Hob.  MARCUS  MORTON,  ^ 


John  W.  Slack  versus  Peter  Lton  et  al. 

A  JiBJuKtiw  wWdi  w  had  is  mJbtfbkuoB  on  Mcoabt  «f  Hi  omittiog  awterwl  alfafa 
(MM,  M  carad  hf  a  plea  of  the  deleadanC,  wbidi  aete  oM  die  natmrial  frcta  omktti 
ia  ihe  dedaratioQ. 

If  a  eoapbinc  oader  Ae  itatnte  of  1794*  c.  74,  for  overflowing  the  conpiainant^a 
laml,  b]f  maaaa  of  a  dam  acroie  a  river,  does  not  slate  diat  the  water  if  raised  by 
tftt  dctedaat  €ar  ikft  pufpose  of  cairyiof  a  waferHBill,  it  is  a  defeet  ia  sidistanoe. 

Bat  this  defect  is  eared  by  a  plea  ia  wbicli  tlie  respondeat  avers  that  he  is  owner  of  a 
ail  9m  and  faeiow  the  dass,  and  as  such  owner  has  a  right  to  raise  the  water  by 
WMiof  ihedask 

This  was  a  complaint  under  the  statute,  in  order  to  obtain 
damages  for  overflowing  the  complainant's  land.  His  com- 
plaint alleged,  that  the  defendants  ^^  have  maintained  and  kept 
up  a  dam  across  Charles  River  for  six  years  last  past,  and  still 
do  maintain  and  keep  up  said  dam,  whereby  the  lands  "  of  the 
petitioner,  since  May  S5tb,  1825,  '*  have  been  overflowed  and 
greatly  damaged.'' 
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Slack  The  respondents  pleaded,  that  i  jury  ought  uut  Co  be  em* 

Lyon.  p&nnelled  to  appraise  the  yearly  damage,  because  they  are 
'—"'^  seised  and  in  the  possession  and  occupation  of  certain  mills  on 
and  below  the  dam,  and  by  reason  of  such  seisin,  possession 
and  occupation  by  them  and  those  whose  estate  they  have, 
they,  for  all  the  time  mentioned  in  the  comptamt,  had,  and  still 
have  a  right,  by  means  of  the  dam,  to  raise  the  water  as  high  as  it 
has  been  raised  by  this  means  during  the  time  mentioned  in  tlie 
complaint,  without  paying  damage. 

The  replication  denied  the  right  of  the  respondents  to  latoe 
the  water  as  high  as  it  had  been  raised,  without  paying  damage. 
Issue  was  thereupon  joined,  and  a  verdict  found  for  the  com- 
plainant. 

The  respondents  then  moved  in  arrest  of  judgment,  because 
the  complaint  did  not  allege  that  the  dam  was  erected  and  kept 
up  and  the  water  raised  for  the  purpose  of  working  or  turning 
any  water-mills,  or  that  there  were  any  mills  on,  below,  or 
connected  with  the  dam,  by  means  of  which  the  complainant's 
land  was  overflowed. 
OeL  27(A.  Richardson  and  Cushingy  in  support  of  the  motion,  contend* 
ed  that  the  defect  in  the  complaint  was  one  of  substance,  and 
that  it  was  not  cured  by  the  verdict  or  by  the  respondents' 
pleadmg  over.  They  cited  St.  1795,  c.  74  ;  Kingsley  v. 
Billy  9  Mass.  R.  198 ;  Stilton  v.  To6ey,  2  Mass.  R.  521  ; 
^viry  V.  Tyrtng&am,  3  Mass.  R.  160;  Wells  v.  PrinUy 
4  Mass.  R.  64  ;  Fuller  v.  HoUeny  4  Mass.  R.  498  ;  Spear  v. 
Bicknelly  5  Mass.  R.  132  ;  Cutler  v.  Southeruy  1  Lev.  194  ; 
S.  C.  i  Saund.  116;  Com.  Dig.  Pleadery  C85,  C  87,  E 
37  ;  Badeoek  v.  ^tkinsy  Cro.  EKz.  416  ;  Pelton  v.  fVardy  3 
Gaines's  R.  73 ;  2  Chit.  PI.  424,  note  1,  (Phil.  ed.  1819)  ; 
Williams's  note  in  2  Saund.  74  b  ;  Bonham^s  casey  8  Co.  120  ; 
Elwis  V.  Lombey  6  Mod.  119 ;  Rigeway^s  casSy  3  Co.  52  ; 
Butt's  coHy  7  Co.  25. 

Metcalfy  for  the  complainant,  admitted  that  the  defect  in  the 
complaint  was  not  cured  by  the  verdict,  but  insisted  that  it  was 
cured  by  the  plea  in  bar.  The  old  rule  in  Co.  Lit.  303  b. 
that  when  a  count  is  defective  ^^  by  omission  of  some  circum- 
stance, as  time,  place,  &c.  there  it  may  be  made  good  by  the 
64         plea  of  the  adverse  party,  but  if  it  be  insufficient  in  matter,  it 
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canoot  be  salved/*  meant  oDiy  that  matters  of  form,  but  not  of  Black 
substance,  are  waived  by  mere  pleading  over.  ^non.  2  Saik.  i^yog. 
519  ;  Dunning  v.  Owen,  14  Mass.  R.  162.  But,  however 
this  may  be,  the  weight  of  authority,  as  well  as  the  better  rea- 
son, is,  that  an  express  admission  in  a  plea,  of  a  material  fact 
omitted  in  the  count,  supplies  the  defect.  The  cases  of 
Drake  v.  Corderoy^  Cro.  Car.  288,  and  Osborne  v.  Brooke^ 
Aleyn,  7,  have  overruled  Badcock  v.  ^Ikins^  cited  on  the 
other  side.  The  approbation  by  Spencer  J.  (in  3  Caines,)  of 
the  latter  case,  was  retracted  in  Faughan  v.  Havens^  8  Johns. 
R.  84,  and  the  authority  of  Drake  v.  Corderoy,  recognized. 
Ateiealfdlso  cited  Brooke  v.  Brooke j  1  Sid.  184  ;  Zerger  v. 
Sailer y  6  Binn.  24  ;  Stephen  on  PI.  165  ;  Gelston  v.  Hoytj 
13  Johns.  R.  578;  [United  States  v.  Morris,  10  Wheat. 
286.] 

Parker  C.  J.  delivered  the  opinion  of  the  Court.  No  Oci 
doubt  the  complaint  is  insufficient,  as  it  does  not  bring  the  case 
within  the  statute  ;  but  the  defect  is  cured  by  the  plea.  The 
plea  sets  forth  the  purposes  for  which  the  water  was  raised, 
bringing  the  case  within  the  statute.  The  merits  of  the  ques- 
tion have  been  tried,  and  the  respondent  ought  not  to  be  allow* 
ed  to  go  back  to  a  fault  which  he  ought  to  have  discovered  at 
the  beginning,  unless  the  law  clearly  requires  it. 

The  authorities  are  contradictory  ;  some  maintaining  that  a 
coimt  defective  in  substance  cannot  be  cured  by  pleading  over  ; 
others  the  contrary.  We  are  at  liberty  to  follow  those  which 
seem  to  he  founded  on  the  better  reason.  Two  of  the  old 
cases  very  decidedly  maintain  the  affirmative  ;  that  in  Cro. 
Car.  288,  where  a  count  for  slander,  defective  in  subsUnce, 
was  cured  by  the  defendant's  plea,  and  the  case  in  Siderfin. 
In  this  last  case  the  plaintiff  counted  against  the  defendant  in 
trespass,  alleging  that  he  bad  taken  his  hook.  The  defendant 
pleaded,  that  the  plaintiff  being  about  to  strike  him  with  the 
book,  he  took  it  out  of  his  hands  in  order  to  deliver  it  to  a 
constable.  It  was  moved  in  arrest,  for  that  the  plaintiff  had 
not  averred  that  the  hook  was  in  his  possession.  The  court 
said,  had  the  defendant  pleaded  the  general  issue,  the  plaintiff 
could  not  have  bad  judgment ;  but  having  shown  that  he  took 
Ae  book  out  of  the  possession  of  the  plaintiff,  he  had  thereby 
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Slack       cured  the  defect  in  the  count.     These  two  cases  do  not  ap- 
l2oiL       P®^  ^  ^^®  '^^'^  overruled,  in  Engbnd  ;  oo  the  coDtraryi 
they  are  cited  in  the  digests  and  text*books  without  disappro* 
bation,  down  to  the  recent  work  on  pleading  by  Stephen. 

In  New  York,  however,  a  contrary  doctrine  was  held,  it 
being  laid  down  in  the  C4ise  in  3  Gaines,  that  a  count  defective 
in  substance  can  in  no  case  be  cured  by  the  defendant's  plea  ; 
and  the  case  of  Drake  v.  Corderay^  passed  in  review  before 
the  court.  But  in  a  later  case,  in  Johns.  R.  the  case  of  Drake 
V.  Corderoy  is  distinctly  put  to  the  court,  and  Spencer  J., 
who  delivered  the  opinion,  expressly  admitted  its  authority. 

The  way  then  is  open  to  us  to  adopt  the  more  reasonable 
doctrine,  which  we  think  is,  that  when  the  defendant  chooses 
to  understand  the  plaintiff's  count  to  contain  all  the  facts  essen- 
tial to  bis  liability,  and  in  his  plea  sets  out  and  answers  those 
which  have  been  omitted  in  the  count,  so  that  the  parties  go  to 
trial  upon  a  full  knowledge  of  the  charge,  and  the  record  con- 
tains enough  to  show  the  court  that  all  the  material  facts  were 
in  issue,  the  defendant  shall  not  tread  back  and  trip  up  the 
heels  of  the  plaintiff  on  a  defect  which  he  would  seem  thus 
purposely  to  have  omitted  to  notice  in  the  outset  of  the  con- 
troversy. 

One  of  the  counsel  for  the  defendant  has  attempted  to  show 
that  the  defects  in  the  two  cases  above  cited,  which  were  al- 
lowed to  be  cured  by  the  plea,  were  in  form  only  ;  but  in  the 
case  of  the  hook,  the  court  go  upon  the  ground  that  it  wu  sub- 
stance ;  and  the  case  shows  that  it  was.  And  so  was  the  other 
case,  of  Drake  v.  Corderoy.  The  counsel  have  ingeniously 
attempted  to  escape  from  those  cases,  by  showing  that  the  de- 
fects were  only  in  particularity  of  the  averment ;  but  the  par- 
ticulars left  out  were  essential  to  the  averment,  so  that  it  was 
substantially  defective.^ 

MoHon  in  arreH  overruled. 

>  See  EUUU  v.  Shuui,  15  Maine  R.  (3  Sbepley,)  100;  1  Chitty  on  PL  (7tt 
Am.  ed.)  710  to  712 ;  Revued  Sut  e.  116,  $  6. 
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Caleb  G.  Loring  et  aL  Petitioners  for  Partitioot 
versus  Patton  Gat  et  aL 

To  a  petition  lor  pvtitioB  two  reflpoodents  pleaded  id  bar  that  lliey  were  aole  eeiead 
in  fee  of  the  kiid,  to  wit,  ia  ecjoal  nwietiei,  traTemiog  the  leifin  of  the  petitioaeri 
at  leaaata  in  eoomion ;  to  thii  plea  the  petitiooert  replied  that  the  retpoodBota 
were  not  eeiaad  of  the  huKl  ia  lee  in  equal  oioietiei.  On  deBurrer  the  replication 
waa  held  bad. 

The  petitioo  represents  that  the  petitioners  are  interested 
in  and  hold  in  common  and  undivided  with  Pajton  Gay  or 
some  other  persons  to  them  unknown^  49,502  parts  of  75,000 
parts  of  a  piece  of  land  in  Dedham  ;  of  which  they  pray  par^ 
tition,  ftc. 

Payton  Oay  and  Geoi^e  W.  Gay,  having  appeared  to  thb 
petition,  plead,  that  they,  the  respondents,  at  the  time  of  pre- 
ferring the  petition,  were,  and  ever  since  have  been,  and  now 
are  sole  seised  and  possessed  of  the  land  in  question,  ^^  in  their 
demesne  as  of  iee,  to  wit,  in  equsl  moieties  ;  without  this,  thai 
the  petitioners  were  and  are  seised  thereof  as  tenants  in  com- 
mon, as  in  their  petition  they  have  alleged  ; "  concluding  with 
a  verification. 

The  petitioners  reply,  that  at  the  time  of  preferring  their  pe- 
tition the  respondents  ^^  were  not  or  since  have  been  or  now  are 
seised  and  possessed  of  the  land,  in  their  demesne  as  of  fee  in 
eqml  moieties,  as  in  their  said  plea  they  have  set  forth ; ''  con- 
cluding to  the  country. 

To  this  replication  the  respondents  demur,  stating  the  follow- 
ing causes  of  demurrer. 

1.  Because  the  replication  tenders  an  issue  on  a  negative 
pregnant. 

2.  Because  the  replication  denies  the  right  of  the  respondents 
to  defend  against  the  partition  of  the  land  and  in  the  propor- 
tions mentioned  in  the  petition,  solely  on  the  denial  that  the  re* 
epondents  are  seised  of  the  land  in  equal  moieties.  Whereas 
they  are  entitled  by  law  to  defend,  if  they  are  seised  of  any 
proportion  of  the  land  or  of  any  portion  of  any  pari  of  it. 

3.  Because  the  replication  tenders  an  immaterial  issue,  to 
wit,  the  seisin  of  the  respondenu  of  the  whole  of  the  land  m 
equal  moieties. 
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Loring  4.  Because  the  replication  does  Dot  deny  thai  iDe  respond* 

q]['  ents  are  seised  and  possessed  of  the  land  or  any  part  thereof. 

5.  Because  the  replication  does  not  deny  that  the  respond 
ents  are  seised  and  possessed  of  the  land  for  life  or  of  any  lesi 
estate  than  a  fee  simple. 

6.  Because  the  replication  does  not  maintain  the  petition, 
but  traverses  the  inducement  to  the  respondent's  traverse. 

OeL  87M.         Richardson  and  Metcalfe  in  support  of  the  demurrer,  cited 
Lane  v.  AUxandtr^  1   Brownl.  140;  Colborne  v.  StockdaUj 

1  Str.  493  ;  Arundel  v.  Bowman^  8  Taunt.  190  ;  Atkins  v. 
Bean,  14  Mass.  R.  404  ;  Steph.  PI.  259  ;  Archb.  Civ.  PI. 
181  ;  Com.  Dig.  Pkader  G,  12,  16,  16;  Garam  v.  Sueet- 
ingy  2  Saund.  206,  and  Wms's  notes ;  Osborne  v.  Rogers,  1 
Saund.  267  ;  Rex  v.  Kildery,  1  Saund.  312  ;  Paltner  v.  Ekins, 

2  Str.  818. 

Cushingy  contra,  cited  Brown  v.  Johnson,  2  Mod.  145  ;  2 
Saund.  207,  note  24  ;  Com.  Dig.  Pleader,  Q  ;  JUeUor  v. 
Spaceman,  1  Saund.  346  ;  1  Chit.  PI.  586  ;  Leke's  ease^  Dy- 
er, 365  ;  Tatem  v.  Perient,  Yelv.  195  ;  Cook  v.  Jillen,  2 
Mass.  R.  462  ;  1  Saund.  by  Wms.  312,  note  5  ;  Gil  v.  Par- 
ser, 2  Salk.  629  ;  White  v.  Bodinam,  6  Mod.  150  ;  WoUon 
V.  HeU,  2  Saund.  177. 
OeLfKkh  Parker  C.  J.  delivered  the  opinion  of  the  Court.  The 
substance  of  the  several  causes  of  demurrer  to  the  replication 
IS,  that  the  petitioners  have  attempted  to  put  in  issue  the  pro- 
portions by  which  the  respondents  hold,  without  directly  deny 
ing  their  seisin  ;  and  that  they  have  not  in  the  replication  deniea 
any  such  interest  of  the  respondents  in  the  lands  as  entitles  them 
to  come  in  and  defend  against  the  petition. 

We  think  the  replication  bad  for  both  causes  ;  as  it  is  quite 
immaterial  whether  the  respondents  hold  in  moieties  or  in  any 
other  proportion,  for  the  purpose  of  being  let  in  to  defend 
against  the  petition  ;  for  any  one  who  is  interested  may  make 
himself  a  party  and  put  the  petitioners  to  proof  of  their  title, 
by  denying  their  seisin.  The  case  of  Cook  v.  JUlen,  cited  by 
both  sides,  settles  this  point.  The  respondents  could  not  be 
shut  out,  if  they  owned  or  were  interested  in  any  part  of  the 
land  prayed  to  be  divided  ;  nor  is  it  necessary  that  they  should 
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be  owners  in  fee  simple,  as  any  less  estate  gives  them  an  inter-      Loriiig 


Gay 
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est  which  entitles  them  to  defend. 

The  petitioners,  therefore,  in  order  to  have  tried  whether 
the  respondents  have  a  right  to  deny  their  title  and  object  to 
partition,  should  have  averred,  that  the  respondents  had  no  in- 
terest in  the  land  ;  which,  however,  as  to  Payton  Gay,  they 
coold  not  do,  as  they  in  their  petition  have  alleged  that  he  is 
tenant  in  common  with  them. 

The  judgment  is,  that  the  replication  is  bad.  If  the  peti- 
tioners move  to  replead,  leave  will  be  granted  on  payment  of 
costs  from  the  time  of  filing  the  replication.^ 


Jobs  Hovet  versus  Zachariah  Lovell. 

In  tratar  by  ao  ofiicer  against  a  strangor,  lor  a  chattel  wized  on  execution,  the  offioar 
ii  not  raqaired  to  prove  the  seinre  by  a  retnni  on  the  execation,  hut  he  may  prow 
it  by  pacol  evidence. 

T&ovER  for  a  horse.     Trial  before  Morton  J. 

The  plaintiff,  a  deputy  sheriff,  claimed  the  horse  by  virtue 
of  a  seizure  on  execution.  He  gave  in  evidence  an  attested 
copy  of  an  execution  issued  upon  a  judgment  in  favor  of  one 
Breck  against  Donald  Smith,  and  a  copy  of  his  return  upon 
the  same.  By  this  return  it  appeared,  that  the  plaintiff  seized 
and  sold  divers  articles  in  part  satisfaction  of  the  execution,  but 
the  horse  was  not  mentioned.  The  plaintiff  then  offered  to 
prove  by  parol  evidence,  that  he  seized  the  horse  on  the  exe- 
cution, as  the  property  of  Smith,  that  he  put  it  in  the  custody 
of  a  keeper,  informing  him  that  he  had  seized  it  on  the  execu- 
tion, and  directing  him  to  keep  it  until  called  for  by  the  plaintiff, 
and  that  the  plaintiff  advertised  it  for  sale  on  the  execution  in 
the  usual  manner  of  advertising  property  for  sale  on  execution. 
To  the  admission  of  this  evidence  the  defendant  objected,  but 
the  objection  was  overruled,  and  the  evidence  admitted.  The 
jnry  returned  a  verdict  for  the  plaintiff ;  but  if  the  parol  evi- 
dence was  inadmissible,  a  new  trial  was  to  be  granted 

Mdealfy  for  the  defendant,  said  the  officer  ought  to  produce    ML  96IA 

>  8f«  BeTiaed  Stat  e.  103,  $  15 ;  Hunt  y.  HaxdUm,  5  N.  Hamp.  R.  216. 
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Ho^ey      i  return  of  a  seizure  of  the  horse  on  execution,  though  his  re- 
jjl^ll      turn  would  not  be  conclusive  evidence  in  his  own  favor.     3 

• — Jo Stark-  Ev,  1367,  1368.    In  HammaU  v.  FFyman,  9  Mass.  R- 

138,  it  is  held,  that  a  purchaser  at  a  sale  under  an  execution, 
cannot  prove  the  sale  by  parol  evidence.  In  Wheaton  v.  Sex- 
ion^  4  Wheat.  603,  the  decision  was  different.  Where  a  res- 
cue may  be  returned,  such  a  return  is  indispensable,  whether  to 
protect  the  officer,  or  to  support  a  prosecution  against  the  res- 
cuers. Jinonytnous^  2  Salk.  686  ;  ^nonymou$j  6  Mod.  141  ; 
Bac.  Abr.  Rescue^  E  3. 

Leland  and  Gardner,  cotUriy  contended  that  the  parol  e\  i- 
dence  vms  rightly  admitted,  and  that  a  return  by  the  plaintifl 
would  not  have  been  evidence  in  his  own  favor.     Bean  v 
Parker^  17  Mass.  R.  601 ;  Mey  v.  Bridgee,  2  Stark.  R 
189.     A  sheriff  cannot  return  a  rescue  upon  an  execution 
Mildmay  v.  Smithy  2  Saund.  344  ;  fVaUo  v.  Lambert j  Cro 
Eliz.  868  ;  JUay  v.  Proiy,  Cro.  Jac  419  ;  ^nan.  6  Mod 
141.     And  in  an  action  for  an  escape  upon  mesne  process,  a 
«plea  of  rescue  is  good,  without  showing  a  return  of  the  rescue. 
Hill  V.  MountagWy  2  Lev.  144  ;  Gorgte  v.  Gore,  3  Lev. 
46  ;  ^non.  6  Mod.  141.    It  is  not  necessary  to  return  a  taking 
on  execution.     Ratoland  v.   Veak,  Cowp.  20 ;   Com.  Dig. 
JZe/om,  J^  1  ;   Ingersoll  v.  Sawyery  2  Pick.  279.     Showing 
possession  merely,  urder  a  claim  of  right,  is  sufficient  to  main- 
tain the  action  against  a  stranger.     Graham  v.  Peaty  1  East, 
244  ;  2  Wms's  Saund.  47  ;  1  Chit.  PI.  161.    The  plaintiff's 
right  of  action  existed  before  any  return  was  or  could  have 
been  made. 
OM.  29ih         The   Court  were  of  opinion  that  the  evidence  had  been 
properly  admitted,  and  the  motion  for  a  new  tnal  was  over- 
ruled.i 

*  See  Oorft  t.  Foxenfi^  6  Greenleaf,  898. 
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John  Plimpton  versus  Obed  Bakeh. 

Hn  eertiieate  of  a  jndge  of  thif  Court,  that  a  party  had  reaaonable  caose  for  appeal- 

iog  from  Ihe  Court  of  Common  Pleas,  ihoald  be  granted  before  the  mditioa  of 

jndgmcnc  in  this  Coart. 
Where  ilw  plaiotiff  appealed  and  recovered  jodgment  for  less  than  $  106  and  for  hb 

costs,  and  afterwards,  before  a  wnt  of  error  was  sued  out,  obuined  snch  a  osrtifi* 

nate,  the  judgment  was  nevertheless  held  to  be  errooeoos. 

This  was  a  writ  of  error  sued  out  by  Plimpton,  the  original 
defendant,  against  Baker,  the  original  plaintiff. 

la  the  assignment  of  errors  it  was  stated,  that  the  suit  wis 
a  personal  action,  in  which  the  Court  of  Common  Pleas  ren- 
dered a  judgment  in  favor  of  PJimpton,  upon  a  verdict,  and 
that  Baker  appealed  to  this  Court,  and  upon  such  appeal  recov- 
ered less  than  one  hundred  dollars  damage,  to  wit,  one  dollar ; 
whereupon  judgment  was  rendered,  without  anj  certificate  from 
the  judge  that  there  was  reasonable  cause  for  the  appeal,  for 
Baker,  for  the  damage  above  mentioned  and  his  costs  of  suit  as 
well  after  as  before  the  appeal ;  whereas,  the  judgment  should 
have  been  rendered  for  him  for  the  damage  and  his  costs  of 
suit  before  the  appeal,  and  for  Plimpton  for  his  costs  of  suit 
npon  the  appeal. 

It  was  further  alleged  in  the  assignment  of  errors,  that  the 
judgment  should  have  been  rendered  for  Plimpton  for  his  costs 
of  suit  upon  the  appeal,  and  that  no  costs  should  have  been  al* 
k>wed  to  Baker  thereupon. 

Baker  pleaded,  that  there  was  reasonable  cause  for  the  ap 
peal,  and  that  prior  to  the  suing  out  of  the  writ  of  error,  the 
judge  did  certify  in  due  form  that  there  was  reaponable  cause 
for  such  appeal. 

Plimpton  replied,  that  the  certificate  was  granted  a  long  time 
after  final  judgment  was  rendered  and  recorded,  and  without 
the  knowledge  of  Plimpton. 

To  ibis  there  was  a  general  demurrer. 

The  Si.  1820,  c.  79,  §  4,  provides,  that  where  the  appeal 
fi-om  the  Common  Pleas  ^^  shall  be  made  by  any  plaintiff  and 
be  shall  not  recover  more  than  one  hundred  dollars  at  the  court 
appealed  to,  the  plaintiff  shall  not  recover  any  costs  at  the 
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Plimpton  court  appealed  to,  on  such  appeal :  but  tfa<s  defendant  shall  be 
^'^^^  entitled  to  recover  his  costs  against  the  plaintiff  on  such  appeal, 
—  provided,  that  if  the  Supreme  Judicial  Court  shall  certify 
that  there  was  reasonable  cause  for  such  appeal  made  by  the 
plaintiff,  the  plaintiff  may  thereupon  recover  his  costs  of  the 
appeal." 
OeC  QSik  Richardson  supported  the  demurrer.  To  prevent  litigation, 
the  Court  will  sustain  their  own  judgment  whenever  they  can. 
2  Wms's  Saund.  101  9,  101  9,  lOU,  in  notis ;  Shipnian  v. 
LethieuUiery  2  Ld.  Raym.  1476  ;  Berkley  v.  Houardy  2  Str. 
907.  And  they  will  examine  into  the  circumstanoes  of  the 
case.  Ex  parte  Weston,  11  Mass.  R.  417.  Here  the  object 
was  to  determine  the  question  of  a  right  of  way,  and  the  plain- 
tiff expected  to  recover  only  nominal  damages. 

The  record  of  the  Court  being  under  their  own  control,  the 
judge  had  a  right  to  certify  what  was  necessary  to  sustain  the 
judgment ;  and  this  without  a  hearing  of  the  parties.  If  by  in- 
advertence of  counsel  or  of  the  judge,  the  certificate  was  not 
made  before  the  judgment,  he  might  certify  afterwards.  1  Salk. 
61  ;  Dickinson  V.  Plaistedy  7  T.  R.  474 ;  DewUt  v.  Post,  11 
Johns.  R.  460 ;  Smith  v.  Skipwithy  Cro.  Jac.  277  ;  Tully  v. 
Sparkesy  2  Str.  867,  and  2  Ld.  Raym.  1670. 

If  the  plaintiff  recovers  nothing  in  the  court  below,  but  does 
recover  some  damages  in  this  Court,  there  was  reasonable 
ground  to  appeal.  The  record  as  amended  shows  a  certificate 
to  that  effect,  and  error  cannot  be  assigned  to  contradict  the 
record. 

Leland  and  Gardnery  contrOy  insisted  that  the  certificate 
should  have  been  made  before  the  rendition  of  judgment.  2 
SeUon's  Pr.  431,  433,  436 ;  Tidd's  Pr.  871  ;  Ford  v.  Parry 
2  Wils.  21  ;  Touers  v.  FieKe,  1  Johns.  Cas.  221  ;  Heaton  v. 
Ferrisy  1  Johns.  R.  146. 

The  certificate  should  not  have  been  granted  without  notice 
to  the  adverse  party.  The  reasonableness  of  the  rppeal  may 
depend  upon  what  took  place  in  the  court  below,  and  which 
must  be  made  known  to  the  judge  who  certifies,  by  the  pro- 
duction of  evidence.  Tidd's  Pr.  813,  814,  843  ;  Godfrey  v 
Godfreyy  1  Pick.  236  ;  Chace  v.  TticJker,  2  Pick.  27. 

There  is  no  amendment  of  the  record  here.     The  cases  of 
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iiAendment  after  judgment  relate  to  circumstantial  errors ;  this     Plimptoa 
enor  is  one  of  substance.     6  Dane^s  Abr.  290  ;  Hutchinson       Baker. 
?.  Crossenj  10  Mass.  R.  252.  ^ 

Per  Curiam.  The  provision  of  the  statute,  that  where  the  q^  2Uk 
judge  shall  certify  that  the  plaintiff  had  reasonable  ground  to 
appeal,  the  plaintiff  shall  recover  bis  costs,  does  not  mean  that 
in  all  such  cases  he  shall  recover  full  costs.  If  the  damages 
recovered  are  less  than  twenty  dollars,  he  is  entitled  to  costs  tc 
the  amount  of  one  quarter  part  of  the  damages.  Here  be  has 
recovered  one  dollar  as  damages  and  full  costs.  Therefore  if 
the  certificate  had  been  given  in  due  time,  the  judgment  would 
still  be  erroneous. 

But  we  think  the  certificate  was  made  too  late.  The  statute 
clearly  implies  that  it  shall  be  given  before  the  judgment  is 
entered  up.  The  parties  are  then  both  in«court,  when  there 
may  be  a  motion  for  a  certificate  and  a  hearing  upon  the  mo* 
tion,  without  any  formal  notice.  The  judge  here  gave  the  cer- 
tificate without  considering  the  question  whether  it  would  avail 
the  plaintiff,  and  for  the  reason  above  stated  we  are  all  of  opin* 
ion  that  it  can  have  no  effect.  The  only  ground,  if  any,  on 
which  the  judgment  can  be  supported,  is,  that  the  suit  was  in 
the  nature  of  a  real  action,  but  we  have  not  before  us  the  facta 
required  to  present  tliis  question.^ 

*  See  Revised  SUt  c.  121,  $  10  ;  Briggt  y.  Murd^ek,  13  Pick.  331 ,  Bm 
My  r.  £aik,  6  WendeU,  555. 


vol..   IX. 


Digitized  by  VjOOQIC 


78  NORFOLK. 

Nakct  M.  Copeland  verms  Thomas  Crake  et  al. 

A  biU  in  eqvity  by  the  adnunittratrix  of  a  dteeutd  partner  a^nit  the  fwrviving 
partner  for  an  aecouat,  and  the  answer  of  tlie  defendant,  were  refenred  to  a  master, 
'*  he  to  take  the  books  and  papers  of  the  partnership,  examine  the  asme,  reoeiiv 
the  evidence,  bear  the  parties,  audit  and  stale  the  aoconnis,  and  report  the  fecti 
material  for  the  decision  of  the  cause,"  and  the  master  examined  the  defeadat 
on  oath,  without  objection  on  his  part.  HM,  that  the  defendant  eould  not  aAer- 
ward  except  lo  the  master's  report,  that  he  was  not  authorised  so  to  examine  tfaa 
defendant. 

In  stating  the  aooouats  under  such  order,  the  mastar  is  not  confined  to  items  specified 
in  the  bill  or  answer. 

On  a  heariag  before  a  master  upon  a  biU  and  answer,  general  allegations  in  the  aa» 
swer,  contaioiag  matters  of  belief  and  inference  from  fects  not  pmtienlnrlj  stated^ 
are  net  conclusive,  bat  may  be  controverted  by  testimony. 

In  stating  an  account  between  partners,  the  nuurter  is  not  obliged  to  state  the  die* 
bursemeats  oa  aeoonnt  of  the  firm,  if  the  evidence  is  insuficicnt  to  show  the  whola 
aasouat  and  a  partial  Aatement  wodd  not  lead  to  a  satiifeetory  result. 

If  the  master  sutes  the  net  profits  nt  a  gross  amount,  whea  the  evidence,  owing  to  the 
defendant's  n^lect  in  keeping  the  books,  is  insuflfeient  to  enable  him  to  state  Iba 
items,  and  no  objection  is  made  at  the  hearing  before  the  master,  the  dsfandant 
caanot  afterward  except  to  thu  mode  of  stating  the  acooant. 

This  was  a  bill  io  equity  brought  by  the  plaintiff  as  admin- 
istratrix  of  the  estate  of  Isaac  Copeland  ;  in  which  she  alleges, 
that  in  1813  the  intestate  entered  into  the  business  of  carpentiy 
and  machine-making,  as  a  partner  on  equal  shares  with  Thomas 
Onne,  one  of  the  defendants ;  that  she  believes  there  never 
was  any  written  agreement  containing  the  terms  of  the  copart- 
nership ;  that  Thomas  Crane  was  the  agent  of  the  company  and 
bad  the  keeping  of  the  books,  until  the  dissolution  of  the  co* 
partnership,  which  took  place  by  mutual  consent  in  October, 
1823  ;  that  during  the  last  eighteen  months  of  the  copartner- 
ship, Jephthah  Crane,  the  other  defendant,  was  admitted  into 
the  same  upon  terms  to  the  complainant  unknown  ;  that  the  in* 
testate  died  on  the  15th  of  January,  1827  ;  that  the  respondents 
have  never  stated  the  partnership  account,  and  that  they  have 
refused  to  exhibit  the  books  ;  that  the  complainant  believes, 
that  upon  a  just  settlement  of  the  concerns  of  the  copartnership 
there  would  be  due  to  her,  as  administratrix,  1000  dollars  ;  that 
some  proper  person  ought  to  be  appointed  to  take  the  books 
and  property  of  the  copartnership  and  have  the  custody  of  the 
74         same  for  the  benefit  of  all  persons  concerned  therein  ;  and  the 
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tfomplainant  prays  that  the  defendaDts  may  answer  upon  oath,     Copeland 
and  that  an  account  of  the  partnership  may  be  taken.  Cnuia. 

Thomas  Crane,  in  his  answer,  states  that  there  was  no  agent  * 
of  the  company,  each  copartner  exercising  the  right  of  roakbg 
contracts,  and  receiving  and  paying  out  money  ;  that  only  oue 
book  of  accounts  was  kept  by  the  respondent ;  that  this  book 
and  the  papers  relating  to  the  concerns  of  the  copartnership  have 
never  been  withheld  from  the  intestate,  or  the  administratrix  ; 
that  this  book  contains  accounts  of  a  considerable  portion  of 
the  labor  performed  and  the  machinery  manufactured  by  the 
firm  ;  that  it  does  not  contain  an  account  of  cash  received  and 
expended  by  the  company,  because  the  partners  were  in  the 
habit  of  receiving  payment  for  their  work  and  machinery  in  con- 
siderable sums  of  money  at  a  time,  and  when  a  payment  was 
thus  made,  it  was  usual  first  to  appropriate,  by  mutual  consent, 
so  much  of  the  amount  received  as  was  necessary  to  defray  the 
current  charges  and  expenses  of  the  firm,  and  to  divide  the  res- 
idue equally  between  themselves  ;  thus  the  profits  of  the  busi* 
ness  being  often  divided,  it  became  unnecessary  to  keep  a  par- 
ticular account  of  their  receipts  and  disbursements,  and  hence  no 
settlement  was  ever  made  between  the  partners  except  on  Sep- 
tember 22d,  1817  ;  that  the  respondent  verily  believes,  that  on 
April  22d,  1822,  when  Jephthah  Crane  was  admitted  a  copart 
ner,  the  intestate  had  received  his  full  share  of  all  the  profits 
arising  from  the  business  transacted  by  the  firm  of  Crane  and 
Copeland  ;  that  during  the  continuance  of  the  firm  of  T.  Crane, 
Copeland  and  J.  Crane,  the  respondent  received  in  cash  $4585, 
the  property  of  the  company,  and  that  according  to  the  best  of 
his  knowledge  and  belief,  the  company  are  probably  indebted  to 
him  in  the  sum  of  $  5609  ;  that  these  sums  are  not  stated  with 
certainty,  nor  is  it  in  the  power  of  the  respondent,  at  the  present 
time,  to  determine  accurately  the  balance  which  may  be  due  to 
him  ;  that  after  the  dissolution  of  the  copartnership,  Copeland 
presented  an  account,  in  which  he  acknowledged  he  had  receiv- 
ed $  34*75  of  the  property  of  the  company,  and  claimed  of 
them  $  136-85,  and  no  other  account  was  presented  by  him  ; 
that  the  intestate  retained  a  considerable  amount  of  tools  and  7A 
macbineiy  belonging  to  Crane  and  Copeland,  for  which  he  never 
accounted,  and  thai  the  respondent,  for  the  purpose  of  recover- 
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Copeland  ing  bis  proportion  of  the  property,  and  other  demands  against 
Crane.  ^  intestate,  commenced  an  action  agajnst  thu  administratrix, 
which  is  still  pending  ;  that  the  respondent  is  desirous  of  malt- 
ing a  final  adjustment  of  the  partnership  concerns,  and  that  he 
proposed  to  the  administratrix,  before  she  filed  her  bill,  to  sub- 
mit the  subject  to  arbitration,  and  that  he  is  ready  to  pursue 
such  course  as  the  Court  shall  direct. 

Jephthah  Crane  likewise  put  in  an  answer. 

The  cause  was  referred  to  Erastus  Worthington,  as  a  master 
in  chancery,  ^^  he  to  take  the  books  and  papers  of  the  late  part- 
nership, examine  the  same,  allowing  both  parties  access  thereto, 
receive  the  evidence,  hear  the  parties,  audit  and  state  the  ac* 
counts,  and  report  to  the  Court  all  the  facts  he  may  judge  ma* 
terial  for  the  proper  understanding  and  decision  thereof." 

In  the  master's  report  it  is  stated,  that  the  defendants  answer- 
ed on  oath  such  interrogatories  as  were  proposed  to  then) ;  that 
numerous  witnesses  on  each  side  had  been  examined  upon  oath  ; 
that  the  only  books  and  accounts  kept  by  the  copartners  are  two 
books  in  the  leg^r  form,  and  the  bills  of  charges  against  the 
firm  ;  that  these  bills  do  not  designate  when  or  by  whom  they 
were  paid  ;  that  the  books  do  not  contain  all  the  accounts  of 
machinery  sold,  or  of  work  done  by  the  copartners,  and  do  not 
show  when  or  by  whom  money  was  received ;  that  T.  Crane 
managed  their  affairs  abroad,  made  the  contracts  (with  the  ad- 
vice of  Copeland  when  he  was  present,)  was  the  general  re- 
ceiver of  the  money,  and  paid  most  of  the  bills  and  expenses  ; 
that  T.  Crane  stated,  that  when  he  divided  the  profits,  no  at- 
tempt was  made  to  bring  into  view  all  the  items  which  were 
necessary  to  be  known  before  a  correct  division  of  the  profits 
could  be  made ;  that  neither  party  exhibited  an  account  con- 
taining all  the  items  by  which  a  true  balance  could  be  ascertain- 
ed ;  and  that  they  resorted  to  estimates  of  a  general  nature,  to 
substantiate  their  claims.  And  the  auditor  stated  an  account, 
showing  a  balance  of  $  36  due  to  the  plaintiff. 
76  Thomas  Crane  took  several  exceptions  to  the  report. 

I .  Because  the  master  states  that  the  defendants  were  exam- 
ined before  him  upon  oath,  upon  certain  interrogatories,  where- 
as it  does  not  appear  that  he  had  any  authority  to  examine  them 
*n  that  manner. 
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3.  Because  the  roaster  states  certain  outstanding  debts  due     Copeknd 
from  the  copartners,  and  reports  that  they  should  be  paid  by'T.       Craae. 
Crane  ;  whereas  no  such  debts  are  mentioned  in  the  plaintiff's 
billy  nor  are  they  in  any  manner  put  in  issue  by  the  pleadinf^i  in 
the  case. 

3.  Because  the  master  allows  the  plaintiff  $  185  for  money 
paid  by  her,  or  her  intestate,  on  account  of  the  copartners, 
whereas  it  is  nowhere  alleged  in  her  bill  that  any  money  was 
paid  by  the  intestate,  or  the  plaintiff,  on  account  of  either  of 
the  copartnerships. 

4.  Because  the  case  being  heard  on  bill  and  answer,  the  an- 
swer of  T.  Crane  is  conclusive  evidence  of  all  the  facts  con- 
tained in  it  ;  nevertheless  the  master  permitted  other  evidence 
to  control  it. 

5.  Because  T.  Crane,  m  his  answer,  states  that  the  money 
received  during  the  first  partnership,  was  from  time  to  time 
divided  between  the  copartners,  and  that  he  verily  believes  that 
the  intestate  had  received  his  full  share  of  all  the  profits  arising 
from  the  business  transacted  by  them,  yet  the  master,  though 
the  hearing  was  upon  bill  and  answer,  allows  the  intestate  $458 
as  profits  arising  from  business  transacted  during  that  copart- 
nership. 

6.  Because  T.  Crane,  in  his  answer,  states  that  there  is  a 
balance  due  from  the  last  copartnership,  yet  the  master,  upon 
a  hearing  upon  bill  and  answer,  finds  a  large  balance  against 
Crane. 

7.  Because  the  master  states  that  it  was  proved  by  Isaa<» 
Copeland,  that  he  had  a  just  claim  against  T.  Crane  and  the 
intestate  for  the  rent  and  use  of  a  lathe  and  engine,  whereas  it 
appeared  by  the  testimony  (as  stated  in  the  exception)  that  no 
lent  was  due  from  T.  Crane. 

8.  Because  the  master  does  not  state  the  amount  of  dis- 
tarsements  proved  to  have  been  made  during  the  last  copart- 
nership 

9.  Because  the  master  found,  upon  insufficient  evidence,         77 
that  one  third  of  the  profits  of  the  last  copartnership  amounted 

to  $  860,  when  in  truth  the  facts  proved  that  the  profit  could 
not  have  been  half  of  that  amount. 
Leland  supported  the  exceptions.  OeL  97A 
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Copeland         As  to  the  first  exception,  be  eked   Blake's  Ch.  Pr.  222 
Q^^^       Rtm»tn  y.  Rtmstn^  2  Johns.  Ch.  R.  501. 

"  As  to  the  second  and  third  exceptions,  he  cited  Cameal  v. 

Banks,  10  Wheat.  181  ;  Harding  v.  Handy,  11  Wheat.  103; 
James  v.  M^Kernonj  6  Johns.  R.  543  ;  Stuart  v.  Mechanics* 
^c.  Bank,  19  Johns.  R.  496  ;  8  Conn.  Dig.  (by  Hammond) 
120;  Coop.  Eq.  PI.  12;  Consequa  v.  Fanning,  3  Johns. 
Ch.  R.  587. 

As  to  the  fourth,  fifth,  and  sixth  exceptions,  be  said  that  until 
a  replication  is  filed,  the  statements  in  the  answer  are  taken  to 
be  true  ;  and  the  respondent's  belief  is  evidence.  Com.  Dig. 
Chancery,  M ;  Coxe's  Dig.  148  ;  Leeds  v.  Marine  Ins   Co. 

2  Wheat.  380  ;  Dale  v.  M^Evers,  2  Cowen,  118  ;  Barker  v. 
Wyld,  1  Vem.  140. 

5.  X>.  Ward,  contra.  The  master  had  authority  to  examine 
the  respondents  upon  oath,  the  whole  subject  of  the  bill  and 
answer  being  submitted  to  him  by  the  order  of  court ;  but  with- 
out so  comprehensive  an  order  he  would  have  the  same  power, 
under  the  particular  circumstances  of  this  case.  The  facts 
were  known  to  the  respondents,  but  the  plaintiff  is  an  adminis- 
tratrix,  and  could  not  have  such  knowledge.  Com.  Dig.  Clian- 
eery,  P  7  ;  Hoffman's  Master  in  Ch.  14,  15  ;  Beames's  Or- 
ders, &c.  p.  24,  order  53,  and  p.  31,  order  70. 

The  respondents  did  not  object  to  the  examination,  and  it  is 
now  too  late  for  them  to  except.  Huse  v.  Lawet,  Bunb.  93  ; 
Ex  parte  Bax,  2  Ves.  sen.  388. 

The  answer  was  not  full  and  complete,  and  was  therefore 
subject  to  be  controlled  by  testimony.     Le  JSTeve  v.  Le  ^eve, 

3  Atk.  649  ;  S.  C.  1  Ves.  sen.  66. 

Od.3(Hh.  Wilde  J.  delivered  the  opinion  of  the  Court.  Several 
exceptions  have  been  taken  to  the  report  of  the  master,  none 
of  which,  we  think,  can  be  sustained. 

The  first  exception  is,  that  the  defendants  were  examined 
upon  oath,  on  interrogatories  before  the  master,  he  having  no 
78         special  authority  by  the  order  of  reference  thus  to  examine 
them. 

The  order  b  very  general,  and  does  not  specify  the  princi- 
ples upon  which  the  accounts  were  to  be  taken  by  the  master 
But  neither  party  objected  to  the  form  of  the  order,  or  it 
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would  have  been  drawn  up,  perhaps,  with  more  precision.    But     Copeland 
this  exception  cannot  be  allowed,  because  it  is  not  founded       Cr&ne 

on  any  objection  made  before  the  master.     Exceptions  are   " 

always  to  be  confined  to  objections  disallowed  or  overruled  by 
the  master.  Here  we  understand  the  defendants  submitted  to 
an  examination,  and  it  is  too  late  to  question  the  authority  of 
the  master. 

In  the  second  and  third  exceptions  it  is  alleged,  that  tht 
master,  in  auditing  and  stating  the  accounts,  considered  and 
aDowed  certain  items  not  mentioned  in  the  bill.  But  in  so  do- 
ing, we  do  not  perceive  that  he  exceeded  his  authority.  The 
bill  prays  that  a  full  and  just  account  should  be  taken  of  the 
partnership  concerns,  and  the  master  was  directed  to  state 
such  an  account,  and  to  report  all  the  facts  touching  the  same, 
which  he  might  judge  material.  And  this  clearly  authorized 
him  to  examine  and  state  all  the  partnership  accounts,  whether 
the  items  were  mentioned  in  the  bill  or  not. 

The  fourth,  fifth,  and  sixth  exceptions  are  founded  on  the 
supposition  that  the  master's  report  is  directly  opposed  to  ma- 
terial facts  and  allegations  contained  in  the  answer  of  one  of 
the  defendants,  as  to  which  he  contends  the  answer  is  conclu- 
sive. Thomas  Crane  states,  in  his  answer,  that  he  verily  be- 
lieves that  Copeland  had  received  his  full  share  of  all  the  profits 
arbing  from  the  partnership  concerns,  and  that  there  was  a 
balance  due  to  the  said  Crane.  Now  it  seems  quite  clear  that 
such  general  allegations,  containing  matters  of  belief  and  con- 
clusions from  facts  not  particularly  stated,  are  entitled  to  little 
or  no  weight  in  a  hearing  on  the  bill  and  answer.  The  answer 
is  only  conclusive  as  to  facts  directly  and  particularly  averred  ; 
and  not  as  to  matters  of  belief,  unless  the  grounds  of  belief  are 
disclosed,  and  are  deemed  sufficient.  Now  it  appears  by 
Thomas  Crane's  answers  to  interrogatories  put  to  him  by  the 
master,  that  he  was  ignorant  of,  or  did  not  recollect,  the  mate- 
rial facts,  a  knowledge  of  which  was  requisite  to  justify  his 
belief  as  stated  in  his  answer.     The  decision  of  the  master,  79 

therefore,  on  this  point  is  unquestionably  correct. 

The  remaining  exceptions  relate  to  the  master's  report  of 
the  evidence,  and  the  inferences  drawn  therefrom.  It  is  ob- 
jected, that  the  amount  of  disbursements  is  not  stated.     The 

It 
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answer  is,  and  we  think  it  satisfactory,  that  the  evidence  was 
insufficient  to  show  the  full  amount,  and  that  a  partial  statement 
could  not  lead  to  any  satisfactory  result. 

It  is  also  objected,  that  the  net  profits  are  stated  at  a  gross 
amount,  without  stating  the  items.  But  this  mode  of  stating 
the  account  was  necessary,  arising  from  a  defect  of  evidence, 
and  at  the  hearing  was  acquiesced  in  by  both  parties.  If  the 
amount  of  these  profits  could  not  be  ascertained  with  perfect 
certainty,  it  was  owing  to  the  neglect  of  Thomas  Crane,  who 
kept  the  books,  and  received  the  profits.  He  therefore  has 
no  just  cause  of  complaint,  since  it  was  his  duty  to  render  a 
true  and  exact  account  of  the  expenditures  and  profits. 

Exceptions  dUalloued. 


60        Seth  Hastinos  versus  The  Blue  Hill  Turnpike 

Corporation. 


A  deed  of  releBse  of  tharee  io  a  turnpike  eorporation  will  be  held  to  operate  at  a 
grant,  to  order  to  effect  the  intent  of  the  parties. 

Where  a  clerk  of  a  corporation  is  not  required  by  any  statute  to  be  under  oath,  bat 
the  corporation,  for  their  own  lecurity,  make  a  by-law  requiring  bin  Io  be  sworn, 
they  cannot  avail  themselves  of  his  omission  to  take  the  oath,  in  defence  to  an  ac- 
tion against  them  by  one  claiming  to  be  a  stockholder. 

Where  the  by-laws  of  a  corporation  provide  that  the  clerk  shall  be  choaen  annually, 
and  likewise  that  he  shall  continue  io  office  until  another  shall  be  cboeen  and  duly 
qualified,  if  a  person  chosen  and  qualified  is  re-elected  the  next  year,  he  continues 
to  be  clerk  under  the  first  election  until  he  shall  be  qualified  under  the  second 
election. 

The  certificate  of  a  recording  officer,  that  a  deed  has  been  duly  recorded,  is  only 
primA  facie  evidence  of  the  fact,  and  may  be  rebutted  by  the  production  of  the  re- 
cords, showing  that  it  has  not  been  recorded. 

80  that  where  the  clerk  of  a  turnpike  corporation  certified  on  the  deed  of  a  purchaser 
of  shares,  that  it  was  duly  recorded,  when  in  fact  it  was  not,  the  title  of  a  subse- 
quent purchaser  without  notice,  whose  deed  was  recorded,  prerailed  over  that  of 
the  fint  purehaser. 

Assumpsit  for  money  had  and  received,  to  recover  the  divi« 
dends  on  twelve  shares,  numbered  from  25  to  37  inclusive,  in 
the  stock  of  the  Blue  Hill  Turnpike  Corporation.  Plea,  the 
general  issue.     Trial  before  Morton  J. 

The  defendants  admitted  that  the  dividends  had  been  de 
clared  upon  the  abovementioned  shares,  and  that  the  plaintiff 
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leroanded  payment  of  them  in  February  1828,  but  they  de-     Hastings 
Died  the  plaintiff's  title  to  the  shares.  Bluelffill 

To  prove  his  title,  the  plaintiff  gave  in  evidence  deeds  from     Turnpike 
William  P.  Whiting  to  Daniel  Wild,  from  Wild  to  Samuel   ^^'T^"^ 
Woods,  and  from  Wild  and  Woods  to  the  plaintiff,  which  were 
certified  to  be  recorded,  and  which  were  actually  recorded  in 
the  records  of  the  corporation,  which  were  produced. 

The  defendants  gave  in  evidence  a  deed  of  the  same  shares 
from  Whiting  to  Mary  Wales,  duly  acknowledged,  of  earlier 
date  than  either  of  the  above  deeds. 

It  appeared  that  Whiting  had  been  clerk  of  the  corporation 
from  its  commencement  to  the  year  1827,  when  he  died,  and 
during  this  time  he  kept  all  their  records.  The  deed  to  Mary 
Wales  had  upon  it  the  certi6cate  of  Whiting,  that  it  had  been 
recorded,  but  upon  the  production  of  the  records  it  appeared  8^ 
that  it  was  not  recorded. 

Upon  this  evidence  the  defendants  consented  to  be  defaulted. 
If  it  is  sufficient  to  support  the  action,  judgment  was  to  be  ren^ 
dered  upon  the  default. 

The  papers  used  at  the  trial  made  a  part  of  the  case. 

Harrington^  for  the  defendants.    The  deed  from  Whiting  to     Oct  28C4 
Wild  is  insufficient,  as  it  is  merely  a  release,  the  words  being 
*'  remise,  release,  and  quitclaim  ;"  whereas  in  the  form  pre- 
scribed in  the  by-laws,. the  words  are  ^^selj  and  convey." 

In  1826  and  1827,  when  the  deeds  under  which  the  plaintiff 
claims  were  made,  no  person  had  been  qualified  to  make  a  rec- 
ord. Whiting  not  having  taken  an  oath,  as  required  by  the  by- 
laws. The  by-laws  provided  that  there  should  be  an  annual 
meeting,  and  that  all  officers  should  be  then  chosen,  and  that 
the  clerk  should  be  sworn  to  the  faithful  performance  of  his 
duty.  The  office  of  the  clerk  was  annual.  Dedham  Bank  v. 
Chickering,  3  Pick.  340. 

The  certificate  of  the  clerk,  duly  chosen  and  sworn,  is  con* 
elusive  evidence  of  the  recording  of  the  deed  to  Mary  Wales. 
3  Dane's  Abr.  p.  356,  art.  2 ;  Peake's  Ev.  32 ;  Gilb.  Ev. 
24,  26;  Bull.  N.  P.  229  ;  I  Stark.  Ev.  173  ;  Kinnersley  v. 
Orpey  1  Doug.  57  ;  Selby  v.  Harris^  I  Ld.  Raym.  745. 

fF.  S.  Hastings  for  the  plaintiff.  The  act  of  incorporation 
(Si.  1603,  c.  130,  §  5,)  provides,  that  the  transfer  of  shares 
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HMtings     shall  be  by  deed,  but  it  prescribes  no  fonn ;  and  the  by  law 

Blue  HiU     prescribing  a  form  is  repealed  by  a  subsequent  set  of  by-laws, 

Turnpike     which  are  silent  on  that  subject. 

A  release  will  operate  as  a  grant,  in  order  to  effect  the  intent 

of  the  parties.     GoodtUle  7.  Baiky^  Cowp.  597. 

The  act  of  incorporation  does  not  require  that  the  clerk  shall 
take  an  oath ;  the  requisition  was  by  the  corporation  for  their 
own  security  ;  and  a  purchaser,  being  a  stranger,  is  not  bound 
to  ask  whether  the  oath  has  been  administered.  But  this  is 
immaterial,  for  both  sets  of  by-laws  say  that  the  clerk  shall 
continue  in  office  until  a  successor  shall  be  chosen  and  duly 
qualiGed ;  and  if  there  were  no  such  by-law,  the  same  result 
would  follow,  even  if  the  office  were  annual ;  which  is  not  the 
8S  case  here.  2  Kent's  Comm.  238  ;  Dedham  Bank  y.  Chick' 
ering,  3  Pick.  340. 

Whiting  was  clerk  de  facto ;  and  that  is  sufficient  as  respects 
strangers.  Bucknam  v.  Ru^kt^  15  Mass.  R.  180;  JSTo^on 
r.  Dillingham^  ibid.  170 ;  Fowkr  y.  Bebccy  9  Mass.  R.  231; 
Doty  V.  Gorham,  5  Pick.  487. 

The  certificate  of  the  clerk  can  stand  on  no  better  grotmd 
than  a  certified  copy  ;  which  is  not  evidence,  when  the  record 
itself  is  in  court.  Lynch  v.  Ckrkcj  3  Salk.  154  ;  Rex  ▼. 
Gordon,  2  Doug.  593  ;  1  Stark.  Ev.  181,  182.  Besides,  the 
clerk  of  this  corporation  is  not  a  certifying  officer.  1  Stark. 
Ev.  154,  155,  158,  159  ;  1  Phil.  Ev.  (2d  ed.)  290,  292  ; 
Hallotcell  ^e.  Bank  v.  Hamlinj  14  Mass.  R.  178 ;  Stoepcr 
V.  Lessee  of  Whitman^  6  Binney,  416  ;  M^Carty  v.  Sherman^ 
3  Johns.  R.  429. 
Metcalf  on  the  same  side. 

Oct  30f^  Wilde  J.  delivered  the  opinion  of  the  Court.  The  first 
objection  to  the  plaintiff's  title  deeds  is,  that  they  are  not  con« 
formable  to  the  form  prescribed  by  the  by-laws  of  the  corpora- 
tion. To  this  objection  it  was  answered,  and  we  think  satis- 
factorily,  that  before  the  deed  was  made,  under  which  the 
plaintiff  claims,  the  by-laws  were  repealed,  and  there  was  no 
exception  as  to  the  form  of  the  deed  in  the  repealing  clause. 

It  was  then  objected,  that  the  deed  was  a  mere  release,  and 
not  sufficient  by  the  rules  of  law  to  transfer  the  title.     If  these 
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were  real  estate,  there  might  be  weight  in  this  objection  ;i  Hastingg 
but  personal  estate  may  be  transferred  without  a  deed ;  and  Blue  Hill 
when  a  deed  or  bill  of  sale  becomes  necessary,  or  proper,  or  is     Turnpike 

adopted  as  the  most  convenient  evidence  of  the  transfer,  it  is  — — < 

to  be  liberally  constraed,  so  as  to  effectuate  the  intention  of 
die  parties,  and  is  not  to  be  governed  rigidly  by  the  precise 
rules  applicable  to  the  conveyances  of  real  estate.  It  is  suffi- 
cient that  it  is  made  clear  that  it  was  the  intention  of  the  parties 
to  transfer  the  property.  And  this  we  think  appears  manifestly 
by  the  terms  of  the  deed  under  which  the  plaintiff  claims.^ 

The  next  objection  is,  that  the  clerk  of  the  corporation,  who 
made  the  deed,  was  not  duly  qualified,  not  having  taken  the 
oath  after  his  last  election  previous  to  making  the  deed,  in 
conformity  to  one  of  the  by-laws  of  the  corporation.  To  this 
objection  it  was  replied,  that  the  act  of  incorporation  did  not  8SI 
require  the  clerk  to  be  sworn  ;  and  that  if  the  corporation  for 
their  own  security  required  it,  it  was  only  directory,  and  was  1 

not  an  indispensable  qualification  ;  and  if  it  was,  that  the  same  * 

person  was  clerk  the  next  year  previous,  and  was  duly  qualified, 
and  that  he  continued  in  office  under  the  former  election  until 
he  was  duly  qualified  under  the  new.  And  we  are  of  opinion 
that  this  would  be  the  necessary  consequence,  if  we  were  to 
decide  that  the  oath  required  was  an  indispensable  qualification. 
For  though  the  by-laws  provide  that  the  clerk  shall  be  chosen 
annually,  they  also  provide  that  he  shall  continue  in  office  until 
another  shall  be  chosen  and  duly  qualified.^  But  we  think  the 
taking  of  the  oath  was  not  an  essential  qualification.  The  by- 
law was  directory,  and  made  for  the  benefit  and  security  of  the 
corporation.  It  was  their  business  to  see  that  it  was  duly  ad- 
mmistered,  and  it  ought  not  to  be  so  construed  as  to  allow  them 
to  avail  themselves  of  their  own  neglect,  to  set  aside  the  title 
of  9  bona  fide  purchaser.  And  so  are  the  authorities  on  both 
points.     2  Kent's  Comm.  239,  [3d  ed.  295,  note  b ;]    7%a 

>  Bat  tee  ReTbed  Sut.  c.  59,  §  5. 

•  See  JUfieed  Stet  e,  39,§  10. 

*  See  J^CeU  t.  Bfram  Mamf,  Co.  6  Connect  R.  26 ;  M  SahU  Ckmdk  v. 
UeM,  1  Hall,  (N.  York,)  191 ',  2  Kent*e  Comm.  (3d  ed.)  294, 296;  Revbed 
Slit  c  38,  $  4 
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Hastingi      Qiie€n  v.  Corp.  of  Durham^  10  Mod.  147 ;  Foot  v.  Proirft; 

BlueHill     ^  Str.  625  ;   The  People  v.  RunkeU  9  Johns.  R.  158. 

Turnpike  go  also  the  other  ground  of  defence  as  to  the  dividends,  on 
rpora  on.  ^  ^^^^  ^^  ^^^  shares,  under  the  title  of  Mary  Wales,  cannot  be 
maintained.  The  deed  to  her,  it  is  true,  was  prior  in  date  to 
that  under  which  the  plaintiff  claims,  and  was  duly  acknowl- 
edged ;  and  on  the  back  of  the  deed  it  had  been  certified  by 
the  clerk,  that  it  had  been  duly  recorded  ;  but  on  the  produc- 
tion of  the  record  it  appeared  that  the  deed  was  not  recorded. 
On  this  point  the  record  is  conclusive.  The  certificate  of  the 
clerk  b  only  primd  facie  evidence.  To  determine  otherwise, 
would  defeat  one  of  the  principal  objects  of  the  record,  for  the 
certificate  of  the  clerk  would  be  no  notice  to  subsequent  pur- 
chasers. And  by  all  the  rules  of  evidence,  the  record  must  be 
conclusive  on  this  point.     [But  see  Ames  v.  Phelpty  18  Pick 

3140 

Judgment  for  the  plaintiff. 


Joseph  Morrill,  Administrator  of  Eliakim  Morrill, 
versus  James  Richardson. 

The  anigneef  of  an  iDaolvent  debtor  gav«  a  bond  to  him  oondiiiooed  that  tbej  ihooM 
faithfully  diipoM  of  the  property  aMigned  by  him  to  them,  and  distribute  the  pro- 
ceedi  ratably  among  Midi  creditor!  of  tiie  auignor  u  had  executed  an  agreement 
to  discharge  their  claims  against  him,  (two  of  the  assignees  were  among  these  cred* 
itors,)  and  pay  the  snrplus,  if  any,  to  the  assignor.  In  an  action  on  this  bond, 
against  one  of  the  obligors,  the  defendant  pleaded  that  the  assignees  had  fiiithfolly 
disposed  of  the  property,  that  the  debts  due  to  the  two  assignees  who  were  cred 
itors  amounted  to  more  than  the  whole  proceeds,  and  that  the  other  creditors, 
**  if  any,'*  who  had  executed  the  agreement,  **  had  not  exhibited  and  prored  their 
claims  before  the  assignees  in  such  manner  as  that  they  conid  liquidate  the  same, 
and  make  the  proportional  distribution."  Held,  on  special  demurrer,  that  this  plea 
was  bad,  both  in  form  and  subsunce,  for  uncertainty,  and  the  omission  of  material 
allegations. 

The  plea  should  have  aterred,  that  the  assignees  had  been  ready  to  receive  the  claiiM 
of  the  creditors,  and  that  one  or  more  meetings  had  been  called  for  the  purpose,  of 
the  time  and  place  of  which  the  creditors  had  been  noti6ed. 

This  was  an  action  of  debt  upon  a  bond,  the  condition  of 
which,  as  it  appeared  upon  oyer,  was  as  follows.  After  reciting 
that  Jeremiah  S.  Boies,  and  the  defendant,  and  Jabez  Chick- 
ering,  at  the  ipeeting  of  those  creditors  of  the  plaintiff's  intes« 
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tale,  who  had  executed  an  obligation  to  discharge  their  claims       Morrill 
on  his  assigning  all  his  goods  and  estate  to  commissioners  to  be    Rj^budtoa 
chosen,  were  duly  chosen  commissioners  or  assignees,  and  that  '     — — — 
the  goods  and  estate  bad  been  duly  assigned  to  them  to  be  by 
them  disposed  of  to  the  best  advantage,  and  the  proceeds  dis- 
tributed ratably  among  the  creditors,  the  condition  was  ^^  if  the 
said  Jeremiah,  James,  and  Jabez  shall  well  and  raithfully  dis- 
pose of  the  said  goods,  effects  and  estate,  and  distribute  the 
proceeds  as  aforesaid,  and  shall  account  with  the  said  Eliakim, 
and  pay  over  to  him  the  surplus,  if  any  remain,  after  paying 
all  reasonable  charges,  then  this  obligation  to  be  void."     The 
bond  was  not  executed  by  Boies,  but  only  by  the  defendant 
and  Chickering. 

The  defendant  then  pleaded  in  bar,  that  at  the  time  when  the 
assignment  of  the  intestate,  the  obligation  signed  by  the  credi- 
tors, and  the  bond  declared  on,  were  made,  the  intestate  was 
indebted  to  the  Dorchester  Cotton  and  Iron  Factory,  of  which 
Boies  was  agent,  and  to  the  defendant,  respectively,  in  large 
sums  of  money,  and  that  Boies,  as  such  agent,  and  the  defend-  ^b 
ant,  severally  executed  the  obligation  to  discharge  their  several 
claims,  and  thereby  agreed  to  receive  their  ratable  proportion 
of  the  proceeds  of  the  assigned  property,  and  to  discharge 
their  several  claims,  and  further,  that  Boies,  the  defendant,  and 
Chickering  did  well  and  faithfully  dispose  of  the  assigned  prop- 
erty, and  that  the  whole  amount  of  proceeds  fell  far  short  of 
the  amount  due  to  Boies  as  agent,  and  to  the  defendant,  '^  and 
that  the  other  creditors,  if  any,  who  signed  the  said  obligation 
to  receive  their  proportional  parts  of  the  proceeds  of  said  prop- 
erty and  discharge  the  said  Eliakim,  have  not  exhibited  and 
proved  their  claims  before  the  said  commissioners  in  such  man- 
ner that  they  could  liquidate  the  same,  and  make  the  propor- 
tional distribution." 

The  plaintiff  demurred  specially  to  this  plea,  assigning  sev* 
eral  causes  of  demurrer.     Among  them  were, 

1 .  Because  the  excuse  given  in  the  plea,  for  the  non-per- 
formance of  the  condition  of  the  bond,  is  alleged  in  such 
vague  and  indefinite  terms,  that  it  cannot  be  inferred  by 
whose  fault  it  was  that  the  creditors  did  not  exhibit  and  prove 
their  chime. 

VOL   rx.  8  » 
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MorriU  2.  Because  the  plea  does  not  aver  that  the  defendant,  evei 

ftichardsoiL  ^'^^^^  receiving  the  proceeds  of  the  property,  has  always  been, 
'^  and  still  is  ready  to  distribute  them  among  the  creditors,  and 

that  he  has  afforded  them  an  opportunity  to  prove  their  claims, 
by  appointing  a  time  and  place  for  so  doing,  and  giving  due  no- 
tice thereof. 

3.  Because,  should  the  plaintiff  traverse  the  facts  pleaded 
as  an  excuse,  and  issue  be  joined  thereon,  it  could  not  be  tried 
by  the  jury,  for  it  is  not  stated  in  what  particular  manner  the 
creditors  refused  to  exhibit  their  claims. 
CM.  S8<&.  fVorlhinglanj  in  support  of  the  demurrer,  cited  1  Chit.  PI. 

242,  317. 

Cushingy  contra^  cited  Griffith  v.  Harrison^  4  Mod.  249  ; 
8.  C.  1  Salk.  196;  1  Chit.  PI.  520. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  Tbo 
plea  in  bar  is  manifestly  defective  in  substance,  as  well  as  in 
form.  There  is  no  averment  of  the  performance  of  a  material 
part  of  the  condition  ;  nor  any  sufficient  excuse  alleged  for  the 
non*performance. 
S6  The  substance  of  the  condition  is,  that  the  defendant  with 

Boies  and  Chickering,  as  assignees  of  the  goods  and  estate  of 
Eliakim  Morrill,  an  insolvent  debtor,  should  sell  and  dispose  of 
the  goods  and  estate,  and  distribute  the  proceeds  among  the 
several  creditors  who  had  become  parties  to  the  assignment,  in 
proportion  to  their  several  claims. 

The  plea  alleges,  that  the  defendant  and  the  other  assignees 
named  in  the  condition,  did  well  and  faithfully  dispose  of  the 
goods,  effects  and  estate  assigned  to  them  ;  but  it  is  not  averred 
that  the  proceeds  have  been  distributed  among  the  creditors 
according  to  the  condition  ;  on  the  contrary,  it  is  implicitly  ad- 
mitted that  no  such  distribution  has  been  made.  The  excuse 
alleged  for  the  non-performance  of  the  condition  in  this  particu« 
lar  is,  that  the  creditors,  if  any^  entitled  to  a  proportional  dis- 
tribution of  the  proceeds,  had  not  exhibited  and  proved  their 
claims  before  the  assignees  or  commissioners  in  such  manner 
as  that  they  could  liquidate  the  same,  and  make  the  propor- 
tional distribution.  This  is  a  material  part  of  the  plea,  and  it 
is  both  uncertain  and  defective  ;  uncertain,  because  it  does  not 
admit  that  there  were  any  creditors  except  the  assignees,  enti 
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ded  to  distribution  ;'and  defective,  because  there  b  do  ayer-       Morrill 
ment  that  the  assignees  were  ready  to  receive  and  liquidate  the    Aichardsoit 
claims  of  the  creditors,  and  to  make  the  distribution.  '^"^^ 

Where  the  concurrence  of  both  parties  becomes  necessary 
for  the  performance  of  a  condition,  the  party  who  attempts  to 
ex(  use  the  non-performance,  in  pleading,  must  allege  that  he 
has  done,  or  was  ready  to  do,  all  that  he  was  bound  to  do  on 
liis  part ;  or  that  he  was  discharged  from  the  performance  by 
the  other  party.  ^  The  defendant  therefore  ought  to  have 
averred  that  the  assignees  had  been  ready  and  willing  to  receive 
the  claims  of  the  other  creditors,  and  to  liquidate  the  same ; 
that  a  meeting  or  meetings  of  the  assignees  for  this  purpose 
bad  been  appointed  ;  and  that  notice  of  the  time  and  place  of 
meeting  bad  been  duly  given  to  the  creditors.  The  first  act 
was  to  be  done  by  the  assignees  ;  for  the  creditors  could  not 
prove  their  claims  before  them,  unless  they  were  together  to 
reeeire  the  proof;  nor  could  the  creditors  know  when  and 
where  to  present  their  claims  for  liquidation,  unless  some  no- 
tice was  given  of  the  time  and  place  appointed  by  the  assigneen 
for  this  purpose.  80  that  no  good  reason  is  alleged  for  the  87 
non-performance  of  the  condition.  For  aught  that  appears  to 
the  contrary,  it  was  owing  to  the  neglect  of  the  defendant|  and 
therefore  the  plea  in  bar  is  clearly  insufficient. 

>  See  1  ChiUy  on  PL  (7th  Am.  ed.)  358  W  jtf. 
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Edv^tard  Vinton  et  al.  versus  Jonas  Welsh. 

Whore  a  stalute  gives  a  qui  tarn  actioD  for  a  peDali^,  several  persons  cacnoi  joia  to- 
gether in  the  suit  as  informers. 

A  statute  provided  thai  a  town  night  regulate  the  fishery  io  a  river  passing  through  if 
and  appoint  a  committee  to  enforce  tlie  regulations  and  prosecute  violations  of 
them,  and  also  gave  a  penalty  againet  Uie  owners  of  dams  on  the  river  if  they  did 
not  keep  sufficient  pauage-ways  open  for  fish,  the  penalty  Co  be  reeoterad,  one  third 
to  the  use  of  the  informer,  and  two  tliirds  to  the  use  of  the  town;  kM,  that  the 
committee  ooiUd  not  maintain  an  action  for  such  a  penalty  in  their  own  names  for 
the  use  of  the  town. 

In  Massachusetts,  the  legislature  having  always  enerciaed  the  right  of  regulating 
fisheries  in  rivers  not  navigable,  the  common  kw  right  of  fishery  in  the  ripariao 
proprietors  is  subject  to  such  regukaiuui<  as  tlie  legislature  may  make. 

The  St,  1817,  c.  151,  with  regard  to  the  fishery  in  Monatiquot  river,  is  not  repealed 
by  the  £l(.  1818,  e.  86,  incorporating  the  proprietors  of  milb  on  the  same  river. 

This  was  an  action  of  debt  to  recover  a  penalty.  In  the 
writ  the  plaintifb  describe  themselves  as  ^^  a  committee  of  the 
town  of  Braintree  for  ihe  purpose  hereinafter  mentioned,  and 
who  sue  for  the  use  and  benefit  of  the  town  of  Braintree." 

By  the  first  section  of  St.  1817,  c.  151,  the  inhabitants  ot 
the  town  of  Braintree  are  authorized  to  regulate  at  their  annual 
meeting  in  March  or  April,  the  taking  of  fish  in  the  Monati- 
quot river  within  that  town,  and  the  regulations  thus  made  are 
to  continue  in  force  for  a  year,  and  until  neW  regulations  are 
made,  and  it  is  made  their  duty  at  this  meeting  to  choose 
^^  three  discreet  persons  by  ballot,  whose  duty  it  shall  be  to  in« 
spect  said  river,  to  cause  the  regulations  respecting  said  fishery 
to  be  carried  into  effect,  and  to  prosecute  all  violations  thereof 
tliat  shall  come  to  their  knowledge." 

The  second  section  requires  the  owners  or  occupiers  of  dams 
across  the  river,  during  the  time  the  fish  are  passing  up,  to 
keep  r^pen  a  passage  through,  over,  or  round  their  respective 
dams,  sufficient  for  the  passage  of  the  fish,  to  the  satisfaction  of 
88  the  selectmen  of  the  town,  under  penalty  of  a  sum  not  less  than 

twenty,  nor  more  than  fifty  dollars,  for  every  twenty-four 
hours'  neglect  to  open  a  passage,  after  being  required  in  writ- 
ing by  the  committee  to  do  so. 

The  third  section  inflicts  a  penalty  for  making  wears. 

The  fourtli  section  authorizes  auy  inhabitant  of  the  town,  be- 
ing a  freeholder,  to  prosecute  for  the  penalties  given  by  the 
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act  i  and  by  section  sixth,  one  third  of  all  penalties  recovered 
goes  to  the  use  of  the  complainant,  and  the  other  two  thirds  to 
the  use  of  the  town. 

This  action  was  brought  to  recover  the  penalty  given  by  the 
second  section  of  the  act.  The  6rst  count  recites  the  provis- 
ions of  the  act,  and  avers  that  the  plaintiffs  were  chosen  a  com« 
mittee,  that  the  defendant  occupied  a  dam,  &c.  on  May  22d, 
1827,  that  the  fish  were  then  passing,  that  although  he  was  duly 
notified,  he  neglected  for  the  space  of  twenty*four  hours  to 
open  a  passage,  and  that  he  had  thereby  incurred  a  forfeiture  of 
not  less  than  twenty,  nor  more  than  fifty  dollars,  whereby  ao 
action  bad  accrued  to  the  plaintiffs,  ^^a  committee  as  aforesaid," 
to  demand  and  have  to  the  use  of  the  town  of  Braintree,  &c. 

The  second  count  is  similar,  except  that  it  demands  $  200 
as  a  penalty  for  ten  days'  neglect  to  open  a  passage. 

The  defendant  pleaded,  1 .  The  general  issue,  nil  debet ;  on 
which  issue  was  joined. 

2.  The  defendant  pleaded,  (protesting  that  the  inhabitants  of 
Braintree  had  not  any  right  to  take  or  dispose  of  the  fish  in  the 
river,  or  to  require  the  opening  of  passage  ways  &c.)  that  the 
Monatiquot  is  not  an  arm  of  the  sea,  or  navigable  by  any  boats^ 
9ut  that  it  is  owned  by  the  abutters  on  it,  and  is  traversed  by 
divers  dams,  &c.  lawfully  built  and  maintained,  &c^ ;  that  on 
June  12th,  1818,  an  act  [St.  1818,  c.  35,]  was  passed,  '^  to 
incorporate  the  proprietors  of  mills  on  Monatiquot  river  in 
Braintree,"  by  which  the  defendant  and  others  were  made  a 
corporation,  and  empowered  to  make  the  reserves  of  water 
wished  for  by  them,  as  such  proprietors,  of  the  waters  in  cei« 
tain  ponds,  (being  all  the  ponds  which  are  the  sources  of  the 
river,)  with  power  to  erect  dams  to  raise  the  water  in  the  ponds 
and  to  draw  it  off  at  pleasure  for  the  use  of  the  mills  ;  that  the 
corporation  was  established,  and  the  provisions  of  the  act  car- 
ried into  effect ;  that  the  defendant  then  was,  and  has  ever 
since  been,  the  proprietor  of  a  mill  on  the  river,  and  a  member 
of  the  corporation,  and  that  he  and  the  other  members  have  a 
right  to  use  and  appropriate,  for  their  own  benefit,  all  the  wa- 
ters *n  the  river,  by  virtue  of  the  act,  including  all  the  water 
horn  the  ponds  ;  that  fish  will  not  ascend  rivers  when  they  are 
excluded  from  the  ponds  above  ;  and  that  the  legislature  in* 
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Vinton      tended  by  the  act  to  grant  to  the  corporation  the  right  of  ob- 

Weiib       structing  the  passage  of  fish  up  to  the  ponds,  and  over  or  round 

the  damS)  and  that  the  waters  should  be  exclusively  used  for 

mills  ;  and  that  the  defendant  was  not  obliged  to  keep  open  any 

passage  for  the  fish. 

The  plaintiffs  replied,  that  the  defendant  was  obliged,  by  the 
statute  mentioned  in  the  declaration,  to  keep  open  a  passage. 
&c.  tendering  an  issue  to  the  country,  which  was  joined. 
At  the  trial  the  defendant  submitted  to  the  court, 

1 .  That  the  plaintiffs  could  not  maintain  this  action,  or  any 
action,  under  the  statute,  to  recover  a  penalty,  as  a  committee, 
to  the  use  of  the  town. 

2.  The  defendant  contended,  that  the  statute  relied  on  in 
the  declaration  did  not  confer  upon  the  town  of  Braintree  a 
right  to  the  fishery  in  Monatiquot  river  ;  that  the  river  being 
unnavigable,  and  not  flowed  by  the  tide  waters,  the  legislature 
could  not  vest  the  right  in  the  town  ;  but  that  the  right  of  fish- 
ery belonged  to  the  riparian  proprietors,  and  could  not  be  dis- 
posed of  by  the  legislature  without  their  consent.  But  the 
judge  ruled  this  point  and  the  preceding  one,  against  the  de 
fendant,  reserving  them  for  the  opinion  of  the  whole  Court. 

3.  The  defendant  also  insisted,  that  the  act  of  incorporation 
of  the  mill-proprietors  repealed  all  preceding  acts  inconsistent 
with  it,  and  that  if  the  town  of  Braintree  ever  had  any  right,  it 
was  taken  away  by  that  act,  and  that  the  provisions  of  that  act 
were  inconsistent  with,  and  therefore  repealed-,  the  previous  act 
relied  on  in  the  declaration.  This  question  was  also  reserved 
for  the  opinion  of  the  whole  Court. 

A  verdict  was  found  for  the  plaintiffs,  that  the  defendant  was 
indebted  in  the  sum  of  two  hundred  dollars.     Judgment  was  to 
be  entered  on  the  verdict,  or  the  plaintiffs  to  become  nonsuit, 
according  to  the  opinion  of  the  whole  Court. 
90  SuUioan^  and  Metcalf^tor  the  defendant.    The  plaintiffs  can- 

Ott  9411k.  not  maintain  an  action  as  a  committee,  for  this  penalty  The 
statute  only  authorizes  them  to  prosecute  the  violations  of  reg- 
ulations made  by  the  town.  The  penalties  can  only  be  sued 
for  in  the  manner  directed  in  the  4th  section.  A  joint  action 
cannot  be  maintained  by  the  plaintiffs  as  common  informers 
considering  their  description  as  a  committee  as  surplusage,  fot 
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there  can  be  no  joint  interest  in  a  penalty.  Hammond  on  Par- 
ties, 48 ;  5  Dane's  Abr.  244  ;  Commonv>eaUh  v.  Messenger^ 

4  Mass.   R.  462  ;  Pkming  v.  Bailey,  5  East,  313. 
The  town  of  Braintree  has  not,  either  by  the  common  law, 

or  the  kw  of  Massachusetts,  an  exclusive  right  of  fishery  in  this 
river.  Pea$e  v.  Mams,  2  Connect.  481  ;  Palmer  v.  JUulli 
gm,  3  Gaines's  R.  319  ;  The  People  v.  Piatt,  17  Johns.  R. 
195;  Hooker  v.  Cummingi,  20  Johns.  R.  90;  Carson  v. 
Blazer,  2  Binney,  475  ;  Col.  Ord.  1641,  Anc.  Charters,  &c. 
148  ;  Prov.  Si.  9  Mn.  c.  3  ;  Prov.  St.  15  Geo.  2,  c.  6  ; 
Proo.  JU.  19  Oeo.  2,  c.  2.  If  the  town  of  Braintree  ever  had 
any  right  over  this  fishery,  it  was  taken  away  by  the  statute  in- 
corporating the  proprietors  of  the  mills.  St.  1787,  c.  35, 
I  Spec.  Laws,  183;  St.  1790,  c.  17,  1  Spec.  Laws,  287  ; 
a.  Mar.  6,  1773,  3  Spec  Laws,  jJpp.  38 ;  St.  1819,  c.  125, 

5  Spec.  Laws,  356  ;  Randolph  v.  Braintree,  4  Mass.  R.  315  ; 
Siovghion  v.  Baker,  4  Mass.  R.  522  ;  Somerset  v.  Dighton,  12 
Mass.  R.  384. 

Riehardsonj  for  the  plaintifis.  The  right  of  the  legislature  to 
regulate  fisheries  in  streams,  and  to  give  the  benefits  of  them 
to  towns,  is  well  settled.  It  is  a  right  which  has  been  exercised 
from  the  earliest  times.  Commonwealth  v.  Chapin,  5  Pick. 
199.  The  statute  incorporating  the  proprietors  of  the  mills 
did  not  repeal  the  fish  act.  As  to  the  form  of  action,  the  reg- 
ulations to  be  made  by  the  town  extended  to  the  fish-ways, 
which  the  selectmen  were  .to  examine,  and  a  neglect  on  the 
part  of  the  defendant  after  notice,  to  provide  a  sufficient  pas- 
sage for  the  fish,  was  such  a  violation  of  the  regulations  as  the 
committee  were  hound  to  prosecute. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 
Parker  C.  J.  We  consider  it  very  clear  that  this  action 
cannot  be  sustained  by  the  plaintifis  as  a  committee  of  the  in- 
habitants of  Braintree.  No  authority  is  given  by  the  statute  to  91 
the  committee  therein  provided  to  be  chosen,  to  commence  a 
suit  for  the  penalty.  A  popular  action  is  given  to  recover  one 
half  to  the  use  of  the  person  suing  and  the  other  half  to  the  in- 
habitants  of  the  town.  The  committee  do  not  sue  under  that 
act,  and  they  demand  the  whole  of  the  penalty  for  the  town. 
The  bhabitants  themselves,  as  a  municipal  body,  could  not 
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Vinton  maintain  an  action,  neither  can  their  committee,  professedly 
Welsh.  Bcting  as  such.  Nor  can  they  be  considered  as  entitled  to  the 
suit  as  individuals,  for  it  is  not  a  joint  action  that  is  given  by 
the  statute.  The  authority  given  to  the  committee  by  the 
first  section  of  the  statute,  to  prosecute  for  any  violations  of  the 
statite,  is  obviously  limited  to  such  violations  as  may  relate  to 
the  regulations  made  by  virtue  of  that  section.  The  verdict 
roust  be  set  aside  therefore,  and  the  plaintifis  oe  nonsuited  ; 
and  this  finishes  our  duty  in  regard  to  this  case. 

We  have  however  been  urged  by  the  counsel  for  both  parties 
to  express  an  opinion  on  the  general  question,  whether  the  pro- 
«  prietors  of  the  mills  would  be  liable  in  a  suit  properly  brought, 

for  the  penalty  for  obstructing  by  their  dams  the  passage  of  the 
fish  into  the  ponds,  which  they  are  authorized  by  the  statute  of 
1818,  c.  35,  to  preserve  as  reservoirs  for  the  use  of  their  milk 
It  is  not  generally  expedient  to  disciiss  or  decide  questions  be- 
yond those  which  must  necessarily  be  settled  to  dispose  of  the 
case.  But  there  having  been  an  elaborate  argument,  and  there 
being  a  prospect  of  putting  an  end  to  controversies,  we  depart 
from  our  general  rule,  so  far  as  to  express  our  opinion  upon  the 
matters  submitted  by  the  argument. 

The  penalty  sued  for  is  prescribed  by  the  statute  of  1817, 
e.  151.  The  2d  section  provides,  that  the  owners  or  occupiers 
of  dams  across  the  river  Monatiquot  shall,  during  the  time  the 
fish  are  passing  up,  constantly  keep  open  a  passage  through, 
over,  or  round  their  respective  dams,  sufficient  for  the  passage 
of  the  fish,  to  the  satisfaction  of  the  selectmen  of  the  town  of 
Braintree,  under  the  penalty,  &c. 

It  has  been  argued,  that  as  the  fishery  in  rivers  not  navigable 
belongs  to  the  proprietors  of  the  banks  of  the  river,  the  legisla- 
ture had  no  constitutional  right  to  divest  them,  and  vest  the 
franchise  in  the  inhabitants  of  the  town  through  which  the  river 
M  passes  ;  and  upon  the  principles  of  the  English  common  law, 
the  argument  is  well  founded  ;  but  the  constant  course  of  legis- 
lation upon  this  subject  from  the  first  settlenient  of  the  country, 
we  think  has  qualified  this  right,  so  far  as  to  subject  it  to  the 
control  of  the  legislature  in  the  manner  and  to  the  extent  it  has 
been  immemorially  exercised.  It  is  not  necessary  to  g^ 
minutely  into  the  subject  that  having  been  done  repeatedly  in 
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eases  heretofore  decided.      It  is  enough  to  refer  to  them.       Vinton 
SioHghion  V.  Baker^  4  Mass.  R.  522 ;  Burnham  v.  WtbsUr^  .    weiah. 

b  Mass.  R.  266 ;  Kicktrmm  v.  Brackett,  10  Mass.  R.  212 ;  

Comuumwealih  v.  M^  Curdy ^  5  Mass.  R.  324  ;  CommontoeaUh 
V.  Chapiiij  5  Pick.  199.  In  the  first  case  cited,  it  was  de- 
cided, that  the  coloDial,  provincial,  and  constitutional  legislatures 
having  exercised  the  right  for  the  public  good,  of  regulating  the 
fish<>^ries  id  the  several  towns,  the  owners  of  several  fisheries 
aud  of  darns  across  rivers,  held  their  property-  subject  to  such 
regulations  as  the  legislature  should  from  time  to  time,  for  the 
preservation  of  the  fish,  prescribe.  And  that  doctrine  has  been 
received  and  acted  upon  as  law,  from  the  time  of  that  decision 
to  the  present. 

It  is  urged,  however,  that  this  statute  respecting  the  fishery 
in  the  town  of  Braintre^,  has  been  virtually  repealed  by  the 
statute  incorporating  the  defendant  and  others  ;  in  which  statute 
authority  is  given  to  stop  the  waters  in  the  ponds  by  means  of 
dams  across  the  river.  But  there  is  no  express  repeal,  nor  any 
strong  implication  of  it,  because  the  objects  of  the  two  statutes 
are  not  necessarily  inconsistent.  The  legislature,  without  doubt, 
meant  to  give  the  same  right  in  the  dams  to  be  erected,  which 
proprietors  of  other  dams  had  ;  that  is,  to  maintain  them,  sub  • 
ject  only  to  the  inconvenience  of  keeping  open  a  passage  for 
fish  during  a  small  portion  of  the  year.  Without  questioning 
the  right  of  the  legislature  to  discontinue  the  privilege  of  a  pas- 
sage-way for  fish  when  the  public  interest  shall  require  it,  we 
see  no  ground  to  suppose  that  an  author!^  to  erect  dams  will 
per  $e  repeal  an  antecedent  provision  for  passage-ways  through 
aD  danis  opoii  the  river. 
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George  B.  Fairbauks  et  at.  versus  George 
Blackinoton. 

A.  beii^  indebted  to  B.,  C,  withoal  aatboriijr  from  B.,  obaiim  from  A.,  A.'i  aoli^ 
peyable  to  C.  for  the  debt  due  to  B.,  but  doee  not  call  upoa  A.  for  payment  for  aew" 
era!  years,  and  in  the  mean  time  payi  B.  a  part  of  the  debt,  and  promiws  to  pay 
bim  the  reinabder.  HeU,  that  B.  may  mabtain  an  action  lor  money  had  and  re- 
ceived against  C*  notwithstanding  A.'s  note  remains  unpaid. 

If  a  person  secures  property  to  bis  children  in  fraud  of  his  creditors,  the  fraud  in  tliis 
transaction  is  no  defence  to  an  action  brought  by  the  children  against  a  person  who 
has  received  and  agreed  to  account  to  them  for  the  property. 

llw  original  transaction,  though  void  as  against  the  father's  creditors,  is  binding  on 
the  parties  to  it,  and  valid  as  to  all  persons  esusept  the  creditor*. 

Assumpsit  for  $200,  moDey  bad  and  received. 

At  the  trial,  before  Morton  J.,  tbe  following  facts  appeared 
in  evidence. 

The  plaintiffs  are  the  children  of  James  Fairbanks.  In  the 
year  1817  James  Fairbanks  gave  a  promissory  note  for  $94 
to  George  Blackiagton,  the  father  of  the  defendant,  and  also 
father  of  Fairbanks's  wife,  the  mother  of  the  plaintiffs.  The 
note  was  made  to  bear  date  September  7th,  1814.  Fairbanks 
testified,  that  before  his  marriage  with  the  mother  of  the  plain- 
tiffs, he  had  agreed  with  her  that  she  should  have  all  the 
property  which  she  brought  him,  and  that  when  he  made 
the  note  he  supposed  it  to  be  equal  to  that  property,  and  that 
when  he  gave  the  note,  there  was  a  written  agreement  between 
him  and  the  payee,  that  when  paid,  the  payee  should  pay  over 
the  money  to  the  plaintiffs,  who  were  then  minors.  At  the 
time  when  this  note  was  given,  Fairbanks's  pecuniary  circum* 
stances  were  embarrassed.  In  1817,  the  same  year  that  the 
note  was  made,  it  was  placed  in  the  hands  of  Josiah  J.  Fiske, 
an  attorney  at  law,  for  collection,  (by  whom,  Fiske  did  not  re* 
member,)  about  the  same  time  that  divers  other  claims  against 
Fairbanks  were  put  in  suit.  All  the  demands  in  Fiske's  hands, 
including  this  note,  were  secured  by  attachments  on  Fairbanks's 
property,  that  on  the  note  being  last,  and  were  all  eventually 
paid,  Fairbanks  paying  the  money  on  the  note  after  execution 
issued.  Fiske  agreed  to  pay  interest  on  this  money  so  long 
94  as  it  remained  in  his  hands,  and  no  person  called  on  him  for  it 
until  1824,  when  the  defendant  called  on  him  for  a  settlement. 
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the  defendant's  father,  the  payee,  being  then  alive.     Fiske    Faitbanka 
paid  the  defendant  $  10*40,  and  at  the  defendant's  request     m^^n<r« 
gave  a  note  for  the  balance,  which  note^  according  to  Fiske's         ton. 
impression,   was  negotiable.      He   took  a  receipt  from   the 
defendant.      Fiske  had   heard   nothing  of  his  note  since  be 
gave  it  to  the  defendant.     The  plaintiffs'  mother  repeatedly 
calUd  on  the  defendant  in  their  name  for  the  money  in  his 
hands  bdonging  to  them  ;  and  he  twice  paid  her  ten  dollars,  on 
their  account.     He  never  denied  to  her  his  liability  to  pay 
them,  but  acknowledged  himself  indebted  to  them  and  prom- 
ised to  pay  them.     After  Fairbanks  paid  his  note,  he  was 
committed  to  jail  for  debt,  and  liberated  upon  taking  the  poor 
debtor's  oath. 

The  defendant  was  to  be  defaulted,  or  the  plaintifis  to  be- 
come nonsuit,  according  to  the  opinion  of  the  Court  upon  the 
foregoing  facts. 

Metcalfe  for  the  defendant,  contended  tfaat  as  the  defendant     C± ! 
had  received  no  more  money  than  he  had  paid  over,  the 
plaintiffs  could  not  maintain  the  action  in  this  form.     The  pre- 
sumption arising  from  the  taking  of  a  promissory  note,  that  the 
money  is  received  on  it,  is  negatived  by  the  evidence. 

The  defendant  is  not  liable  to  the  plaintiffs  in  any  form  of 
action,  for  intercepting  the  money  in  Fiske's  hands,  for  tiiey 
never  had  any  claim  on  Fiske  for  the  money  collected  of  Fair- 
banks. Only  Blackington  senior,  or  his  representatives,  could 
claim  it  of  Fiske.  The  plaintiffs  could  originally  have  looked 
only  to  Blackington  senior,  after  he  should  have  collected  the 
note  of  Fairbanks.  They  could  not  have  sued  th^r  father  on 
the  note,  even  if  it  had  on  the  face  of  it  been  payable  to  Black- 
ington senior  for  their  use.  Specialties,  and  notes  and  bills 
not  negotiable,  can  be  sued  only  in  the  payee's  name  ;  although 
parol  contracts  generally  may  be  sued  either  in  the  name  of  the 
trustee  or  cestui  que  truH.  Besides,  if  Fiske  ever  was  liable 
to  the  plaintiffs,  he  is  liable  still.  The  defendant's  receipt 
IS  no  defence  against  the  plaintiffs'  claim,  nor  against  the  claim 
of  the  representative  of  Blackington  senior. 

The  illegality  of  the  original  transaction  is  a  defence  against 
fhis  claim.  The  test,  whether  such  a  demand  can  be  enforced 
at  law,  is  this, — does  the  plaintiff  require  any  aid  from  the  ille-  95 
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gal  transaction  to  establish  bis  case  ?  If  be  doe;^,  be  must  fail. 
Simpton  v.  Bloss^  7  Taunt.  346.  Tbis  test  disposes  of  thi 
plaintiffs'  claim.  Booth  v.  Hodgson^  6  T.  R.  405  ;  Fales  v. 
Mayhtrry^  2  Galiis.  560. 

Tbe  cases  of  Tenant  v.  £Uto»,  1  Bos.  &  Put.  3,  and  Far^ 
mer  v.  Russell^  ibid.  296,  will  be  relied  on  by  tbe  plaintiffs. 
If  tbe  point  decided  in  tbose  cases  were  re$  integruj  it  woiid 
doubtless  be  decided  differently  now  by  tbe  Englisb  courts,  and 
according  to  tbe  dissenting  opinion  of  Rooke  J.  Langton  v. 
Hughes^  i  Maule.  &  Selw.  593  ;  Cannon  v.  Bryety  3  Bam. 
&  Aid.  182  ;   Gross  v.  La  Page,  Holt's  N.  P.  R.  105. 

If  tbe  cases  in  Bos.  &  Pul.  are  regarded  as  autbority,  still 
tbere  is  a  difference  between  tbem  and  tbe  case  at  bar.  In  those 
cases  the  contract  was  executed  ;  tbe  whole  effect  which  the 
law  forbade  had  been  produced.  But  by  sustaining  tbis  action, 
tbe  Court  assist  in  carrying  into  effect  the  original  contrivance 
of  J.  Fairbanks  and  Blackington  senior  to  defraud  tbe  creditors 
of  the  former. 

Wilde,  for  the  plaintiffs,  to  show  that  the  defendant  was  lia 
ble  in  this  action,  notwithstanding  James  Fairbanks  might  have 
intended  to  defraud  bis  creditors  by  the  arrangement  which  he 
made  with  Blackington  senior,  cited  2  Evan's  Poth.  on  Obi. 
14,  Jipp.  no.  1  ;  Faikney  v.  Reynous,  4  Burr.  2069  ;  Jlrm* 
strong  V.  Toler,  I  \  Wheat.  268  ;  Holman  v.  Johnson,  1  Cowp. 
344  ;  Hodgson  v.  Temple,  5  Taunt.  181  ;  Tenant  v.  EllioU, 
1  Bos.  &  Pul.  3  ;  Farmer  v.  Russell,  ibid.  296.  Even  if  it 
should  be  admitted  that  the  money  is  a  trust  fund  in  the  hands 
of  the  defendant  for  the  beneBt  of  James  Fairbank's  creditors, 
and  that  if  the  plaintiffs  recover  they  will  hold  it  as  trustees  foi 
the  creditors,  still  there  is  no  injustice  in  tbe  plaintiffs'  recover- 
ing, because  the  defendant  can  plead  this  recovery  in  bar  to  any 
suit  by  the  creditors.  Phillips  v.  Hunter,  2  H.  Bl.  402  ;  Em- 
bree  v.  Hanna,  5  Johns.  R.  101. 

Wilde  J.  arterward  drew  up  the  opinion  of  tbe  Court. 
Tbe  plaintiffs  claim  of  the  defendant  a  certain  sum  of  money 
collected  by  Fiske,  an  attorney  at  law,  and  to  which  it  appears 
they  were  by  law  entitled.  The  money  remained  in  Fiske's 
bands  for  some  time,  when  it  was  claimed  by  the  defendant, 
but  without  authority ;  and  thereupon  Fiske  paid  him  a  small 
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sum  in  cash,  and  ga^e  him  a  note  for  the  balance.  This  note 
has  never  been  paid  or  demanded.  It  does  not  certainljrap- 
pear  whether  it  was  negotiable  or  not,  but  the  impression  on 
Fiske's  mind  is  that  it  was. 

The  first  objection  made  to  the  plaintiffs'  recovery  is,  that 
an  action  of  money  had  and  received  will  not  lie  except  for  the 
small  amount  actually  paid  in  cash.  But  this  objection  cannot 
be  maintained.  The  defendant  undertook  to  discharge  a  debt 
due  to  the  plaintifis,  and  they  may  now  elect  to  consider  him 
as  their  agent,  and  by  thus  electing  they  discharge  Fiske  from 
his  liability  to  them.  That  the  note  was  received  in  payment 
by  the  defendant  appears  by  the  receipt  given  at  the  time,  and 
by  his  acknowledging  his  liability  to  the  plaintiffs,  by  his  pay- 
ment of  a  part  of  the  demand,  and  by  his  express  promise  to 
pay  the  balance.^ 

But  the  main  objection  to  the  action  is,  that  the  plaintiffs' 
demand  grew  out  of  a  fraudulent  and  illegal  transaction  ;  and 
certainly,  if  the  plamtiffs'  demand  arises  ex  turpi  eatitd,  or  is 
founded  on  an  illegal  act,  the  Court  will  not  lend  its  aid  in  sup* 
port  of  the  action. 

Th«  answer  given  to  this  objection  is,  that  whatever  fraud 
there  was  in  the  original  transaction,  it  was  between  other  par- 
ties, and  b  which  the  plaintiffs  did  not  participate.  And  per- 
haps this  is  a  sufficient  answer.  Another  answer  is,  that  the 
original  transaction  was  not  illegal.  The  most  that  can  be  urged 
against  it  is,  that  it  was  voidable  by  creditors  ;  but  it  was  valid 
between  the  parties,  and  is  binding  as  to  every  one,  except  he 
is  a  creditor.'  This  answer  seems  to  be  conclusive,  for  the 
defendant  is  not  a  creditor,  and  as  to  him,  therefore,  the  original 
transaction  is  free  from  any  taint  of  fraud  or  illegality. 

According  to  the  agreement  of  the  parties  the  defendant 
must  be  defaulted. 


Fairbanks 

«. 
Blacking 

ton. 


1  See  ChiCfty  on  Contr.  (4th  Am.  ed.)  4^,  and  note  1 ;  BtiiUtfidd  «.  H^i^ 
ham,  7  N.  Hamp.  R.  345  ;  Heaion  ▼.  AngUr^  7  N.  Hamp.  R.  397. 

'  See  Chittj  on  Contr.  (4th  Am.  ed.)  337;  Long  on  Salea,  (Rand's  «4) 
117,  ISI. 
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*  Jomr  Blackburn  versus  The  Inhabitants  of 
Walpole. 

b  ordv  to  iwdsr  fslid  a  vote  of  a  town  granting  monay  fitr  a  partieukur  djeoC,  It  b 
MC  neoeMary  that  the  warrant  for  the  meeting  ihoaki  atate  ipecifiQally  that  tba  in- 
habitant*  will  be  called  to  act  on  the  question  of  granting  moB^  fcr  that  pnrpon^ 
if  the  Mbject  to  be  acted  on  ia  distinctly  staled,  and  it  is  one  whidi  will  be  likdy 
to  require  a  grant  of  money. 

Under  the  statute  of  1828,  0.  ISS,  a  Ux  was  not  rendered  void  hi  aonseqasiics  of  the 
list  of  assessments  made  by  the  assessors,  and  the  rate  Usla  coamittad  In  the  ea^ 
ledor,  Bot  eontaining  a  separate  oohum  tar  moem*. 

This  was  assumpsit  for  mooey  bad  and  received.  Judgmest 
was  given  for  the  defendants  in  the  Common  Pleas,  upon  a 
statement  of  facts  drawn  up  by  Strong  J.  of  that  court,  ac- 
cording  to  the  agreement  of  tbe  parties.  Tbe  action  was 
brought  to  recover  tbe  amount  of  a  tax  assessed  on  tbe  plaintiff 
for  tbe  year  1826,  wbicb  be  paid  after  it  bad  been  demanded 
by  the  collector.  The  town,  on  May  15th,  1826,  voted  tbe 
sum  of  $  600  to  be  paid  to  tbe  Rev.  George  Morey,  and  tbe 
plaintiff's  proportion  of  the  sum  was  included  in  tbe  tax  which 
be  paid.  Tbe  proceedings  which  led  to  this  vote,  on  account 
of  which  the  l^ality  of  tbe  tax  is  questioned,  are  as  follows. 

Tbe  selectmen  of  the  town  issued  a  warrant  for  calling  a 
town  meeting  on  March  6tb,  1826,  in  which  the  4th  article  to 
be  acted  upon  is  tbe  following.  ^^  To  see  if  the  town  will  hire 
a  clergyman  to  assist  the  Rev.  George  Morey  in  his  ministerial 
duties,  or  take  such  other  measures  in  relation  thereto  as  they 
shall  see  cause."  At  this  meeting  a  committee  was  chosen  to 
confer  with  Mr.  Morey  to  ascertain  if  he  would  dissolve  his 
ministerial  connexion  with  tbe  town,  and  on  what  terms,  and  to 
report  at  an  adjourned  meeting  in  April. 

At  the  adjourned  meeting  of  the  town,  held  April  3d,  1826, 
this  committee  reported  that  they  bad  conferred  with  Mr.  Mo- 
rey, and  they  stated  certain  questions  wbicb  they  had  put  to 
bim  and  bis  answers,  from  which  it  appeared  that  be  declined 
giving  up  his  salary,  or  relinquishing  bis  ministerial  connexiou 
unless  his  whole  salary  should  be  paid  during  his  life,  but  that 
be  hau  no  objection  to  having  a  colleague  settled.  At  this 
98         meeting  a  committee  was  chosen  to  obtain  legal  advice  in  rela 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1829. 


98 


don  to  the  contract  with  Mr.  Money,  and  how  far  the  same  is 
binding  on  the  town,  and  to  report  at  the  May  meeting. 

A  meeting  of  the  town  was  held  on  May  1st,  1826,  in  the 
warrant  for  wliich  meeting,  the  7th  article  to  be  acted  on  is 
sutt^d  to  be,  ^^  To  hear  the  report  of  the  committee  respecting 
the  settlement  of  Mr.  Morey,  &c.  and  act  thereon  as  they  see 
cause."  At  this  meeting  it  was  voted  to  be  the  wish  of  the 
town  to  dissolve  the  ministerial  connexion  with  Mr.  Morey* 
A  committee  was  also  appointed  to  wait  on  Mr.  Morey,  to  give 
bim  an  opportunity  to  make  any  propositions  in  relation  to  a 
dissolution  of  the  ministerial  connexion,  and  if  he  made  any 
proposal  which  the  committee  should  think  satisfactory,  they 
were  to  request  the  selectmen  to  call  a  town  meeting  to  act 
upon  it. 

A  meeting  of  the  town  was  held  on  May  16th,  1826,  in  the 
warrant  for  which  meeting  the  second  article  is,  ^'  To  hear  the 
report  of  the  committee  that  was  chosen  to  consult  with  the 
Rev.  George  Morey  relative  to  dissolving  his  ministeiial  con* 
tract  with  said  town,  and  act  thereon  as  they  see  cause ;"  and 
the  third,  "  To  adopt  such  measures  in  relation  to  their  ministe* 
rial  concerns  as  may  then  and  there  seem  expedient,  and  act 
thereon  as  they  see  cause."  At  this  meeting  the  committee 
reported,  that  Mr.  Morey  bad  agreed  to  receive  $600  as  a  final 
compensation  for  all  claims,  and  to  relinquish  the  ministerial 
connexion  ;  they  also  stated  that  a  gentleman  had  given  them 
$  50  to  make  a  part  of  the  600,  in  case  the  town  should  accept 
the  proposal  of  Mr.  Morey.  The  town  thereupon,  after  a  pie- 
arable  reciting  that  Mr.  Morey  had  become  incapable  of  dis« 
charging  the  duties  of  his  office  by  reason  of  the  infirmities  of 
age,  and  expressing  a  desire  to  promote  the  comfort  and  welfare 
of  their  venerable  pastor,  voted,  '^  that  the  town  pay  the  Rev. 
George  Morey  the  sum  of  six  hundred  dollars  "  in  full  of  all 
claims  for  a  stipulated  salary,  and  that  the  committee  appointed 
at  the  last  meeting  be  authorized  to  carry  this  vote  into  efiect 
and  to  make  a  settlement  and  take  a  release  from  Mr.  Morey. 
The  eowo  also  voted  ^^  to  grant  six  hundred  dollars  to  pay  Rev. 
George  Morey  and  ministerial  uses."  At  this  meeting  the 
pkitttUr  attended,  and  observed  to  a  person  present  that  they 
did  not  give   Mr    Morey  enough ;  though  it  did  not  appear 
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Blackburn    whether  he  voted  on  the  question.     At  a  subsequent  meeting 
Waliwle.     ^^  expressed  his  satisfaction  with  the  proceedings  of  the  town 

■ relative  to  Mr.  Morey,  and  observed  that  he  should  be  willing 

to  pay  his  portion  of  $  1000.     But  before  the  tax  was  demand- 
ed of  him  he  became  dissalisBed. 

An  agreement  in  pursuance  of  the  town's  vote,  and  contain- 
ing  a  release  from  Mr.  Morey,  was  accordingly  written  and 
signed  by  the  committtee  on  behalf  of  the  town,  and  by  Mr. 
Morey. 

The  assessment  committed  to  the  town  collector  contained 
three  divisions ;  the  first,  County  and  Totm  tax,  the  second, 
School  tax,  the  third.  Ministerial  tax.  Under  the  first  divis- 
ion were  four  columns,  headed  respectively,  "  Mo.  of  PolUj 
PoV  Taxy  Realj  Personal ; "  under  the  second  and  third  di- 
visions the  columns  were  headed,  ^*  PoU  TaXy  Real,  Person* 
aly^^  and  another  column  was  headed  ^^  TotaU^  There  was 
no  column,  under  either  of  the  divisions,  headed  '^  Income.'*^ 
And  in  the  valuation  and  description  of  estates  taxed  by  the  as- 
sessors, there  was  no  column  for  income,  and  no  mention  was 
made  of  it. 
idL  aOtik.  Metcalfy  for  the  plaintiff,  traced  the  proceedings  of  the  town, 
as  found  in  the  record^,  from  the  meeting  in  March,  to  the 
meeting  on  May  15th,  1826,  when  the  sum  of  $600,  part 
of  the  tax  in  question,  was  granted  ^^  to  pay  Rev.  George 
Morey  and  ministerial  usesj*^  and  contended  that  the  warrant, 
even  by  relation  to  former  proceedings  of  the  town,  did  not  au- 
thorize the  vote,  within  St.  1785,  c.  75,  §  5.  At  any  rate  a 
part  of  the  $  600  was  granted  without  any  color  of  legality, 
viz.  the  sum  of  $  50,  which  was  intended  to  be  covered  by 
the  phrase  '^  ministerial  uses."  The  warrant  did  not  give  suf- 
ficient notice  of  the  design  to  grant  money,  even  if  it  was  suf- 
ficient to  authorize  a  vote  to  pay  it.  The  inhabitants  might  be 
willing  to  expend  money  already  in  their  treasury,  though  un- 
willing to  make  a  new  assessment. 

But  the  tax  was  illegally  assessed,  if  the  grant  was  not  unau* 
thorized.  The  rate  list  did  not  conform  to  the  requisitions  of 
the  statutes.  By  St.  1785,  c.  50,  §  8,  all  county,  town,  &c. 
taxes  are  to  be  apportioned  according  to  the  rules  of  the  last 
tax  act.     The  last  tax  act,  (St.  182a.  e.  133,)  before  Maj 
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IB26,  directs  assessors  to  tax  ^<  the  amount  of  the  income  of 
the  inhabitants  from  any  profession,  handicraft,  trade,"  &c. 
The  4th  section  requires  the  assessors  to  set  forth  in  distinct 
columns  how  much  each  person  is  assessed  for  polls,  and  for 
real  and  personal  estate,  and  income  respectively.  The  8th 
section  requires  assessors  to  make  their  rate  lists  in  the  form 
prescribed  at  the  end  of  the  act,  and  that  form  contains  a  dis* 
linct  column  for  income. 

The  St.  1823,  e.  138,  which  the  defendants  will  rely  on, 
applies  only  to  the  form  of  the  invoice  or  valuation,  as  is  mani- 
fest  from  the  3d  section,  which  directs  a  copy  of  the  lists  of  as* 
sessments  and  of  the  invoice  or  valuation,  to  be  deposited  in 
the  assessors'  office,  for  the  inspection  of  all  persons  interested, 
as  a  means  of  correcting  errors.  The  invoice  alone  would 
have  been  sufficient  for  this  purpose,  if  the  rate  lists  were  to  be 
in  the  same  form.  Besides,  this  statute,  and  the  general  tax 
act  which  affects  this  question,  were  passed  on  the  same  day, 
and  no  contradiction  is  to  be  raised  between  them  by  mere  im- 
plication. 

The  warrant  and  the  return  on  it,  which  are  the  basis  of  th^ 
grant  and  of  the  assessment,  should  have  been  recorded,  in  or- 
der to  make  them  admissible  in  evidence. 

Pleiehtr  Bind  fValcotty  for  the  defendants.  It  was  not  neces- 
sary for  the  town  clerk  to  record  the  warrant.  St.  1785, 
c.  75,  §  2 ;   Thayer  v.  Steamsj  1  Pick.  109. 

The  column  for  income,  either  in  the  valuation  or  the  rate 
list,  was  not  essential  to  the  validity  of  the  tax.  St.  1823, 
c.  138  ;  Dillingham  v.  Snoto^  5  Mass.  R.  558. 

The  warrant  for  the  meeting  of  May  15th,  sufficiently  ex- 
pressed the  object,  to  justify  the  grant  of  money.  First  Parish 
in  Sutton  v.  Cole,  3  Pick.  244.  The  subject  had  been  pre- 
viously before  the  town,  and  every  inhabitant  must  have  known 
the  object  of  the  meeting.  The  defendant  having  himself  ap- 
proved of  the  grant  of  money  and  assented  to  it,  cannot  object 
to  Miiy  illegality  in  the  tax.     Stetson  v.  Kemptonj  13  Mass.  R. 
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a  Dew  trial  would  not  have  been  granted.  That  case  strongly 
shows  the  necessity  of  recording  the  warrant  and  return. 

The  plaintiff  never  consented  that  the  grant  should  be  ille- 
gally assessed  ;  and  this  is  a  sufficient  answer  to  the  remarks 
respecting  his  supposed  consent  to  the  grant. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Parker  C.  J.  The  tax  assessed  upon  and  collected  of  the 
plaintiff,  was  granted  by  the  inhabitants  of  the  town  of  Walpole 
at  a  meeting  held  on  the  15th  of  May,  1826,  pursuant  to  a  war- 
rant under  the  hands  and  seals  of  the  selectmen,  dated  the  8th 
of  the  same  month.  The  grant  of  the  tax  was  in  these  words, 
<<  Voted  to  grant  600  dollars  to  pay  the  Rev.  George  Morey 
and  for  ministerial  uses.'*  The  purpose  of  this  payment  to 
Mr.  Morey  was,  to  execute  a  contract  made  between  him  and 
a  committee  of  the  town,  in  virtue  of  which  he  was  to  discon- 
tinue  his  pastoral  relation  with  the  town  and  exonerate  them 
from  any  farther  expense  for  his  support.  This  was  within 
the  authority  of  the  inhabitants  of  the  town,  acting  on  parochial 
matters  ;  there  being  no  incorporated  parish  within  the  town. 

It  is  objected,  that  there  was  no  article  in  the  warrant  by 
which  the  meeting  was  called,  which  would  justify  the  vote  to 
grant  the  tax. 

The  2d  article  in  the  warrant  is,  ^^  To  hear  the  report  of 
the  committee  that  was  chosen  to  consult  with  the  Rev.  George 
Morey  relative  to  dissolving  his  ministerial  contract  with  said 
town,  and  act  thereon  as  they  see  cause." 

The  3d  article  in  the  warrant  is,  ^'  To  adopt  such  measures 
in  relation  to  their  ministerial  concerns  as  may  then  and  there 
seem  expedient,  and  act  thereon  as  they  see  cause." 

The  treaty  with  Mr.  Morey  bad  been  going  on  several 
months,  and  all  the  inhabitants  of  the  town  must  have  been 
fully  aware  that  an  adjustment  of  the  terms  of  separation  had 
been  in  progress. 

At  the  March  meeting  on  the  6th  of  March,  1826,  under  a 
warrant  of  the  20th  of  February  of  the  same  year,  a  committee 
was  raised  to  confer  with  Mr.  Morey  on  the  subject  of  the  dis* 
solution  of  the  contract,  and  the  terms  on  which  it  should  take 
place.  This  proceeding  was  regular,  under  the  5th  article  of 
the  warrant,  which  was,  '^  To  see  if  the  town  will  hire  a  cler* 
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gjman  to  assist  the  Rev.  George  Morey  in  his  ministerial  du- 
ties, or  take  such  other  measures  in  relation  thereto  as  they 
shall  see  cause."  The  committee  made  report  at  an  adjourned 
meedog  held  on  the  3d  of  April,  1826,  no  agreement  having 
then  been  made.  Whereupon  a  committee  was  chosen  to 
consult  counsel  on  the  legal  effect  of  the  contracts  of  Mr. 
Morey. 

At  a  meeting  held  on  the  first  day  of  May,  1826,  it  was 
foted,  that  it  was  the  wish  of  the  town  to  dissolve  the  minis- 
terial connexion,  and  a  committee  was  again  chosen  to  confer 
with  Mr.  Morey. 

The  7th  article  in  the  warrant  for  calling  this  meeting  is  as 
follows  :  ^*  To  hear  the  report  of  the  committee  respecting  the 
settlement  with   Mr.    Morey,  and  act  thereon  as   they  see 


This  gi^e  sufficient  notice  of  the  subject  matter,  and  author 
ned  the  vote  passed  at  the  meeting,  to  take  measures  to  dis* 
solve  the  contract,  and  the  appointment  of  a  committee  to 
bring  this  matter  to  a  close. 

This  committee  made  an  amicable  adjustment  with  Mr.  Mo 
rey,  and  their  report  was  made  to  and  accepted  by  the  town 
at  a  meeting  regularly  called,  held  on  the  15th  of  May.  And 
this  proceeding  was  clearly  justified  under  the  second  and  third 
articles  of  the  warrant  for  calling  this  meeting.  And  no  meet- 
ing nor  more  particular  notice  was  necessary,  to  authorize  the 
▼ote  for  granting  a  tax  for  the  purpose  of  executing  the  con- 
tract which  had  been  finally  made.  ^'  To  hear  the  report  of 
the  committee  that  was  chosen  to  consult  with  the  Rev.  George 
Morey  relative  to  dissolving  his  ministerial  contract  with  said 
town,  and  act  thereon  as  they  see  cause,"  considering  the  pub- 
licity o^  preceding  measures,  and  the  knowledge  which  must 
be  presumed  in  the  inhabitants,  that  the  terms  of  settlement 
were  in  train,  was  sufficient  to  advertise  the  town  that  a  con* 
tract  would  be  reported,  and  that  if  accepted,  money  would  be 
raif  ed  to  carry  it  into  execution.  The  tax  was  therefore  legal- 
ly gi  anted,  and  was  binding  upon  all  the  inhabitants,  whether 
present  at  or  absent  from  the  meeting  ;  least  of  all  ought  the 
plamtiff  to  complain,  who  was  present,  and,  if  he  did  not  vote 
for  the  tax,  declined  merely  because  he  thought  the  sum  granted 
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was  too  small '  for  we  cannot  suppose  he  was  acting  with 
duplicity  upon  that  occasion.  > 

Whether  the  tax  was  legally  assessed  then,  is  the  remaining 
question,  and  in  regard  to  this,  it  will  certainly  lequire  some 
substantial  defect  to  disturb  the  whole  financial  concerns  of  a 
town  for  the  year ;  for  such  must  be  the  effect  of  adjudging  a 
tax  to  be  void  on  account  of  a  fault  in  the  assessment.  The 
principal  objection,  and  the  only  one  which  has  caused  any 
doubt  in  our  minds,  is  the  omission  of  a  column  in  the  tax  bill, 
of  income,  as  distinct  from  other  objects  of  taxation. 

By  the  particular  tax  act  for  the  year  1824,  which  was  the 
last  general  tax  act  before  the  town  tax  in  question,  it  is  re- 
quired in  the  4th  section,  ^'that  the  treasurer  shall  require  the 
selectmen  or  assessors  to  make  a  fair  list  or  lists  of  their  assess- 
ments, setting  forth  in  distinct  columns  against  each  person's 
name,  how  much  he  is  taxed  for  polk,  and  for  real  and  personal 
estate  and  income  respectively  as  aforesaid  ;"  and  such  list  or 
lists,  when  completed  and  signed  by  them,  or  the  major  part  of 
them,  to  commit  to  the  collector  or  constable  of  such  towQ« 
district,  &c.  respectively. 

If  this  act  stood  alone,  there  would  be  no  question  as  to  the 
duty  of  the  assessors  in  the  above  particulars,  more  especially 
as  there  is  appended  to  the  act  a  printed  form  of  rate  lists  to 
be  made  by  assessors  and  committed  to  collectors,  which  has 
in  it  a  distinct  column  for  income.  The  only  question  then 
would  be,  whether  a  strict  adherence  to  this  form,  would  be 
essential  to  the  validity  of  an  assessment,  or  whether  it  shoulc' 
be  considered  directory  only,  so  that  the  omission  of  it  would 
not  avoid  the  whole  tax  ;  and  of  this  we  should  entertain  some 
doubt,  considering  the  mischievous  effects  of  avoiding  a  tax 
legally  granted,  and  to  all  appearance  fairly  assessed. 

But  we  feel  ourselves  relieved  from  determining  this  point, 
by  the  doings  of  the  legislature  the  same  year,  and  indeed 
the  same  session,  in  which  the  abovementioned  tax  act  was 
passed. 

By  a  general  statute  passed  on  the  21st  of  February,  1824, 
{Si.  1823,  c.  138,  §  1)  it  is  provided,  that  whenever  the  treas- 

>  See  Revised  Stat  c.  20,  $  16;  Torrey  y.  MUlhary,  21  Pick.  66;  FirM  Ptm 
itk  m  SMm  T.  Cole,  3  Pick.  (2d  ed.)  242,  note  1. 
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Hrer  shall  be  directed  to  send  a  tax  act  to  the  assessors  of  any 
town,  &c.,  it  shall  be  bis  duty  to  send  therewith  a  suitable 
number  of  blanks  for  invoice  and  valuation  books,  in  the  form 
kereinafttr  pre$cribed^  and  also  suiuible  and  convenient  forms  of 
warrants,  certificates  of  assessments  for  state,  town,  tic.  taxes, 
and  ako  blanks  for  tax  lists  or  books,  sufficient,  &c. 

By  the  3d  section  it  is  provided,  *^  that  a  copy  of  the  lisi 
of  the  assessments  of  all  taxes,  together  with  a  copy  of  the 
invoice  and  valuation  from  which  such  assessment  shall  be 
made,  shall,  before  the  taxes  assessed  are  committed  for  col- 
lection, be  deposited  in  the  assessors'  office,  tic.  and  there  to 
remain,  to  the  end  that  all  persons  interested  may  have  an 
opportunity  of  examining,  and  exposing  any  errors,  for  the  pur- 
pose of  correction,  which  may  have  happened  in  the  assessment 
of  said  taxes." 

The  4th  section  enacts,  *^  that  hereafter,  the  form  of  an  in- 
voice or  valuation,  with  the  assessments  thereon,  to  be  deposit- 
ed as  aforesaid,  shall  be  substantially  as  follows."  Then  fol- 
lows the  form,  having  no  column  for  tiurome,  but  including  that, 
as  we  must  suppose,  in  the  column  for  personal  estate. 

And  by  the  6tfa  section,  all  acts  before  passed,  so  far  as  tfaev 
are  inconsistent,  are  repealed. 

It  is  very  difficult  to  account  for  the  difference  in  (he  forms 
thus  provided  in  the  two  acts.  In  the  last,  the  only  valuable 
purpose  of  particularity  is  stated  as  the  end  and  object  of  the 
provision.  In  the  first  act,  the  list  to  be  delivered  to  the  col- 
lectors is  evidently  to  be  a  copy  of  that,  which  by  preceding 
laws  was  to  b^  lodged  in  the  assessors'  office.  There  is  noth- 
ing by  which  it  can  be  ascertained  which  of  these  statutes  was 
enacted  first  or  last,  except  the  arrangement  of  chapters,  which 
may  have  been  accidental,  or  may  have  been  from  the  secre- 
tary's knowledge  of  the  order  in  which  they  were  passed.  We 
are  inclined  to  adopt  the  opinion,  that  the  general  act,  though 
passed  the  same  day,  should  be  considered  as  paramount  in 
authority  to  the  particular  act,  which  is  usually  copied  from  pre- 
existing tax  acts  with  little  or  no  variation,  and  passes  without 
any  discussion,  being  founded  upon  principles  before  settled. 
We  cannot  suppose  that  the  legislature,  in  providing  regulations 
for  all  taxes  in  future,  would  hastily  omit  a  provision  of  the  for- 
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Blackburn  mer  acts,  if  such  provision  had  been  deemed  essential  to  the 
Walpole.  validity  of  the  tax,  or  would  suffer  it  to  be  repealed  by  impli- 
cation,  unless  that  effect  was  intended.  We  cannot  suppose 
that  they  intended  to  require  that  the  list  committed  to  the  col- 
105  lector,  should  be  more  particular  than  that  which  was  to  be  re- 
corded, in  order  that  all  persons  interested  might  expose  errors 
and  have  them  corrected. 

We  consider  then,  that  a  column  for  income,  though  useful, 
is  not  essential,  and  that  the  legislature  has  in  fact  authorized 
lists  in  the  form  adopted  by  this  town,  by  causing  to  be  sent  to 
them  this  general  form.  This  act  is  perpetual  in  its  form 
and  its  requisitions.  The  assessors  might  well  suppose  that  it 
superseded  a  particular  statute  limited  in  its  operation-  to  olh 
year,  and  that  they  were  released  by  this  general  provision 
from  strictly  adhering  to  forms  prescribed  in  an  act  wh  ch  bad 
ceased  to  operate  two  years  before  they  were  called  upon  to 
assess  the  tax  in  question.  We  are  all  of  opinion,  therefore, 
that  the  tax  is  not  void  on  account  of  the  omission,  and  there- 
fore the  plaintiff  must  be  nonsuit  and  the  defendants  recover 
their  costs.^ 


Jacob  Holbrook  versus  Vinson  Tirrell. 

The  mere  cancellBtioB  of  a  deed  l>y  tbe  grantee,  wlio  kokb  kmd  noder  it,  doei  mm  di. 
Test  bii  title  or  revest  it  io  the  grantor. 

Bat  where  A.  eooveyed  laod  to  B.  by  a  deed  which  was  never  recorded,  thoagh  B 
held  poMession  of  the  land  ander  it,  and  B.  having  tokl  the  hind  to  C,  gave  np  the 
deed  to  A.  and  had  it  eanceHed,  and  A.  made  a  new  deed  of  the  land  to  C.  which 
was  reeorded,  it  wai  hM,  that  C.'a  title  to  the  famd  shoold  prevail  agaiaet  that  of 
a  creditor  of  B.  to  whom  it  was  sahseqaently  set  off  on  execntion. 

This  was  a  petition  for  partition  of  land  in  Braintree,  of 
which  the  petitioner  averred  that  he  was  seised  of  an  undivided 
moiety  as  tenant  in  common  with  the  respondent.  The  respond* 
ent  pleaded  that  he  was  sole  seised,  and  traversed  the  pe- 
titioner's seisin. 

At  the  trial,  before  Morton  J.,  the  foUowing  facts  were 
proved   or  admitted.      On  December  21st,   1609,   Reuben 

>  See  Reviled  Stat.  c.  7,  $  31. 
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Blauchard,   then  owning  an  undivided  moiety  of  the  land  as     Holbrook 
tenant  in  common  with  Ebenezer  Blanchard,  for  a  \aluable       TimlL 

consideration,  conveyed  his  moiety  by  deed  of  release  to  his   "~~* 

co-tenant  Ebenezer.     But  this  deed  was  never  recorded. 

On  October  20th,  1820,  an  undivided  moiety  of  the  laud  was 
set  off  to  Amos  Stetson  on  an  execution  against  Ebenezer 
Blanchard  ;  and  Stetson  soon  after  conveyed  it  to  the  respond- 
ent. The  respondent  afterwards  bargained  with  Ebenezer 
Blanchard  for  the  other  moiety  and  paid  him  for  it ;  but,  instead  106 
of  Ebenezer  Blanchard's  giving  the  respondent  a  deed,  the  old 
deed  of  Reuben  Blanchard  to  Ebenezer,  by  an  arrangement 
between  the  parties,  was  returned  to  Reuben  and  cancelled ; 
and  Reuben  gave  a  warranty  deed  of  a  moiety  of  the  land  to 
the  respondent,  which  was  recorded  April  22d,  1822. 

On  January  18th,  1828,  the  petitioner  levied  an  execution 
which  issued  on  a  judgment  in  his  favor  against  Ebenezer 
Blanchard,  for  a  debt  which  was  due  before  the  execution  of 
the  last  deed,  upon  a  moiety  of  the  land. 

A  verdict  was  found  for  the  respondent,  which  was  subject 
to  the  opinion  of  the  whole  Court. 

JUelcalf,  for  the  petitioner.  There  was  a  vested  estate  m  Od  30kii 
Ebenezer  Blanchard,  which  could  not  be  divested  by  cancel* 
ling  the  deed  to  him.  He,  therefore,  continued  owner  in  fee 
of  a  moiety  of  the  land  when  it  was  taken  on  the  petitioner's 
execution.  By  our  law,  real  estate  can  be  divested  (except  it 
be  in  invitum)  only  by  deed  or  devise.  Even  a  term  for  years 
cannot  be  surrendered  by  parol.  Sl  1783,  c.  37,  §  1.  A 
fortiorij  not  a  fee  simple.  Though  a  second  lease,  given  after 
the  first  is  cancelled,  may  operate  as  an  estoppel  against  the 
lessor,  yet  the  prior  term  created  by  the  cancelled  lease  may 
be  set  up,  by  a  tenant  of  tbe  premises,  in  bar  to  an  ejectment 
by  the  remainder-man.  Rot  v.  ArehbUhop  of  Yorkj  6  East,  86  ; 
Woodtoard  v.  A^on^  1  Freem.  429  ;  S.  C.  2  Mod.  96  ;  S.  C. 
I  Vent.  297.  If  then  Ebenezer  Blancbard's  title  was  not 
divested  by  his  surrender  and  cancelling  of  the  deed  to  him, 
the  subsequent  deed  given  by  Reuben  Blanchard  conveyed 
nothmg,  for  he  had  nothing  to  convey  ;  and  the  resjpondent  has 
no  legal  defence. 

That  the  cancelling  of  a  deed  will  not  divest  property 
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Uolbiook  which  has  once  vested  by  traosmutation  of  possessioi .  id 
Timll.  ^^^  ^^  ^^^  rudiments  of  the  law.  Co.  Litt.  225  A,  Butler'a 
note,  136 ;  Clavering  v.  CUwering^  Prec.  Ch.  235  ;  BoUon 
V.  CarlUk,  2  H.  Bl.  263 ;  Hatch  v.  Halch,  9  Mass.  R.  311 ; 
Dando  v.  Tr$mper,  2  Johns.  R.  87 ;  LtwU  v.  Payn^  8  Cow- 
en,  75. 
107  Though  the  cancellmg  of  a  mortgage  discharges  the  debt, 

yet  it  does  not,  by  the  common  law,  revest  the  estate  in  the 
mortgager.  That  must  be  done  by  deed.  Harrison  v.  Owen^ 
1  Atk.  520.  Hence  the  necessity  of  our  sutute  provision  to 
give  effect  to  a  discharge  of  a  mortgage  by  entry  of  an  ac« 
knowiedgment  of  satisfaction  on  the  margin  of  the  record. 
St.  1783,  c.  37,  §  6. 

Parsons  C.  J.,  in  Marshall  v.  Fisk^  6  Mass.  R.  32,  say^^ 
the  original  grantor  in  that  case  continued  seised  of  his  moiety, 
not  only  on  the  ground  of  fraud  in  the  second  conveyance,  but 
also  ^'  because  the  cancelling  of  the  first  deed  did  not  divest 
the  grantee  of  his  moiety  conveyed  by  it.''  The  case  of  Com 
monweaUh  v.  Dudley j  10  Mass.  R.  403,  was  a  process  against 
the  party  who  had  consented  to  a  new  transfer  by  the  former 
owner,  and  who  had  received  a  full  consideration  for  the  land 
which  he  attempted  to  hold  against  his  own  agreement  and  acts. 
It  was  as  strong  a  case  as  possible  of  a  moral  estoppel,  and  was 
explicitly  put  upon  the  ground  of  a  fraud  in  the  defendant  him- 
self. It  would  be  precisely  in  point,  if  £benezer  Blanchard 
were  the  petitioner  in  the  case  at  bar  ;  and  even  then  the  ques- 
tion might  be  considered  worthy  of  revision.  The  remarks 
of  Parker  C.  J.,  in  Conway  v.  Deerjieldj  1 1  Mass.  R.  332, 
show  that  he  did  not  suppose  that  the  case  of  Commonwealth 
v«  Dudley  impugned  the  doctrine  asserted  in  Marshall  v. 
Fisk. 

The  respondent  knew  that  Ebenezer  Blanchard  had  a  deed 
from  Reuben  Blanchard,  and  having  voluntarily  chosen  a  mode 
of  acquiring  a  title,  he  must  abide  by  the  consequences  of  the 
irregularity.  The  petitioner's  debt  was  due  before,  and  his 
rights  are  not  to  be  impaired  by  such  proceedings.  According 
to  C.  J.  MelUn^s  view  of  the  doctrine  in  Commonwealth  v. 
Dudley^  the  petitioner's  case  is  not  affected  by  it.  Barrett  % 
Thomdikej  1  Greenleaf^  78. 
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After  the  argument  Metcalf  referred  to  BoUford  v.  Mort^ 
hmuij  4  Connect.  R.  550,  (which  he  had  not  before  seen,)  as 
ao  adjudication  on  the  precise  point  before  the  Court,  and  also 
tn  Gilbtrt  y,  Bulkhy^  5  Connect.  R.  262. 

Lehtndy  for  the  respondent,  relied  on  CommontoeaUh  v. 
Dudley^  10  Mass.  R.  403  ;  and  also  cited  Dana  v.  Jfetohall^ 
10  Mass.  R.  498. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Parker  C.  J.  That  the  mere  cancellation  of  the  deed. 
Older  which  one  holds  title  to  real  estate,  does  not  divest  the 
title  or  revest  it  in  the  grantor,  seems  to  be  abundantly  settled 
by  the  cases  cited  on  the  argument,  and  more  particularly  by 
two  cases  to  which  we  have  since  been  referred  by  the  peti- 
liooer's  counsel,  namely,  4  Connect.  R.  550,  and  5  Connect. 
R.  262.1 

But  we  think  the  respondent's  seisin  and  title  are  maintained 
by  the  facts  proved,  consistently  with  this  doctrine.  By  Reu- 
ben Blanchard's  deed  to  Ebenezer,  not  recorded,  the  title  be- 
came vested  in  Ebenezer  as  against  the  grantor  and  his  heirs, 
but  was  so  far  left  in  Reuben  Blanchard  that  a  conveyance 
from  him  to  another  person,  ignorant  of  the  former  deed,  would 
pass  the  estate  ;  and  so  also  a  creditor  of  Reuben  might  have 
acquired  a  title  by  a  levy  upon  the  land  as  his. 

There  seems  to  be  no  reason  why  the  respondent,  who  had 
acquired  the  property  in  one  moiety  under  the  levy  in  favor  of 
Stetson,  should  not  become  the  second  purchaser  of  Reuben, 
paymg  a  valuable  consideration  and  there  being  no  fraud.  The 
knowledge  of  the  respondent  of  the  former  deed  cannot  be  im- 
portant, as  there  was  no  intent  of  defrauding  Ebenezer  Blanch- 
ard, who,  on  the  contrary,  received  the  consideration,  and  con- 
sented to  this  mode  of  executing  his  bargain.  Nor  were  any 
creditors  of  Ebenezer  Blanchard  defrauded,  for  he  obtained  an 
equivalent  for  his  land,  and  thereby  became  enabled  pro  tanto 
to  pay  bis  debts.  Had  he  made  his  deed  to  the  respondent  at  * 
the  time,  there  could  have  been  no  question  of  the  validity  of 
his  conveyance.     The  whole  transaction  then  amounts  only  to 


>  See  Fmrnur  v.  Farrmr,  4  N.  Hamp.  R.  191 ;  Motm  v.  ChUd,  6  N.  Hamp. 
R  521 ;  Tbmmm  v.  Wmrd^  1  N.  Hamp.  R  9;  CarUu  v.  CorUwB^  8  Venaonl 
R.373;  IftZiyv.  CMif,4  Watta»199. 
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this  ;  that  Reuben  Blanchard,  \«ho  had  a  legal  right  to  convey ^ 
his  former  deed  to  his  brother  not  being  recorded,  did  in  fact 
convey  to  the  respondent,  who  may  be  considered  a  subsequent 
purchaser  for  a  valuable  consideration,  without  fraud. 

The  case  of  Marshall  v.  Pisk  was  rightly  decided,  the  ob- 
ject of  cancelling  the  deed  and  obtaining  a  new  one  from  the 
grantee  being  to  defeat  an  attachment  by  a  creditor  of  the  first 
grantee  ;  which  was  decidedly  fraudulent. 

The  present  case  is  supported  by  the  principles  laid  down 
in  the  case  of  Commonwealth  v.  Dudley j  10  Mass.  R.  408, 
[Rand's  ed.  414,  note  a.] 
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Benjamin  Tucker  versus  Isaac  Towem. 


Thongh  a  turnpike  oorpontSon  bai  only  an  enieiDent  in  the  land  over  which  the  turn- 
olkt  road  ii  located,  it  may  make  any  qm  of  the  land  which  ii  neoeeeary  Ibr  the 
enjoyment  of  tta  francbin. 

Ii  may  therefore  cauae  a  dweliinghoon  to  he  erected  for  the  toll-gatherer,  and  trees 
to  be  cut  down,  and  a  cellar  and  a  well  to  be  dng  for  the  accommodation  of  the 
hooee,  on  land  oTer  which  the  tompike  road  U  placed,  without  being  liable  to  an 
net  ion  of  treapaai  by  the  owner  of  the  bind. 

Trespass  qu.  cl.  fr.  fot  entering  on  the  plaintiff's  lanu, 
digging  pits  in  the  soil,  cutting  down  trees,  and  erecting  a  build- 
ing upon  the  land.  The  case  was  submitted  to  the  Court  on  a 
statement  of  facts. 

The  Taunton  and  South  Boston  Turnpike  Corporation  was 
esublished  by  St,  1806,  c.  7.  The  turnpike  road  was  duly 
located,  and  the  whole  of  the  land  mentioned  in  the  declaration 
was  mcluded  in  the  location  and  covered  by  the  road.  The 
road  was  afterwards  made,  and  the  plaintiff  consented  that  his 
land  should  be  used  and  occupied  for  all  the  legal  purposes  of 
the  turnpike  corporation.  In  1825  the  road,  being  finished,  was 
accepted  by  the  Court  of  Common  Pleas,  and  the  corporation 
was  authorized  to  erect  a  toll-gate  within  certain  limits  cm  the 
road,  within  which  limits  the  plaintiff's  land  was  included.  The 
officers  of  the  corporation  having  determined  to  erect  their  toll- 
gate  on  the  plaintiff's  land  described  in  the  declaration,  the  de- 
fendant was  ordered  by  them  to  erect  the  gate  and  to  build  on 
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the  jdatntiff 's  land  a  suitable  house  foi  the  accommodation  of  Tucker 
the  loU-gatberer  and  his  family,  and  to  dig  a  cellar  and  level  the  Tower, 
ground  so  as  to  make  it  convenient      He  accordingly  entered  ' 

on  the  land,  dug  up  the  soil,  dug  the  pits,  and  erected  the  build- 
ing, and  cut  down  such  trees  standing  on  the  land  as  interfered 
with  these  objects,  and  laid  them  aside  for  the  plaintiff's  use, 
but  the  trees  never  came  to  his  use. 

A  nonsuit  or  a  default  was  to  be  entered,  according  to  the 
opinion  of  the  Court. 

Melealfy  for  the  plaintiff,  contended  that  a  turnpike  corpora-     Od.  ayot 
tion,  which  has  only  an  easement  in  the  soil  for  the  purposes  of 
the  turnpike,  is  not  authorized  to  erect  a  dwellinghouse  and  dig 
a  cellar  on  the  land,  as  had  been  done  in  the  present  case. 
Bobbins  v.  Bormanj  1   Pick.   122,   [2nd  ,ed.  123,  note  1  ;]         1 10 
Mams  V.  Emerson,  6  Pick.  57,  [2nd  ed.  58,  note  1 ;]  Ham- 
mond's N.  P.  153  ;  Com.  Dig.  Chiminj  .iS  2  ;  3  Kent's  Com 
348,  [3d  ed.  433,  note  a ;]   Thompson  v.  Proprietors  of  An* 
dros'ioggin  Bridge,  5  Greenleaf,  62  ;    Cook  v.  Stearns,   1 1 
Mass.  R.  533 ;    Herolins  v.  Shippam^  5  Bam.  &  Cressw. 
221. 

Richardson  and  Lothrop,  for  the  defendant. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Parker  C.  J.  It  is  too  clear  to  require  any  discussion,  that 
the  proprietor  of  land  over  -which  a  public  highway  has  been 
laid,  retains  his  right  in  the  soil  for  all  purposes  which  are  con- 
sistent with  the  full  enjoyment  of  the  easement  acquired  by  the 
public  or  by  any  corporation  by  authority  derived  constitution- 
ally ^rom  the  legislature. 

By  the  agreed  statement  of  facts  it  appears,  that  the  locus  in 
fuo  is  part  of  the  Taunton  and  South  Boston  turnpike  road,  as 
established  by  act  of  the  legislature,  and  that  all  the  proceed- 
ings were  had  which  were  required  by  the  general  turnpike  act, 
to  vest  the  franchise  in  the  corporation  created  by  the  St.  1 806, 
e.  7.  The  right  was  given  to  appropriate  the  land  of  the  plain- 
tiff for  the  purposes  mentioned  in  the  act,  and  he  having  been 
indemnified  for  this  use  of  his  property,  the  corporation  had  a 
right  to  erect  their  gate  across  the  locus  in  quo,  and  to  demand 
toll  at  that  gate.  We  think  also,  that  they  had  a  right  to  erect 
and  mainttin  a  toQ-hoaae  at  or  n'Hur  the  gate,  and  within  the  four 
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Tucker  rods  laid  out  for  the  road.  It  was  not  contemplated  nor  requu 
T(nrer.  ®^  ^^  ^^^  legislature,  that  the  whole  space  should  be  left  open 
for  travellers,  for  it  is  specially  provided  that  the  travellin);  path 
shall  not  be  less  than  twenty  feet  wide,  leaving  the  rest  of  the 
space  to  be  used  for  any  purpose  necessary  to  the  suitable  main- 
tenance of  the  road.  A  house  thereon  for  the  residence  of 
the  toll-gatherer  is  certainly  within  the  reasonable  purposes  and 
intent  of  the  legislature,  to  prevent  the  delay  to  passengers 
which  would  occur  if  his  dwellinghouse  should  be  at  a  distance. 
No  authority  was  given  by  the  act  to  appropriate  any  land  with- 
out the  exterior  side  lines  of  the  road,  so  that  if  the  proprietor 
of  the  adjoining  land  should  refuse  to  sell  a  house-lot,  or  de 
mand  an  extravagant  price  for  it,  the  company  or  the  public 
might  be  put  to  great  inconvenience.  We  think  therefore  a 
111  house  for  this  purpose  may  lawfully  be  erected  on  the  land  laid 
out  for  the  road,  provided  the  road  is  not  thereby  so  straitened 
as  that  the  house  becomes  a  public  nuisance  ;  in  which  case  a 
public  prosecution  would  furnish  the  proper  remedy.  The 
ground  taken  by  the  plaintiiT  is  founded  upon  a  supposed  limita- 
tion of  the  right  of  the  corporation  to  use  the  surface  of  the 
land  only  for  the  purpose  of  travel ;  but  we  do  not  understand 
their  right  to  be  so  limited,  but  that  they  may  make  such  use 
of  the  land  below  the  surface  as  may  be  necessary  to  secure  and 
maintain  the  proper  enjoyment  of  their  franchise  ;  thus,  without 
doubt,  posts  may  be  sunk  into  the  earth  for  the  gate  to  swing 
upon  ;  and  such  digging  of  the  soil  is  justifiable  as  may  be  ne- 
cessary for  drains  to  the  road.  And  we  are  of  opinion  also, 
that  a  toll-house  may  be  placed  there,  and  that  if  convenient, 
this  may  be  made  so  as  to  accommodate  the  toll-gatherer  with 
a  dwellinghouse  ;  and  that  all  things  necessary  for  this  may  be 
also  lawfully  done,  such  as  the  cutting  down  the  trees,  digging 
a  cellar,  well,  &c.  under  the  restriction  before  mentioned,  that 
the  public  highway  be  not  too  much  straitened.  We  under- 
stand that  what  are  called  pits  in  the  declaration,  are  the  exca- 
vations for  the  cellar  and  a  well.  It  is  not  necessary  to  advert 
to  the  authorities  cited  by  the  plaintiff's  counsel,  for  they  all, 
except  one,  go  to  establish  the  undeniable  right  in  the  soil  in  the 
owner  of  the  land  taken  for  a  road,  subject  only  to  the  ease- 
ment taken  for  public  use  ;  and  it  is  necessary  .to  the  enjov- 
ua 
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snent  of  this  easeraeDt,  that  there  should  be  a  toll-house,  and 
not  incoDsistent  with  the  right  of  property  in  the  plaintiff,  that 
the  toU-bouse  should  be  so  constructed  as  to  admit  of  occu- 
pation by  the  family  of  the  toll-gatherer.  The  case  cited 
from  5  Greenleaf  would  be  in  point,  if  the  building  complain- 
ed of  were  within  the  area  of  the  road  ;  but  that  does  not  ap- 
pear. On  the  contrary,  the  presumption  is  that  it  stood  without 
the  lines. 

The  plaintiff  must  be  nonsuited. 


m 

Tucker 
Tower. 


Samurl  Haven  versus  Thomas  Foster. 


lis 


>  oflaw  MgBifiM  ignonuice  of  the  bw  of  one's  owd  eooDtry. 
t  of  ibe  law  of  a  foreign  goTernoDent  ii  ignorance  of  fact. 

la  ihii  reaped,  the  laws  of  other  states  in  the  Union  are  foreign  laws. 

Moasy  paid  by  mistake  throogb  ignorance  of  tbe  law  of  anotlier  of  the  United  Stales^ 
nay  be  recovered  back. 

Wbeiber  money  paid  under  a  mistake  of  2aw  can  be  recovbred  back,  quote, 

4  citiaea  of  tbis  Commonwealtb  died  here,  intestate,  being  seised  of  real  estate  here 
aad  in  New  York,  leaving  a  niece,  tlie  child  of  one  of  his  sisters,  and  three  nephews, 
fhecbildrea  of  another  sister,  his  heirs  at  law.  By  a  statute  of  New  York,  the  kind 
m  that  State  deseended,  one  moiety  to  the  niece,  and  the  Qther  moiety  to  the  neph- 
ews. The  niece  (with  her  hosbHnd)  and  the  other  heirs  soM  land  in  New  York  by 
a  joint  deed  of  release  and  quitcbiim,  and  the  purchaser  gave  to  the  husband  and 
the  three  nephews  each  a  bond  ibr  one  qnarter  of  the  purchase  money,  all  parties 
bcinf  igooraat  of  the  statute ;  which  bonds  were  paid  to  the  respective  obligees. 
The  hnsibaad,  on  discorering  that  half  of  the  land  descended  to  his  wife,  brought 
assHBpsit  against  one  of  the  nephews  to  recover  one  third  of  the  fourth  of  the  pur- 
chaee  Bnoney,  and  tbe  action  was  sustained. 

So  the  hnaband  was  held  entitled  to  recover  of  the  nephew  in  tbe  like  proportion, 
where  upon  the  safe  of  land  in  New  York  a  part  of  the  consideration  was  paid  at 
the  time  of  the  pmrchase,  and  divided  equally  among  the  four  heirs. 

The  hnsband  was  held  entitled  to  interest,  only  from  the  time  of  the  service  of  tbe 
writ,  (no  previous  demand  was  proved,)  notwithstanding  the  nephew  had  made 
■K  of  the  money  in  qneation. 

The  inteetaia  mortgaged  land  in  New  York  as  security  (or  money  to  be  lent  to  him 
by  L.  at  soeoessive  periods,  part  of  which  was  received  by  the  intestate  and  tbe 
residoe  by  his  widow  as  his  administratrix.  By  an  agreement  between  the  heire 
and  the  adminiatratria,  by  which  certain  stocky  was  placed  under  the  control  and 
■aaafamtat  of  the  heirs,  it  was  stipulated  that  this  and  other  debts  should  be 
paid  oat  of  the  proceeds  of  the  stock.  Before  the  stock  was  sold,  L.'s  remedy 
agaiast  the  admiaistratrix  became  barred  by  iSlr.  1791,  e.  28,  limiting  suits  against 
adauaieinitors,  and  bis  only  remaining  remedy  was  on  the  mortgage.  The  mort- 
gaged hod  having  been  sold  by  the  four  heirs  in  the  manner  first  above  mentioned, 
the  panhnswr  gave  them  a  bond,  by  which  he  undertook  to  pay  the  debt  to  L.,  and 
fcr  this  parpose,  when  be  paid  his  four  bonds  given  for  the  purchase  money,  ha 
10  •  113 
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Htven  was  allowMl  to  deduct  fWun  each  aa  equal  aiini;  lAnd  it  was  then  agieed  bntweei* 

«.  the  heirs  and  the  administratrix,  that  the  jiaynient  of  the  debt  by  the  heirs  ehosld 

y<><ter#  have  the  same  effect  upon  the  parties  in  interest  as  if  it  had  been  paid  by  her  ai 

administratrix,  it  not  being  then  oeruin  that  the  personal  estate  would  he  snfficieiil 
to  pay  the  debts  of  the  intestate.  The  parchaser  neglecting  to  pay  the  debt,  L. 
obtained  payment  by  a  sale  of  part  of  the  mortgaged  premises,  pursoant  to  the  hwa 
of  New  York.  It  was  hdd,  that  the  husband  was  not  entitled  to  recover  any  thing 
of  the  nephew  on  the  ground  that  half  of  the  debt  to  L.  was  paid  by  the  land,  in* 
stead  of  being  paid  by  the  personal  estate;  for  if  the  husband,  with  a  knowledge 
that  his  wife  owned  half  of  the  land,  would  not  have  consented  that  the  debt  shoaki 
be  paid  out  of  this  particukir  fund,  the  nephew,  with  the  like  knowledge,  would 
have  relied  on  the  statute  bar,  and  have  left  the  creditor  to  his  remedy  on  his  mort^ 
113  f^8®i  Aod  although  the  personal  estate  here  was  liable  to  the  payment  of  tiie  debt^ 

if  the  creditor  had  chosen  to  enforce  it  by  a  suit  against  the  administratrix,  yet  it 
was  not  her  duty  to  go  into  New  York  to  relieve  the  mortgaged  estate. 
If  an  heir  sells  land  incumbered  with  a  mortgage,  without  applying  to  tlie  adminis- 
trator to  redeem,  he  cannot  afterward  come  upon  the  personal  estate  for  assis- 


Where  bmd  of  two  tenants  in  common  was  sold  fay  them  and  one  faroQght  aisiimpait 
for  his  share  of  the  proceeds  against  the  other,  and  in  aa  agreed  statement  of  bieu 
the  parties  set  forth  the  proportions  in  which  tliey  owned  the  land,  it  was  AsU,  that 
the  objectioB  that  the  title  to  land  was  drawn  in  questioo  in  an  action  of  assmapaitt 
did  not  apply. 

Assumpsit  for  money  had  and  received^  and  money  paid. 
The  parties  stated  a  case. 

On  the  19th  of  September,  1819,  Andrew  Craigie,  of  Cam* 
bridge  in  this  Commonwealth,  died  there,  intestate,  seised  in 
fee  simple  of  certain  land  in  the  State  of  New  York,  and  of  real 
estate  of  greater  value  in  Massachusetts,  leaving  bis  niece 
Elizabeth,  the  wife  of  the  plaintifT,  and  his  three  nephews.  An* 
drew  Foster,  John  Foster,  and  the  defendant,  his  heirs  at  law, 
the  niece  being  the  child  of  the  intestate's  sister  Elizabeth,  and 
the  nephews  the  children  of  his  sister  Mary,  and  all  four  being 
children  of  the  same  father,  Bossenger  Foster. 

In  October  1819,  administration  upon  the  estate  of  Craigie 
was  granted  in  this  Commonwealth  to  his  widow.  No  letters 
of  administration  were  taken  out  in  New  York. 

After  the  death  of  Craigie,  the  plaintiff  and  his  wife,  with 
Andrew  and  John  Foster  ond  the  defendant,  by  their  joint  deed 
of  release  and  quitclaim,  dated  November  17th,  1821,  convey- 
ed all  their  right  to  the  greater  part  of  the  intestate's  land  in 
New  York  to  Thomas  Tufts,  of  Le  Roy,  in  that  State,  for  the 
consideration  in  fact  of  $24,540,  Tufts  well  knowing  the  na- 
ture of  the  title  he  acquired  by  this  purchase.     The  deed  was 
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executed  and  acknowledged  at  Cambridge,  and  by  agreement      Haven 
of  tbe  parties  was  carried  by  the  plaintiiT  to  Albany  in  the  State       PMtcr 

of  New  York,  where,  on  December  Isl,  1821,  Tufts  executed " 

a  bond  of  that  date  to  each  of  the  grantors,  for  one  quarter  part 
of  the  consideration  of  the  deed,  payable  by  certain  instalments, 
with  interest  semi-annually  at  the  rate  of  seven  per  cent,  the  le- 
gal rate  of  interest  in  New  York,  which  bonds  were  secured  by 
four  several  mortgages,  each  of  one  undivided  fourth  part  ol  tl4 
the  lands  conveyed-  to  Tufts.  The  deed  and  bonds  were 
placed  by  the  plaintiff,  but  without  express  authority  from  the 
other  grantors,  in  the  hands  of  J.  V.  Henry,  a  lawyer  at  Alba- 
ny, with  directions,  upon  the  receipt  of  the  mortgages  executed 
and  recorded,  to  transmit  the  deed  to  Tufts,  and  the  bonds  and 
mortgages  to  the  respective  obligees  and  mortgagees  therein 
named.  The  bonds  and  mortgages  were  sent  by  Henry  to  the 
plaintiff,  who  delivered  them  to  the  several  parties  in  whose 
names  they  were  taken. 

On  the  9th  of  March,  1824,  the  whole  amount  of  the  bonds 
was  paid  to  the  obligees  respectively,  deducting  from  each  the 
sum  of  ^  1875,  which  was  left  in  the  hands  of  Tufts  for  the 
purpose  of  paying,  and  with  which  he  undertook  to  pay,  a  debt 
of  $  7500,  due  from  Craigie's  estate  to  Benjamin  Lee  :  which 
debt  arose  out  of  a  contract,  dated  April  19th,  1819,  between 
Craigie  and  Lee,  for  the  loan  of  $  15,000  by  Lee  to  Craigie, 
which  Craigie  was  to  receive  from  Lee  progressively,  as  stated 
m  the  contract.  This  contract  was  accompanied  by  a  note  for 
$  15,000  made  by  Craigie  to  Lee,  secured  by  a  mortgage  of 
part  of  the  lands  released  by  Craigie's  heirs  to  Tufts.  Craigie 
received  $  4957  under  this  contract  and  the  administratrix  re- 
ceived $  2235,  which  sums,  with  interest  to  June  15th,  1820, 
anoounted  to  $  7500 ;  and  by  an  agreement  dated  July  17th, 
1820,  the  intended  Ipan  was  reduced  to  that  sum  ;  which  was 
to  carry  interest  from  June  15th,  1620.  At  the  time  when 
Tufts  undertook  to  pay  this  debt,  Lee's  right  of  action  on  the 
note,  against  the  administratrix,  was  barred  by  SL  1791,  c.  28, 
limiting  suits  against  administrators  to  four  years.  By  an  ar- 
rangement between  the  administratrix  and  the  heirs  of  Craigie, 
made  in  September  1822,  by  virtue  of  which  certain  stock  in 
this  Commonwealth  belonging  to  the  intestate's   estate  came 
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Haven       under  the  control  and  management  of  tbe  heirs,  it  ^ks  stipulatea, 
Foster.       ^^^^  among  other  claims  the  debt  to  Lee,  of  $  7500,  should  be 
""  '  paid  out  of  the  proceeds  of  the  stock  when  sold  ;  but  the  sale 

not  having  been  effected  at  the  time  when  Tufts  proposed  to 
make  the  before-recited  payments  to  the  plaintiff  and  John  and 
Andrew  Foster  and  the  defendant,  it  was  then  further  agreed 
between  them  and  the  administratrix,  that  the  payment  bv 
115  them  of  the  debt  to  Lee  should  have  the  same  effect  upon  the 
rights  of  the  parties  in  interest,  as  if  it  had  been  paid  by  her  as 
administratrix,  it  not  being  then  certain  that  the  personal  estate 
of  the  intestate  would  be  sufficient  to  pay  his  debts.  Tufts  did 
not  pay  Lee  any  part  of  the  debt,  and  in  consequence  of  his 
neglect,  Lee  resorted  to  his  remedy  on  his  mortgage,  and  in 
pursuance  of  a  decree  in  chancery  in  New  York,  satisfied  the 
debt  and  costs  by  a  sale  of  about  half  of  the  mortgaged  premi  • 
ses.  Before  Lee  obtained  the  decree,  he  had  agreed  with 
the  plaintiff  and  John  and  Andrew  Foster  and  the  defendant, 
that  for  satisfaction  of  his  debt,  he  would  resort  only  to  Tufts 
and  the  land  mortgaged,  and  would  refund  the  interest  paid  on 
the  note  by  the  administratrix  subsequently  to  the  provision 
made  for  the  payment  of  the  debt  through  Tufts,  —  the  plain- 
tiff and  John  and  Andrew  Foster  and  tbe  defendant  agreeing 
that  Lee  might  use  the  bond  taken  by  them  from  Tufts  for  the 
payment  of  the  debt  tp  Lee,  and  the  judgment  recovered  by 
them  thereon  against  the  surety  ;  which  bond,  and  a  copy  of 
the  judgment,  were,  about  three  years  after  the  9th  of  March, 
1824,  transmitted  to  Lee;  and  his  attorney,  on  receiving  on 
the  bond  and  judgment,  from  the  executrix  of  the  last  will  of 
the  surety,  the  amount  of  interest  refunded  by  Lee  to  the  es- 
tate of  Craigie,  and  the  costs  of  the  suit  on  the  bond,  released 
the  judgment ;  and  Lee  never  made  any  other  use  of  the  bond 
and  judgment,  before  the  same  were  so  released.  On  the  9th 
of  March,  1824,  the  defendant  received  from  Tufts  the  sum  of 
$  5161  *38,  in  full  for  the  principal  secured  by  his  bond,  and  the 
interest  thereon  to  the  6th  of  that  month,  and  the  further  sum 
$  19*12  for  compound  interest  thereon,  making  in  the  whole 
the  sum  of  $5180*50,  after  deducting  $  1875,  as  before  men- 
tioned. The  sum  received  has  not  been  produtive  during  tbe 
whole  time  since  the  9th  of  March,  1824,  and  the  defendant 
lit 
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has  received  thereon  for  interest  to  the  9th  of  October,  1828,       Haven 
only  $99918.  pjj^ter. 

On  the  29th.  of  May,  1826,  the  plaintiff  and  his  wife,  with  

John  and  Andrew  Foster  and  the  defendant,  by  their  joint  deed 
of  release  and  quitclaim  of  that  date,  conveyed  all  their  right  in 
anoiher  parcel  of  land  in  the  State  of  New  York,  of  which 
Craigie  died  seised  in  fee  simple,  to  David  Lane  of  Hudson  in  lift 
that  State,  a  part  ($950)  of  the  consideration  of  which  was 
paid  on  that  day  and  divided  equally  between  the  plaintiff  and 
John  and  Andrew  Foster  and  the  defendant ;  one  fourth  of 
which  sum  remains  still  in  the  defendant's  hands. 

The  statute  of  New  York  of  February  23d,  1786,  regulating 
descents,  was  in  force  at  the  time  of  Craigie's  decease,  accord- 
ing to  which  the  children  of  his  two  sisters  took  per  stirpes  and 
not  per  capita  ;  but  of  this  statute  all  the  parties  interested  in 
the  estite  of  Craigie  were  ignorant  at  the  time  of  the  transac- 
tions before  recited. 

If  upon  these  facts  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  judgment  was  to  be  rendered 
for  him  for  such  sum  as  the  Court  should  order  ;  otherwise  the 
plaintiff  was  to  become  nonsuit. 

The  case  was  argued  in  writing. 

Metcalfe  for  the  plaintiff.  The  statute  of  New  York,  and 
the  judicial  construction  of  it,  show  that  the  lands  descended, 
one  moiety  to  the  plaintiff's  wife,  and  the  other  moiety  to  her 
three  brothers  of  the  half  blood ;  and  of  course,  that  upon  a 
joint  sale  of  the  lands  by  the  plaintiff  and  his  wife,  and  her 
three  brothers,  the  plaintiff  was  entided  to  half  the  sum  for 
which  they  were  sold.  Jackson  v.  Thurman^  6  Johns.  R. 
322  ;  Reeve  on  Descents,  188. 

Under  a  mutual  ignorance  of  that  statute  the  avails  of  the 
lands  were  divided  into  four  equal  parts.  The  plaintiff  re- 
quires the  defendant  to  restore  to  him  what  he  has  lost,  and 
what  the  defendant  has  gained,  by  the  mistake  under  which 
thejr  acted. 

It  appears  that  at  the  time  when  Tufts  paid  the  bonds,  the 
sum  duo  on  each  was  $7055*50,  the  defendant  having,  after 
deducting  $1875  towards  Lee's  debt,  received  $5180*50^ 
which  two  sums  amount  to  $7055-50.     This  sum  then,  with 
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Ha?en       interest  since  March  9tb,  1824,  is  what  the  plaiutifi  has  lost 
Fofltor.       ^y  ^^®  naistake  respecting  his  rights,  and  he  asks  for  judg- 
"""~"^"~  ment  against  the  defendant  for  one  third  of  this  sum,  to  wit, 
$2351-83,  with  interest. 

Craigie's  heirs  transferred  all  their  right  in  the  lands  de- 
scribed in  the  deed  to  Tufts,  and  Tufts,  knowing  he  received 
1 17  an  equity  of  redemption,  took  the  risk  of  Lee's  debt  being  paid 
by  the  administratrix  of  Craigie.  She  was  not  a  party  to  the 
bargain  between  Tufts  and  the  heirs.  She  had  her  appropriate 
duties,  one  of  which  was  the  application  of  the  intestate's  per* 
sonal  property  to  the  discharge  of  his  debt.  Not  having  funds 
at  command  when  Tufts  paid  the  bonds,  she  made  an  agree- 
ment with  tbe  heirs,  (who  were  desirous  to  facilitate  the  seltle- 
ment  of  the  estate,)  that  they  should  advance  the  money  to 
pay  Lee's  debt,  she  to  account  with  them  on  a  final  settlement 
and  distribution  of  tlie  personal  property  between  her  and  them. 
Each  heir  intended  to  furnish  one  fourth  part  of  the  sum  re- 
quired. Tbe  debt  to  Lee  was  thus  in  effect  paid  by  the  ad- 
ministratrix, and  would  have  been  so  in  form^  if  Tufts  bad  not 
caused  it  to  be  otherwise.  It  turns  out,  that  one  half  of  the 
fund  being  the  plaintiff's,  he  advanced  one  half  of  the  sum 
placed  in  the  hands  of  Tufts  to  pay  Lee's  debt,  instead  of  one 
fourth,  as  was  intended. 

The  plaintiff  claims  also  $79*16,  being  one  third  of  the 
sum  received  by  the  defendant  on  the  sale  of  lands  to  Lane, 
with  interest  from  May  29th,  1826. 

It  may  perhaps  be  objected  to  the  plaintiff's  recovery,  that 
money  paid  under  an  ignorance  of  tbe  law,  the  facts  being 
known,  cannot  be  reclaimed  by  suit. 

In  the  first  place,  we  say  the  money  claimed  in  this  suit  was 
never  paid  to  the  defendant  by  the  plaintiff.  It  never  came 
into  the  plaintiff's  hands. 

Nor,  in  the  second  place,  did  it  come  into  the  defendant's 
bands,  by  the  plaintiff's  consent,  under  a  claim  of  right  by  tbe 
defendant.     Brisbane  v.  Dacres^  5  Taunt.  143. 

Again  ;  the  plaintiff  does  not  admit  that  money  pwtd,  even 

under  a  claim  of  right,  (unless  by  compromise,)  cannot  be 

reclaimed  by  suit  in  this  StaiCy  if  it  was  paid  under  a  mistake 

or  ignorance  of  the  law.     In  May  v.  Coffin j  4  Mass.  R.  342, 
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Warder  v.  Tucker.^  7  Mass.  R.  452,  and  Freeman  v.  Baynton^       Haven 
ibid.  488,  it  was  decided,  that  ''  ignorance  of  the  law  shall  not      po^^ 
bind  a  party  to  ful61  an  engagement  niade  through  mistake  of  ' 
the  law.*'     That  the  law  may  be  consistent,  it  would  seem  to 
follow,  that  money  paid  under  similar  ignorance  may  be  reeov' 
ered  back. 

Admitting,  for  the  sake  of  argument,  that  by  the  English         1 1  i 
law,  money  so  paid  cannot  be  reclaimed  by  suit,  yet  a  prom* 
iie  to  pay  is  also  there  enforced  at  law,  though  made  in  igno- 
rance of  the  law.     Stevens  v.  Lynch,  12  East,  38 ;  8.  C. 
2  Campb.  332.     It  is  not  however  conceded,  that  the  English 
law  is  settled  against  the  recovery  of  money  paid  under  a  mis 
apprehension  of  the  law.     Lansdown  v.  Lansdovm,  Moseley, 
364  ;  Evans's  Essays,  c.  1,  §  1  ;  Evans's  Pothier,  Jlppendixy 
JVb.  18,  and  the  quoutions  from  Vinnius  and  D'Aguesseau  ; 
Vinnius's  Commentary  on  Inst.   bk.  3,  tit.  28,  §  6  ;  Dew  r 
Parsons,  2  Bam.  &  Aid.  562. 

Finally,  it  was  a  foreign  law,  a  statute  of  New  York,  of 
which  the  parties  were  ignorant,  and  therefore  the  doctrine  be* 
fore  considered  is  not  applicable  to  this  case.  Foreign  laws  are 
/octe,  and  are  to  be  proved  as  facts.     2  Stark.  Ev.  568. 

Those  writers  on  the  civil  law,  who  hold  that  ignorance  of 
the  law  is  not  a  cause  of  repetition,  still  except  minors,  women, 
soldiers,  &c.  from  the  rigorous  operation  of  this  rule,  on  the 
ground  that  for  them  ^^jus  ignorare  /tcet."  Surely  then  even 
professional  men  may  be  excused  for  ignorance  of  the  statute 
law  of  other  countries  and  states.  Heinecc.  ad  Pand.  lib.  22, 
fit.  6,  §  147.  ^^  Juris  ignorantia  est,  cum  jus  nostrum  ignora^ 
mttf."  Corvin.  Dig.  per  Aphorismos,  lib.  22,  §  6.  Domat's 
Civ.  Law,  pt.  1,  bk.  I,  tit.  18,  §  2,  art.  14,  15,  16,  is  appli- 
cable to  the  plaintiff's  claim. 

If  It  is  objected  to  this  claim,  or  any  part  of  it,  that  the 
plaintiir  was  bound  to  pay  half  the  incumbrance  on  the  land, 
becapjse  half  the  land  descended  to  his  wife,  the  answer  is,  that 
the  heir  is  entitled  to  the  assistance  of  the  personal  property 
of  the  mortgager  for  the  purpose  of  redeeming.  The  per- 
sonal property  received  the  benefit  of  the  loan  from  Lee  ;  the 
land  was  only  a  pledge.  Bac.  Abr.  Executors,  ^c.  L  2,  and 
Mortgage^  E  1* 
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Haven  Besides,  for  a  part  of  the  sum  due  to  Lee,  the  land  coulo 

Foster.      °^^  ^^  charged  on  the  mortgage,  for  ii  was  received  of  Lee  by 
the  administratrix. 

Again,  the  whole  course  of  proceedings  by  the  heirs  and 

administratrix  shows  that  neither  party  regarded  the  mortgage 

as  a  charge  on  the  lands  mortgaged,  or  intended  that  the  lands 

119        should  come  to  the  heirs  subject,  as  between  them  and  the 

widow,  to  redemption  by  the  funds  of  the  heirs  only. 

That  a  suit  against  the  administratrix  on  Lee's  note  was 
barred  by  the  St.  1791,  c.  28,  forms  no  valid  objection  to  the 
plaintiff's  claim.  That  statute  was  designed  for  the  benefit  of 
heirs  ;  and  all  the  heirs,  in  this  case,  agreed  to  the  payment  of 
Lee's  claim  by  the  administratrix,  and  in  effect  lent  her  the 
money  for  that  purpose,  saving  all  their  relative  rights.  Had 
the  administratrix  driven  Lee  to  resort  only  to  the  land,  she 
would  have  subjected  herself  to  a  suit  by  the  injured  heirs. 

On  that  part  of  the  sum  claimed  which  may  be  considered 
as  money  laid  out  and  advanced  for  the  defendant,  namely, 
the  plaintiff's  extra  advance  towards  the  discharge  of  the  debt 
to  Lee,  interest  is  recoverable  from  the  time  of  advancing  the 
money.  5  Bos.  and  Pui.  (Day's  ed.)  205,  note  ;  Hostner  r 
Barretty  2  Root,  156  ;  Shipman  v.  Miller,  ibid.  405  ;  I>t7- 
worth  V.  Sinderlingy  1  Binney,  488  ;  Rapelie  v.  Emory,  I  Dal- 
las, 349  ;  Gibbs  v.  Bryant,  1  Pick.  118. 

The  plaintiff  claims  interest,  however,  on  the  whole  sum 
which  is  properly  recoverable  on  the  count  for  money  had 
and  received,  as  well  as  on  the  sum  last  mentioned,  from  the 
day  the  defendant  received  it. 

The  defendant  has  employed  the  money  received  from 
Tufts  on  the  bond  made  to  him,  as  active  capital.  2  Stark. 
Ev.  789 ;  Francis's  Maxims,  (Hening's  ed.)  95  ;  Jones  v. 
Williams,  2  Call's  R.  106  ;  Fox  v.  micocks,  1  Binney,  194. 
See  also  Pease  v.  Barber,  3  Gaines's  R.  266  ;  15  East,  230, 
note  by  Day ;  Treves  v.  Townsend,  1  Cox's  R.  50,  and 
American  editor's  note. 

•i9.  Hilliard,  for  the  defendant.    As  the  plaintiff  and  his  wife 

joined  in  the  sales  and  conveyances  to  Tufts  and  Lane,  and 

agreed  to  the  equal  division  of  the  proceeds  among  the  heirs 

of  Craigie,  the  burden  is  on  the  plaintiff  to  show  a  sufficient 
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legal  cause  for  maintaiDuig  this  action  in  opposition  to  his 
agreement. 

The  law  of  nature,  the  civil  law,  and  our  own  law,  favor 
efjualjty  among  heirs  related  in  the  same  degree  to  the  person 
from  whom  the  property  is  derived.  Carpz.  Definitiones  Fo« 
renses,  pU  3,  c.  11,  <{.  12,  n.  3 ;  1  Domat's  Civ.  Law,  (by 
Strahan,)  538,  bk.  Ijtit.  1,  §  1,  art.  20 ;  Cod.  Fabr.  I.  3, 
I.  27,  def.  3,  19,  20 ;  Frank  v.  Frank,  1  Chan.  Cas.  84 ; 
Cam  V.  Canny  I  P.  Wms.  723. 

The  plaintifF^s  ignorance  of  the  statute  of  New  York  was 
owing  to  gross  negligence.  He  was  acquainted  with  all  the 
facts,  when  the  agreement  was  made  ;  he  is  moreover  a  man 
of  legal  science,  and  must  have  known  that  the  State  of  New 
York  had  a  law  of  descent  and  distribution ;  and  it  is  a  rule 
of  our  own  law,  that  the  lex  loci  rei  nte  universally  governs 
the  title  to  real  estate  ;  or  if  he  was  ignorant  of  these  things, 
the  law  will  not  allow  him  to  derive  advantage  from  such  igno* 
ranee.  Cod.  Fabr.  p.  40,  def.  61,  §  8, — p.  1076,  def.  12, 
§  4j  —  p.  169,  def.  15;  Carpz.  Definit.  For.  pi.  2,  e.  28, 
J.  21,  n.  5  ;  1  Domat's  Civ.  Law,  (by  Strah.)  237,  pt.  1, 
bk.  i.  Hi.  18,  §  1,  art.  9.  The  plaintiff's  ignorance  was  con- 
fined to  the  peculiar  canons  of  descent  in  New  York ;  he 
knew  enoi^h  to  make  it  his  duty  to  inquire  what  were  those 
canons.  Had  he  acted  as  agent  or  trustee  in  these  transactions, 
he  would  have  been  liable,  on  the  ground  of  negligence,  to  his 
pnncipal  or  cestui  que  irusty  for  the  losses  in  question. 

In  support  of  the  foregoing  remarks,  and  to  show  that  neither 
ignorance  of  law  nor  ignorance  of  fact,  if  owing  to  negligence, 
can  excuse  a  person  from  the  legal  obligation  to  perform  his 
contract,  or  enable  him  to  recover  back  money  which  he  has 
paid  in  discharge  of  it^  Hilliard  cited  the  following  authorities. 
Mollenb.  Thes.  Jur.  Civ.  p.  209,  n.  30,  — p.  547,  n.  82, — 
p.  134, — p.  237,  n.  24, — p.  546;  Carpz.  Defin.  Forens. 
pi.  2,  c.  50,  d.  3,  n.  5 ;  Cod.  Fabr.  p.  57,  def.  17,  §  5, — 
p,  897,  def.  2,  §  15  :  Calv.  Jur.  Lex.  iom.  1,  p.  713, — 
p.  565  ;  Heinecc.  ad  Pand.  lib.  22,  tit.  6,  §  146  ;  Struvii 
iSyntag.  pt.  2,  p.  300,  exerc.  28,  lib.  22,  tit.  6,  ih.  59,  60,  — 
p.  163,  exerc.  27,  lib.  22,  «tf.  1,  th.  69. 

f I]  reference  to  the  cases  m  which  even  a  court  of  equity  will 
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Haven       nol  relieve  on  the  ground  of  mistake,  be  cited  1  Madd.  Pr 
Poier.       (N-  Yorked.  18190  61,  62,  63,  64  ;  1  Fonbl.  116,  note; 

—   Com.  Dig.  Chancery,  3  F  2,  S  F  4,  S  F  S,  S  F  %  3  W,  i 

D  22;  2  Eq.  Cas.  Abr.  162,  pi.  19,  p.  477,  pi  I  ;  Lyon  v. 
Richmond,  2  Johns.  Cb.  R.  51 ;  Hunt  v.  Rousmanier,  8  Wbeat. 
174  ;  ;S.  C.  1  Peters,  15  ;  Frank  y.  Frank,  1  Chan.  Cas.  84 ; 
121  Cann  v.  Cann,  1  P.  Wms.  723  ;  Pulkn  v.  Ready,  2  Atk. 
591,  592. 

The  statute  of  New  York  must  be  viewed  as  a  law,  and  not 
as  a  fact,  in  relation  to  the  plaintiff  ^s  ignorance  of  it.  Igno- 
rance of  law  consists  in  not  knowing  what  a  law  prescribes.  I 
Domat's  Civ.  Law,  (by  Strah.)  236,  pt.  I,  tit.  18,  §  1,  art. 
2,  4.  A  person  may  know  the  existence  of  a  law,  or  systen 
of  laws,  as  a  fact,  and  yet  be  ignorant  of  both  in  the  character 
of  laws,  not  knowing  what  either  prescribes.  The  plaintiff 
must  have  known  the  existence  of  such  a  statute  as  a  fact,  and 
his  ignorance  of  the  peculiar  rule  of  the  statute,  is  ignorance 
of  law.  The  plaintiff  founds  bis  title  upon  that  statute  as  a  kw 
and  it  is  only  as  a  law  that  it  can  be  valuable  to  him.  So  far 
as  a  citizen  of  Massachusetts  claims  a  title  to  real  estate  under 
the  law  of  another  government,  he  makes  it  his  law,  and  he  is 
bound  to  know  it.  The  manner  of  proving  a  statute  of  anoth- 
er of  the  United  States,  has  no  tendency,  in  this  case,  to  show 
that  it  is  a  mere  fact.  It  is  required  to  be  proved  as  a  Imo, 
and  when  proved,  to  operate  as  a  law.  2  Stark.  Ev.  (by 
Metcalf,)  568,  569,  and  notes  ;  1  Domat's  Civ.  Law,  (by 
Btrah.)  238,  pt.  l,bk.  1,  tit.  18,  §  1,  art.  14,  and  note,  and 
art.  16. 

Ignorance  of  law  not  arising  from  any  fault  or  culpable  neg' 
ligence,  if  the  party  knows  the  facts,  or  has  the  means  of  know- 
ing them,  does  not  enable  him  to  recover  back  money  paid  in 
execution  of  his  contract.  4  Tucker's  Bl.  Com.  27  ;  Chit. 
Contr.  190;  2  Stark.  Ev.  (Metcalf 's  ed.)  112;  2  Com. 
Contr.  (Amer.  ed.)  40,  41  ;  Esp.  N.  P.  (N.  York  ed.  1811,) 
pt.  1,  p.  5,  6,  192  ;  1  Fonbl.  Eq.  118,  note ;  1  Madd.  Pr 
fN.  York  ed.)  61  ;  1  Evans's  Poth.  523,  524,  §  800  ;  Chit, 
on  Bills,  (Philad.  ed.  1826,)  236,  notes  r,  $,  t ;  Battle  v 
Griffin,  4  Pick.  17  ;  Bilbie  v.  Lumley,  2  East,  (Day's  ed.) 
469  ;  Stevens  v.  Lynch,  12  East,  38.  and  note ;  Lundie  r 
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Ao&eftfOfi,  7  East,  236,  note  ;   Gomery  v,  Bond^  3  Maule  ft       Haven 
Selw.  378  ;  Britbane  v.  Dacrtn^  6  Taunt.  144  ;  E.  I.  Co.  t-       r^r. 

Trittonj  3  Barn,  ft  Cressw.  280  ;  2  Johns.  Ch.  R.  51  ;  8 -- 

Wheat.  174  ;  1   Peters,  15;  Ladd  y.  JTenney,  2  N.  Hamp. 

R  340;  Dig.  Kb.  22,  Hi.  6,  I  2,  3,  4,  6,  9 ;  Cod.  lib.  1, 

tit.  18,  {.  2,  3,  7,  10,  II,  12  ;  Carpz.  De6n.  Forens.  pt.  3, 

c.  15,  il.  42,  «.  8,  and  pt.  2,  c.  28,  d.  20,  n.  4,  5  ;  1  Calv. 

Jur.  Lex.  408,  713  ;   Heinec.  Elem.  Jur    lib.    3,  tit.  28,         129 

§  987,  988,  989,  991,  992  ;  Heinec.  ad  Pand.  lib.  22,  Ht.  6, 

§  145,  146,  147  ;  Mollenb.  Thes.  Jur.  tU.  6,  p.  973,  974,  note 

4,  — p.  33,  note  32,  —  lib.  12,  tit.  6,  p.  493,  note  47  ;  Cor- 

FID.  Jurisp.  Rom.  Summarium,  lib.  1,  Ift.  18. 

The  facts  in  the  case  will  support  the  defendant  in  making 
the  foDowing  points  ;  either  of  which  is  sufficient  to  defeat  thb 
action. 

1 .  The  action  is  not  adapted  to  the  facts  stated,  nor  to  the 
plaintiff's  object.  The  object  of  the  action  is,  1.  to  try  the 
title  to  real  estate,  or  to  make  partition  of  it,  or  both  ;  or  2. 
to  correct  a  supposed  mistake  between  the  plaintiff  and  Tufts, 
and  the  plaintiff  and  Lane,  when  the  heirs  conveyed  to  them 
respectively  ;  and  to  decide  that  there  was  such  mistake  neces* 
sarily  involves  a  decision  on  the  title  to  the  lands.  1  Chit.  PI. 
(Am.  ed.  1809,)  341,  and  note  a;  2  Com.  Contr.  518; 
Peake's  Ev.  242  ;  Woodf.  Landl.  and  Ten.  (N.  York  ed. 
1816,)  352  ;  2  Stark.  Ev.  110,  111  ;  1  Dane's  Abr.  184, 
e.  9,  art.  11,  §  3  ;  1  Esp.  N.  P.  (N.  York  ed.  1811,)  193 ; 
Mien  V.  Tkayer^  17  Mass.  R.  29. 

2.  This  is  a  case  of  the  tale  of  land$  and  a  conveyance  ot 
them  by  release  and  quitclaim  ;  and  in  such  a  case  a  mistake 
like  that  on  which  the  plaintiff  founds  his  claim,  cannot  be  cor- 
rected in  this  kind  of  action,  or  any  other,  in  a  court  of  law. 
Pearwn  v.  Lordj  6  Mass.  R.  81 ;  Howes  v.  Barker^  3  Johns. 
R.  506. 

3.  The  claim  in  this  action  is  in  contravention  of  the  plain- 
tiff's own  deliberate  agreements,  confirmed  by  his  subsequent 
acts,  which  agreements  were  made  with  a  full  knowledge  of  the 
facts,  and  with  the  means  of  knowing  the  law.  See  authorities 
before  cited. 

4.  If  the  plaintiff  bad  a  right  to  or  intended  to  claim  half  of 
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Haven  the  lands,  his  duty  to  the  other  heirs  required  hiti  to  mase  the 
Foster.  clsi<^  ^^  the  time  when  the  sales  were  effected  and  the  proceeds 
divided  ;  but  having  neglected  to  do  so,  he  has  waived  his  right 
and  is  estopped  to  claim  a  greater  share  of  the  lands.  Chit. 
Contr.  (Am.  ed.)  190,  192,  194  ;  1  Esp.  N.  P.  (N.  York 
ed.  181 1,)  pt.  1,  p.  5,  6,  192  ;  2  Stark.  Ev.  (Am.  ed.)  113 ; 
Loomis  V.  Ptffeer,  9  Johns.  R.  244  ;  Canfield  v.  Monger^  12 
Johns.  R.  347  ;  Bazen  v.  Roget,  3  Johns.  Cas.  87 ;  2  Eq. 
123  Cas.  Abr.  162,  pi  19,  note  d,  —pi.  15,  note  a  ;  Madd.  Pr 
(N.  York  ed.)  64,  172 ;  Hastings  v.  Wiswall,  8  Mass.  R 
455. 

5.  The  plaintiff  has  not,  nor  at  any  time  has  he  had,  any 
right  to  the  money  received  by  the  defendant  of  Tufts  and 
Lane  respectively. 

6.  No  part  of  that  money  came  to  the  defendant's  hands  by 
the  act  of  the  plaintiff,  or  at  his  request,  or  for  his  use,  or  by 
his  procurement,  or  as  the  plaintiff's  property. 

7.  The  defendant  received  the  money  as  his  own  property  ; 
as  the  price  of  his  own  share  of  the  lands,  and  according  to  the 
agreement  of  the  plaintiff. 

8.  The  defendant  never  consented  to  receive  any  part  of  the 
money  for  the  plaintiff's  use,  but  Tufts  and  Lane  respectively 
understood,  that  they  paid  the  money  for  the  defendant's  share 
of  the  lands,  and  to  the  defendant's  own  use  ;  and  so  the  plain- 
tiff and  the  defendant  understood  it. 

In  remarking  upon  these  last  four  points,  he  said  that  if  there 
was  any  mistake  in  regard  to  the  defendant's  share  of  the  lands, 
it  took  place  between  the  plaintiff  and  the  purchaser,  and  if  it 
could  be  corrected,  it  must  be  in  some  proceeding  by  the  plain- 
tiff against  the  purchaser. 

9.  If  the  facts  stated  leave  doubtful  any  thing  which  is  neces- 
sary to  support  the  plaintiff's  action,  that  is  sufficient  for  the 
defendant. 

10.  The  defendant  has  in  equity  and  good  conscience  a 
right  to  retain  all  the  money  received  by  him.  He  founds 
bis  right  on  the  equal  relationship  of  all  the  heirs  to  the  intes* 
tate;  the  fairly  presumed  intention  of  the  intestate  to  have 
them  take  equally  ;  the  plaintiff's  legal  waiver  and  equitable 
forfeiture  of  his  supposed  right,  by  his  own  negligence ;  on  the 
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bet,  that  the  defendant's  share  was  worth  to  him  all  the  money       Haven 
he  received  for  it,  and  he  would  not  have  sold  it  for  a  fess       p^iter. 
sum,  and  that  he  cannot  now  be  restored  to  his  former  title  to 
the  lands. 

1 1.  If  the  plaintiff  has  now  a  right  to  half  of  the  value  of 
ihe  lands,  he  is  bound  in  law  and  equity  to  pay  half  of  the  money 
advanced  by  the  heirs  to  pay  the  debt  to  Lee.  Taylor  v.  Pot' 
Cer,  7  Mass.  R.  358.     The  remedy  of  Lee  against  the  personal 

estate  of  the  intestate  was  barred  by  Si.  1791,  c.  28,  and  the        124 
debt  remained  a  charge  only  upon  these  lands.     In  equity,  only 
so  much  of  the  value  of  the  mortgaged  lands  as  was  not  neces  • 
sary  to  pay  off  the  mortgage,  can  be  considered  to  have  de- 
scended to  the  heirs. 

12.  If  the  plaintiff  has  a  right  to  recover  any  thing  of  the 
defendant,  he  has  no  right  to  recover  interest ;  or,  at  most,  only 
from  the  date  of  the  writ ;  and  the  defendant  should  be  indem* 
nified  for  bis  labor,  risk  and  expenses  in  making  the  money 
productive,  and  for  his  expenses  in  other  respects,  caused  by 
the  neglect  of  the  plaintiff.  1  Chit.  PL  (Am.  ed.  1809,)  342  ; 
2  Stark.  Ev.  103  ;  Bull.  N.  P.  131  ;  lAndon  v.  Hooper ^ 
Cowp.  419  ;  Birch  v.  Wright,  1  T.  R.  387  ;  1  Dane's  Abr, 
186,  e.  9,  art  12,  §  7  ;  Chit.  Contr.  188  ;  1  Esp.  N.  P. 
(N.  York  ed.  1811,)  7  ;  Jacobs  v.  Mams,  1  Dallas,  52; 
Tappenden  v.  Randallj  2  Bos.  &  Pul.  467  ;  Dak  v.  Solkt^ 
4  Burr.  2133  ;  2  Com.  Contr.  3,  52,  53,  122. 

13.  The  plaintiff's  supposed  mistake  would  not  entitle  him 
to  relief  in  a  court  of  equity,  as  before  stated,  and  therefore  a 
court  of  law  will  not  sustain  this  action. 

Steams,  on  the  same  side,  said  it  can  make  no  difference  in 
favor  of  the  plaintiff,  that  he  conveyed  the  land  to  a  stranger, 
with  an  express  agreement  that  the  security  should  be  given  and 
the  money  paid  by  him  to  the  defendant,  instead  of  the  consid- 
eration being  paid  to  the  plaintiff  and  by  him  handed  over  to  the 
defendant. 

If  the  defendant  did  not  receive  the  money  under  a  claim  of 

righij  it  was  because,  from  the  circumstances  of  the  case,  the 

defendant's  right  was  not  and  could  not  be  called  in  question  ; 

which  is  as  favorable  for  him  as  if  the  plaintiff  bad  at  first  re* 

If  m 
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Hftven      sisted  and  theo  yielded,  however  reluctantly,  to  the  defendant'! 

— — ~—  The  cases  of  Jtfoy  v.  Coffin^  4  Mass.  R.  347,  —  Warden  v. 
Tuchtr^  7  Mass.  R.  452,  and  Freeman  v.  Boynton^  ibid.  488, 
which  were  cited  to  show  that  ignorance  of  the  law  shall  not 
bind  a  party  to  fulfil  an  engagement  made  through  mistake  of 
the  law,  were  actions  against  the  indorser  of  a  negotiable  note, 
and  the  question  was  whether  the  laches  of  the  holder  had  not 
been  waived  by  the  indorser ;  and  the  Court  had  no  intention 
to  lay  down  general  principles  applicable  to  cases  not  arising 
135  under  the  law  merchant.  But  admitting  that  an  executory  con- 
tract made  through  mistake  of  law  would  not  be  enforced,  it  by 
DO  means  follows,  that  money  voluntarily  relinquished  or  paid 
to  another  through  ignorance  of  the  law,  can  be  reclaimed. 
There  are  many  cases,  as  well  in  the  common  as  the  civil  law, 
which  are  governed  by  the  maxim,  potior  est  conditio  defeu' 
denHs.  Dig.  lib.  50,  tit.  17,  I  42,  125,  126,  128;  Heinec. 
ad  Pand.  lib.  22,  tit.  6,  §  146,  in  not.  As  to  the  case  cited 
from  Moseley,  364,  see  1  Peters,  15. 

Metcalfe  in  reply.  The  defendant's  counsel  argue,  that  if 
the  plaintiff  has  made  an  agreement  in  ignorance  of  its  legal  op- 
eration, he  shall  not  be  allowed  to  avoid  its  consequences  by 
alleging  bis  ignorance  of  the  law.  But  no  agreement  is  shown 
between  the  plaintiff  and  the  defendant  in  regard  to  the  avails 
of  the  lands  sold  to  Tufts  and  Lane.  It  was  never  a  subject  of 
contemplation  by  these  parties,  that  they  were  interested  in  the 
lands  in  unequal  proportions,  or  that  there  was  more  than  one 
mode  of  apportioning  the  consideration  money.  An  assent  of 
minds  is  necessary  to  constitute  an  agreement,  and  there  can  be 
no  mental  operation  respecting  a  subject  never  presented  to  the 
mind. 

The  negligence  imputed  to  the  plaintiff  attaches  no  less  to 
the  defendant.  The  statute  of  New  York  affected  hie  rights 
as  much  as  the  plaintiff's.  If  the  plaintiff  is  to  be  censured  and 
mulcted  for  his  ignorance,  why  is  the  defendant  to  receive  or 
retain  the  mulct,  when  he  is  under  the  same  condemnation.  If 
knowledge  was  the  duty  of  the  plaintiff,  ignorance  was  the  crime 
of  the  defendant. 
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The  title  to  the  estate  sold  to  Tufts  and  Lea  it  agreed  by  Haven 
the  statement  of  the  case.  The  objection  then  that  this  is  an  po^r 
action  to  try  title,  is  unfounded.  — — 

The  objection  that  the  consideration  of  a  quitclaim  convey- 
ance cannot  be  recovered  back,  might  be  made  to  a  ami  by  the 
ptireAiwer,  but  it  is  inapplicable  between  these  parties. 

With  respect  to  the  mortgage  to  Lee,  the  fund  which  re- 
ceived the  bene6t  of  the  loan  is  to  he  resorted  to  for  its  dis* 
charge.  That  fund  was  the  personalty  of  the  intestate,  in  this 
Commonwealth.  Had  that  personalty  been  de6cient,  the  lands 
in  this  Commonwealth  must  have  been  sold  to  discharge  the 
mortgage,  or  (what  is  the  same  in  effect)  the  debt  to  Lee.  If  126 
the  administratrix  had  suffered  Lee  to  resort  only  to  the  mort* 
gaged  premises,  she  would  have  been  liable  to  the  heirs  for  a 
deoosfoetl,  and  the  plaintiff  and  his  wife  would  have  been  en- 
titled to  twice  the  amount  of  damages  which  the  defendant  could 
have  received,  because  their  injury  would  have  been  double 
the  amount  of  his.  It  is  not  readily  discerned  how  the  mutual 
agreement  of  the  heirs  to  pay  that  debt  can  be  at  all  affected 
in  its  legal  operation  by  the  statute  limiting  the  claim  on  the 
administratrix  to  four  years.  The  true  ground  of  decision  on 
this  point  is,  that  all  the  heirs  (for  whose  benefit  alone  the  stat- 
ute operates)  consented  that  Lee's  debts  should  be  paid  from 
the  personal  property,  if  that  should  prove  sufficient,  although 
the  four  years  had  elapsed.  That  property  has  proved  to  be 
sufficient.  It  being  supposed  that  the  heirs  were  equally  inter- 
ested, it  appeared  to  make  no  difference  to  them  out  of  what 
fund  the  debt  to  Lee  was  paid,  excepting  as  between  them  and 
the  administratrix.  The  express  agreement  between  the  heirs 
and  the  administratrix,  that  their  rights  should  not  be  affected 
by  the  advance  made  to  pay  the  debt,  conclusively  shows  in 
what  light  they  then  regarded  the  transaction.  And  according 
to  the  doctrine  for  which  the  defendant  contends,  and  which 
the  plaintiff  does  not  gainsay,  the  defendant  cannot  now  defend 
on  the  ground  of  his  mistaking  the  kgal  effect  of  the  agreement 
which  he  then  made. 

The  opinion  of  the  Court  was  drawn  up  by 

Morton  J.  [After  stating  some  of  the  facts.]  By  the 
iCatute  of  distributions  of  this  State  these  heirs,  standini;  in  the 
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Haven 

I'. 
Foster. 
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same  degree  of  relationship  to  the  intestate,  inherited  his  estaie 
in  equal  proportions.  But  by  the  statute  of  New  York,  which 
carries  the  doctrine  of  representation  farther  than  the  law  of 
this  State,  or  indeed  than  the  civil  or  common  law,  these  heirs 
inherited  per  stirpes  and  not  per  capita.  So  that  the  estate  in 
New  York  descended,  one  half  to  the  wife  of  the  plaintiff,  and 
the  other  half  to  the  defendant  and  his  two  brothers  ;  being  one 
sixth  instead  of  one  quarter  to  each. 

Of  the  provisions  and  even  existence  of  this  statute,  all  the 
heirs  were  entirely  ignorant  during  the  whole  of  the  transac- 
tions stated  in  the  case.  The  plaintiff  having  discovered  the 
mistake,  now  seeks  by  this  action  to  reclaim  of  the  defendant 
one  third  of  the  amount  received  by  him  on  account  of  the  sale 
of  the  New  York  lands,  with  interest  from  the  time  of  its  re* 
ceipt.  And  the  question  now  submitted  to  our  decision  is^ 
whether  he  is  entitled  to  a  repetition  of  the  whole  or  any  par 
of  this  amount* 

Had  the  parties  been  informed  of  their  respective  rights  un- 
der the  laws  of  New  York,  it  cannot  be  doubted  that  >the  phin* 
tiff  would  have  retained  one  moiety  of  the  land  in  that  State,  or 
would  have  received  to  himself  one  half  of  the  consideration 
for  which  it  was  sold.  The  distribution  of  the  avails  of  the  sale 
was  made  by  the  heirs  upon  the  con6dent  though  mistaken 
supposition,  that  they  were  equally  entitled  to  them.  They 
acted  in  good  faith,  upon  a  full  conviction  that  they  were  equal 
owners  of  the  estate.  It  turned  out,  however,  to  the  surprise 
of  all  of  them,  that  they  owned  the  estate  in  very  unequal  pro- 
portions, and  that  the  defendant  and  his  brothers  had  received 
not  only  the  price  of  their  own  estate,  but  also  the  price  of  a 
part  of  the  plaintiff 's  estate. 

Equity  would  therefore  seem  to  require,  that  the  defendant 
should  restore  to  the  plaintiff  the  amount  received  for  the  plain- 
tiff's estate.  It  was  received  by  mistake,  and  but  for  the  mis- 
take would  not  have  come  to  the  defendant's  hands.  If  the 
whole  estate  had  been  owned  by  the  plaintiff,  and  the  defend- 
ant, having  no  interest  in  it,  had  received  the  whole  consid- 
eration, the  equitable  right  of  repetition  would  have  been  no 
stronger  ;  it  might  have  been  more  manifest. 

The  suggestion  that  the  provisions  of  the  New  York  statute 


iss 


Digitized  by  VjOOQIC 


OCTOBER  TERM  182^.  127 

are  iii  themselves  inequitable,  is  do  answer  to  this  view  of  the  Haven 
case.  Whether  the  law  of  descent  in  that  State  is  more  or  less  Foster, 
reasonable  and  just  than  ours,  it  is  neither  our  province  nor  de-  * 

sire  to  inquire.  AU  statutes  regulating  the  descent  and  distri- 
butions of  intestate  estate  may  be  considered  as  positive,  and 
in  some  degree,  arbitrary  rules.  And  when  a  person,  by  in* 
heritance  or  purchase,  becomes  lawfully  seised  of  any  estate 
without  fraud  or  fault  on  his  part,  it  would  be  as  inconsistent 
with  sound  ethics,  as  with  sound  law,  to  devest  him  of  it  be- 
cause the  rule  of  law  by  which  he  held  it  was  deemed  jnrea- 
sonable.  And  if,  by  accident  or  mistake,  another  should  get 
possession,  it  is  not  easy  to  see  upon  what  principle  he  would  190 
be  justified  in  retaining  it. 

In  the  case  at  bar,  the  division  of  the  consideration  money 
was  made  by  the  agreement  of  all  the  parties  interested.  The 
defendant  received  the  money  with  the  plaintiff 's  consent.  But 
it  was  an  implied,  rather  than  express  agreement. 

The  defendant  also  received  the  money  under  a  claim  of 
right.  The  defendant  believed  himself  to  be  legally  and  equi- 
tably entitled  to  one  quarter  part  of  the  proceeds  of  the  sale. 
And  under  this  belief  he  claimed  it  as  being  rightfully  due  to 
him,  and  the  plaintiff,  under  the  influence  of  the  same  belief, 
assented  to  the  justice  of  the  claim,  and  agreed  to  the  equal 
distribution  which  was  made. 

It  was  not  however  paid  to  the  defendant  by  way  of  com- 
promise. No  controversy  existed  between  the  parties.  There 
was  not  even  a  difference  of  opinion  between  them  in  relation 
to  their  respective  purparties  in  the  estate  before  it  was  sold, 
or  to  the  apponionment  of  the  avails  after  the  sale..  There  was 
therefore  no  room  for  concession  on  the  one  side  or  the  other 
and  nothing  between  them  which  could  be  the  subject  of  com- 
promise. 

Nor  do  the  facts  furnish  any  ground  to  presume  that  the 
plaintiff  intended  to  grant  any  thing  to  the  defendant,  or  to 
yield  any  of  his  legal  rights.  JVVmo  preiwnitur  donare.  And 
we  have  no  reason  to  believe  that  the  plaintiff  intended  to  give 
away  any  part  of  his  own  property,  or  his  wife's  inheritance. 

The  mistake  in  the  distribution  of  the  consideration  money 
for  which  the  land  was  sold,  arose  from  the  mutual  ignorance 
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Haven       of  the  law  of  descents  in  New  York.     Can  this  uustake  be  cor- 
Foiler.      ^<^^^i  and  the  plaintiff  be  restored  to  the  rights  which  he  had 
'"•■^""~~  under  this  statute  ? 

It  is  in  the  first  place  objected,  that  the  plaintiff's  ignorance 
was  owing  to  his  own  negligence  ;  that  he  shall  not  be  allowed 
to  take  advantage  of  his  own  laches ;  that  what  a  man  may 
learn  with  proper  diligence,  be  shall  be  presumed  to  know  ; 
and  that  against  mistakes  arising  from  negligence,  even  a  court 
of  equity  will  not  relieve. 

In  all  civil  and  criminal  proceedings  every  man  is  presumed 
to  know  the  law  of  the  land,  and  whenever  it  is  a  man's  duty 
189  to  acquaint  himself  with  facts,  he  shall  be  presumed  to  know 
them.  But  this  doctrine  does  not  apply  to  the  present  case. 
It  was  not  the  duty  of  the  plaintiff  to  know  the  laws  of  New 
York,  Dor  does  ignorance  of  them  imply  negligence.  Knowl- 
edge cannot  be  imputed  to  the  plaintiff,  and  it  is  expressly 
agreed  that  he,  as  well  as  the  defendant,  was  entirely  ignorant 
of  the  statute  of  New  York.  Besides,  it  was  as  much  the  duty 
of  the  defendant  as  of  the  plaintiff,  to  be  acquainted  with  the 
laws  of  New  York.  And  if  either  is  guilty  of  negligence,  both 
are,  in  this  respect,  in  pari  delicto. 

The  objection  that  the  title  to  real  estate  cannot  be  tried  in 
this  form  of  action,^  cannot  avail  the  defendant  ;  because  it 
seems  to  us  very  clear,  that  no  title  is  or  can  be  drawn  in  quea 
tion,  in  the  present  case 

The  principal  objection  to  the  plaintiff's  recovery,  and  the 
one  most  relied  upon  by  the  defendant's  counsel,  is,  that  the 
payment  to  the  defendant  was  made  through  misapprehension 
of  the  law,  and  therefore  that  the  money  cannot  be  reclaimed. 

It  is  alleged,  that  to  allow  the  plaintiff  to  recover  in  the  pres- 
ent action,  would  be  to  disregard  the  common  presumption  of  a 
knowledge  of  the  law,  and  to  violate  the  wholesome  and  neces- 
sary maxim  IgnoratUia  juris  quod  quisque  tenetur  mre,  luwti- 
nem  excusat.  This  objection  has  been  strongly  urged  by  the 
defendant's  counsel,  and  learnedly  and  elaborately  discussed  by 
the  counsel  on  both  sides  It  is  believed  that  all  the  authorities 
applicable  on  the  point,  from  the  civil  as  well  as  the  common 
hw,  have  been  brought  before  the  Court. 

I  See  MiiUr  y.  MOUr,  7  Pick.  (*^d  ed.)  136,  note  1 
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Whether  money  paid  through  ignorance  of  the  law  can  b.e       Haven 
recovered  back,  is  a  question  much  vexed  and  involved  in  no       Poater. 
inconsiderable  perplexity.'     We  do  not  court  the  investigation 
of  it,  and  before  attempting  its  solution,   it  may  be  well  to 
ascertain,  whether  it  is  necessary  to  the  decision  of  the  cas« 
before  us. 

That  a  mistake  in  fact,  is  a  ground  of  repetition,  is  too  clea' 
and  too  well  settled  to  require  argument  or  authority  in  its  sup 
port.' 

The  misapprehension  or  ignorance  of  the  parlies  to  this  suit, 
related  to  a  statute  of  the  State  of  New  York.  Is  this,  in  the 
present  question,  to  be  considered  fact  or  law  9 

The  existence  of  any  foreign  law  must  be  proved  by  evidence  lj)0 
showing  what  it  is.  And  there  is  no  legal  presumption  that  the 
law  of  a  foreign  state  is  the  same  as  it  is  here.  2  Stark.  Ev. 
(Metcalf 's  ed.)  568  ;  JHak  v.  Roberts^  3  Esp.  Rep.  163.  If 
a  foreign  law  is  unwritten,  it  may  be  proved  by  parol  evidence ; 
but  if  written,  it  must  be  proved  by  documentary  evidence. 
Kenny  v.  darkton,  1  Johns.  R.  385  ;  Frith  v.  Sprague^  14 
Mass.  R.  455  ;  Consequa  v.  WillingSy  1  Peters's  Circ.  C. 
R.  229.  The  laws  of  other  States  in  the  Union  are  in  these 
respects  foreign  laws.     Raynham  v.  Canton^  3  Pick.  293.' 

The  courts  of  this  State  are  not  presumed  to  know  the  laws 
of  other  States  or  foreign  nations,  nor  can  they  take  judicial 
cognizance  of  them,  till  they  are  legally  proved  before  them. 

'  See  CUJUn  r.  Go4frey,  21  Pick.  14 ;  EOiot  ▼.  Swartwovi,  10  Peters,  137, 
MowaU  V.  Wright,  1  Wendell,  355 ;  Dickens  y.  JoneHy  6  Yerger,  483 ;  Lee  ▼. 
Smart f  2  Leigh,  76 ;  HMard  ▼.  Mardn,  8  Terger,  498 ;  Parsons  ▼.  GUmusUr 
Bank,  10  Pick.  533;  Clark  v.  Duteher,  9  Cowen,  674;  HiU.  ▼.  Green,  4  Pick. 
114  ;  Jones  v,  WaOdns,  1  Stewart,  (Alab.)  81 ;  East  ind.  Co.  y.  TriUon,  3  Bam. 
A  Greaaw.  280 ;  Goodman  v.  Sayers,  2  Jacob  Sl  Walker,  263 ;  MUnes  ▼.  Dim. 
Mm,  6  Bam.  &  Creasw.  671 ;  LAwrenee  y.  BeavJbien,  2  Bailej,  623 ;  Champlin 
▼.  La^,  18  Wendell,  407;  S.  C  1  Edwards'a  Ch.  R.  467 ;  5.  C  6  Paige, 
189;  Undanoood  y.  Brockman,  4  Dana,  .309;  Lammot  y.  Botdy,  6  Harr.  A 
Johna.  500 ;  I  Story'a  Comm.  £q.  121 ,  122,  note.  See  also  a  full  diBCUision  of 
thia  aabjeet  in  23d  Vol.  Amer.  Jurist,  pp.  146  to  166,  371  to  412 ;  J^orton  v.. 
Marden,  15  Maine  R.  (3  Shepley,)  45. 

*  See  Cbittj  on  Contr.  (4tb  Am.  ed.)  491,  note  2;  1  Metcalf  A  Perkina'a 
D\g.  tU.  AssampsitfVl  (!b,)pp.  286,287;  1  Story'a  Conun.  Eq.  155,  atMf.; 
HOI  T.  Qrten,  4  Pick.  (9d  ed.)  116,  note  1 ;  O^  y.  Go^froy,  21  Pick.  9. 

>  See  3  Pick  (2d  ed.)  296,  note  3,  and  caaea  there  cited ;  Story's  Conflie 
af  Uwa,  530;  Reyiaed  Stat  e.  94,  ^  60,  61. 
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Haven  But  when  established  by  legal  proof,  they  are  to  be  construed 
by  the  same  rules  and  to  have  the  same  effect  upon  all  subjects 
coming  within  their  operation,  as  the  hws  of  this  Suie. 

That  the  kx  hci  ret  sUct  must  govern  the  descent  of  real 
estate,  is  a  principle  of  our  law,  with  which  ever)  one  is  pre- 
sumed to  be  acquainted.  But  what  the  kx  loci  is.  the  Court 
can  only  learn  from  proof  adduced  before  them.  The  pari'es 
knew,  in  fact,  that  the  intestate  died  seised  of  estate  situated  in 
the  State  of  New  York.  They  must  be  presumed  to  know  that 
the  distribution  of  that  estate  must  be  governed  by  the  laws  of 
New  York.'  But  are  they  bound,  on  their  peril,  to  know  what 
the  provisions  of  these  laws  are  ?  If  the  judicial  tribunals  are 
not  presumed  to  know,  why  should  private  citizens  be  ?  If 
thoy  are  to  be  made  known  to  the  court  by  proof,  like  other 
facts,  why  should  not  ignorance  of  them  by  private  individuals 
have  the  same  effect  upon  their  acts  as  ignorance  of  other 
facts  ?  Juris  ignarantia  est^  cum  jus  nostrum  ignoramuSy 
and  does  not  extend  to  foreign  laws  or  the  statutes  of  othei 
states. 

We  are  of  opinion,  that  in  relation  to  the  question  now  be- 
fore us,  the  statute  of  New  York  is  to  be  considered  as  a  fact, 
the  ignorance  of  which  may  be  ground  of  repetition.'  And 
whether  ignorantia  kgis  furnishes  a  similar  ground  of  repeti- 
tion, either  by  the  civil  law,  the  law  of  England,  or  the  law  of 
this  Commonweahh,  it  is  not  necessary  for  us  to  determine 
The  examination,  comparison  and  reconcih'ation  of  all  the  con 
flicting  dicta  and  authorities  on  this  much  discussed  question. 
181  is  a  labor  which  we  have  neither  leisure  nor  inclination  to  un- 
dertake. 

In  the  view  which  we  have  taken  of  this  case,  it  appears  tha 
the  defendant  received  a  part  of  the  consideration  for  which  the 
plaintiff's  estate  was  sold  ;  that  it  was  received  by  mistake  ;  aud 
that  this  mistake  was  in  a  matter  of  fact.  He  therefore  has  in 
his  hands  money  which  ex  aquo  et  bono  he  is  bound  to  re-lay, 
and  there  is  no  principle  of  law  which  interposes  to  prevent  the 
recovery  of  it  out  of  his  hands. 

•  Bee  Revued  Stat.  c.  71,  {  34  ;  c  72,  ( 17;  Dawes  ▼.  Usad,  3  Pick.  (2dedO 
144,  note  1. 
>  Bee  Xarion  w.  Mmrdmi,  15  Maine  R.  (3  Shepley,)  46. 
Ui 
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Tbe  action  for  money  bad  and  received,  which  for  its  equi-  Haven 
table  properties  is  ever  viewed  with  favor,  is  the  proper  remedy  Foster, 
for  its  repetition.  The  mode  in  which  the  payment  was  origi- 
nally  secured  by  bond  and  mortgage,  forms  no  objection  to  the 
recovery,  inasmuch  as  the  money  was  in  fact  paid  before  tbe 
action  was  commenced.  The  plaintiff's  remedy  will  extend  to 
all  tbe  money  actually  received  by  tbe  defendant  beyond  bii 
legal  proportion  of  the  estate.  Whether  it  shall  extend  furtheri 
is  a  question  involved  in  some  difficulty. 

The  estate  in  New  York,  at  the  decease  of  the  intestate,  was 
under  mortgage.  This  mortgage  was  satisfied  from  the  estate 
itself,  and  the  amount  thus  paid  deducted  from  the  considera- 
Uon  money.  The  plaintiff  now  contends  that  this  incumbrance 
ought  to  have  been  removed  by  a  payment  from  the  personal 
estate,  or  if  that  was  insufficient,  from  tbe  real  estate  in  this 
Commonwealth. 

In  the  consideration  of  this  question,  it  must  not  be  forgotten 
that  the  plaintiff  can  recover  only  what  in  equity  and  good  con« 
science  is  due  to  him.  What  descended  to  the  heirs  in  New 
Fork  ?  The  estate  there,  not  free  from  all  incumbrances,  but 
with  this  mortgage  upon  it.  Did  equity  require  that  the  de- 
fendant and  his  brothers  should  advance  three  fourths  of  the 
money  to  pay  off  this  mortgage,  that  tbe  plaintiff  might  have 
one  half  the  estate  increased  in  value  by  this  payment  ? 

The  mortgagee  relied  entirely  upon  his  lien  on  the  estate  , 
otherwise  he  would  have  demanded  payment  of  the  adminis* 
tratrix,  and  sought  a  remedy  against  her  upon  the  personal  se- 
curity  of  the  intestate. '  This  he  omitted  to  do  until  the  claim 
was  barred  by  the  statute  of  1791,  c.  28.  The  only  sure  rem- 
edy then  remaining  was  upon  his  mortgage.  This  remedy  he 
resorted  to,  and  obtained  from  the  land  mortgaged  satisfaction  1S3 
of  his  debt,  by  a  sale  of  part  of  it  according  to  the  laws  of  New 
York. 

It  is  true  that  before  this  claim  against  the  estate  was  barred 
by  the  statute  of  limitations,  the  heirs  agreed  with  the  adminis- 
tratrix, that  the  debt  should  be  paid  out  of  the  proceeds  of  a 
sale  of  certain  corporate  stock.  But  the  stock  was  not  sold  so 
as  to  make  the  payment,  and  after  the  demand  was  barred,  the 
heirs  made  an  agreement  wf  th  the  purchaser  of  their  estate  in 
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Uaven  New  York,  that  he  should  retain  enough  of  the  consideration 
which  was  then  due  to  them,  to  remove  this  incumhrance,  de- 
ducting an  equal  amount  from  each  bond.  After  the  deduction 
of  this  amount  from  the  bonds,  the  balances  were  paid  to  the 
obligees,  and  thus  the  bonds  were  satisfied  and  discharged. 
The  effect  of  this  arrangement  by  the  heirs  was,  to  leave  the 
estate  in  the  hands  of  the  purchaser  in  the  same  situation  it 
would  have  been,  had  it  been  sold  subject  to  this  incumbrance. 

It  must  be  presumed  that  the  heirs  stipulated  to  remove 
the  incumbrance  or  to  furnish  the  purchaser  with  the  means  of 
doing  it.  If  this  was  not  the  case,  they  voluntarily  agreed  to 
relinquish  a  part  of  the  purchase  money.  In  this  event  it  was 
equivalent  to  a  reduction  of  the  price  of  the  estate,  and  the 
plaintiff  can  have  no  claim  to  any  more  than  one  half  of  the 
price  which  was  finally  agreed  upon  and  actually  paid. 

If  the  heirs  agreed  to  pay  off  this  mortgage,  it  was  a  part  oi 
the  agreement  that  it  should  be  paid  out  of  a  particular  fund. 
As  this  agreement  was  made  by  the  plaintiff  under  the  mistaken 
supposition  that  he  owned  but  a  quarter,  when  in  fact  he  owned 
half  of  it,  he  claims  to  be  relieved  from  its  operation.  If  the 
agreement  is  invalid  in  part,  it  must  be  so  in  the  whole.  The 
plaintiff  cannot  be  released  from  it  and  the  defendant  be  bound 
by  it.  If  the  plaintiff,  with  a  knowledge  of  his  rights,  would 
not  have  agreed  to  pay  out  of  this  fund ;  so  the  other  heirs, 
with  the  same  knowledge,  would  not  have  agreed  to  pay  at  all. 
They  would  have  relied  upon  their  statute  bar,  and  left  the 
mortgagee  to  his  remedy  on  the  mortgaged  estate  and  their 
grantee  to  his  remedy  against  his  ^crantors  or  in  resisting  pay- 
ment of  his  bonds. 

Although  this  agreement  was  founded  in  misapprehension,  yet 
133  as  it  was  made  in  good  faith  and  has  been  executed,  as  the  par- 
ties cannot  be  restored  to  the  situation  they  were  in  when  it  was 
made,  and  as  the  effect  of  annulling  it  as  to  one  would  be  mani- 
fest injustice  to  the  other,  we  can  see  no  good  reason  why  both 
should  not  be  bound  by  it. 

Besides,  we  cannot  perceive  that  this  arrangement  by  the 
heirs  had  any  effect  upon  the  rights  of  the  mortgagee,  or  in  fact 
upon  his  proceedings  to  recover  his  debt.  The  purchaser  hav- 
ing failed  to  pay  off  the  mortgage,  the  mortgagee  was  left  to  hif 
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oiily  remedy  J  and  doubtless  pursued  it  in  the  same  manner  he       Haven 
would  have  done  bad  the  heirs  made  no  provision  for  extin*       Poiiler. 

giiisbiDg  their  debt.  ' 

If  the  heirs  had  receive^  of  their  grantee  the  whole  consid- 
eration, and  afterwards  he  had  been  compelled  to  remove  the 
incambrance,  wculd  not  the  heirs  have  been  bound  to  remuner** 
ale  him  ?  If  at  tbe  sale  they  agreed  to  remove  the  incumbrancei 
juUiu  would  have  required  them  so  to  do,  and  in  the  same  equal 
proportions  in  which  they  had  received  the  consideration,  be- 
cause if  such  agreement  was  made,  it  was  upon  the  mutual  be- 
lief that  they  were  equally  interested  in  the  estate,  and  it  would 
be  unequal  and  unjust  to  relieve  them  from  it. 

But  it  is  argued  for  the  plaintiff,  that  he  ought  to  recover  for 
this  part  of  his  claim,  because  the  estate  in  this  Commonwealth 
was  liable  for  the  payment  of  this  debt,  and  that  the  neglect  to 
pay  it  was  a  breach  of  duty  in  the  administratrix  for  which  she 
would  be  answerable  to  the  heirs  in  the  same  proportion  in 
which  they  owned  the  estate.  For  the  reasons  before  given,  we 
are  not  satisfied  that  the  plaintiff  ought  to  prevail  on  this  point, 
even  if  this  position  is  tenable.  But  we  think  it  cannot  be 
maintained  as  applicable  to  this  case. 

The  estate  here  was  unquestionably  liable  for  the  payment 
of  this  debt,  bad  it  been  prosecuted  against  the  administratrix 
here  before  it  was  barred  by  the  statute.  But  we  do  not  think 
that  it  was  the  duty  of  the  administratrix,  under  the  circum- 
stances of  this  case,  to  go  into  New-  York  to  redeem  the  estate 
there,  nor  that  her  omission  to  do  it  would  render-  her  liable  for 
a  deva^avU* 

By  the  common  law  the  heir  is  entitled  to  the  aid  of  the  per- 
sonal property  of  the  mortgager  in  paying  off  mortgages  ;  but 
if  the  heir,  without  making  application  for  aid  in  redeeming, 
dbposes  of  the  mortgaged  estate,  be  cannot  afterwards  come  34 

upon  the  personal  estate  for  assistance.  Bac.  Abr.  Mortgage^ 
£.  And  no  authority  was  cited,  or  has  been  found,  which 
requires  the  administrator  in  England  to  redeem  mortgaged 
estates  in  foreign  countries.  But  on  the  contrary,  it  is  very 
clear  that  such  administrator  would  have  no  power  to  do  any 
let,  as  such,  out  of  the  kingdom. 

So  an  executor  or  administrator  appointed  in  this  State  has 
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Haron  no  autliority  beyond  its  limits.  He  would  have  no  power  to 
Foster.  Q^ak®  ^  tender  in  any  other  State,  nor  could  be  resort  to  any 
legal  process  to  compel  tbe  mortgagee  to  accept  a  satisfaction 
of  tbe  debt  or  discbarge  tbe  mortgage.  Goodmn  y.  Jones^  3 
Mass.  R.  514  ;  Stevens  v.  Gaylardy  11  Mass.  R.  256 ;  Lang* 
don  V.  Potterj  ibid.  313 ;  Cutter  v.  Davenport^  1  Pick.  81  ; 
Fenmck  v.  Sears^s  Mm.  1  Crancb,  359 ;  Dixon^s  Ex.  v. 
Ramsay^s  Ex.  3  Crancb,  319.'  Tbe  law  imputes  negligence 
to  no  man  for  not  doing  tbat  wbicb  be  bas  no  legal  power  to 
do.  It  is  true,  tbat  if  tbe  mortgagee  bad  cbosen,  be  migbt  not 
only  bave  compelled  tbe  administratrix,  to  pay  out  of  tbe  estate 
bere,  but  be  might  voluntarily  bave  accepted  payment  of  ber, 
and  given  her  a  valid  discbarge.  But  be  could  not  bave  been 
compelled  to  do  either.  He  bad  tbe  power  at  bis  own  election, 
either  to  commence  process  upon  the  mortgage  itself,  or  to 
take  out  administration  in  the  State  where  the  mortgaged  land 
was,  and  in  tbe  one  way  or  tbe  other  to  obtain  satisfaction  of 
tbe  debt  from  the  estate  itself.  As  the  administratrix  had  not 
tbe  power  to  prevent  him  from  adopting  either  of  these  courses, 
so  her  omission  to  do  it,  or  to  attempt  to  do  it,  did  not  amount 
to  waste. 

Tbe  mortgage  was  made  by  the  intestate  to  secure  tbe  pay* 
ment  of  a  note  given  by  him  (or  fifteen  thousand  dollars;  about 
one  third  of  which  was  received  by  him  just  before  his  death, 
and  tbe  residue  of  which  was  contracted  to  be  paid  by  tbe 
mortgagee  in  a  limited  time.  The  mortgagee  had  a  right  to 
execute  tbe  contract  by  paying  to  the  administratrix  the  whole 
balance  of  the  $  15,000  and  increasing  tbe  lien  to  that  amount 
on  the  estate  mortgaged.  But  by  agreement  between  the 
mortgagee  and  tbe  administratrix,  only  a  part  of  this  sum  was 
1 35  paid  by  the  former  to  the  latter,  so  tbat  the  incumbrance  was 
fixed  at  $  7500.  Tbe  plaintiff  claims  to  recover  of  the  de- 
fendant one  twelfth  part  of  this  sum  received  by  the  adminis- 
tratrix, as  distinguishable  from  tbe  amount  paid  to  the  intestate 
in  bis  lifetime. 

This  sum  was  paid  by  tbe  administratrix  in  pursuance  of  the 
original  agreement,  was  secured  by  the  mortgage  given  by  the 

>  See  CommamteaWk  ▼.  Qr^fik,  2  Pick.  11 ;  SteamM  ▼.  BliniAiMR,  5  Green- 
kef,  261 ;  Tkomp§am  ▼.  WiUon,  2  N.  Hemp.  iU  291. 
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intestate  in  his  lifetime,  the  mortgagee's  only  remedy  was 
against  the  estate,  and  his  action  against  the  administratrix  was 
as  much  barred  by  the  statute  in  relation  to  this  sum  as  the 
other.  It  was  always  treated  as  one  debt  by  the  administratrix 
and  the  heirs.  All  the  agreements  between  the  heirs  for  the 
extinguishment  of  the  mortgage,  related  as  much  to  this  part 
of  the  demand  as  the  other.  In  short,  no  distinction  was  ever 
made  between  the  different  sums  which  constituted  this  debt. 
And  it  was  all  equally  an  incumbrance  on  the  New  York  estate. 
For  the  reasons  before  given,  we  are  of  opinion  that  there  is 
no  ground  for  distinguishing  between  the  sum  received  by  the 
administratrix  and  that  received  by  the  intestate,  and  that  the 
plaintiff  is  not  entitled  to  recover  for  any  portion  of  the  amount 
secured  by  the  mortgage. 

Upon  a  view  of  the  whole  case,  it  is  the  opinion  of  the  Court, 
that  the  plaintiff  recover  one  third  of  the  whole  amount  received 
by  the  defendant  on  account  of  the  sale  of  lands  m  New  Yorlu 
with  interest  from  the  service  of  the  writ 


Haven 

V. 

Foster. 
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CASES 

ARGUED   AND   DETERMINED 

Ut  TBS 

SUPREME    JUDICIAL    COURT 


:X>UNTY  OF  ESSEX,  NOVEMBER  TERM  1839» 
AT  SALEM. 


Hon.  ISAAC  PARKER,  Chief  Justick, 
Hon.  SAMUEL  PUTNAM,  ) 
Hon.  SAMUEL  S.  WILDE,  Wusticbs. 
Hon.  MARCUS  MORTON,) 


Daniel  A.  White,  Judge,  &c.  verms  Isaac  Wood- 
BERRT  Junior. 

DeriM  of  *'  my  real  and  penoml  eftate  mito  L.,  hit  ezaenton  and  admioistnit^, 
^poB  trait  to  pay  tiM  income  to  my  wn  daring  his  life,  and  after  hia  deeeaae  the 
■ame  to  deeeend  to  bis  legal  beirs;  and  if  by  reason  of  sickness  he  shall  be  vnable 
to  p»*  •  wipport  for  himself,  the  trastee  4aH  and  may  advance  to  him,  from  time 
to  tune,  irom  the  personal  estate,  sncb  swas  over  and  above  the  income,  aa  the 
trustee  may  deem  proper.*'  HM,  that  the  son  took  only  an  eqaitable  interest 
doring  hi*  life,  with  a  contingent  remainder  in  the  legal  estate  to  those  who  should 
be  his  heirs  at  the  time  of  bis  death,  the  trnst  then  becoming  extinct. 

Where  a  person  interested  has  notice  and  is  present  at  the  settlement  of  a  tnatee's 
aecoont  in  the  probote  eonrt,  he  cannot  open  this  settlement  in  an  aetioD  on  the 
tnistee's  probate  bond,  in  order  to  correct  errors  in  previons  aoeoants  which  were 
settled  without  notice  to  him. 

This  was  an  action  upon  a  bond  given  to  the  phintifl*  as 
judge  of  probate,  by  the  defendant  as  the  trustee  under  the 
will  of  William  Pousland. 

The  parties  stated  a  case. 
»ss 
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William    Pousland    made   his  last   will,   which  was   duly       White 
proved   and  allowed,  coDtaining  the   following  clause: — ^^  I   Wooclberrr 
give,  devise  and  bequeath  one  third  part  of  my  real  and  per-  ' 

sonal  estate  unto  Nathaniel  Lamson,  of  &c.  his  executors  and 
administrators,  upon  trust,  that  he  the  said  Nathaniel  Lamson, 
his  executors  or  administrators,  shall  and  do  pay  the  income  of 
said  real  estate  and  the  interest  of  said  personal  estate,  to  my 
son  Joseph  Pousland  during  his  life  ;  and  after  his  decease  the 
samd  to  descend  to  his  legal  heirs.  My  will  further  is,  that  if 
my  said  son  shall,  hy  reason  of  sickness  or  incapacity,  be  una- 
able  to  get  a  support  for  himself  or  family,  in  that  case  the  said 
Nathaniel  Lamson,  trustee  as  aforesaid,  his  executors  or  ad* 
ministrators,  shall  and  may  advance  him,  my  said  son,  from 
time  to  time,  from  the  personal  estate,  such  sum  or  sums  of 
money,  over  and  above  the  income  of  the  part  devised  as  afore- 
said, as  he  or  they  may  deem  proper." 

On  the  19th  of  November,  1822,  Woodberry  was  duly  ap- 
pointed trustee  under  the  will. 

Joseph  Pousland  was  a  mariner.  He  had  no  family  to  main- 
tain, and  was  never  married.  He  went  to  sea  in  June  1822, 
and  never  returned.  He  died  in  1824,  but  his  death  was  not 
luiown  here  until  1826.  He  made  his  will,  which  has  been 
duly  proved  and  allowed  Woodberry  has  paid  the  interest 
and  income  of  the  estate  to  Abigail  Pousland,  (who  had  a 
power  of  attorney  from  Joseph  to  receive  the  same,)  and  like- 
wise paid  debts  of  Joseph,  as  appears  by  accounts  settled  by 
Woodberry  in  the  probate  court.  Abigail  Pousland  has  de- 
manded, under  the  will  of  Joseph,  all  his  personal  property ; 
and  W.  D.  Crossfield  and  Hannah  his  wife,  have  demanded 
a  share  of  the  same  ;  Hannah  being  a  sister  of  Joseph  Potis- 
land,  and  she  and  Ruth  Pousland  being  his  heirs  at  law. 

W.  D.  Crossfield  was  present  at  the  exhibition  and  exami- 
nation of  the  last  probate  account  of  Woodberry,  settled  in 
July  1827.  Notice  of  the  settlement  of  the  other  accounts 
was  given  only  to  Abigail  Pousland,  as  attorney  of  Joseph. 
In  these  accounts  Woodberry  had  alk>wance  of  sums  paid  to 
creditors  of  Joseph,  and  to  Abigail  Pousland,  subsequently  to 
the  death  of  Joseph. 


Digitized  by  VjOOQIC 


(38 


ESSEX. 


White 

V. 

Woodbeny. 


The  case  was  argued  in  writing  by  Saltonstally  for  the  phm* 
tiff,  and  Kimbally  for  the  defendant. 

Parker  C.  J.  drew  up  the  opinion  of  the  Court.  What 
estate  did  Joseph  Pousland  uke  under  the  will  of  his  father, 
William  Pousland  ? 

The  legal  estate  was  very  clearly  devised  to  Lamson  in 
trust ;  Joseph  became  cestui  que  trust  for  his  life  only. 
There  was  then  created  by  the  will  a  contingent  remainder  in 
those  who  should  be  the  legal  heirs  of  Joseph  at  the  lime  of 
his  death.  The  phrase,  ^'  after  his  decease  the  same  to  de* 
scend  to  his  legal  heirs,'*  has  reference  to  the  estate  itself 
for  the  trust  was  not  to  continue  longer  than  the  life  of  Joseph. 
It  is  therefore  a  trust  estate  in  Lamson,  during  the  life  of  Jo- 
seph, with  a  remainder  after  his  decease  to  those  who  should 
be  then  his  heirs. 

This  is  the  construction  of  the  devise  without  recurring  to 
the  statute  of  1791,  c.  61,  §  3. 

But  even  if  this  were  to  be  construed  a  fee  simple  in  Joseph 
according  to  the  rule  in  Shelley's  case,  there  seems  to  be  no 
reason  why  the  above-mentioned  statute  does  not  apply  to  it. 
It  is  said  that  the  statute  has  relation  only  to  legal  estates,  and 
this  being  an  equitable  interest  only,  devised  to  Joseph  for  life, 
and  at  his  death  to  his  legal  heirs,  by  virtue  of  that  rule  it  be- 
came an  equitable  fee  simple  and  so  was  devisable  by  him. 
No  authority  is  cited  by  which  a  distinction  is  established  be- 
tween legal  and  equitable  estates,  and  there  seems  to  be  no 
good  reason  for  such  a  distinction.  It  is  mere  matter  of  con- 
struction founded  on  the  supposed  intent  of  the  testator. 
This  construction  is  settled  by  Shelky^s  case  one  way,  and  by 
our  statute  another.  In  the  case  of  JWtoAaM  v.  Wheekrj  7 
Mass.  R.  189,  it  is  true,  a  devise  in  trust  for  Hunt  during  his 
life  and  then  to  bis  heirs,  was  held  to  create  an  equitable  fee 
simple,  in  Hunt,  which  he  could  devise.  The  operation  of  the 
statute  does  not  seem  to  have  been  considered  by  the  Court, 
but  there  is  a  strong  distinction  between  that  case  and  this.  In 
that,  the  land  is  devised  to  the  selectmen  to  the  use  of  Hunt 
during  his  life,  and  after  his  decease,  if  any  of  the  premises 
should  remain,  to  Hunt's  heirs  forever.  In  the  case  before  us 
the  devise  to  Lamson  is  in  strict  trust,  the  income  tr  he  paid 
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orer  to  the  cesttA  que  tru^  during  bis  natural  life,  and  at  bis       Wbite 
death  the  same,  that  is,  the  estate,  is  to  descend  to  his  legal    WoodUtty 
heirs.     There  was  nothing  vested  in  Joseph  Pousland  but  the 
right  to  the  income  and  profits  of  the  real  estate,  and  the  inter- 
est of  the  personal,  with  a  right  to  such  of  the  capital  as  the 
trustee  should  deem  necessary.^ 

In  regard  to  the  accounts  rendered  by  the  defendant,  of  bis 
disbursements  out  of  this  fund,  it  is  proper  matter  for  inquiry 
in  the  probate  office,  where  the  accounts  have  been  settled  and 
allowed.  That  settlement  cannot  be  overhauled  in  this  action 
on  the  probate  bond,  as  the  party,  for  whose  benefit  this  suit  is 
brought,  had  notice  and  was  present  at  the  settlement  of  the 
last  account. 

Defendant  defaulted. 


Timothy  Bailet  2d  veisiis  Thomas  C.  Fosteiu 

Whera  a  sale  of  cbatteli  U  made  by  A.,  and  he  receifes  the  porcbaMr'e  note  for  the 
priee  and  negotiate!  it,  or  obtains  payment  upon  it,  and  tbe  chattels  are  afterwards 
attached  as  the  property  of  A., —  in  an  action  of  replevin  brought  by  tbe  purchaser 
against  the  attaching  officer,  A.  is  not  a  competent  witness  to  prove  that  the  sale 
was  fraodulent. 

But  if  it  be  doobtfol  whether  the  note  is  negotiable  or  not,  and  if  it  is  negotiable^ 
whether  it  has  been  in  fact  negotiated,  or  still  remains  in  the  bands  or  control  of 
A.,  he  is  a  competent  witness. 

A  jodgment  in  the  replevin  suit  in  fiivor  of  the  officer,  would  be  a  bar  to  an  action  on 
tbe  note  by  A. 

Replevin  for  oxen,  &c.  The  defendant,  a  deputy-sherifl^, 
pleaded,  I.  Property  in  Nathan  Abbott  and  Nathan  Abbott  3d, 
with  an  avowry  for  a  return.  2.  Property  in  Nathan  Abbott. 
3.  Property  in  Nathan  Abbot  3d.  The  replication  was,  prop- 
erty in  the  plaintiff ;  on  which  issue  was  joined. 

The  case  was  tried  before  Putnam  J. 

The  plaintiff  claimed  as  a  purchaser  from  Nathan  Abbot  and 
Nathan  Abbot  3d  on  July  16th,  1827.  Tbe  bill  of  sale  was 
produced,  in  which  they  acknowledged  to  have  received  pay- 
ment by  a  note  of  that  date  given  to  them  by  the  plaintiff. 

>  See  VenahUsT  Aform,  7  T.R.  342, 438;  3  Bro.  Pari.  Cas.  113;  4  Cniise*s 
Dig.  9G0,  261. 
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BsLey  The  defendant  claimed  the  property  on  an  attacbment  made 


ih 


Foster.      ^Y  ^^^  ^  deputy-sheriff,  in  a  suit  against  the  Abbots. 

"  The  Abbots  were  offered  as  witnesses  by  the  defendant,  to 
prove  that  the  sale  to  the  plaintiff  was  not  made  bonajidt^  but 
with  an  intent  to  defeat  their  creditors.  Their  evidence  tended 
to  show  this  fraudulent  intent  on  their  part,  and  a  design  on  the 
part  of  the  plaintiff  to  assist  them  in  carrying  it  into  effect.  It 
also  appeared  from  their  testimony,  that  the  plaintiff  did  not 
make  the  note  at  the  time  the  bill  of  sale  was  given,  but  with 
the  consent  of  Nathan  Abbot  bad  passed  it  to  Moses  Bailey, 
his  father,  as  security  for  a  debt  due  to  him  from  Nathan  Ab- 
bot. Their  evidence  did  not  show  whether  the  note  had  been 
paid  or  not,  or  whether  it  was  negotiable  or  not,  or  what  had 
become  of  it. 

The  counsel  for  the  plaintiff  objected  to  the  competency  of 
the  Abbots  as  witnesses,  and  they  were  rejected,  and  the  de- 
fendant defaulted.  If  they,  or  either  of  them,  were  competent, 
the  default  was  to  be  taken  off  and  a  new  trial  granted ;  other- 
wise judgment  was  to  be  entered  on  the  defauk. 
Mv.  4M.  SaUonstally  for  the  defendant.  The  Abbots  are  equally  in* 
terested  for  the  attaching  creditor  and  for  the  plaintiff,  and 
therefore  competent  witnesses  ;  for  if  the  defendant  prevails 
and  the  attachment  holds,  the  plaintiff  will  not  be  obliged  to  pay 
his  note  ;  but  if  the  plaintiff  prevails,  then  the  witnesses  will  be 
liable  to  pay  the  attaching  creditor. 

Choate  and  Huntington^  contriy  cited  2  Stark.  Ev.  745  ; 
Ely  V.  Forward^  7  Mass.  R.  25  ;  Phillips  v.  Bridge^  1 1 
Mass.  R.  242  ;  1  Phil.  Ev.  32,  50,  102,  242  ;  Ridley  v. 
Taylor^  13  East,  175  ;  Hudson  v.  Robinson^  4  Maule  &. 
Selw.  475  ;  Shuttleworth  v.  Stephens^  1  Campb.  408  ;  Bland 
v.  Jlnskyy  5  Bos.  &,  Pul.  330 ;  Howard  v.  Braithwaiie^  1 
Ves.  &  Beam.  208  ;  Case  v.  Reeve,  14  Johns  R.  79  ;  Reed 
V.  Prentiss  J  1  N.  Hamp.  R.  176  ;  Smith  v.  fVhiiing,  9  Mass. 
R.  334. 
^Wi'.  liL  Putnam  J.  delivered  the  opinion  of  the  Court.  The  plain- 
tiff claims  the  goods  in  virtue  of  a  bill  of  sale  from  N.  Abbot 
and  N.  Abbot  3d,  and  the  defendant,  under  an  attachment 
agamst  the  Abbots. 

The  plaintiff  produces  a  bill  of  sale  and  proves  that  the  Ab- 
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bots  executed  it ;  he  also  proves  that  the  property  was  delir-  Bailey 
ered  ;  and  upon  the  bill  of  sale,  payment  by  a  note  is  acknowl-  PoJter 
edged.  If  this  were  uncontrolled,  the  title  of  the  plaintiff  141  ' 
would  be  established. 

But  the  defendant,  in  behalf  of  the  attaching  creditor,  offers 
the  venders  as  witnesses,  to  prove  that  the  sale  was  made  with 
intent  to  defraud  the  creditors  of  the  Abbots,  and  that  the 
plaintiff  was  conusant  of  that  intent  and  advised  and  aided 
therem. 

The  plaintiff  however  objects  to  the  competency  of  those 
witnesses,  on  the  ground  of  interest ;  contending  that  the  vend- 
ers have  received  a  compensation  and  payment  for  the  goods 
from  the  plaintiff,  who  is,  as  he  alleges,  an  honest  purchaser, 
and  that  the  effect  of  their  testimony  is  to  enable  their  creditors 
to  levy  upon  and  hold  the  same  goods :  so  they  will  get  the 
value  twice ;  in  the  first  place,  from  the  purchaser,  and  in  the 
second  place,  by  having  the  value  in  payment  of  their  debt  to 
their  creditors. 

If  those  consequences  would  follow,  the  witnesses  should  be 
rejected.  But  it  is  answered  on  the  part  of  the  defendant, 
that  the  interest  of  the  venders  is  exactly  balanced,  that  they 
have  bad  nothing  from  the  plaintiff  in  payment  for  the  goods, 
except  the  note,  and  if  the  attaching  creditor  should  hold  the 
goods,  the  note  cannot  be  enforced  against  the  purchaser  :  so 
they  will  get  the  value  of  their  goods  only  once,  namely,  in 
having  them  levied  on  and  taken  by  their  creditors. 

We  must  take  it  from  the  report  of  the  case,  that  a  note  was 
in  fact  given  by  the  plaintiff  to  the  venders.  If  it  has  been 
paid,  or  if  it  was  negotiable  and  was  negotiated  before  it  was 
overdue,  to  an  indorsee  for  a  valuable  consideration  without 
notice,  it  would  not  be  competent  for  the  venders  to  give  evi- 
dence which  tended  to  divest  the  title  in  the  plaintiff,  and  in 
effect  to  pocket  the  value  of  the  goods  a  second  time. 

But  it  does  not  appear  that  the  note  has  ever  been  paid. 
If  the  venders  should  sue  the  plaintiff  on  the  note,  it  seems  very 
clear  to  the  Court,  that  he  might  defend  successfully  by  prov- 
ing that  the  venders  themselves  have  acknowledged  there  was 
no  other  consideration  than  the  pretended  sale  of  the  goods, 
and  if  the  attaching  creditor  should  hold  the  goods,  it  would 
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fiuley       follow  that  the  note  would  be  without  consideralion.     Undei 

Foster.      ^^^^  circumstances  the  venders  could  not  enforce  their  note. ' 

""'——   The  supposed  balance  of  interest  would  exist.     They  would 

142        have  the  value  of  the  goods  only  once  by  their  being  appro- 

priated  towards  the  payment  of  their  debts. 

Now  it  being  doubtful  whether  the  note  was  negotiable  or 
not,  and  if  it  was,  whether  it  had  been  fairly  negotiated  or  not, 
or  whether  it  does  not  still  remain  in  the  hands  or  control  of 
the  venders,  the  Court  are  of  opinion  that  they  are  competent 
witnesses. 

A  new  trial  is  granted.  And  if  it  should  be  proved  to  the 
satisfaction  of  the  Court,  that  the  venders  had  received  payment 
for  the  note,  or  had  obtained  the  value  of  it  by  negotiating  it 
before  this  action  was  brought,  then  their  testimony  is,  upon 
the  new  trial,  to  be  rejected. 


Commonwealth  versus  The  Proprietors  of 
Newbubyport  Bridge. 

Where  en  act  creating  a  corporation  to  build  a  bridge  and  allowiBg  three  yean  fer 
the  completion  of  the  bridge,  preecribed  that  it  shoold  be  built  with  a  draw  and 
piers,  and  the  corporation  erected  the  bridge  and  took  toll  for  more  thaa  a  year, 
without  building  any  piers,  it  waa  Aeld,  that  they  were  liable  to  indictaient  fiw  lucfa 
neglect,  although  the  three  yeara  had  not  elapsed. 

An  indictment,  reciting  that  an  act  to  incorporate  the  proprietors  of  a  bridge  required 
that  there  should  be  a  draw,  and  a  pier  on  each  side  of  the  bridge  at  the  draw,  and 
then  allying  that  the  defendants  have  neglected  to  provide  a  raitable  pier  *'  on 
each  side  of  the  said  bridge  at  the  said  draw,  but  have  led  the  said  bridge  alto- 
gether destitute  of  any  pier  at  the  said  draw,"  was  held  to  be  defective,  beoauae  it 
contained  no  direct  averment  that  a  bridge  had  been  built. 

The  indictment  in  this  case  recites,  that  by  a  statute  passed 
March  4th,  1826,  {St.  1825,  c.  164,)  James  Prince  and  others 
were  incorporated  by  the  name  of  The  Proprietors  of  the 
Newburyport  Bridge,  and  that  by  the  second  section  it  is 
enacted,  that  there  shall  be  a  draw  not  less  than  thirty-eight 

1  See  Dyer  ▼.  Homer,  22  Pick.  261 ;  Bayley  on  Billa,  (2d  Am.  ed.)  534, 
and  note;  Harrington  ▼.  SiraUon,  22  Pick.  510 ;  Knaffp  ▼.  Lee,  3  Pick.  457 } 
Dieldnton  ▼.  HaU,  14  Pick.  217;  Pvlstfer  ▼.  Hotehkme,  12  Connect  R.  234 : 
Parish  ▼.  Stone,  14  Piek.  19a 
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feet  wide,  and  a  suitable  pier  on  each  side  of  the  bridge  at  the     Common* 
draw.     The  indictment  then  alleges,  that  the  defendants,  on       ^  ^^ 
and  from  the  1st  of  January,  182S,  to  the  taking  of  this  inquisi-    Newbury- 

tion,  ^'  have  neglected  and  still  do  neglect  to  provide  a  suitable  ^ ~ 

pier  on  each  side  of  the  said  bridge  at  the  said  draw,  according 
to  the  requirement  of  the  act  aforesaid,  but  have  left  the  said 
bridge  altogether  destitute  of  any  pier  at  the  said  draw,  by 
means  whereof  all  vessels  and  river  craft,  having  masts  higher  143 
than  will  readily  pass  under  the  said  draw,  are  obstructed,  hin- 
dered, and  altogether  prevented  from  passing  said  bridge,  to 
the  common  nuisance,"  &c. 

At  the  trial,  before  PtUnam  J.,  the  defendants  objected  that 
the  indictment  was  found  too  soon,  inasmuch  as  the  three  years 
aUowed  them  by  the  act,  for  completing  the  bridge,  had  not 
expired  when  the  indictment  was  found.  They  admitted  that 
they  had  taken  toll  of  passengers  for  upwards  of  a  year.  The 
objection  was  overruled. 

A  verdict  against  the  defendants  was  taken,  subject  to  the 
opinion  of  the  whole  Court. 

The  defendants  also  moved  in  arrest  of  judgment,  because 
it  is  not  alleged  in  the  indictment  that  any  bridge  had  been 
built. 

Choatk  and  Cushingy  for  the  defendants.  Abv.  &k 

Minot^  County  Attorney,  for  the  commonwealth. 

Per  Curiam.     The  answer  to  the  first  objection  is,  that  the     Abt.  7tt 
defendants  completed  the  bridge  and  took  toll ;  and  if  so,  we 
think  they  were  bound  to  provide  the  means  prescribed  by  the 
statute,  to  enable  vessels  to  pass  with  convenience  through  the 
draw. 

But  we  think  the  objection,  that  the  indictment  does  not 
allege  that  any  bridge  has  been  built,  is  fatal.  It  may  indeed 
be  inferred  by  any  common  reader,  that  there  was  a  bridge ; 
but  DO  lawyer,  considering  that  inferences  are  not  to  be  made 
in  criminal  cases,  would  say  it  appears  that  a  bridge  had  been 
built.  There  ought  to  have  been  an  express  allegation  to  that 
efiect. 

IndieimerU  quoihed. 

VOL.  IX.  13  i« 
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Jacob  Hazen,  in  Scire  Facias^  versus  Billt 
Emerson. 


Whow  OM  mmiiioiied  as  trwtiM  in  a  prooett  of  fcreign  attMbflwnt,  diadom  a  eoa- 
vsgfaiioe  of  leod  to  bim  from  die  prioeipal  defenduM.  be  Day  be  iotttrrogaied 
whether  there  wu  any  agraement  in  writing  or  by  parol,  that  be  sboabl  diapoae  of 
tbe  bind  and  aoooont  to  the  defendant  for  the  proceeds. 

If  tocb  respondent  admita  that  he  held  tbe  bind  in  tmat  lo  lell  and  aeooant  for  tbe 
prooeeda,  be  may  be  fiirtber  intierrognted  aa  to  the  time  of  the  lale  and  the  diapo> 
eition  of  tbe  proceeds. 

Where  one  summoned  as  trustee  owes  the  principal  defendant  a  debt  which  is  barred 
by  tbe  statute  of  limitations,  he  may  rely  on  such  bar,  in  his  answers. 

Emerson,  being  summoned  as  the  trustee  of  Asa  PingreOi 
made  a  general  answer,  that  at  tbe  time  of  tbe  service  of  the 
original  writ  be  bad  not  any  goods,  effects  or  credits  of  Pingrc^e 
in  bis  hands  ;  and  that  be  bad  not  promised  to  pay  Pingree  or 
to  be  accountable  to  bim  for  any  sum  of  money  or  otbci  thing 
whatsoever,  within  six  years  before  the  commencement  of  tbe 
plaintiff's  original  suit ;  and  that  he  never  gave  Pingree,  or  any 
other  person  on  bis  account,  any  bond,  obligation  or  other 
specialty ;  and  that  Pingree  never  recovered  a  judgment  against 
him  ;  and  that  no  cause  of  action  on  tbe  part  of  Pingree  had 
accrued  against  the  respondent  since  the  commencement  of  the 
plaintiff's  original  suit. 

In  answer  to  interrogatories  tbe  respondent  says,  that  Pingree 
first  became  indebted  to  bim  more  than  twenty-five  years  ago, 
but  that  be  believed  be  has  not  had  any  transaction  with  Pin- 
gree, in  the  way  of  business,  for  fifteen  years  ;  that  Pingree 
conveyed  to  tbe  respondent  a  parcel  of  land  in  Baldwin,  Maine, 
in  1809,  and  ten  or  fifteen  years  ago  a  lot  of  land  in  Bridgeton ; 
and  at  the  time  of  tbe  conveyance  of  land  and  timber  in  Bald- 
win, Pingree  was  indebted  to  the  respondent  in  a  large  amount, 
and  has  ever  since  been  indebted  to  bim  ;  that  there  was  no 
settlement  between  them  at  the  time  of  that  conveyance,  except 
for  tbe  land  ;  that  Pingree  had  no  interest  in  the  land  at  the 
time  when  tbe  respondent  sold  it ;  that  tbe  respoudent  holds 
notes  of  the  purchasers,  to  a  large  amount,  which  he  does  not 
consider  worth  any  thing ;  that  tbe  respondent  has  no  interest 
*D  the  land  under  the  deed  of  Pingree ;  that  he  holds  Pingree's 
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notes  for  the  debt  due  to  him,  and  oo  other  security  ;  that  he      Hazen 
does  not  know  that  Pingree  had  any  other  property  than  the     Emenon. 
hnd^  out  of  which  the  respondent's  debt  could  have  been  satis-  — — — — 
fied ;  that  he  does  not  consider  that  he  was  an  agent  of  Pin- 
gree ;  and  that  he  has  no  recollection  of  any  agreement,  that 
Pingree  should  have  any  benefit  from  the  respondent's  sales 
of  the  land  and  timber. 

The  respondent  declined  answering  the  following  interroga- 
tories, to  wit :  —  When,  to  whom,  and  upon  what  terms,  did 
you  convey  the  same  land,  —  When  and  how  was  the  first  pay- 
ment made,  —  Have  you  ever  received  any  money  for  timber 
from  this  land,  other  than  from  the  sales  already  mentioned,  — 
What  was  the  state  of  the  title  to  the  land  at  or  just  before  the 
conveyance  to  you,  —  What  was  the  relative  value  of  the  land 
and  timber,  and  the  amount  of  the  incumbrances  you  discharged 
before  it  was  conveyed  to  you,  —  Was  it  not  understood  that 
the  consideration  paid  by  you  for  the  land  in  Baldwin  was  much 
less  than  its  value,  —  Why  did  you  discharge  the  mortgages  and 
take  the  conveyance. 

Choatej  for  the  plaintiff,  to  show  that  the  respondent  was  Oct  6ft. 
bound  to  answer  these  questions,  cited  Russell  v.  Lewis  and 
TV.  15  Mass.  R.  127,  [Rand's  ed.  124,  note  a;]  Pierson  v. 
RTeUer,  3  Mass.  R.  564.  The  plea  of  the  statute  of  limita- 
tions is  a  refusal  to  answer,  and  if  the  respondent  relies  upon  it, 
he  is  out  of  court.  St.  1794,  c.  65,  §  6.  [Parker  C.  J. 
This  is  not  properly  a  plea.  I  think  the  respondent  may  an- 
swer that  he  has  had  no  dealings  with  Pingree  for  six  years,^  as 
otherwise  he  might  render  himself  liable  for  a  debt  barred  by 
the  statute  of  limitations.] 

SaUansUMy  for  the  respondent. 

Per  Curiam.  We  think  the  following  interrogatory  may  be  OeL  7ik 
proposed  to  the  respondent,  — At  the  time  you  received  a  deed 
or  deeds  of  land  from  Pingree,  or  at  any  other  time  since,  was 
there  any  agreement  in  writing  or  by  parol,  that  you  should  dis- 
pose of  the  same  and  account  to  him  in  any  manner  for  the 
proceeds. — If  the  respondent  admits  that  he  held  the  land  in 
trust  to  sell  and  account  for  the  proceeds,  there  may  oe  a  fur- 

>  See  Cro9$nuM  ▼.  Crastmam^  21  Pick.  24. 

14T 


Digitized  by  VjOOQIC 


I4b 


Hazen 

V. 

£meiBoiL 


146 


ESSEX. 

ther  examination  as  to  the  disposition  of  the  proceeds  ;  and  as 
to  the  time  of  the  sale,  and  whether  there  is  any  balance  due 
to  Pingree.^  The  answer  of  the  respondent,  that  he  had  not 
promised  to  pay  Pingree  any  sura  of  money  within  six  years,  is 
good  primd  facie ;  but  it  may  appear  that  he  has  sold  the 
land  witliin  six  years^  under  an  agreement  made  more  than  six 
years  ago. 


Reuben  Jones  versus  The  Inhabitants  of  Andoyer. 

Although  •  road  be  oted  as  •  towo  way,  yet  id  an  action  againit  the  towo  to  recofw 
ibunagei  on  account  of  an  injury  Mittained  from  a  defect  in  the  way,  the  town  nii^ 
show  that  the  road  wai  not  duly  laid  oot  and  accepted  aa  a  town  way. 

A  warrant  for  a  town  meeting,  signed  by  four  of  the  five  ■electmen  in  a  town,  con* 
tained  an  article  "To  see  if  the  town  will  accept  of  a  road  bud  out  by  the  select- 
men ai  foOowi,"  then  gifing  a  porticnlar  description  of  it.  This  warrant  was  re 
corded  in  the  town  books.  Held,  1.  That  the  warrant  was  a  sufficient  report  of  the 
aelectmen  to  the  town  ;  2.  That  a  nujority  of  the  selectmen  might  lay  out  the 
road;  and  therefore  that  the  warrant's  being  signed  only  by  four,  was  no  objection 
to  the  validity  of  the  laying  out;  8.  That  the  evidence  of  the  laying  out  of  the  road 
was  sufficient. 

A  town  voted  to  accept  a  road  which  had  been  laid  out  by  the  selectmen,  "  provided 
the  tepense  do  not  exceed  600  dollars."  Held,  that  this  was  a  sufficient  accept- 
ance of  the  road;  and  the  cost  not.  having  exceeded  that  sum,  the  town  was  bound 
to  keep  it  in  repair. 

M  scmu,  that  there  is  no  objection  to  a  town's  having  a  town  way  made,  part  of  the 
expense  of  which  is  to  be  paid  by  individnab. 

This  was  an  action  on  the  case  to  recover  double  damages 
under  the  St  1786,  c.  81,  §  7,  for  an  injury  sustained  hy  the 
plaintiff  through  a  defect  in  a  town  way  in  Andover. 

At  the  trial,  in  order  to  prove  that  the  road  was  duly  located, 
approved,  and  recorded^  the  plaintiff  offered  certain  books  of 
town  records.  From  these  it  appeared,  that  on  August  30th, 
1817,  a  warrant  was  issued  for  a  town-meeting,  under  the 
hands  and  seals  of  four  of  the  selectmen  of  Andover,  (there 
then  being  five  in  the  town,)  to  be  held  on  the  1 5th  day  of 
September  then  next,  the  second  article  in  which  was,  ^^  To 
•ee  if  the  town  will  accept  of  a  road  laid  out  by  the  selectmen 

•  See  GuUd  v.  Holkrook,  1 1  Pick.  lOl ;  Ifebb  v.  Pede,  7  Pick.  (3d  ed.)  249 
note  1 }  BiMsdl  ▼.  Strong,  post,  562;  Gore  ▼.  Oishy,  8  Pick.  565;  TwJur  v 
OMy,  12  Pick.  22 ;  Lt^rton  t.  Cutter,  8  Pick.  296. 
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as  iidlowsy  viz."  (describing  ii  particularly,)  "as  prayed  for  by        Jonei 
Samuel  Osgood  and  others  ; "  which  warrant,  the  record  states     Andovei. 
to  have  been  duly  served  and  returned.     At  the  meeting  held   *"""  * 

va  pursuance  of  the  warrant,  on  September  15th,  1817,  it  was 
voted,  "  that  the  selectmen  be  a  committee  to  receive  proposals 
of  the  petitioners  for  the  road  prayed  for  by  S.  Osgood  and  147 
others,  and  see  what  the  probable  expense  will  be,  and  report 
at  the  adjournment  of  the  meeting."  At  the  adjourned  meet- 
ng,  March  9th,  1818,  a  similar  vote  was  passed,  again  appoint- 
ii^  the  selectmen  a  committee  for  the  same  purposes  and  di- 
recting them  to  report  to  the  town.  The  meeting  was  ad- 
journed from  time  to  time,  until  November  2d,  1818,  when  it 
was  "  voted  to  accept  of  the  road  prayed  for  by  8.  Osgood 
and  others,  provided  the  expense  do  not  exceed  500  dollars  : " 
and  also  "  voted  that  the  road  be  made  to  the  acceptance  of 
the  selectmen." 

The  acceptance  and  description  of  the  way  were  recorded 
in  a  book  of  records  kept  for  that  purpose,  as  follows  :  "  Au 
dover,  November  2d,  1818.  There  was  accepted  by  the  town, 
at  an  adjourned  meeting  of  the  15th  of  September,  A.  D.  1817, 
a  road  laid  out  by  the  selectmen. as  follows,  provided  the  ex* 
pense  do  not  exceed  6ve  hundred  dollars,  viz."  giving  a  partic- 
ular  description  of  the  way. 

To  prove  that  the  expense  did  not  exceed  $  500,  the  plam- 
tiff  called  the  town  clerk,  who  produced  a  book  in  which  an 
entry  was  made  of  the  orders  drawn  for  making  the  road.  This 
evidence  was  objected  to  by  the  defendant's  counsel.  The 
'  witness  said  that  he  had  searched  for  the  orders,  but  could  not 
find  them,  and  that  it  was  the  practice  to  destroy  orders  after 
they  were  paid  and  had  been  examined  by  the  selectmen  and 
treasurer.  The  book  was  then  admitted.  In  it  were  entered  a 
number  of  orders  under  the  date  of  September  3d,  1819,  on 
account  of  the  road,  which  were  added  up  in  one  column,  the 
aggregate  making  exactly  $  500. 

It  was  proved  that  the  selectmen  examined  the  road  while  it 
was  making,  and,  that  after  it  was  done,  they  met  and  accepted 
It,  and  drew  the  orders. 

The  defendants  contended,  that  it  was  not  proved  that  there 
was  a  legal  location,  approval,  and  recording  of  a  town  way, 
13  •  us 
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Jones       and  therefore  that  they  were  not  legally  bound  tu  maxitain  and 
AmbTer.     ^^^P  '^  ^°  repair.     They  also  contended,  that  all  which  they 
were  legally  bound  to  perform,  in  relation  to  the  road,  was  to 
expend  $  500  judiciously  in  making  the  road,  and  to  keep  it  in 
as  good  condition  as  it  had  been  put  in  by  that  expenditure. 
148  The  jury  were  instructed,  that  ihe  evidence  to  prove  the  lo- 

cation, approval  and  recording  of  the  road  was  competent  and 
sufficient,  and  that  the  defendants  were  bound  to  keep  the  way 
m  good  and  sufficient  repair  ;  and  that  their  duty  was  not  lim- 
ited to  maintaining  it  in  the  condition  in  which  it  was  placed  by 
the  original  expenditure  of  $500,  if  it  was  insufficiently  made 
originally. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  the  de- 
fendants moved  for  a  new  trial. 
AW.  3d  ChoaUy  for  the  defendants.  1.  The  road  was  not  duly  laid 
out.  The  only  evidence  of  a  location  by  the  selectmen  is  the 
warrant  of  August  30th,  1817.  This  was  not  sufficient.  The 
selectmen  ought  to  have  made  a  report,  by  which  it  would  ap- 
pear that  they  exercised  some  judgment  upon  the  subject. 
Commonwealth  v.  Merrick^  2  Mass.  R.  529  ;  Todd  v.  jftome, 
2  Greenl.  60  ;  Keen  v.  Stetson^  5  Pick.  494.  The  warrant 
does  not  show  when  the  road  was  located,  nor  what  notice  was 
given.     Harlow  v.  Pike,  3  Greenleaf,  438. 

But  a  stronger  objection  to  the  proceedings  is,  that  only  four 
of  the  selectmen  signed  the  warrant.  The  laying  out  of  the 
road  was  therefore  made  by  four  only  of  the  selectmen  ;  and 
as  the  statute  does  not  authorize  a  majority  to  act  in  this  case, 
the  location  was  void.  If  it  had  been  intended  that  a  majority 
should  have  the  power  of  acting,  it  would  have  been  given  ex- 
pressly by  the  statute.  St.  1786,  c.  67,  §  1,  4  ;  St.  1785,  c. 
75,  §  5  ;  CommontoeaUh  v.  Ipswichj  2  Pick.  70  ;  MoJUt  v« 
Jaquiniy  2  Pick.  331  ;  Damon  v.  Granbyj  2  Pick.  345. 

2.  The  way  was  not  duly  accepted  by  the  town.  It  is  evi- 
dent from  the  town's  vote  restricting  the  cost  of  the  road  to 
$500,  that  the  town  did  not  consider  the  road  as  required  by 
public  convenience,  and  that  it  expected  the  remaining  part  of 
the  cost  to  be  paid  by  the  petitioners.  The  town  had  no  power 
to  make  this  conditional  acceptance.  Commonv>eaUh  v.  Sawin^ 
S  Pick.  547  ;  Todd  v.  Aome,  2  Greenleaf,  55 ;  Craigu  v 
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Mellenj  6  Mass.  R.  7  ;  CommontMoUh  v.  CharUMtownj  1  Pick.       Joues 

3.  There  is  no  evidence  of  the  acceptance  of  the  road  on  — — — 
record.     If  die  vote  of  the  town  can  be  regarded  as  a  condi- 

tional  acceptance,  then  it  ought  also  to  appear  of  record  that 
the  condition  of  the  road's  not  costing  the  town  more  than  $  500  M9 
was  complied  with.  But  this  does  not  appear,  for  the  book  in 
which  the  orders  of  the  selectmen  were  entered,  is  not  a  record^ 
and  ought  not  to  have  been  admitted  in  evidence.  Common^ 
wealth  V.  Mwbun/j  2  Pick.  57 ;  CommonwtaUh  v.  Lowj  3 
Pick.  408  ;  Kun  v.  Stetson^  5  Pick.  493  ;  CommonweaUh  v. 
Merrick^  2  Mass.  R.  529  ;  Harlow  v.  Ptfte,  3  Greenleaf,  440  ; 
Taylor  v.  Henry,  2  Pick.  397  ;  3^  Dane's  Abr.  308,  312  ; 
Todd  V.  RonUj  2  Greenleaf,  55. 

4.  The  town  only  intended  to  expend  $500  ;  and  there- 
fore were  only  bound  to  keep  the  way  in  the  same  condition  in 
which  it  was  placed  by  that  expenditure. 

Saltonstall  and  S.  Merrill,  for  the  plaintiff,  to  show  that  the 
road  was  duly  laid  out,  cited  Anc.  Chart.  459.  It  is  not  ner- 
essary  that  the  laying  out  of  the  road  should  appear  of  record, 
though  if  it  were  necessary,  it  is  sufSciently  recorded  in  tUs 
case.  As  this  is  a  way  defaciOy  used  by  the  town,  the  town  is 
bound  to  keep  it  in  repair,  notwithstanding  any  informality  in 
the  proceedings.  Ex  parte  Miller,  4  Mass.  R.  565  ;  Com" 
monwealih  ▼.  Seerione  of  Jforfolk,  5  Mass.  R.  435.  —  The 
book  in  which  the  orders  are  entered  is  a  record.  The  pre- 
sumption is,  that  the  road  did  not  cost  more  than  $  500  ;  and 
the  burden  of  proof  is  on  the  defendants  to  show  that  it  exceeded 
that  sum.  Canal  Bridge  v.  Gordon,  1  Pick.  304  ;  3  Tane's 
Abr.  501,  ch.  94,  art.  1  ;  Gray  v.  Gardner,  3  Mass.  R.  399  ; 
Colman  v.  Jlndereon,  10  Mass.  R.  105  ;  Gilmore  v.  Holt, 
4  Pick.  258.  A  majority  of  the  selectmen  can  act  in  all  cases. 
Green  v.  JUiUer,  6  Johns.  R.  39  ;  Withnell  v.  Gartham,  6 
T.  R.  388 ;  The  IRng  v.  Beeston,  3  T.  R.  592. 

Parker  C.  J.  drew  up  the  opinion  of  the  Court.     It  seems    Me.  2H 
very  clear,  on  examination,  that  there  are  no  good  reasons  for 
setting  aside  the  verdict  in  this  case. 

The  general  objection  stated  in  the  argument  is,  that  the 
waj  or  roadf  from  the  deficiency  of  which  the  plaintiff  receive  1 
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J0018       his  injury,  was  not  legally  laid  out  so  as  to  be  in  truth  a  public 
Andover.     ^^  ^^^"  ^*}^*     Although  the  objection  comes  witb  an  ill  grace 
from  the  inhabitants  who  use  and  enjoy  the  way  and  keep  it  in 
repair  as  a  town  way,  yet  it  is  competent  to  them  to  take  it. 
'160  It  is  said  not  to  be  a  road,  1.  Because  it  was  not  legally  laid 

out  by  the  selectmen  ;  and  2.  Because  it  was  never  approved 
by  the  town. 

The  laying  out  by  the  selectmen  is  proved  only  by  the  war< 
rant  of  four  out  of  6ve  of  the  selectmen,  calling  a  meeting  of 
the  inhabitants  to  consider  the  report  of  the  selectmen  on  the 
subject  of  the  road  described  in  the  petition  of  S.  Osgood  and 
others.  The  second  article  of  the  warrant  is,  ^'  To  see  if  the 
town  will  accept  of  a  road  laid  out  by  the  selectmen  as  follows," 
(there  is  then  a  particular  description  of  the  road.)  The  war- 
rant was  recorded  in  the  town  books  and  is  stated  to  have  been 
duly  served  and  regularly  returned  according  to  law  and  the  di- 
rections therein.  There  being  no  prescribed  form  by  which 
the  selectmen  are  to  do  this  kind  of  duty,  and  no  provision  that 
their  doings  shall  be  recorded  before  they  are  laid  before  the 
inhabitants  for  their  approval,  we  do  not  see  why  this  article  in 
the  warrant  made  and  signed  by  the  selectmen,  is  not  sufficient 
evidence  to  prove  that  they  had  laid  out  the  road.  A  written 
report  in  any  form,  which  should  contain  a  clear  description  of 
the  road,  would  be  sufficient.  It  might  be  accompanied  by  a 
plan  or  not,  according  to  the  circumstances.  If  there  is  a  suf- 
ficient memorandum  to  enable  the  inhabitants  of  the  town  to 
understand  the  termini,  distances  and  courses,  and  to  enable  the 
clerk  to  record  it  when  approved,  the  law  will  be  satisfied. 
This  article  in  the  warrant  seems  to  have  answered  these  pur- 
poses. It  is  quite  as  good  a  report  to  the  town  as  a  separate 
paper  containing  the  same  facts  and  signed  by  the  selectmen 
would  be.^ 

But  it  is  objected  to  this  warrant,  that  being  signed  by  four 
only  of  the  selectmen,  (the  board  consisting  of  five,)  it  cannot 
be  received  as  a  laying  out  of  the  road,  because,  by  the  statute 
of  1786,  c.  67,  the  authority  to  lay  out  town  roads  b  given  to 
the  selectmen,  without  any  provision  that  they  may  act  b}  a 

>  See  Renied  Stat.  e.  24,  §  69;  Howard  ▼.  Htitekmm»%  1  Fairfield,  335  ^ 
Biffiut  Academy  ▼.  Salmtmd,  S  Fairfield,  109. 
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majority,  and  therefore  the  doings  of  the  four  in  this  respect  are       Jones 
void.     It  does  not  necessarily  follow,  that  because  four  only     Ando'vcr. 
signed  the  warrant,  which  may  be  here  called  their  report,  the  — — — — 
whole  five  did  not  perform  the  act.     They  certify  that  the  road 
was  laid  out  by  the  selectmen,  but  it  not  appearing  by  the  re- 
turn that  the  whole  body  were  present,  this  perhaps  would  not 
be  a  sufficient  answer  to  the  objection,  if  the  act  could  not  be        151 
done  by  a  major  part  of  the  board.     We  are  satisfied  that  a 
board  of  selectman  in  this,  as  well  as  other  branches  of  their 
duty,  may  lawfully  perform  their  duty  by  a  major  part  of  the 
whole  number.     The  distinction  between  agents  appointed  by 
individuals  to  do  certain  specified  acts,  and  agents  of  the  public 
partaking  of  a  political  or  municipal  character,  was  stated  in  the 
case  of  Damon  v.  Inhabitants  of  Granby^  2  Pick.  345. ^     The 
same  distinction  is  adopted  and  held  to  be  law  in  England, 
as  appears  by  the  cases  in  3  T.  R.  592,  and  6  T.  R.  388. 
It  is  also  recognized  in  New  York,  in  6  Johns.  R.  39. 

Indeed  it  may  be  inferred  from  the  very  statute  which  au- 
thorizes the  appointment  of  selectmen  by  towns,  {St.  1785,  c. 
75,)  that  the  legislature  intended  they  should  act  by  majorities. 
The  number  is  to  be  three,  five,  seven  or  nine,  with  the  evident 
purpose  and  intent  that  the  affairs  committed  to  them  should 
not  be  stayed  by  an  equal  vote  ;  and  the  manifest  inconven- 
ience which  would  result  from  requiring  a  unanimity  in  all  the 
various  transactions  on  which  they  are  called  to  act,  without 
doubt  suggested  the  limitation  of  such  a  number  as  should  on 
all  occasions  admit  of  a  decision. 

There  are  indeed  some  acts  of  the  legislature  which  provide, 
that  in  certain  cases  the  selectmen,  or  a  major  part  of  them, 
shall  do  the  thing  required  ;  but  these  undoubtedly  arose  from 
abundant  caution,  without  attending,  in  the  hurry  of  legislation, 
to  the  original  organization  of  that  body.  There  are  also  va- 
rious statutes  which  impose  duties  upon  selectmen  without  ex- 
pressly giving  the  power  to  a  majority,  in  cases  where  the  ab- 
iience  of  one,  if  the  presence  of  all  is  necessary,  would  be 
attended  with  serious  and  irremediable  mischief  in  the   most 

1  See  MqffUt  v.  Jaquins,  3  Pick.  (2d  ed.)  331,  note  1 ;  First  Parish  in  SM- 
Cm  v.  Cole,  3  Pick.  244, 245 ;  Rerifled  Stat.  e.  2,  §  6,  art.  3 ;  ^ndovsr  ▼.  Orqf 
Urn,  7  N.  Hamp.  R.  298. 
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important  coocerDS  of  the  people ;  such  as  the  elections  of 
national  and  state  representatives  and  other  public  agents,  at 
which  elections  the  selectmen  are  required  to  preside,  without 
any  express  authority  of  a  majority,  so  that  if  there  be  not  an 
inherent  power  in  a  majority  to  act,  the  inhabitants  of  a  town, 
by  the  sickness  or  absence  of  one  man,  may  be  deprived  ^f 
their  most  important  civil  privileges.  Further,  it  may  be  re- 
marked, that  the  constitution  itself,  in  its  provisions  for  the 
choice  of  governor  and  senators,  is  necessarily  founded  upon 
the  known  qualities  of  this  body  to  act  by  a  majority,  and  ifob- 
ably  on  the  antecedent  usage  of  the  country  ;  for  the  selectmen 
are  to  call  and  preside  at  meetings  for  these  purposes  and  to 
make  return  of  votes.  There  is  no  provision  that  a  majority 
shall  do  these  acts,  and  yet  the  practical  construction  has  ever 
been,  to  receive  the  act  of  the  majority  as  the  act  of  the  whole, 
and  if  it  had  not  been  so,  the  government  would  have  been  al- 
most brought  to  a  stand  many  years  ago.  In  framing  the  con- 
stitution, regard  was  had  to  the  pre-existhig  character  of  the 
board  of  selectmen  under  the  colonial  and  provincial  govern- 
ments, during  which  they  without  doubt  acted  by  majorities. 
The  statute  of  4  W.  ^  M.  c.  13,  §  4,  (1692,)  provides  for 
the  choice  of  three,  five,  seven  and  nine  selectmen,  like  our 
statute  of  1785,  c.  75,  without  expressly  giving  power  to  the 
majority  ;  yet  during  the  interregnum  in  1777,  a  provision  is 
made  for  supplying  vacancies  when  a  major  part  of  the  select- 
men shaU  be  absent  in  the  army  or  otherwise  ;  which  affords 
strong  implication,  that  if  a  major  part  remained,  the  business 
of  the  town  would  not  be  interrupted. 

We  think  therefore,  that  by  ancient  usage,  as  well  as  by  fair 
construction  of  ancient  statutes,  by  the  necessary  and  practical 
construction  of  the  constitution,  and  of  the  laws  made  under  it, 
it  is  manifest,  that  in  all  cases  in  which  power  is  given  or  duty 
imposed  upon  selectmen,  that  body  is  taken  to  be  a  qw  cor 
poration,  and  must  act  by  a  majority. 

The  laying  out  of  this  road  therefore  was  by  the  selectmen, 
and  their  doings  were  properly  laid  before  the  inhabitants  of 
the  town  ;  so  that  the  only  question  remaining  is,  whether  it 
was  duly  and  legally  approved  and  accepted  by  the  town ;  and 
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the  only  objection  to  this  is,  that  the  acceptance  was,  in  terms,        Jonea 
conditional,    vis.    ^*  provided  the   expense   does   not  exceed     Andover 

500  dollars."  

The  vote  on  the  town  records  stands  thus,  —  ^^  Andover, 
Nov.  2d,  1818.  There  was  accepted  by  the  town,  at  an  ad- 
journed meeting  of  15  Sept.  1817,  a  road  laid  out  hy  the  se- 
lectmen as  follows,  (description,)  provided  the  expense  do  not 
exceed  500  dollars."  This  entry  was  in  pursuance  of  a  vote  of 
the  town-meeting  at  an  adjournment  of  a  meeting  duly  warned 
for  this  purpose. 

It  was  objected  that  a  conditional  acceptance  was  irregular  153 
and  void,  but  no  authority  was  cited  in  support  of  the  position, 
and  there  seems  to  be  no  good  reason  for  it.  The  town  might 
be  satisfied  of  the  convenience  of  the  road,  but  apprehensive 
that  it  might  be  more  expensive  than  it  was  represented  to  be, 
and  having  committed  the  care  of  constructing  the  road  to  the 
selectmen,  this  limitation  of  expense  would  require  them  to 
make  a  more  careful  examination,  so  that  if  they  found  the 
cost  would  exceed  the  sum  allowed,  they  would  probably  not 
proceed  to  make  the  road,  but  make  report  of  the  circumstances 
*o  the  town. 

Or  it  might  be,  that  individuals  who  expected  some  special 
advantages,  would  contribute  all  the  money  which  might  be 
wanted  beyond  the  grant  of  the  town.  It  is  in  this  latter  view, 
that  the  vote  of  acceptance  by  the  town  is  principally  objected 
to ;  the  restriction  implying  that  the  inhabitants  were  influ- 
enced in  their  vote  by  an  expectation,  perhaps  by  a  stipulation, 
that  a  portion  of  the  expense  would  be  paid  by  interested 
individuals. 

And  it  IS  argued  that  a  vote  passed  under  such  inducements, 
IS  void,  and  renders  the  whole  proceedings  in  regard  to  the 
road  nugatory. 

We  apprehend  that  the  argument  on  this  part  of  the  case 
proceeds  upon  a  mistaken  application  of  the  decision  of  this 
Court  in  the  case  of  Comfnonwalth  v.  SamnA 

The  road  in  question  in  that  case  was  laid  out  by  a  com- 
mittee appointed  by  the  Court  of  Sessions,  under  an  adjudica 

>  See  l>iM0«y  ▼.  att«y,5  N.  Mmmp.  VL  668. 
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Jones  tioD  of  that  court,  that  the  road  prayed  for  was  of  public  cod- 
Ando^er.  veuience  and  necessity.  That  adjudication,  however,  was 
expressly  based  upon  the  fact  stated  upon  the  record,  that  a 
portion  of  the  expense  was  to  be  borne  by  individuals,  so  as  to 
relieve  the  town  through  which  the  road  was  to  pass,  the  court 
having  stated  that  the  public  convenience  was  not  so  great  as 
to  demand  the  road  at  the  entire  expense  of  the  town.  It  was 
plain  tlien  that  there  was  no  adjudication,  that  the  road  was  of 
public  convenience  and  necessity,  and  therefore  all  subsequent 
proceedings  were  void. 

But  in  that  same  case,  as  well  as  in  the  earlier  one  in  which 
the  same  principle  was  advanced,  it  was  stated,  that  if  the 
154  court  shall  adjudge  the  road  to  be  necessary,  without  taking 
into  view  contributions  which  may  be  made  towards  the  ex- 
pense, any  subsequent  arrangement  between  the  town  and  in- 
dividuals, or  any  previous  stipulation  noi  known  to  nor  acted 
upon  by  the  court,  the  effect  of  which  would  be  to  relieve  the 
town  of  part  of  the  burthen,  would  not  be  unlawful,  nor  defeat 
the  establishment  of  the  road.  The  case  before  us  does  not 
afford  any  evidence,  either  in  the  records  or  by  any  testimony, 
that  any  bargain  was  made  with  the  selectmen  which  induced 
them  to  lay  out  the  road,  or  with  the  town  to  induce  them  to 
accept  it.  At  most  it  is  but  matter  of  inference,  from  the  limi 
tation  of  the  sum  to  be  expended  by  the  town,  that  some  per- 
sons stood  ready  to  supply  any  deficiency  ;  but  whether  this 
was  to  be  done  by  money,  or  by  relinquishing  damages,  or  by 
contribution  of  labor  upon  the  road,  does  not  appear,  nor  is 
there  any  reason,  from  the  facts  reported,  to  believe  that  the 
expense  exceeded  the  sum  allowed  by  the  town  ;  but  on  the 
contrary,  by  the  accounts  rendered  by  the  selectmen  it  wdnld 
seem  that  nothing  beyond  $  500  was  expended.  It  is  certain 
that  no  further  expense  has  been  brought  upon  the  town  ;  so 
that  the  condition  of  the  acceptance  has  been  performed. 

It  is  worthy  of  remark,  that  there  is  a  palpable  distinction 
between  a  public  highway  or  county  road,  and  a  town  or  pri- 
vate way,  in  regard  to  the  manner  of  laying  them  out.  As 
to  the  former,  there  must  be  an  adjudication  that  they  are  of 
public  convenience  and  necessity,  to  justify  the  appropriation 
of  any  man's  land  to  such  a  use.     As  to  the  latter,  no  such 
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adjudication  is  required.  The  selectmen  are  empowered, 
either  personally  or  by  such  person  as  they  shall  appoint,  to  lay 
out,  within  their  respective  towns,  particular  or  private  ways 
for  the  use  of  such  town  only,  or  for  the  use  of  one  or  more 
individuals  thereof,  with  a  provision  for  indemnity  for  those 
over  whose  land  such  private  roads  may  pass  ;  and  the  damages 
are  to  be  paid  by  the  town,  if  the  road  is  of  general  benefit, 
otherwise  by  the  individuals  for  whose  use  and  benefit  the  way 
is  laid  out. 

If  a  way  may  be  so  laid  out  when  no  part  of  the  expense  is 
to  be  borne  by  the  town,  it  is  not  easy  to  see  why,  when  the 
iCwn  is  to  be  benefited,  and  at  the  same  time  some  individual 
inhabitants  are  to  receive  a  special  advantage,  the  expense  may 
not  be  apportioned. 

Whether  under  the  provision  in  our  declaration  of  rights, 
land  taken  for  roads  of  this  description  can  be  said  to  be  appro- 
priated to  the  public  use,  has  never  yet  been'made  a  question. 
If  such  an  appropriation  can  be  maintained,  it  must  be  on  the 
ground  that  the  power  has  been  immemorialiy  exercised,  and 
that  every  man  acquires  and  holds  his  real  estate  under  the 
implied  condition  that  it  may  be  so  appropriated,  he  having  the 
indemnity  provided  by  the  law. 

But  however  this  may  be,  the  town  which  has  exercised  this 
power  and  enjoys  the  appropriation,  can  never  set  up  the 
illegality  or  unconstitutionality  of  their  own  act,  as  an  excuse 
for  neglecting  duties  which  the  law  imposes  on  them  as  a  cob 
sequence  of  the  act. 

And  it  is  a  sufiicient  answer  to  most  of  the  objections 
made  to  the  verdict,  that  this  road  has*  been  laid  out  and 
made  by  the  town,  used  and  improved  by  its  inhabitants, 
opened  for  all  travellers  ;  they  are  bound  therefore  to  keep 
it  in  safe  and  convenient  repair,  and  are  answerable  to  all  who 
suffer  in  their  persons  or  property  from  its  defects.^  Let 
(hem  discontinue  it,  if  they  would  avoid  the  liability  it  ini* 
poses. 

I  See  Copdand  ▼.  Packard,  16  Pick.  917 ;  Revited  Stat.  e.  85,  {  23 ; 
V.  Jfartikfidd,  13  Pick.  94 ;  BIimm  t.  Demfdd^  13  Pick.  103. 
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Samuel  Ater  versw  Bailet  Bartlett. 

A.»  being  the  owner  of  a  fiictory  and  the  machinery  in  it,  gave  a  bond  to  8.,  eoodi- 
tHmed  that  he  would  convey  them  to  8.,  when  certain  negotiable  note*  gireB  as  the 
eoneideration»  should  be  paid,  and  that  8.  thould  have  the  poMeasion  of  the  prop- 
erty, ao  long  as  he  continued  to  pay  the  notet  ua  they  became  due,  and  no  longer, 
■ad  poeeeesion  was  delivered  immediately,  pursuant  to  the  bond.  Before  the  first 
Bote  became  due,  the  machinery  was  attached  as  S.'s  property,  aud  was  removed 
from  the  factory  by  the  officer,  who,  befoi-e  the  removal,  had  full  notice  of  A. 's  title, 
and  the  machinery  was  afterwards  sold  on  execution.  A.  then  brought  an  action 
against  the  officer,  in  which  the  declaration  contained  counts  in  trover  and  case. 
HM^  1.  That  A.  might  maintain  case  for  the  injury  done  to  his  reversionary  in* 
terest  in  the  machinery  :  2.  That  the  proceeds  at  the  sheriff's  sale  were  not  Jie 
measure  of  damages  in  the  action:  8.  That  the  measure  of  damages  was  the  value 
of  the  machinery  as  it  stood  in  the  factory,  before  its  removal. 

1'he  court  refused  to  set  aside  the  verdict  in  this  case  on  the  ground  of  excessive 
damages,  though  the  amount  was  nearly  three  times  as  much  as  that  produced  by 
the  sheriff's  sale. 

Whether  the  count  in  trover  could  be  supported,  qvart, 

M  MMu,  that  if  S.  himself  had  removed  and  sold  the  machinery,  A.  might  have 
brought  trover  against  the  vendee. 

A  NEW  trial  having  been  granted  in  this  case,  (see  6  Pick. 
71,)  it  was  tried  a  second  time,  before  Putnam  J.  The  plain- 
tifr  had,  with  the  defendant's  consent,  added  counts  in  case  to 
the  count  in  trover. 

Some  evidence,  in  addition  to  that  stated  in  the  report  of 
the  former  trial,  was  given.  The  machinery,  the  value  of 
which  this  action  was  brought  to  recover,  was  attached  as 
Scholfield's  property  on  November  1st,  1824,  and  was  sold  on 
the  execution  in  January  1826,  for  $660.  The  plaintiff  de- 
manded the  property  of  the  defendant  on  March  6th,  1826, 
which  was  before  this  action  was  commenced.  Schol6eld  has 
never  paid  any  part  of  his  notes  to  the  plaintiff. 

It  was  contended  by  the  defendant's  counsel,  that  when  tbe 
machinery  was  attached  and  sold,  as  none  of  the  notes  had 
become  due,  Scholfield  had  a  right  to  the  possession,  and 
therefore  that  the  plaintiff  could  not  mainuin  trover  ;  and  also 
that  the  plaintiff  could  not  maintain  an  action  on  the  case  to 
recover  any  reversionary  interest  which  he  bad  in  tbe  property. 
But  the  judge  ruled  otherwise. 

It  was  contended  that  the  transaction  was  fraudulent,  1 .  as 
the  contract  was  intended  to  delay  and  defeat  Ayer's  owd 
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eieditors  ;  and  2.  as  it  was  intended  to  give  a  false  credit  tci        Ayer 
Scholfield,  and  to  defraud  hU  creditors.     It  was   also  con^      BarUett 
tended  for  the  defendant,  that  if  after  the  conditional  sale  to    — - 
Ssbolfield  the  declarations  and  conduct  of  the  plaintiff  were 
such  as  to  lead  persons  dealing  with  Scholfield  to  believe  that 
he  was  absolute  owner  of  the  property,  and  were  designed  and 
intended  to  give  a  false  credit  to  Scholfield,  then,  as  against 
Ayer  himself,  the  property  might  be  treated  as  Scholfield's  by 
his  creditors,  and  artached  as  such. 

The  jury  were  instructed,  that  if  the  conditional  contract  em- 
braced the  personal  as  well  as  the  real  property,  and  was  made 
hon&fidt^  it  was  a  lawful  contract ;  but,  if  colorable,  it  might  be 
defeated,  1.  if  made  by  Ayer  to  defeat  his  own  creditors;  2. 
if  with  intention,  (the  jury  distinguishing  between  the  iiUerUian 
and  mere  operoHon,)  that  Scholfield  might  defraud  his  creditors  ; 
if  made  with  neither  intent,  it  was  valid  ;  and  that  the  bargain 
between  the  plaintiff  and  Scholfield  roust  be  considered  as  it 
was  on  August  13th,  1S24,  when  it  was  made,  and  if  good 
then,  it  must  still  be  considered  good,  for  the  purposes  of  the 
trial. 

With  regard  to  the  damages,  evidence  was  produced  by  the 
plaintiff  tending  to  show  that  the  value  of  the  machinery  ex- 
ceeded $  1900  ;  and  evidence  was  produced  by  the  defendant 
tending  to  show  that  it  was  sold  at  the  sheriff's  sale  for  as  much 
as  it  was  worth  ;  that  the  sale  was  well  attended  and  properly 
notified.  It  was  also  proved,  that  some  one  having  advised 
Ayer  to  receipt  for  the  property  and  go  on  with  manufacturing, 
lie  said,  when  he  went  on  he  would  get  new  machinery. — It 
was  also  proved  on  the  part  of  the  plaintiff,  that  before  any  of 
the  machinery  was  removed  or  taken  down.  Bridges,  the  depu- 
ty-sheriff who  attached  it,  was  distinctly  notified  on  behalf  of 
tlie  plaintiff,  that  the  plaintiff  claimed  it  as  his  property,  and  was 
also  informed  of  the  ground  of  his  claim.  —  It  appeared  that 
the  plaintiff  had  at  first  attached  the  machinery  as  Scholfield's 
property,  at  the  same  time  with  other  creditors,  though  he 
shortly  afterwards  claimed  it  as  his  own. 

The  jury  were  instructed,  that  although  the  plaintiff  had 
caused  the  property  to  be  attached  as  Scholfield's,  still,  if  af-         lU 
rerwards,  on  taking  other  views  of  his  rights,  he  claimed  the 
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Ayer  property  as  his  own,  aod  seasonably  gave  the  officer  notice 
BartieiL  thereof,  and  if  after  this  the  creditors  went  on  to  sell  the  prop- 
erty,  they  must  put  the  plaintiff  in  as  good  a  condition  as  if 
the  noachinery  bad  not  been  taken,  deducting  therefrom  the 
value  of  the  use  of  it  to  February  1st,  1825,  when  the  6rst 
note  became  due,  up  to  which  time  ScholOeld  had  a  right  to 
the  possession. 

The  jury  found  a  verdict  for  the  plaintiff  for  $  1900  damages. 
A  motion  was  made  for  a  new  trial  on  the  ground  of  excessive 
damages.  A  new  trial  was  to  be  granted  if  the  damages  were 
excessive,  or  the  plaintiff  was  to  become  nonsuit  if  he  couki 
not  maintain  any  action. 
Vov.  4IA.  Shaw  and  Spauldingy  for  the  defendant.  The  facts  will  not 
support  any  action  by  the  plaintiff.  He  cannot  maintain  either 
trespass  or  trover,  because  he  had  neither  the  possession  nor 
the  right  of  possession ;  3  Stark.  Ev.  1457,  1491  ;  Ward  ▼. 
JUacauley,  4  T.  R.  489  ;  Gordon  v.  Harpery  7  T.  R.  9  ; 
Paine  v.  WhUaker,  Ryan  &.  Moody,  99 ;  2  Wms's  Saund. 
47  by  note  ;  Bull.  N.  P.  44  ;  Buihel  v.  JIftlbr,  1  Str.  128  ; 
Com.  Dig.  *Sction  upon  the  Case  upon  Trover^  F. 

An  action  on  the  case  does  not  lie.  The  absolute  property 
in  the  machinery  was  vested  in  Scholfield.  The  only  remedy 
of  the  plaintiff,  if  Scholfield  had  sold  the  property  himself^ 
was  by  a  personal  action  against  him.  Scholfield  might  have 
sold  before  his  notes  became  due,  and  the  sheriff  might  lawful- 
ly do  the  same.  The  reversionary  interest  set  up  by  the  plain- 
tiff is  inconsistent  with  the  nature  of  personal  property.  No 
precedent  can  be  found  of  an  action  to  protect  such  an  interest. 
Horutood  V.  Smithy  2  T.  R.  750  ;  2  Bl.  Com.'  398,  427, 
Christian's  note,  and  443  ;  Smith  v.  Youngy  1  Campb.  439  ; 
Dufresne  v.  Hutehinsony  3  Taunt.  117. 

The  bargain  between  the  plaintiff  and  Scholfield,  might  be 
good  as  it  regards  themselves,  and  yet  invalid  as  it  respects 
other  persons.  Bartlett  v.  Williamsy  1  Pick.  288  ;  Houea  v. 
Bally  1  Mann.  &  Ryl.  288  ;  S,  C.  7  Bam.  &  Cressw.  484. 
To  legalize  this  arrangement  would  lock  up  this  property  en- 
tirely, so  that  neither  the  creditors  of  the  plaintiff,  nor  those  of 
Scholfield,  could  attach  it. 
159  The  damages  were  excessive.     The  machinery  was  sold  Ini 
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lis  full  value,  and  the  amount  of  the  sales  was  therefore  ;he       Aycr 
proper  measure  of  damages.     The  jury  have  given  the  plainliff     Bartlettt 
damages  for  the  injury  which  he  suffered  by  the  removal  of  the  — — — ■ 
machinery  from  the  factory  ;  which  are  not  recoverable  in  this 
action,  but  only  in  an  action  of  trespass. 

J.  Pickering  and  Saltanstally  for  the  plaintiff,  to  show  that 
the  action  might  be  sustained,  relied  upon  the  former  decision 
in  the  case,  and  also  cited  Wheeler  v.  Trainy  3  Pick.  255. 
Trover  will  lie.  2  Saund.  PI.  and  Ev.  474, 475,  479  ;  1  Chit. 
PI.  153  ;  Cooper  v.  Chitty,  1  Burr.  20  ;  2  Wms's  Saund. 
47  a,  note  1  ;  Syeds  v.  Hay^  4  T.  R.  260  ;  Murray  v.  Bur^ 
Kngj  10  Johns.  R.  172  ;  Baldmn  v.  Cohj  6  Mod.  212  ; 
Bristol  V.  Burty  7  Johns.  R.  254  ;  M^Combie  v.  Davies^  6 
East,  538  ;  JUebille  v.  Brown,  15  Mass.  R.  82  ;  Reynolde 
V.  Shuler,  5  Cowen,  323  ;  3  Bl.  Com.  152  ;  1  Chit.  PI.  149  ; 
Smith  V.  Plomerj  15  East,  607  ;  Paltison  v.  Robinsony  5 
Maule  &  Selw.  105  ;  3  Dane's  Abr.  189  ;  Farrant  v.  Thomp- 
$onj  5  Barn.  &  Aid.  826.  Even  if  trover  does  not  lie,  the 
counts  in  case  can  be  supported.  Bedingfield  v.  Ofulou,  3 
Lev.  209  ;  1  Chit.  PI.  138. 

Putnam  J.,  at  a  subsequent  day  in  this  term,  delivered  the 
opinion  of  the  Court.  It  has  been  settled  in  the  former  decis- 
ion of  questions  of  law  raised  in  this  case,  that  the  bond  was  to 
be  considered  as  a  contract  for  a  sale,  and  not  as  an  actual  sale 
which  vested  the  property  in  Scholfield.'  It  was  intended  that 
the  property  in  the  factory,  as  well  as  in  the  machinery,  should 
continue  in  Ayer  until  Schol6eld  should  have  paid  the  notes,  at 
the  times  when  they  should  become  due,  but  that  Scholfield 
should  have  the  actual  use  and  occupation  of  the  property  so 
long  as  he  complied  with  the  conditions,  and  no  longer.  The 
attachment  and  the  sale  by  the  defendant  were  made  before  the 
first  instalment  became  due,  while  Scholfield  had  the  possession 
and  (be  right  to  the  possession. 

1  See  OniUs  ▼.  Om'dmer,  2  Hall,  (N.  York,)  345;  Phelps  t.  WiUard,  16 
Fiek.  32;  Ward  ▼.  6Aai0,  7  Wendell,  404;  lUed  ▼.  Upton,  10  Pick.  582; 
Blood  ▼.  Palmer,  2  Fairfield,  414 ;  Sawyer  ▼.  SKaw,  9  Greenleaf,  47;  ReoMB 
V.  Harris,  1  Bailey,  563;  Barrett  ▼.  Pritekard,  2  Pick.  516 ;  Whihodl  ▼.  Pin- 
C0nr,  4  Pick.  451,  452 ;  2  Kent's  Comm.  (3d  ed.)  497 ;  Meidrvm  ▼.  Snow,  pott^ 
441 ;  SargmU  ▼.  GUe,  8  N.  Hauip.  H.325. 
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Ayer  And,  unless  the  contract  were  rescinded,  it  is  our  opinion^ 

g^^^  that  the  plaintiff  could  not  maintain  trover  for  the  injury  of 
which  he  complains.^ 

Lord  Kenyon  had  indeed  ruled  otherwise  in  Ward  v.  Ma* 
cauley^  4  T.  R.  489,  but  that  was  an  action  of  trespass,  in 
160  which  the  point  now  under  consideration  did  notarise.  And 
his  lordship  and  all  his  brethren,  in  the  case  of  Gordon  v.  Har' 
pery  7  T.  R.  11,  considered  that  the  opinion  upon  this  point 
in  Ward  v.  Maeauley^  was  extrajudicial ;  and  all  concurred  in 
the  opinion,  ihat  the  plaintiff  must  have  a  right  to  the  possession 
as  well  as  the  right  of  property,  to  maintain  trover. 

The  case  is  there  put,  of  a  right  to  use  a  factory  with  the 
machinery,  as  an  interest  (more  or  less  valuable)  which  might 
be  taken  by  creditors  during  the  term.  Now  Scholfield  had  the 
right  to  use  the  machinery  and  this  factory  from  the  Ist  of  No- 
vember, when  it  was  attached,  until  the  1st  of  February,  when 
the  first  note  fell  due  ;  and  if  he  should  have  paid  that  note, 
then  he  was  to  have  the  use  of  the  factory  and  machinery  uDtil 
the  next  note  should  become  due ;  and  so  on,  until  the  whole 
amount  should  be  paid. 

The  creditor  of  Scholfield  can  be  in  no  better  situation  than 
he  would  have  been  in  himself.  If  he  had  taken  down  the 
machinery,  and  removed  it  from  the  factory  and  sold  it,  such 
conduct  would  have  been  unlawful,  and  according  to  the  case 
of  Farrant  v.  Thompson^  5  Barn.  &  Aid.  826,  might  have  been 
considered  as  a  putting  an  end  to  the  contract  on  his  part,  and 
a  revesting  of  the  possession  in  the  owner  by  the  operation  of 
law,  so  as  to  enable  him  to  maintain  trover  against  the  vendee.^ 
And  it  has  been  argued  for  the  plaintifi!*,  thai  the  same  result 
should  follow  a  removal  and  sale  by  the  creditors,  or  a  sheriff 
on  their  behalf ;  that  by  such  acts  the  contract  between  Ayer 
and  Scholfield  would  be  terminated,  so  as  to  enable  Ayer  to 
maintain  trover  immediately  against  the  officer.  It  is  to  be 
remarked,  that  the  proceedings  of  the  creditors  and  of  the 
officer,  under  the  processes  of  law  against  Scholfield,  were  in 
invUum  ;  so  that  what  might  have  been  properly  considered  as 

•  See  Fairbanks  v.  PKelps,  22  Pick.  538,  Sa9. 

'  See  Da$uds  ▼.  Pond,  21  Pick  ^^1  ;  fVaUot  ▼.  Pomennf,  2  Piok.  (9d  ed  ) 
183, 183  and  notel;  7Yfr»«ttff  y  Toto^tf,  3  Fairfield,  341. 
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a  termiDation  of  the  contract^  if  it  bad  beeo  done  by  Scbolfield        Ayer 
tumaelf,  might  not  have  that  effect  if  done  by  others  against  bis      ^J^  ^ 

wiU.     The  case  of  Smith  v.  Putnam^  3  Pick.  223,«  was  de-    • 

tennioed  upon  that  distinction.  But  the  plaintiff  has  filed  counts 
in  trespass  upon  the  case,  which  are  adapted  to  the  facts  proved. 
He  has  proceeded  at  the  trial  upon  the  ground  that  the  contract 
was  in  force,  and  the  jury  were  instructed  not  to  allow  any 
damage  for  the  detention  of  the  property  from  the  time  of  the  161 
attachment  to  the  first  of  February,  when  the  first  note  should 
have  been  paid.  It  is  not  necessary  therefore  to  determine, 
whether  or  not  the  contract  was  terminated  by  the  officer,  acting 
for  the  creditors  of  Scbolfield. 

It  has  been  contended  for  the  defendant,  that  do  action 
whatever  will  lie  for  the  plaintiff  under  the  circumstances  of 
this  case.  Now  it  has  been  already  decided,  that  this  was  a 
lawful  contract  which  the  plaintiff  made  with  Scbolfield,  and  the 
jury  have  found  that  it  was  an  honest  transaction.  We  think 
that  this  objection  is  unfounded.  If  trover  could  not,  we  are 
satisfied  that  trespass  upon  the  case  could  be  mabtained  for 
such  an  injury  to  the  reversionary  interest  in  personal  property.^ 
Id  I  Chit.  PI.  197,  it  is  said,  that  case  is  the  proper  remedy  ; 
and  counts  in  trespass  upon  the  case  may  be  joined  with  a 
count  in  trover.  I  Chit.  PI.  195,  [7th  Am.  ed.  230,]  of 
Joinder  of  Actions. 

We  think  that  the  instructions  to  the  jury  were  correct. 

The  only  remaining  consideration  is,  whether  the  damages 
are  excessive.  The  jury  have  found  three  times  as  much  as 
was  produced  by  the  sheriff's  sale  of  the  goods  by  auction. 

It  is  very  clear  that  Scbolfield  had  no  right  to  separate  the 
machinery  from  the  factory  and  dispose  of  it  during  the  term. 
It  was  to  be  used  in  the  factory.  But  the  attaching  creditors 
origiDally  proceeded  upon  the  ground  that  the  absolute  prop« 
erty  in  the  machinery  was  in  Scbolfield,  and  made  their  sale 

•  See  2d  ed.  222,  223,  notes ;  Fairbankt  ▼.  Phdpt,  22  Pick.  539. 

>  8ee  Jf*  Gowan  ▼.  Chaiptn^  2  Mnrph.  61 ;  Hillard  ▼.  Jhtrteh^  3  Hawks,  246  ; 
1  Chttty  on  PI.  (7th  Am.  ed.)  153. 

Ga«e  is  the  proper  action  for  a  reversioner  against  a  stranger  for  injuries  done 
to  his  reyersionary  interest  in  real  estate.  Lienow  ▼.  RUchiet  8  Pick.  235 ; 
ffiUl  T.  SnauOda,  2  Green,  8;  RandaU.  v.  CUav6landy7  Connect  R.  328;  JBt- 
iiea  T.  Smiik,  2  N.  Hamp.  R.  43()     Brown  ▼.  Ditumoor,  3  N.  Hamp.  R.  lOa 
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Ayer  upon  that  belief.  They  were  notified,  however,  of  the  plain- 
Butiett  ^'^'^  claim.  The  counsel  as  well  for  Ayer  as  for  8cholfield, 
were  residing  m  the  same  town  where  the  factory  stood,  and 
the  officer  knew  the  contradictory  opinions  which  those  gen- 
tlemen held  upon  the  case.  The  officer  was  forbiouen  to  take 
down  the  machinery,  or  to  remove  or  sell  it.  But  he  pro- 
ceeded to  take  the  machinery  from  the  factory,  and  to  sell  it  in 
separate  pieces,  as  if  it  had  been  the  absolute  property  of 
Scholfield.  The  officer  acts  at  his  peril,  and  is  answerable  for 
vmy  mistake.  It  turns  out  after  a  patient  examination,  that  he 
has  sold  the  property  of  the  plaintiff  to  pay  the  debts  of  Sehol* 
fieid.  The  jury  were  to  compensate  in  damages  in  this  case, 
upon  the  principle  of  placing  the  plaintiff  in  as  good  a  condition 
163  as  if  his  property  had  not  been  taken,  deducting  the  value  of 
Scholfield's  right  to  use  it  until  the  1st  of  February  ;  and  there 
is  evidence  to  prove  that  it  was  worth  a  sum  exceeding  the 
amount  of  the  verdict,  as  it  stood  connected  with  the  factory. 
It  is  obvious  that  the  auction  sale  in  parcels  could  not  be  con- 
clusive against  the  plaintiff.  And  although  we  all  think  that 
this  verdict  is  for  a  larger  sum  than  we  should  have  given,  yet 
we  cannot  say  that  it  is  against  the  evidence  or  even  the  weight 
of  evidence.' 

The  motion  for  a  new  trial  must  be  overruled,  and  judgment 
rendered  according  to  the  verdict. 

'  Where  the  amount  of  damages  is  matter  of  opinion  merelji  the  fact  that 
the  jary  have  fixed  them  at  a  greater  or  leu  sum  than  any  of  the  witnesses,  is 
not  a  ground  for  a  new  trial.  Hapldns  v.  Myers,  1  Harper,  56 ;  Brewer  ▼. 
Tyringkam,  12  Pick.  547;  Harvty  v.  Muggins,  2  Buley,  252;  Park  y.  Hop- 
kins, 2  Bailey,  408 ;  Bodwell  v.  Osgood,  3  Pick.  379 ;  Skute  v.  Bussett,  7  Pick. 
82;  Deems  ▼.  Qiuirrter,  3  Randolph,  475 ;  Douglass  ▼.  Toueeff,  2  Wendell, 
352  i  J^etUes  ▼.  Harrison,  2  M'Cord,  230;  Makoney  y.  Prasi.  1  Crompt.  & 
Meeson,  325 ;  Reed  ▼.  Davis,  4  Pick.  216 ;  JVW  ▼.  Lewis,  2  Bay,  204 ;  At/ey  ▼. 
Jikgent,  1  Marshall,  (Ken.)  431  ;  Skejrpard  ▼.  Lark,  2  BaUey,  576;  Dans  ▼. 
Dams,  2  Nott  A  M'Cord,  81 ;  Boies,  ▼.  M^AUister,  3  Fairfield,  308;  fVorflm 
V.  Proprietors  of  Canal  Bridge,  16  Pick.  547,  548 ;  Oougk  v.  Farr,  I  Tooiift 
A  Jerv.  477;  S.  C.  3  Carr.  &  Payne,  631. 
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SoLOMOK  Haskell  Junior  versus  EirocH  Moodt 

et  al. 

lo  an  action  qm  iam  the  dedamtion  imiit  oooelode  with  tfonfra  fmrmam  ttahiiif  or 
■omethinf  e«|aivalent ;  it  i<  not  Miffieioiit  to  n j  an  action  hath  accrued  to  the 
fWintiff  '*  by  force  of  lawi  and  acta  aforeaaid.'* 

This  was  a  qui  tain  action  brought  by  the  captain  of  a  mili- 
tia company  against  the  selectmen  of  Newbury,  to  recover  the 
penalty  of  $  50  for  not  paying  over  to  the  plaintiff  a  proportion 
of  $3000  paid  by  conditional  exempts  to  the  treasurer  of  New- 
bury, to  be  appropriated  according  to  law.  The  action  was 
founded  on  St.  1822,  c.  102,  §  7.  The  declaration  recited 
the  title  and  some  of  the  provisions  of  that  act,  in  which  a  pre- 
vious statute  is  referred  to,  and  after  divers  allegations,  averred 
that  the  defendants  had  refused  to  appropriate  or  pay  the  mon- 
ey ^^  for  the  benefit  of  said  company  and  agreeable  to  laws  in 
such  case  made  and  provided  :  whereby  the  said  defendants,  by 
force  of  laws  in  such  case  made  and  provided,  have  forfeited  the 
sum,  JLC.  for  having  neglected  and  refused  to  appropriate  the 
said,  sums,  &c.  as  by  laws  in  such  case  made  and  provided  they 
were  required  to  do  ;  and  an  action  hath  accrued  to  the  plain- 
tiff by  force  of  laws  and  acts  aforesaid,"  &c. 

The  defendants  demurred  to  this  declaration,  assigning  for 
cause,  ^'  that  the  supposed  offence  is  not  an  offence  at  common 
law  and  is  not  alleged  to  have  been  done  or  committed  against 
the  form  of  any  statute  or  statutes  of  this  Commonwealth  or        16S 
against  any  statute  or  statutes  of  the  United  States." 

Gerrishy    in   support   of  the   demurrer,  *  cited   JV*tc&ob  v.     JVbi>.  4A 
Sqtnre,  5  Pick.  168  ;  Lee  v.  Clarke^  2  East,  33. 

Marston,  coiUriy  referred  to  Amer.  Prec.  Decl.  339,  no>  3 
and  5  ;  and  p.  340,  no.  6  and  note  ;  and  p.  345,  no.  15  ;  1 
Chit.  PI.  360. 

At  a  subsequent  day  of  this  term  the  Court  said  that  the 
declaration  was  bad  in  not  concluding  contra  formam  itaiuH  or 
with  any  thing  equivalent.^ 

>  See  CroBS  ▼.  U.  States^  1  Gslliion,  26;  Sears  ▼.  U.  Siaies,  1  OalUflon, 
257 ;  Smith  t.  U.  States,  1  Oalliaon,  261 ;  Scnfter  ▼.  HarringUm,  1  Hawka, 
199;  Barkkamsted  v.  Parsons,  3  Connect.  R.  1 ;  Barter  w,  Martin,  5  Green- 
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Joseph  Babson  versus  Benjamin  Webber. 

lo  an  action  by  the  indoraee  of  a  note  againit  the  maker,  it  b  no  defence  that  in  coo> 
aequence  of  the  inaolvency  of  the  maker,  the  payee  aokl  it  to  the  plaintiff  for  mocli 
leai  than  the  nun  due  upon  it,  and  upon  a  verbal  eonditioB  that  the  pbintiff  wonM 
exact  of  the  maker  only  aboat  as  moch  as  the  plaintiff  gate  fer  the  note. 

Assumpsit  on  a  promissory  note  dated  October  30th,  1822, 
for  $  500,  payable  to  John  Tyler  on  demand  with  interest,  and 
indorsed  to  the  plaintiff  without  recourse  to  the  indorser. 
Plea,  the  general  issue. 

The  defence  set  up  was,  that  the  note  was  fraudulently  ob* 
tained  by  the  plaintiff;  and  in  support  of  it  the  defendant  of- 
fered to  prove,  that  the  note  was  given  for  money  lent,  and  that 
nothing  had  been  paid  on  it  ;  that  in  May  1826,  the  plaintiff 
offered  Tyler  $  100  for  the  note  ;  that  Tyler  said  he  would 
not  part  with  it  on  any  other  condition,  than  that  the  plaintiff 
would  promise  not  to  trouble  Webber  ;  that  the  plaintiff  prom- 
ised that  he  would  not,  and  upon  this  condition  Tyler  sold  it  to 
the  plaintiff,  indorsed  ^^  without  recourse,^'  and  the  plaintiff 
paid  Tyler  $  1 00  in  June  following ;  that  the  plaintiff  said  he 
was  a  particular  friend  of  Webber,  and  he  should  get  no  more 
than  he  gave  for  the  note,  with  possibly  eight  or  ten  dollars  in 
addition  ;  that  in  December  1827,  Tyler  told  the  plaintiff,  if 
he  would  give  him  back  the  note,  he  would  repay  him  the 
$100,  with  interest,  and  all  the  cost  he  had  been  at;  that 
Tyler  knew  Webber  could  not  pay  the  note,  and  he  had  de- 
164  termined  to  give  it  to  him  ;  that  Webber  had  been  a  rich  man, 
but  had  lost  his  property  ;  and  that  the  plaintiff  knew  Webber 
had  no  property. 

A  default  was  directed,  subject  to  the  opinion  of  the  whole 
Court. 
AfW.  4lA  Saltonstall^  for  the   defendant,  cited    Broton  v.   JIfol/,  7 

Johns.  R.  361  ;  Charks  v.  Martden,  1  Taunt.  224  ;  Smiih 
Y.  Knox,  3  Esp.  R.  46  ;  WienhoU  v.  Spitta^  3  Camp.  376  ; 
Wiffen  V.  Roberta,  1  Esp.  R.  261. 

Huntington,  for  the  plaintiff. 

leaf,  76 ;  Reed  v.  Jfinil^d,  13  Pick.  94 ;  Reviaed  Stat  e.  100,  §  90,  91 ;  «. 
137,  §  14;  CcmrnonweaUk  ▼.  Mootb,  3  Pick.  197;   Bmd  t.  CMm^ML^  li 
Pkk.  131, 139. 
IflO 
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Wilde  J.  afterwards  drew  up  the  opinion  of  the  Court.  Babson 
There  seems  to  be  no  legal  ground  on  which  the  defence  set  Webber. 
up  in  this  case  can  be  supported.  The  action  is  founded  on  a  — — ■ 
negotiable  promissory  note  of  hand  made  by  the  defendant,  and 
indorsed  for  a  valuable  consideration  by  the  payee  to  the  plain- 
tiff. It  was  purchased  at  a  large  discount,  it  being  understood 
that  the  defendant  had  been  unfortunate  in  business,  and  that 
his  ability  to  pay  was  doubtful.  And  it  was  offered  to  be 
proved  at  the  trial,  that  at  the  time  of  the  purchase  the  plaintiff 
represented  himself  as  the  friend  of  the  defendant,  and  promised 
that  he  would  not  trouble  him.  This  representation  and  prom- 
ise were  made  to  the  indorser  ;  it  was  without  any  considera- 
tion moving  from  the  defendant,  and  is  altogether  too  loose  and 
indefinite  to  discharge  the  defendant  from  his  legal  liability,  or 
in  any  measure  to  impair  the  obligation  of  his  contract.  It  does 
not  appear  that  the  defendant  has  offered  to  perform  the  con- 
ditions of  the  intended  favor.  But  if  such  an  offer  had  been 
made,  the  plaintiff  would  not  have  been  bound  in  law  to  accept 
It.  A  promised  favor  or  gratuity  cannot  be  demanded  as  a 
legal  right,  and  may  be  withdrawn  by  the  promiser  without 
subjecting  him  to  the  imputation  of  fraud.  For  however  rep- 
rehensible it  may  be  to  excite  false  hopes,  and  although  a 
promise  merely  voluntary  may  bind  the  conscience,  yet  it  has 
DO  binding  quality  in  law,  and  cannot  be  enforced.  The  breach 
of  such  a  promise  is  not  fraudulent,  for  in  a  court  of  law  no 
one  can  be  charged  with  fraud  for  asserting  his  legal  rights. 
Courts  of  law  can  only  look  to  the  legal  rights  and  liabijities  of 
the  parties.  Now  here  a  valid  contract  was  proved,  and  a  le- 
gal transfer.  The  defendant  is  justly  indebted  to  the  full 
amount  of  the  note,  and  if  he  were  able  to  pay,  there  certainly  IffJI 
would  be  no  hardship  or  injustice  in  compelling  him  to  perform 
his  contract.  But  his  inability  does  not  discharge  or  qualify  his 
legal  obligation.  It  foOows,  therefore,  that  the  plaintiff  is  enti- 
tled to  recover  the  full  amount  of  the  note.  If  this  had  been 
an  accommodation  note,  it  would  materially  vary  the  case  ;  m 
that  case  the  plaintiff  could  only  recover  the  amount  paid  for 
the  note  ;  as  was  decided  by  Lord  Kenyan  in  the  case  of 
fPiffen  V.  Robertf^  1  Esp.  R.  26K 

Motion  to  take  off  the  defauU  overruled. 
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Commonwealth  versus  Peter  Eaton. 

Id  wi  indietineiit  onder  Sir.  1788,  c.  d8,  f  1,  agaiaic  a  fwraon  at  a  eonBoa  raialcr  aI 
wpiritB  witiMat  lioeMe,  it  ii  not  Bewmry  to  allege  that  the  fpirita  wcra  told  in  km 
<|nBntitiei  than  twenty-eight  gallona. 

The  indictment  against  the  defendant  set  forth,  that,  without 
a  license,  he  ^^  did  presume  to  be  a  common  seller  of  rum  and 
other  strong  liquors  by  retail,  and  in  his  shop"  did  ^^  commonly 
and  publicly  sell  and  utter  by  retail,  and  did  cause  to  be  sold 
and  uttered,  by  retail,  rum  and  other  strong  liquors  to  divers 
good  citizens,"  &c. 

The  defendant,  having  pleaded  not  guilty  and  been  convicted 
m  the  Common  Pleas,  appealed  to  this  Court. 

It  was  agreed  by  the  parties,  that  the  defendant,  at  the  time 
alleged,  did  keep  a  small  shop  in  which  he  sold  pies,  nuts,  and 
gingerbread,  and  did  there  keep  to  sell,  and  when  called  on 
did  sell  to  any  person,  rum  and  other  strong  liquors,  by  the 
gill  and  half-gill,  to  be  drunk  in  his  shop.  If  these  acts  made 
the  defendant  liable  to  an  indictment,  as  a  common  seller  of  mm 
&c.  by  retail,  then  the  defendant  was  to  retract  his  plea  and 
plead  guilty  ;  otherwise  the  indictment  was  to  be  dismissed. 

This  case  was  argued  by  Crosby,  for  the  defendant,  in  writ« 
ing,  and  by  JUinotf  county  attorney,  for  the  Commonwealth, 
at  the  bar. 

Crosby.  The  facts  which  are  agreed  do  not  support  the  in- 
d/ctment,  which  is  for  being  a  retailer  without  license.  The 
clause  on  which  the  indictment  is  founded  provides,  that  ^'  no 
166  person  may  presume  to  be  a  common  victualler,  innholder,  tav- 
erner,  or  seller  of  wine,  beer,  &c.  by  retail,  or  in  a  less  quan- 
tity than  twenty-eight  gallons,  and  that  delivered  and  carried 
away  all  at  one  time,"  without  a  license.  <S^  1786,  c.  68,  §  1. 
The  words  by  retail  and  retailer^  in  this  statute,  have  through- 
out a  technical  meaning,  which  is  stated  in  the  clause  cited. 
The  words  victualler^  innholder,  and  tavemer,  are  also  defined 
in  the  statute.  If  the  defendant  had  sold  his  liquor  in  less 
quantities  than  twenty-eight  gallons  and  to  be  carried  away,  he 
would  have  been  liable  to  this  indictment  as  a  common  seller 
by  relati,  without  license.     But  the  offence  which  he  has  com- 
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mined,  which  is  that  of  selling  liquor  and  sufTering  it  to  be    Common- 
drunk  in  his  shop,  would  subject  him  to  indictment  as  a  com-  ^ 

raon  vietuallery  innholdery  or  tavemery  hut  not  as  a  retailer. —       Eaton. 
He  might  also  have^een  indicted  for  each  act  of  selling  under 
another  clause  in  the  same  section. 

The  indictment  is  insufficient,  because  it  does  not  allege  that 
the  liquors  were  retailed  ^Mn  a  less  quantity  than  twenty-eight 
gallons,''  &c.  pursuing  the  words  of  the  sutute.  In  the  statute, 
to  sell  by  retail  is  explained  to  mean,  in  a  less  quantity  than 
twenty-eight  gallons.  If  the  defendant  sold  spirituous  liquors 
by  the  single  hogshead  or  barrel,  it  would  have  been  selling  by 
retail,  in  the  common  meaning  of  the  term,  and  yet  no  offence 
against  the  statute  What  is  alleged  in  the  indictment,  there- 
fore, is  not  necessarily  an  offence.  St.  1786,  c.  68,  §  1 ; 
7  Dane's  Abr.  265,  266  ;  Hawk,  P.  C.  bk.  2,  c.  25,  §  60 ; 
7?»€  IRng  V.  Cheere^  4  Barn.  &  Cressw.  902  ;  Peartt  v.  Jit- 
wood^  13  Mass.  R.  343 ;  Gore  v.  Brazier^  3  Mass.  R.  540 ; 
Holbrook  v    Holbrook,  I  Pick.  248. 

JUinot  cited  Commonwealth  v.  Metunger^  4  Mass.  R.  462. 

P^  Curiam.  It  seems  to  us  that  the  indictment  is  sufficient. 
The  allegation  that  the  defendant  presumed  to  be  a  common 
seller,  by  retail,  is  enough,  without  alleging  that  the  quantity 
was  less  than  twenty«eight  gallons.  Tluit  may  be  deemed  the 
legislative  de6nition  of  die  term  retail ;  and  it  is  matter  of  evi- 
dence for  the  defendant,  to  show  that  the  quantities  which  he 
sold  were  not  less.  It  is  like  the  case  of  the  CommontoeaUh  v. 
Messenger,  4  Mass.  R.  462,  a  prosecution  for  a  violation  of 
the  statute  for  the  due  observation  of  the  Lord's  day  ;  in  which 
the  allegation,  that  the  defendant  worked  on  the  Lord's  day,  167 
was  held  sufficient,  although  the  statute  defines  precisely  the 
hours  which  are  to  be  considered  the  Lord's  day,  and  there 
was  no  allegation  that  it  was  within  these  hours  that  the  offence 
was  committed. 

According  to  the  agreement  of  the  parties,  the  defendant 
in  tit  plead  guilty  to  the  indictment. 
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Joseph  Emersou  versus  Eujah  Upton. 

Ao  amaiidiDeBt  made  by  leftva  of  coun,  by  an  ofiioor,  to  kii  retain  oo  a  writ,  caiaicii 
affect  the  righti  of  persona  not  partiaa  to  the  suit,  aoqnirod  before  the  amwidaisM 
is  made. 

An  officer  reforaed  oo  a  writ,  that  he  had  attaclMd  a  piece  of  land  of  the  debtor  on  n 
certain  day.  Before  that  day  a  mortgage  made  by  the  debtor  had  been  placed  on 
record.  The  officer  afterwards,  by  leare  of  court,  amendiHi  his  return  so  as  to 
date  the  attachment  before  the  recording  of  the  mortgage,  though  not  before  its  de- 
livery;  and  the  kind  was  seasonably  set  off  to  the  creditor  on  an  execution  issivj^ 
in  the  case.  Held,  that  the  title  of  the  mortgagee  shonld  prevail  over  that  cl  \m 
judgment  creditor. 

This  was  a  writ  of  entry  to  recover  possession  of  a  piece 
of  land  in  Newbury. 

The  case  was  submitted  upon  the  following  agreed  statement 
of  facts. 

On  May  226y  1826,  the  deinandaot,  who  was  then  the  owner 
of  the  land)  sold  and  conveyed  it  to  Moses  Stickney,  by  a  deed 
which  was  duly  recorded  before  the  attachment  mentioned  be* 
low.  Stickney  at  the  same  time  mortgaged  the  land  to  the 
demandant  to  secure  the  purchase  money,  which  still  remained 
unpaid.  The  mortgage  was  not  placed  on  record  until  May 
22d,  1827  ;  and  Stickney  continued  in  possession  of  the  land 
until  about  the  same  time,  when  the  demandant  took  possession 
of  it. 

The  tenant,  having  a  demand  against  Stickney,  sued  him  at 
the  Common  Pleas  for  June  1827  ;  the  officer  who  served  the 
writ,  returned  under  the  date  ^^  of  June  6th,  1827,"  that  he  had 
attached  the  land  which  is  now  in  dispute.  At  the  September 
term  1827  of  the  Common  Pleas,  the  officer,  on  motion  and 
affidavit,  had  leave  to  amend  his  return,  by  substituting  March 
168  for  June^  as  the  date  of  bis  attachment ;  the  motion  being  re- 
fisted  on  behalf  of  subsequently  attaching  creditors. 

The  evidence  was  sufficient  to  show  that  the  date  of  June  6th, 
bad  been  inserted  by  mistake  instead  of  March  6th.  The  tenant 
having  obtained  judgment  against  Stickney  at  the  December 
term  1827,  of  the  Common  Pleas,  took  out  execution,  and 
had  it  levied  within  thirty  days  upon  the  land  as  Stickney 's 
property.  The  levy  was  seasonably  recorded  and  the  execu 
tion  duly  returned  to  the  clerk's  office. 

170 
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The  demandant  was  to  be  nonsuited  or  the  tenant  to  be  de-  Emerson 

fauhed,  according  to  the  opinion  of  the  Court.  Ui^n. 
Minotj  for  the  demandant.     The  amendment  made  by  the 


officer  could  only  affect  the  parties  to  the  suit  in  which  it  was        i^ 
made  ;  but  cannot  affect  the  rights  of  any  other  persons,  which 
must  depend  upon  the  original  return.     WiUiama  v.  BrackeU^ 
8  Mass.  R.  240 ;  PfUnam  v.  HaUy  3  Pick.  445. 

CkoaUy  for  the  tenant.  Whether  the  Common  Pleas  acted 
discreetly  or  not  in  allowing  the  amendment  of  the  return,  can- 
not be  questioned  here.  If  it  could  be  questioned,  the  proper 
coivse  would  have  been  to  file  exceptions.  Purple  v.  Clark, 
5  Pick.  206  ;  Reynard  v.  Brecknell,  4  Pick.  302 ;  Thatclur 
V.  JUiUeTj  13  Mass.  R.  270.  The  return  of  the  officer  is 
conclusive  on  the  debtor  and  all  claiming  under  him  ;  Bean  v. 
Parker  J  17  Mass.  R.  600 ;  Slayton  v.  Chester ,  4  Mass.  R. 
478 ;  Bott  v.  Bumelly  9  Mass.  R.  96  ;  S.  C.  11  Mass.  R. 
163  ;  E^abrook  v.  Hapgood^  10  Mass.  R.  313  ;  Com.  Dig. 
Aeltim,  G ;  Freenuin  v.  Paul^  3  Greenleaf,  260 ;  Dalt.  Sher. 
189,  eh.  42 ;  Lewie  v.  Blair,  1  N.  Hamp.  R.  68 ;  ffhUing 
V.  BradUy,  2  N.  Hamp.  R.  79. 

Park  BR  C.  J.  drew  up  the  opinion  of  the  Court.     The    wfpnl  <fnii 
demandant's  right  to  recover  possession  of  the  premises  de-      hmkch. 
manded  is  perfect,  unless  defeated  by  the  levy  made  by  the 
tenant  to  satisiy  the  judgment  which  he  had  recovered  against 
Moses  Stickney. 

The  title  of  Stickney  proceeded  from  the  demandant,  and 
was  restored  to  him  by  the  mortgage  deed  from  Stickney.  The 
deed  to  Stickney  being  on  record  exposed  the  land  to  the  at- 
taclunent  of  any  of  his  creditors,  so  long  as  the  mortgage  deed 
remained  unrecorded  ;  but  if  not  attached  during  that  period,  it 
was  not  liable  to  the  debts  of  Stickney.  By  the  writ  of  attach-  I6t 
meot  and  the  return  thereon  by  the  officer,  until  amended,  it 
would  appear  that  Stickney  had  nothing  which  could  be  attached 
but  the  right  in  equity  to  redeem  ;  for  the  mortgage  deed  was 
rt^ordei  on  the  27th  of  May,  and  the  attachment  was  appar- 
entty  not  made  until  the  6th  of  June  following.  A  purchaser 
for  a  valuable  cousideration,  ignorant  of  any  attachment  before 
his  purchase,  would  unquestionably  have  held  against  a  creditor 
ehiouDg  under  that  attachment ;   and  no  amendment  of  the 
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Emerson  officer's  return  would  defeat  his  title.  It  wojld  be  unrea- 
Upton.  sonable  that  one  who  had  purchased  an  apparently  good  title, 
""■"""""~~  should  lose  his  estate  by  a  subsequent  alteration  of  the  state  of 
things  made  by  an  officer  who  had  become  chargeable  for  omis- 
sion or  neglect  of  duty,  and  who  is  under  so  strong  tempta- 
tion to  protect  himself  to  the  prejudice  of  another  party.  The 
writ  must  be  presumed  to  have  been  Bled  with  the  return  upon 
it,  stating  that  the  land  was  attached  on  the  6th  of  June,  at  the 
term  to  which  it  was  returnable.  It  remains  on  the  61es  until 
the  next  succeeding  term,  when  leave  is  obtained  for  the  officei 
to  amend  his  return,  carrying  back  the  attachment  to  the  6th 
of  March  preceding.  Shall  this  prejudice  a  title  acquired  in 
the  interval  ?  We  think  it  ought  not  to.  There  is  negligence 
in  the  officer,  which  he  ought  not  to  be  permitted  to  repair  at 
the  expense  of  others. 

The  demandant's  case  is  at  least  as  meritorious  as  that  of  a 
subsequent  purchaser  without  notice.  He  took  the  mortgage 
as  security  for  the  price  of  the  same  land,  which  he  bad  sold 
to  Stickney,  on  the  same  day  that  he  conveyed  to  Stickney. 
By  omitting  to  register  his  mortgage  deed,  he  left  the  land  ex- 
posed to  attachment  by  Stickney 's  creditors  ;  but  the  only  ev- 
idence of  such  attachment  is  the  return  of  the  officer.  He  re* 
cords  his  mortgage  when  there  is  no  evidence  of  an  intervening 
attachment.  In  equity  we  think  he  is  as  well  entitled  to  hold 
under  his  deed,  as  the  creditor  would  be  to  hold  under  an 
attachment  appearing  to  be  made  before  the  deed  was  on  re 
cord.  We  do  not  interfere  with  the  rights  of  the  Court  of 
Common  Pleas  to  allow  the  officer  to  alter  his  return  ;  from 
the  evidence  on  which  that  court  acted,  we  presume  they  had 
sufficient  ground  to  be  satisfied  that  the  attachment  was  made 
170  on  the  6th  of  March.  But  they  did  not  decide  on  the  effect  of 
the  amendment,  nor  could  they,  so  as  to  bind  this  Court  upon 
any  question  arising  out  of  the  proceedings,  which  might  affect 
the  rights  of  third  persons.  The  whole  matter  appearing  of 
record  to  us,  the  original  return  and  the  subsequent  amend- 
ment, we  must  decide  on  the  legal  effect  upon  the  plaintiff's 
title,  and  we  are  satisfied  that  the  title  is  not  impaired  by  the 
attachment  as  proved.  A  different  decision  would  be  produc 
five,  we  apprehend,  of  great  mischief.     The  time  when  an 
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attachment  is  actually  made,  of  real  estate,  can  never  be  a  sub-  Emenon 
ject  of  proof,  if  the  officer  shall  choose,  ^as  he  generally  does,  Uoton. 
to  act  in  this  respect  without  witnesses.  It  is  supposed  that  he 
is  not  obliged  even  to  go  upon  the  land,  but  may  in  his  own 
bouse  or  office,  by  writing  and  signing  a  return  upon  a  writ, 
create  a  legal  lien  upon  land  any  where  within  the  county  ;  ^  or 
if  this  be  not  so,  he  is  required  to  do  no  act  of  notoriety,  to 
take  no  witness,  to  erect  no  signal  of  attachment.  He  has  then 
under  his  control,  the  rights  of  parties,  which  he  can  dispose  of 
as  be  pleases,  postponing  one  to  another,  and  giving  prefer- 
ences, without  being  amenable,  because  without  proof.  He 
should  be  bound  then  by  the  official  stamp  which  he  gives  to  his 
proceedings,  there  being  no  other  guard  or  check  upon  him. 
He  should  at  least  make  a  minute  of  his  doings  at  the  very  mo- 
ment when  the  act  is  to  have  its  legal  operation,  and  not,  after 
months  have  elapsed,  be  permitted  to  retrace  his  steps  and 
change  the  whole  effect  of  his  proceedings,  as  apparent  by  his 
official  return.  Being  liable  for  a  neglect  to  attach  as  soon  as 
he  might,  the  temptation  to  protect  himself  by  correcting  sup- 
posed errors,  renders  it  unsafe  to  confide  in  him.  It  is  better 
for  the  public  and  for  officers  themselves,  that  they  should  bo 
dealt  with  strictly,  for  mistakes  will  increase  with  the  indul- 
gence that  is  used  towards  them.  We  do  not  find  in  any  of  the 
cases  cited,  any  intimation  that  an  amendment  of  an  officer's 
return  will  have  the  operation  to  defeat  the  rights  of  a  third 
party,  which  would  be  valid  without  such  an  amendment.  The 
cases  from  our  own  reports  show  only  that  the  return  of  an  offi- 
cer is  conclusive,  but  what  shall  be  considered  his  return  is  not 
determined.  The  case  of  Williams  v.  Brackett^  8  Mass.  R. 
240,  has  a  strong  bearing  against  the  tenant's  position,  as  has 
also  the  case  of  Freeman  v.  Paul^  3  Greenleaf,  260.  And  it  171 
will  be  found  on  examination  of  the  cases  in  which  amendments 
of  writs  have  been  granted,  that  the  effect  of  them,  when  any 
change  has  been  made,  has  been  limited  to  the  parties  to  the 
suit  in  which  the  amendment  is  granted.^ 

>  See  Tayf4}r  y.  MixUr,  1 1  Pick.  341 ;  Cro^  y.  AUm^  5  Greenleaf,  453. 

>  See  Mmns  r.  Otgood,  7  Gieenleaf,  146 ;  Bowman  ▼.  Stark,  6  N.  Hamp.  R. 
199;  Jtrainard  T.  Burton,  6  Vermoiit  R.  97;  Johnson  ▼.  Day,  17  Pick.  106; 
fftffcn  ▼  Snow,  14  Pick  28;  Makurm  ▼.  BrackeU,  5  N.  Hamp.  R.  9;  Spoor  t 
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Emerson         We  are  all,  therefore,  after  much  deliberation,  of  opiDioa 
Upton.       ^^^^  ^^^  demandant's  title  to  the  land  is  unaffected  by  the  at- 
tacbment,  and  therefore  that  the  tenant  must  be  defaulted. 


John  Wood  versus  John  S,  Felton. 

Where  a  mortgagee  takes  poaieMion  of  the  mortgaged  land,  the  mortgager,  after  r» 
deeming,  cannot  maintain  anmmpsit  againtt  the  mortgagee  for  rent  during  the  time 
he  was  in  possession,  aUhoagli  the  mortgagee,  in  his  account  of  the  mortgage  debt, 
credits  nothing  for  the  rent  during  the  time  he  was  in  possession,  and  the  mortga« 
ger  pays  the  whole  debt  ivithout  any  deduction  on  that  account. 

But  the  mortgager  may  maintain  an  action  for  money  bad  nnd  received,  to  recover 
back  the  amount  orerpaid,  which  ought  to  hare  be^n  allowed  for  rent. 

A.  fltortgaged  a  piece  of  land  to  B.,  on  which  there  were  a  number  of  tan-vats,  and 
afterwards  entered  into  an  agreement  with  B.,  by  which  A.  and  B.  were  to  use  a 
part  of  the  vats  in  tanning  on  joint  account;  they  accordingly  commenoed  the  bttsi* 
nets;  a  few  months  after,  A.  feiled  and  absconded;  B.,  however,  kept  the  vats, 
and  finished  tanning  the  stock  on  hand,  which  took  more  than  two  years.  After  A. 
absconded,  B.  demanded  and  received  rent  as  mortgagee,  of  other  tenants  upon  the 
bnd  under  A.,  and  subsequently  to  this,  took  possession  of  the  whole  hind  under  as 
kab,fac,  pots.  C,  a  purchaser  under  A., afterwards  redeemed.  B.,  iu  his  account 
of  the  mortgage  debt,  gave  oo  credit  for  rent  of  the  vats  occupied  by  himself,  and 
received  the  debt  without  aay  deduction  on  that  account.  B.  did  not  give  ap  tlie 
possession  of  the  vats  which  he  was  using  on  the  joint  account,  until  some  lime  after 
the  redemption.  C.  then  brought  assumpsit  against  B.,  for  use  and  occupation,  and 
for  money  had  and  received.  HM,  1.  That  the  count  for  use  and  occupation  could 
not  be  maintained  :  2.  That  B.  was  not  accountable  for  the  rent  of  the  vats  before 
the  hab.  fae.  post,  was  served  :  8.  That  after  the  service  of  that  writ  he  held  the 
vats  as  mortgagee,  and  not  under  the  agreement  with  A. :  4.  Consequently,  that  he 
was  accountable  for  tlie  rent  of  the  vats  from  that  time  :  6.  That  having  allowed 
no  credit  for  the  rent  in  his  account,  the  amount  overpaid,  which  he  ought  to  liave 
allowed,  might  be  recovered  back  in  this  action. 

A.,  before  absconding,  assigned  certain  vats  with  hides  in  them  to  D.,  who  employed 
B.  to  tau  out  the  hides,  and  B.  in  consequence  kept  possession  of  these  vnts  until 
the  hides  were  well  tanned,  which  was  not  until  after  C.  had  redeemed.  Hild,  that 
B.  was  not  accountable  to  C.  for  rent  for  these  vats. 

Assumpsit,   for  the  rent  of  thirty  tan-vats  from  October 
lOth,  1825,  to  December  1st,  1827,  and  also  for  money  had 
and  received. 
ITS  At  the  trial,  before  Putnam  J.,  the  following  facts  appeared 

in  evidence. 

Sturdivant,  14  Maine  R    (2  Shepley,)  363 ;  Hottard  r.  Turner,  6  Oraenleaf, 
106;  Porter  y.  HaskeU,2  Fairfield,  177;  amiih  ▼.  Damet,  3  Mnrphey,  128; 
Berry  r.  Spetir,  13  Maine  R.  (1  Shepley,)  187;  Brnnmster  ▼  Higgmmm,  li 
Maine  R.  (3  Shepley,;  73 ;  Hoitey  ▼   WaiU^  17  Pick.  ]9(i 
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On  June  7lb,  1825,  John  Prye,  who  was  then  the  owner  of       Wood 
the  land  on  which  these  and  other  vats  are  situated,  mortgaged       Peltoii. 
the  same  to  the  defendant,  who,  haying  obtained  judgment  on  — — ^  * 
his  mortgage  for  condition  broken,  took  possession  of  the  land 
on  an  hab.fae.  poss.  on  March  9th,  1827. 

On  August  14th,  1827,  the  plaintiff  purchased  the  right  of 
redemption,  and  received  a  deed  of  it  from  a  person  who  had 
bought  it  at  a  sheriff's  sa)e  on  an  execution  against  Frye. 

On  September  11  th,  1827,  the  plaintiff,  as  assignee  of  the 
mortgager,  received  an  account  from  the  defendant  as  mortga- 
gee, of  the  amount  due  on  the  mortgage,  paid  the  balance  of 
the  account,  and  received  from  him  a  deed  of  all  his  interest  in 
the  land  as  mortgagee,  but  ^^  excepting  and  reserving  "  all  his 
'^  other  right,  title,  and  interest  "  in  the  hind.  In  this  account 
the  defendant  did  not  allow  any  thing  for  the  rent  of  the  thirty 
▼ats,  which  is  claimed  in  this  action.  It  appeared  from  this 
account,  that  on  October  4th,  1826,  the  defendant  had  received 
rent  from  Hart  and  Harris,  who  were  tenants  of  a  part  of  the 
mortgaged  land,  which  he  credited.  The  defendant,  as  mort- 
gagee, had  also  claimed  rent  of  the  plaintiff  for  a  number  of  tan- 
vats  on  a  part  of  the  mortgaged  land,  which  the  plaintiff  had  oc- 
cupied under  a  lease  for  three  years  from  Frye,  dated  April 
1st,  1825,  and  the  defendant,  on  May  28th,  1827,  brought  a 
suit  for  this  rent,  which  was  discontinued  at  the  September 
term  1827. 

On  September  24th,  1827,  the  plaintiff  deiiianded  rent  of  the 
defendant  for  the  thirty  vats,  which  be  refused  to  pay. 

The  defendant  had  had  possession  of  the  thirty  vats  during 
the  time  for  which  rent  is  claimed  ;  but  be  contended  that  he 
bad  a  right  to  this  possession  without  bemg  accountable  for  rent, 
under  a  contract  made  by  him  with  Frye,  while  Frye  was 
owner  of  the  land,  dated  October  10th,  1825.  By  this  con 
tract  Frye  agreed  to  find  vats,  tools  for  tanning,  and  yard-room  , 
the  defendant  agreed  to  find  hides  and  bark  ;  each  party  was 
to  do  half  the  labor,  and  find  h^lf  of  every  thing  necessary  to 
tanning ;  Frye  was  to  pay  half  the  interest  of  all  money  paid 
out  by  the  defendant,  until  received  by  him  again  ;  the  defend- 
ant was  to  pay  a  dollar  a  year  each  for  half  of  all  the  vats  em-  I7S 
ployed,  and  twenty-five  cents  a  day  for  the  bark-mill ;  and  the 
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Wood       profits  of  the  business,  after  paying  the  defendant  his  advances 
Fehon.      ^^^  hides,  bark,  &c.  were  to  be  divided  equally  between  the 

parties.     Under  this  contract  the  defendant  and  Frye  were 

concerned  together  in  slaughter  hides  and  buffalo  hides,  which 
were  worked  into  the  thirty  vats.  Frye,  having  become  in- 
solvent, absconded  in  the  spring  of  1826.  It  takes  two  years 
to  tan  out  slaughter  hides,  and  longer  to  tan  out  buffalo  hides. 
On  February  26th,  1826,  Frye  assigned  eight  of  the  vats  to 
Elijah  Upton,  together  with  the  packs  of  leather  in  them  which 
belonged  to  Frye  ;  and  Upton  employed  the  defendant  to  tan 
out  the  hides  thus  assigned.  The  hides  which  Frye  and  the 
defendant  were  tanning  required  continued  care  and  attention  af- 
ter Frye  absconded.  The  vats  assigned  to  Upton  were  cleared 
out  In  October  1827,  when  the  leather  was  well  tanned,  the 
rest,  about  October  1828,  at  which  time  the  leather  was  in 
good  order  for  the  market.  On  a  settlement  of  the  business 
under  the  contract,  Frye  would  be  indebted  to  the  defendant. 
The  plaintiff  knew  of  the  defendant's  contract  with  Frye,  be- 
fore he  bought  the  equity  of  redemption. 

Judgment  was  to  be  given  for  the  plaintiff  or  the  defendant, 
according  to  the  opinion  of  the  whole  Court. 

JV^.  sm  Proctor^  for  the  plaintiff.  If  the  agreement  between  Frye 
and  the  defendant  made  them  partners,  their  partnership  was 
dissolved  by  Frye's  absconding,  and  after  that,  the  defendant 
was  liable  for  the  rent,  as  the  mortgagee  in  possession.  St. 
1798,  c.  77.  Stearns  on  Real  Actions,  36,  269  ;  Potneray  v. 
mnship,  12  Mass.  R.  514;  Whitman  v.  Leonard,  3  Pick. 
177  ;  Watson  on  Partnership,  379,  380.  The  defendant  was 
in  possession  as  mortgagee  before  he  obtained  his  hab.  fac 
po88.,  for  he  received  rent  of  the  other  tenants  in  1826,  and 
sued  the  plaintiff  for  rent  of  the  vats  which  the  plaintiff  occu- 
pied, which  he  could  not  have  claimed  except  on  the  ground 
of  his  possession  as  mortgagee.  The  defendant  being  thus  in 
possession,  his  inferior  estate,  if  he  had  any  under  the  agree- 
ment with  Frye,  was  merged  in  his  title  as  mortgagee.  2  Bl. 
174  Com.  177.  The  defendant,  having  received  his  debt  of  the 
plaintiff,  without  making  any  allowance  for  the  rent  of  the  vats 
occupied  by  himself,  is  liable  to  refund  it  in  this  action  for 
money  had  and  received.     St,  1818,  c.  98,  §  3. 
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ChotUej  for  the  defendant.  There  was  no  contract,  either 
express  or  implied,  for  the  defendant  to  pay  rent.  Men  v. 
Thayer,  17  Mass.  R.  301  ;  Jones  v.  Hoar,  5  Pick.  285; 
Whiting  V.  Sullivan,  7  Mass.  R.  107.  After  the  defendant 
had  refused  to  pay  rent,  the  plaintiff's  only  remedy,  if  he 
had  any,  was  by  an  action  of  trespass.  Jetoett  v,  Somertei, 
i  Greeoleaf,  125  ;  Robinson  v.  Robinson,  1  N.  Hamp.  R. 
1 6.  Bat  the  defendant  was  not  liable  to  account  for  the  rent 
of  the  thirty  vats  in  any  manner.  Before  March  1827,  he  was 
in  possession  of  them  under  the  contract  with  Frye.  And  his 
entry  as  mortgagee  at  that  time,  did  not  destroy  his  rights  un« 
der  that  agreement.  He  had  a  right  to  the  possession  of  the 
vats  under  it,  until  the  hides  bought  on  the  joint  account,  were 
fully  tanned.  The  estate  under  the  agreement  was  not  merged 
by  his  entry  as  mortgagee,  for  it  was  not  his  intention  to  pro- 
duce that  effbct.  With  regard  to  the  eight  vats  assigned  to 
Upton,  Frye  could  claim  4)0  rent  of  Upton  ;  of  course  the 
plaintifT,  who  stands  in  Frye's  place,  can  claim  no  rent  of  the 
defendant  who  used  those  vats  under  Upton. 

PuTiVAM  J.  delivered  the  opinion  of  the  Court.     There  is 
DO  evidence  to  support  the  first  count  for  use  and  occupation 
The  relation  of  landlord  and  tenant  did  not  exist. 

But  there  is  a  count  for  money  had  and  received,  and  if  the 
plaintiff  has  overpaid  the  debt  secured  by  the  mortgage,  he  is, 
in  virtue  of  the  Si.  1818,  e.  98,  §  3,  entitled  to  recover  sucb 
excess  in  this  form  of  action.^ 

It  appears  that  the  thirty  vats  were  included  in  the  mortgage, 
and  that  the  defendant  occupied  twenty-two  of  them  from  Oc- 
tober 10th,  1825,  until  after  the  tender  and  payment  of  the  debt 
secured  by  the  mortgage.  And  it  also  appears  that  the  de- 
fendant has  not  allowed  any  thing  for  the  use  of  those  vats  on 
account  of  the  mortgage.  The  plaintiff,  being  the  assignee  of 
the  mortgager,  will  be  entitled  to  such  allowance,  unless  the 
defendant  bad  a  legal  right  to  appropriate  the  rents  and  profits 
to  tome  other  account. 

After  the  mortgage  was  made,  an  agreement  was  enterea 
into  between  the  mortgager  and  mortgagee,  for  carrying  on  the 
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Wood       business  of  tanning  leather,  and  the  mort^ger  was  to  provide 
F^Hon.      ^^^  ^^^*     ^^^^  contract  was  violated  on  bis  part.     He  ab- 
'  """""  sconded,  and  the  defendant  was  left  to  finish  that  concern,  by 

proceeding  to  tan  the  leather  which  was  in  the  vats  in  the  pro* 
cess  of  tanning  under  the  contract,  and  he  occupied  the  vats 
until  the  leather  was  tanned.  He  contends  that  he  had  a  right 
under  that  contract  to  occupy  the  vats,  and  is  not  therefore 
accountable  as  mortgagee  for  such  occupation. 

So  long  as  those  vats  were  appropriated  according  to  the 
agreement  of  Frye  (the  mortgager),  he  is  to  be  considered  as 
in  possession.  It  would  be  analogous  to  a  demise  of  the  mort- 
gagee, which  in  law  is  ^^an  agreement  that  the  mortgager  should 
retain  the  possession  and  receive  the  profits  to  his  own  use.'' 
J^evfhall  V.  Wright,  3  Mass.  R.  162. 

The  mortgager  could  not,  under  such  circumstances,  oblige 
the  mortgagee  to  apply  the  rents  and  profits  of  those  vats  to- 
wards the  mortgage  ;  and  his  assignee  could  not  be  in  a  better 
condition  in  that  respect.  So  long  therefore  as  the  defendant 
occupied  under  the  contract  relating  to  the  tanning,  he  had  a 
right  to  apply  the  rents  and  profits  to  that  account,  viz.  from 
October  10th,  1825,  to  March  9th,  1827.  But  the  uking  of 
possession  on  the  day  last  mentioned,  in  virtue  of  the  hab.  facias, 
which  issued  upon  the  judgment  obtained  by  the  mortgagee, 
was  an  alteration  of  the  relations  which  before  existed.  Tt  was, 
at  the  least,  a  declaration  of  his  consent  to  hold  from  thence- 
forward as  mortgagee,  in  the  absence  of  any  agreement  to  the 
contrary  with  the  mortgager  or  his  assignee.  And  the  legal 
consequence  resulting  therefrom,  is  the  defendant's  liability  to 
account  for  the  rents  and  profits  thenceforward  as  a  mortgagee 
taking  possession  for  condition  broken.  The  time  of  foreclosure 
then  commenced.  The  possession  before  is  to  be  considered 
as  the  possession  of  the  mortgager  remaining  after  the  execulioo 
of  the  mortgage. 

There  was  no  agreement  after  the  defendant  took  the  pos- 
session under  the  hab,  fadai,  that  he  should  be  placed  in  any 
respect  upon  any  other  ground  than  as  mortgagee  in  possession 
tor  condition  broken,  to  account  accordingly. 
176  The  judgment  is  to  be  for  the  plaintifT,  at  the  rate  of  one 

dollar  and  fifty  cents  a  year  per  vat,  to  be  calculated  upon 
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twenty-two  lats,  from  the  9tb  of  March,  1827,  to  the  11th  of 
September,  1827,  when  the  settlement  was  made  of  the  mort- 
gage, and  the  defendant  released  the  same  :  with  interest  up  to 
the  last  day  of  this  term,  upon  the  ground  that  the  defendant 
should  have  allowed  such  sum  in  the  settlement  of  the  mortgage. 
And  costs  are  to  be  taxed  as  in  personal  actions. 
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John  G.  Prince  verstis  Michael  Shepard  and 
William  Ropes. 

WlHn  a  debtor  anign  property  to  a  creditor  in  payment  of  a  debt,  with  a  covenant 
of  feneval  warranty,  aad  tlie  same  proper^  it  attadied  by  another  creditor,  tba 
debtor  b  a  eoopctent  witness  to  sopport  the  title  of  the  assignee,  in  an  action  be- 
im  and  the  attaching  creditor,  the  witness  standing  neutral  in  regard  to 


Whera  a  poiat  in  a  canse  is  clearly  proved  by  competent  evidence  and  fomd  by  Ike 
Jary ,  a  new  trial  will  not  be  granted  becanse  of  the  incidental  admission  of  im« 
proper  and  not  very  important  evidence  tending  to  prove  the  same  point. 

Where  property  is  nasigned  by  a  debtor  to  two  persons  by  one  instrument,  to  **  hold 
to  tham  respectively  in  the  proportions  which  the  debts  doe  to  them  respectively 
bear  to  each  other,"  and  the  assignment  is  proved  to  be  fraudulent  and  void  as  to 
oae  of  the  assignees,  it  is  nevertheless  valid  in  respect  to  the  other  who  is  innoceni 
of  the  fraod;  their  interest  in  the  fond  being  several,  though  if  the  instrument  were 
valid  ia  the  whole  they  would  take  as  tenants  in  common. 

As  the  homA  jSds  assignee  in  such  case  takes  only  an  undivided  portion  of  the  prop 
arty,  ha  cannot  maintain  trespass,  trover,  or  replevin,  against  an  officer  who  attaches 
the  property  on  a  writ  against  the  assignor,  but  the  officer  can  legally  sellon  exe- 
eadoa  only  the  part  which  was  fraudulently  assigned,  and  the  bcmd  Jid»  assignee 
will  hold  as  tenant  in  common  with  the  purchaser :  or  if  the  wliole  shall  be  sold 
aad  sodi  assignee  elects  to  affirm  the  sale,  he  will  be  entitled  to  a  share  of  the  pro» 
eeedsy  having  given  notice  to  the  officer  before  they  have  been  paid  over. 

Rot  where  it  was  agreed  by  sacfa  assignee  and  the  attaching  creditor,  that  a  third  pei 
aoB  shoald  take  possession  of  the  property  and  sell  it,  and  retain  the  proceeds  sob* 
jeet  m  the  legal  rights  of  all  persons  interested  therein,  and  should  pay  over  the 
sasnw  to  soefa  persons  and  in  such  proportions  as  it  should  be  decided  judicially 
they  were  entitled  to,  and  the  property  was  sold  accordingly,  it  was  hdd,  that  such 
SMsagaea  might  maintain  an  action  against  soch  third  person  to  recover  his  share 
ef  theproeeads. 

This  was  an  action  of  assumpsit  for  the  proceeds  of  pan  of 
the  tnrig  Ann  and  cargo,  formerly  the  property  of  Henry  Prince 
and  Henry  Prince  junior,  the  father  and  brother  of  the  plaintiiTi 
whicb  the  plaiotifT  claimed  under  an  assignment  from  Henry 
Prince,  dated  August  18th,  1826.  A  trial  was  had  before 
WffdeJ. 
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Prince  The  assignment  was  an  indenture  between  Heuiy  Prince  of 

ShepanL     ^^  ^^^  P^'^}  ^°^  George  Hodges  and  the  plaintiff  of  the  othet 
"  part.    After  a  recital  that  Henry  Prince  is  indebted  to  Hodgiw 

in  the  sum  of  $3000  and  to  the  plaintiff  in  the  sum  of  $4000, 
according  to  a  schedule  annexed,  Henry  Prince  assigns  to 
Hodges  and  the  plaintiff  one  half  of  the  brigantine  Ann  with 
her  appurtenances,  ^^  being  now  at  sea,"  with  the  part  of  her 
cai^o,  and  the  proceeds  thereof,  belonging  to  him,  to  have  and 
to  hold  to  them  respectively  in  the  proportions  which  the  sums 
of  money  due  to  them  respectively  bear  to  each  other ;  and 
Henry  Prince  covenants  with  them  respectively,  that  he  is  the 
lawful  owner  of  the  bargained  premises,  that  he  has  good  right 
to  sell  the  same,  and  that  he  will  warrant  and  defend  the  same 
to  Hodges  and  the  plaintiff  against  the  lawful  claims  and  de 
mands  of  all  persons  ;  and  he  constitutes  Hodges  and  the  plain 
tiff  jointly  and  severally  his  attorneys  and  attorney  in  the  premi- 
ses, to  receive  the  property  and  settle  all  accounts,  matters  and 
things  relative  thereto,  as  they  shall  judge  expedient ;  provided, 
that  if  Henry  Prince  shall  pay  the  sums  mentioned  in  the 
schedule,  the  indenture  shall  be  void ;  and  Hodges  and  the 
plaintiff,  for  themselves  respectively,  covenant  that  so  soon  as 
the  sums  respectively  due  to  them  shall  be  paid,  they  will  exe- 
cute a  reconveyance  of  the  property  assigned. 

The  nominal  defendants  held  the  proceeds  of  the  property 
assigned,  under  an  agreement  with  divers  creditors  of  Henry 
Prince,  dated  May  17ib,  1827.  The  real  defendants  were  the 
Oriental  Insurance  Company,  claiming  the  vessel  and  cargo 
under  an  attachment  made  on  May  10th,  1827,  in  an  action 
upon  a  premium  note  given  by  Henry  Prince. 

By  the  agreement  last  mentioned,  between  the  attaching 
creditors,  —  the  shippers  of  that  part  of  the  cargo  which  did 
not  belong  to  Henry  Prince  and  Henry  Prince  junior,  —  the 
assignees  (including  the  plaintiff)  of  Henry  Prince  and  Henry 
Prince  junior,  —  the  holders  of  a  respondentia  bond  given  by 
Henry  Prince  and  Henry  Prince  junior, — and  Shepard  and 
Ropes,  the  nominal  defendants, — it  is  provided,  that  Shepard 
178  and  Ropes  shall  take  possession  of  the  brig  and  cai^o  and  sell 
the  same,  as  agents  for  all  concerned  and  claiming  any  interest 
in  the  same,  and  from  the  proceeds  shall  first  pay  all  chai^ef 
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q|K>n  the  brig  end  cargo  and  ?\l  claims  not  disputed  by  the  at-  Prinoe 
tacbing  creditors,  and  shall  retain  such  part  of  the  proceeds  as  shepard 
those  creditors  shall  allege  to  be  the  property  of  Henry  Prince 
and  Henry  Prince  junior,  for  the  use  of  such  persons  as  are 
legally  entitled  thereto ;  that  this  arrangement  and  sale  shall 
be  without  prejudice  to  the  respective  rights  of  any  or  either 
of  the  parties  now  existing  by  attachment,  assignment,  as  ship- 
pers, or  otlierwise ;  and  Shepard  and  Ropes  agree  to  pay 
over  the  net  proceeds  to  such  persons  of  the  other  parties, 
in  such  proportions  as  it  shall  be  decided  judicially  they  are 
entitled  to,  or  as  by  any  voluntary  agreement,  between  the 
parties  claiming  and  the  attaching  creditors,  it  shall  be  agreed 
to  divide  the  same. 

The  plaintiff  produced  the  assignment  first  mentioned,  and 
other  evidence,  in  support  of  his  claim,  and  then  offered  Henry 
Prince  as  a  witness  ;  who  was  objected  to,  and  in  that  stage 
of  the  cause  rejected,  on  the  ground  of  his  liability  under  the 
covenants  in  the  assignment. 

The  defendants  produced  evidence  for  the  purpose  of  show- 
mg  that  the  debt  of  the  defendant  was  not  bond  fide. 

The  plaintiff  then,  to  rebut  the  presumption  of  fraud  and  to 
prove  the  consideration  of  the  assignment,  again  called  Henry 
Prince,  and  he  was  admitted  to  testify  ;  and  on  bis  cross- 
examination,  the  defendants  were  allowed  to  inquire  of  him  as 
to  the  consideration  of  Hodges's  demand,  and  he  disclosed 
that  the  provision  for  Hodges,  in  the  assignment,  was  to  secure 
a  note  for  $3000,  given  without  consideration  and  for  the 
benefit  of  the  witness,  but  that  the  plaintiff  knew  nothing  of  this ; 
that  he  had  never  paid  the  plaintiff  any  thing  on  account  of  his 
services  in  the  Ann,  which  services  were  performed  as  stated 
in  an  account  in  the  case,  and  that  when  the  assignment  was 
made  he  supposed  there  was  something  due  to  the  plaintiff, 
besides  the  amount  of  a  note  dated  March  26th,  1826,  for 
^3568  on  demand  with  interest,  given  by  the  witness  and 
Henry  Prince  junior  to  the  plaintiff,  for  the  balance  of  his 
account  for  services  and  commissions  in  the  brig  Ann. 

Joseph  H.  Prince,  an  attorney  at  law,  testified,  thut  before         «T9 
he  drew  up  the  assignment,  he  had,  by  request  of  the  plaintiff, 
made  an  attachment  against  Henry  Prince  and  Henry  Prince 
YOL  IX.  16  lai 
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Pnnee  junior  to  secure  the  plaintiff's  debt,  which  the  phmtiff 
ShepanL  ^^  ^  about  $  4000  ;  that  he  understood  from  the  plaintiff,  when 
he  was  requested  to  make  the  assignment,  that  his  claim  con- 
sisted of  the  abovemeotioned  demand  for  services  and  com- 
missions, and  also  some  money  of  the  plaintiff  in  the  hands  of 
D.  L.  Pickman,  N.  and  Z.  F.  Silsbee  and  R.  Stone. 

Pickman  testified,  that  he  and  the  Silsbees  and  Stone  were 
shippers  in  the  brig  Ann  ;  that  they  had  paid  their  part  of  the 
commissions  to  Henry  Prince  junior  as  agent,  he  having  had 
the  management  of  the  business  of  the  voyage ;  that  at  the  lime 
of  the  assignment  there  was  a  sum  due  to  the  plaintiff  and  Mil- 
let, the  master  of  the  Ann,  on  account  of  a  shipment  of  tin  at 
Java  in  an  invoice  of  theirs,  in  which  the  plaintiff  and  Millet 
were  interested,  which,  with  part  profits,  amounted  to  $337, 
the  account  concerning  which  was  settled  with  the  plaintiff  and 
Millet  in  August  1827  and  paid  to  them. 

It  did  not  appear  that  there  was  any  particular  reason  wh} 
the  plaintiff's  commissions  should  be  paid  by  Pickman  and 
others  to  Henry  Prince  junior  in  the  first  instance,  otherwise 
than  that  it  was  their  practice,  and  Henry  Prince  junior  trans- 
acted the  business  of  the  Ann.  Nor  did  it  appear,  otherwise 
than  by  such  practice  and  the  other  evidence  before  stated,  that 
money  thus  paid  to  Henry  Prince  junior  had  ever  been  consid- 
ered as  received  by  him  and  Henry  Prince  as  partners  or  joint- 
ly, nor  that  they  ever  had  jointly  paid  or  received  any  such 
money,  or  otherwise  ;  but  it  did  appear  that  Henry  Prince  jun- 
ior was  the  agent  for  the  owers  of  the  vessel. 

Joseph  H.  Prince,  who  was  again  called  by  consent,  after 
the  argument  of  the  defendants'  counsel,  said  that  Hodges  re- 
quested him  to  draw  an  assignment ;  that  his  father,  Henry 
Prince,  afterwards  wished  him  to  secure  the  plaintiff ;  that  he 
had  before  attached  real  estate  for  the  plaintiff,  at  his  request, 
on  a  writ  against  Henry  Prince  and  Henry  Prince  junior  for 
$  4000  ;  that  the  assignment  was  executed  first  by  bis  father, 
then  by  Hodges,  then  by  the  plaintiff;  that  he  did  not  know 
180  any  thing  about  the  consideration  of  Hodges's  note ;  that 
Hodges  and  the  plaintiff  were  never  at  his  office  together  ;  that 
when  the  writ  was  filled  up,  no  account  was  before  him,  but  the 
pkuntiff  said  that  about  $4000  was  the  amount  due  ;  that  iba 
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plaintiff  had  been  much  in  want  of  money,  and  he  had  lent  him       Prince 
some  himself,  and  had  borrowed  money  to  pay  his  expenses  to      sbepaid. 

Baltimore,  where  he  now  resided;  and  he  stated,  but  not  in   "•" 

answer  to  any  interrogatories  to  that  point,  that  the  plaintiff  had 
often  complained,  before  the  time  of  making  the  writ,  that  his 
father  and  brother  were  indebted  to  him.  After  the  witness 
stated  this,  the  defendants'  counsel  objected  to  it,  but  the  judge 
overruled  the  objection. 

The  defendants'  counsel  contended  that  this  action  could  not 
be  maintained,  because  it  was  not  brought  by  the  plaintiff  as 
survivor  of  Hodges. 

The  jury  were  instructed,  that  the  action  in  the  present  form 
would  lie ;  and  they  were  directed  to  consider,  whether  the 
transaction  on  the  part  of  the  plaintiff  was  fraudulent  in  the 
whole  or  in  part ;  that  if  a  part  of  his  demand  was  fraudulent, 
it  would  avoid  the  whole  transaction  ;  that  the  assignment  to 
Hodges  was  fraudulent  in  law  and  void,  but  that  a  distinction 
was  to  be  made  in  cases  of  an  assignment  for  the  benefit  of 
several  parties,  for  it  might  be  good  as  to  one  party  and  void  as 
to  another  ;  that  the  circumstance  of  the  want  of  considera- 
tion in  the  case  of  Hodges,  would  have  a  tendency  to  throw 
suspicion  upon  the  plaintiff's  demand,  but  that  if  it  was  proved 
that  the  plaintiff  had  not  any  knowledge  of  it,  it  should  not  af- 
fect bis  claim  ;  that  the  strongest  circumstance  was,  that  the 
sum  mentioned  in  the  assignment  was  about  $  400  more  than 
the  note,  which  if  the  plaintiff  knew  it  not  to  be  due,  would 
avoid  the  whole,  but  if  it  was  included  in  the  assignment  by 
any  mistake  merely,  it  was  not  fraudulent ;  thai  the  jury  should 
take  all  the  circumstances  into  consideration,  and  if  they  were 
satisfied  there  was  fraud,  the  plaintiff  could  not  recover  ;  that 
if  they  believed  the  transaction  to  be  honest,  they  should  con- 
aider  what  was  really  due  to  the  plaintiff,  and  return  a  verdict 
for  such  a  proportion  of  the  amount  in  the  hands  of  the  defend- 
ants as  the  amount  due  to  him  would  entitle  him  to. 

The  jury  returned  a  verdict  for  the  plaintiff. 

The  defendants  moved  for  a  new  trial :  —  IBl 

1.  Because  Henry  Prince  was  admitted  to  testify  in  behalf 
of  the  plaintiff,  being  incompetent  fi-om  interest  in  the  event  of 
tbefint. 
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Prince  2.  Because  the  judge  instructed  the  jury,  that  unless  tbe 

Shepard.     pI^iD^'^  ^^s  privy  to  tbe  transaction  with  Hodges,  it  ought  not 

in  any  manner  to  operate  against  the  plaintiff's  claim. 

3.  Because  the  plaintiff  and  Hodges,  by  the  assignment,  take 
as  tenants  in  common,  and  ought  to  have  been  joined  in  an  ac- 
tion for  the  property  conveyed  by  it  or  the. proceeds  thereof,  and 
the  same  matter  which  is  a  defence  as  to  both,  is  a  defence  as 
to  either. 

4.  Because  the  plaintiff  sues,  in  point  of  law,  as  the  survVor 
of  Hodges,  and  the  same  matter  which  would  be  a  defence  to 
an  action  brought  by  both,  is  a  defence  to  this  action. 

5.  Because  Joseph  H.  Prince  was  admitted  to  testify  lu 
behalf  of  the  plaintiff,  to  conversations  between  him  and  the 
plaintiff,  in  which  the  plaintiff  stated  that  Henry  Prince  and 
Henry  Prince  junior  were  indebted  to  him,  and  in  which  the 
witness,  upon  these  statements,  advised  the  plaintiff  to  com- 
mence an  action,  the  same  conversations  having  been  had,  ndt 
at  the  time  of  making  the  plaintiff's  writ,  but  at  other  times, 
long  before. 

6.  Because  the  verdict  is  against  the  weight  of  the  evidence, 
upon  the  point  of  the  excess  of  the  debt  mentioned  in  the  as- 
signment over  that  attempted  to  be  proved. 

/Vbv.  5^  ChoaU  and  Huntington^  for  the  defendants.  Henry  Prince 
was  interested  in  the  event  of  the  suit,  for  if  the  Oriental  In- 
surance Company  prevail,  he  is  liable  to  the  plaintiff  on  bis 
warranty  ;  and  in  an  action  upon  the  warranty  he  will  be  liable 
to  the  costs  of  this  suit,  so  that  his  interest  is  not  balanced. 
Jackson  v.  Halknback^  2  Johns.  R.  394  ;  Swift  v.  Dean,  6 
Johns.  R.  523 ;  Heermance  v.  Vemoy,  ibid.  5  ;  Smith  v. 
Chambers  J  4  Esp.  R.  164  ;  Sumner  v.  ff'illiamsj  8  Mass.  R- 
222  ;  Phil.  Ev.  (2d  ed.)  54,  56  ;  Jones  v.  Brooke,  4  Taunt 
464  ;  2  Stark.  Ev.  752  ;  Totonend  v.  Dotoning,  14  East,  567. 
The  plaintiff  and  Hodges  were  tenants  in  common  under  the 
assignment,  so  that  the  plaintiff  should  have  sued  as  the  survi- 
vor. 1  Chit.  PI.  5,  12  ;  1  Wms's  Saund.  294.  The^agree- 
182  nfient  with  the  defendants  saves  all  legal  rights  of  all  parties. 
Tbe  deputy-sheriff  then  being  in  possession,  the  plaintiff  and 
Hodges  must  have  sued  him  in  replevin,  trespass,  or  trover. 
Suppose  replevin  to  be  brought ;  the  deputy  says  that  the  prop- 

ilM 
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•rty  is  in  Henry  Prince  and  Henry  Prince  junior  ;  the  plaintiiTs       Prince 
reply  that  it  is  in  tlieniselves  ;  and  the  deputy  shows  that  the      shepard. 

assignment  is  fraudulent  as  to  Hodges.     Thi3  would  avoid  the 

assignment.  So  here  the  action  should  have  been  brought  by 
the  plaintiff  as  the  survivor,  and  we  should  then  have  shown 
the  assignment  fraudulent  as  to  one,  and  so  void  as  to  both.  1 
Wms's  Saund.  28  ;  Moors  v.  Parker^  3  Mass.  R.  310  ;  Mars* 
ieUer  v.M'Lean,  7  Cranch.  168  ;  Chit.  PI.  3,  10,  11  ;  Peters 
▼.  Da»iSy  7  Mass.  R.  257 ;  Co.  Lit.  198  ;  Ruddock^s  case^ 
6  Co.  26. 

But  on  another  ground  the  action  is  improperly  brought 
against  the  defendants.  It  should  have  been  trespass,  trover^ 
or  replevin  against  the  attaching  officer.  The  agreement  con- 
tains no  provision  that  these  defendants  shall  pay  any  one  until 
his  right  shall  be  judicially  determined,  unless  by  the  assent  of 
all  parties.     Jones  v.  Hoar^  5  Pick.  285. 

The  declaration  of  the  plaintiff  at  other  times  than  when  In 
consultation  with  Joseph  H.  Prince  respecting  the  writ  or  as- 
signment, were  improperly  admitted,  not  being  part  of  the  res 
gestm.  Mn  constat  that  they  were  not  the  cause  of  the  ver- 
dict's being  in  favor  of  the  plaintiff. 

J.  Pickering  and  Saltonstall^  for  the  plaintiff,  cited,  as  to  the 
competency  of  Henry  Prince,  I  Phil.  Ev.  (2d  ed.)  54  ;  Ward 
V.  mUcinsonj  4  Barn.  &  Aid.  410. 

The  declarations  of  the  plaintiff,  as  stated  by  Joseph  H. 
Prince,  were  part  of  the  res  gestce ;  Pool  v.  Bridges^  4  Pick. 
378  ;  Phil.  Ev.  (2d  ed.)  202,  203  ;  but  if  any  of  the  declara- 
dnns  were  inadmissible,  those  came  out  incidentally  and  do  not 
furnish  a  ground  for  granting  a  new  trial.  Aveson  v.  Ld.  Kin* 
nairdj  6  East,  197. 

4s  to  the  form  of  the  action,  they  contended  that  the  rights 
of  Hodges  and  the  plaintiff  under  the  assignment  were  several. 
Ernst  % .  Bartk^  i  Johns.  Cas.  327  ;  Jackson  v.  Robinson^  3 
Mason,  138  ;  Withers  v.  Bircham^  3  Bam.  &  Cressw.  254  ; 
James  v.  Emery ^  8  Taunt.  245  ;  Ludlow  v.  M^CreOy  1  Wen- 
dell, 228.  And  if  not,  the  subsequent  agreement  by  which  I8S 
±e  property  was  put  into  the  hands  of  the  defendants,  operated 
•  severance. 

16  •  us 
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Prince  Parker  C.  J.  drew  up  the  opinion  of  the  Court.     We  are 

SheranL  "^^  aware  of  any  sufficient  reason  for  determining  that  Henry 
'ji^riTurm  P"nce  was  not  a  qpmpetent  witness.  He  stands  as  other  debi- 
1830.  ors  do,  who  have  assigned  their  effects  to  a  favored  creditor ; 
if  his  assignment  stands,  it  pays  his  debt,  but  leaves  him  indebt- 
ed to  the  party  attaching  ;  if  it  is  avoided,  he  is  still  indebted ; 
it  only  changes  the  creditor.  His  covenant  is  nothing  niorv. 
than  the  implied  covenant  in  all  transfers  of  personal  property, 
viz.  that  it  is  his  to  sell ;  ^  nor  is  his  liability  to  costs  greater  or 
other  than  in  the  usual  case  of  transfer  of  property  by  failing 
debtors.  There  is  no  direct  liability  on  his  part  for  costs,  and 
his  covenant  in  the  indenture  cannot  make  him  liable  in  dam- 
ages beyond  the  amount  of  his  debt ;  for  which  he  was  liable 
without  the  covenant,  if  the  property  intended  to  secure  it  wu 
taken  away  by  a  superior  legal  title. 

And  in  regard  to  the  testimony  of  Joseph  H.  Prince  relative 
to  declarations  of  the  plaintiff,  that  the  assignor  was  indebted 
to  him,  this  seems  to  have  fallen  from  the  witness  incidentally, 
without  any  fault  of  the  plaintiff  or  his  counsel^  and  it  was  con* 
sidered,  in  the  order  in  which  it  was  introduced^  as  part  of  the 
res  gestm ;  as  a  complaint  made  to  an  attorney  in  the  course  of 
business.  This  may  admit  of  doubt,  but  if  the  evidence  was 
not  strictly  competent,  still  it  was  not  material,  and  could  have 
no  improper  influence  with  the  jury  ;  for  the  plaintiflT's  proof 
of  his  debt,  to  a  certain  amount,  is  perfectly  satisfactory,  and  a 
verdict  ought  not  to  be  set  aside  for  a  slight  slip,  when  the  ver- 
dict is  clearly  right.' 

The  great  questions  in  the  case  are,  what  is  the  legal  efl^ct 
of  the  assignment  of  Henry  Prince  to  the  plaintiff,  and  has  the 
plaintiff  a  right  to  support  this  action,  under  the  circumstances 
proved  in  the  case. 

>  See  Bueknam  ▼.  Goddard^  21  Pick.  71 ;  Long  on  Sales,  (Rand*B  ed.)  201 ; 
Moekbee  ▼.  Oatdntr,  2  Har.  &,  Gill,  176 ,  9wut  ▼.  ColgaU,  20  Johns.  R  203, 
204;  VUbbard  v.  JoAiuon,  10  Johns.  R.  77;  Rno  ▼.  fiarAer,2  Cowen,  406 
But  see  Chitty  on  Conir.  (4th  Am.  ed.)  352  to  355,  where  it  b  held  that  Di 
foch  implied  covenant  ezbts.  See  also  Early  ▼.  Garrett,  0  Barn.  A  Ciessw 
092. 

•  See  EUis  y.  Short,  21  Pick.  144 ;  Buddingtan  ▼.  Shearer,  22  Pick.  427, 

Hamblett  ▼.  HambleU,  6  N.  Hamp.  R.  342;  JewtU  y.  6t<veiw,  6  N.  Uamp.  R 

80 ;  Jforrii  y.  Badger,  6  Cowen,  445 ;  Doe  y.  TyLer,  6  Bingh.  561 ;  JlfUma 

•    km  y.  Ummweal  ine,  CoA  Peters,  183;  l^iggmy,  J)amreU,4  N.  Hamp.  R.60 
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We  consider  the  question  made  at  the  trial,  of  fraud  in  the 
assignment,  so  far  as  regards  the  present  plaintiff,  as  settled  by 
the  verdict ;  and  rightly  settled,  so  far  at  least  as  to  deprive  us 
of  the  power  or  wish  to  interfere  with  it.  The  only  questiona- 
ble part  of  the  transaction  arises  from  the  apparent  surplus  in- 
tended to  be  secured  by  the  assignment  beyond  the  amount  of 
the  note  to  the  plaintiff;  but  that  was  a  matter  explainable  by 
evidence,  and  the  jury  were  rightly  instructed  respecting  it. 

It  being  apparent  that  the  assignment,  in  relation  to  the  in- 
tended interest  of  Hodges  in  it,  was  fraudulent  and  void,  it  is  a 
question  of  some  nicety,  whether  it  can  be  upheld  in  relation 
to  the  plaintiff,  who  did  not  participate  in  the  fraud.  It  is 
insisted,  that  as  the  debt  to  the  plaintiff  was  attempted  to  be 
secured  in  the  same  instrument  as  the  feigned  debt  to  Hodges, 
the  assignment  is  void  in  the  whole,  so  that  the  plaintiff  can 
claim  nothing  under  it.  This  must  depend  upon  the  nature  of 
the  transaction,  and  of  the  instrument  by  which  the  assignment 
was  made,  and  the  connexion  of  the  parties  to  whom  the  prop- 
erty is  conveyed. 

Without  doubt,  property  may  be  conveyed  in  one  and  the 
same  instrument,  to  several  persons  independent  of  each  other, 
so  as  to  be  available  for  the  beneBt  of  one  and  not  of  another. 
In  the  common  case  of  assignments  to  trustees  for  the  use  of 
creditors  who  shall  become  parties,  it  has  never  been  supposed, 
that  if  one  of  the  parties  should  by  collusion  with  the  debtor 
sign  for  a  fictitious  debt,  the  conveyance  to  the  others  would 
be  defeated.  Such  a  transaction  might  avoid  the  release  of  all 
the  creditors,  it  being  a  fraud  upon  them,  but  their  interest  in 
the  property  would  not  be  impaired. 

The  deed  of  assignment  in  this  case,  though  made  to  the 
plaintiff  and  Hodges  jointly,  so  as  to  make  them  tenants  in 
common  of  the  property  assigned,  if  the  deed  were  valid  in  the 
whole,  most  clearly  shows  a  separate  interest  in  the  fund,  and 
ID  its  whole  tenor  it  regards  them  as  separate  and  not  as  joint 
creditors.  The  property  is  conveyed  to  them  respectively  in 
proportion  to  their  respective  debts,  and  in  a  schedule  annexed 
the  amount  of  the  debt  and  the  interest  of  each  is  specified. 
Certainly  this  would  have  been  a  good  conveyance  to  the  plain- 
tiff, if  made  to  him  separately,  notwithstanding  another  similar 


183 

Prince 

V, 

Bhepard. 


184 


Digitized  by  VjOOQIC 


184 

Prince 

9. 

ShepanL 


185 


ESSEX. 

conveyance  had  been  made  to  Hodges,  which  was  fraudulent 
Why  then  should  the  conveyance  of  the  plaintiff  be  defeated, 
'  because  it  is  contained  in  the  same  instrument  ?  The  deed  it- 
self is  not  void,  for  against  Henry  Prince  it  was  valid  in  favor 
of  both  of  the  assignees.  If  fraudulent,  the  property  does  not 
pass  by  it  to  the  prejudice  of  creditors.  There  is  no  reason 
that  we  can  discern,  nor  have  we  discovered  any  authority, 
which  requires  us  to  pronounce  it  void  in  its  effect  in  toto.  On 
the  contrary,  by  analogy  to  cases  somewhat  similar  we  are  war- 
ranted in  pronouncing  the  conveyance  valid  in  regard  to  the 
plaintiff,  though  void  in  regard  to  Hodges. 

There  are  cases  where  a  deed  even  to  one  grantee  has  been 
held  to  be  void  in  part  and  good  in  part ;  indeed  this'  is  laid 
down  as  a  principle  of  the  common  law,  that  where  one  subject 
of  the  conveyance  is  void  as  being  affected  by  an  illegal  con- 
sideration, another  subject  of  the  same  deed  not  so  affected  is 
good.     Chit,  on  Contr.  229,  [4th  Am.  ed.  ^7,  538.] 

It  is  only  where  the  deed  is  made  void  by  statute,  that  the 
contrary  principle  prevails.  But  even  in  the  latter  case  a  dis- 
tinction is  recognized  between  the  several  subjects  of  a  deed, 
some  of  which  are  declared  void  by  statute.  By  Brit.  St.  9 
Oeo.  2,  c.  37,  conveyances  to  charitable  uses,  under  ceruin 
circumstances,  are  declared  to  be  null  and  void  to  all  intents 
and  purposes.  Yet  in  the  case  of  Doe  v.  PUcherj  6  Taunt. 
369,  a  conveyance  of  several  parcels  of  estate,  some  of  which 
were  to  charitable  uses  and  others  not,  was  good  and  valid  to 
pass  the  estate  of  the  grantor  in  those  parcels  which  were  not 
appropriated  to  the  prohibited  use. 

We  also  consider  this  deed  of  assignment  as  capable  of  be- 
ing construed  a  several  conveyance  to  each  of  the  grantees,  in 
proportion  to  his  debt ;  like  (he  case  of  covenants^  which, 
though  drawn  in  terms  which  import  a  joint  interest  in  the 
covenantees,  may  be  takefl  distributively  if  their  interest  was 
several,  and  each  may  maintain  his  separate  action  upon  them. 
This  is  most  distinctly  settled  in  I  Saund.  153 ;  3  Bam.  & 
Cressw.  254  ;  8  Taunt.  245  ;  1  Wendell,  228.  Indeed  it  is 
ftmiliar  doctrniu.' 


>  See  Cartkrene  ▼.  Brown,  3  Leigh,  98;  ITalker  v.  IVMer,  3  FftiHfeU,  60^ 
e7;  CatUn  ▼  Batnard,  1  Aiken,  9. 
UB 


Digitized  by  VjOOQIC 


NOVEMBER  TERM  1829. 


185 


But  still  the  case  is  not  free  from  all  difficulty,  for  the  plain- 
tiff became,  by  virtue  of  the  assignment,  owner  of  only  an 
undivided  portion  of  the  property  conveyed  ;  so  that  be  could 
not  maintain  replevin  or  trespass  or  trover  against  the  attaching 
officer,  who  had  a  right  to  attach,  as  belonging  to  the  debtors, 
30  much  of  the  property  as  was  fraudulently  assigned  to  Hodges, 
chat  being  still,  in  regard  to  the  creditors,  left  in  the  Princes. 
Certainly  such  action  could  not  be  maintained,  but  the  plain- 
tiff's property  is  not  thereby  lost  to  him.  The  attaching 
officer  could  legally  sell  on  execution  only  the  part  which  be- 
longed  to  the  Princes,  and  the  purchaser  would  become  tenant 
ID  common  with  the  plaintiff.  Or  if  the  whole  were  sold,  the 
plaintiff  might  legally  claim  his  proportional  share  of  the  pro- 
ceeds, if  he  chose  to  affirm  the  sale,  giving  the  officer  notice 
before  he  paid  over. 

But  we  think  all  difficulty  is  cured  by  the  disposition  of  the 
property  agreed  to  be  made  by  all  parties  interested  in  it  by 
attachment,  assignment,  or  otherwise.  They  are  to  share  the 
net  proceeds  according  to  their  legal  rights,  and  the  legal 
right  of  the  plaintiff  is  the  proportion  which  his  debt  bears  to 
the  interest  of  Henry  Prince  in  the  proceeds  of  the  vessel  and 
cargo 
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Salem  Mill-Dam  Corporation  versus  Joseph 
Ropes. 

Whare  iadividualf ,  having  a  design  to  be  ineorporaled  for  Uw  purpoee  of  crealing  a 
wmtar  power,  caiiae  surveyt  end  eetimatet  to  be  made  of  the  water  power  which  caa 
be  created,  and  thereupon  reprewot  it  to  be  greater  than  it  really  is,  bat  withooi 
any  imention  to  deceive,  pereons  who  eubecribe  for  stock  in  the  corporation  opon 
the  faith  of  loch  rtpresentatiooe  and  agree  to  be  persooalV'  liable  for  aaseMmentSj 
cannot  avoid  the  oontract  oa  the  ground  of  the  mistake. 

Where  an  act  of  incorporation  required  that  the  capital  stock  should  consist  of  5000 
shares,  and  that  the  whole  number  should  be  subscribed  for  before  an  assessment 
should  be  laid,  and  80  of  the  5000  shares  were  subscribed  for  by  A.  oa  account  of 
B.,  but  without  authority,  it  was  AeU,  that  the  capital  stock  was  not  all  taken  up 
in  such  a  manner  as  to  authorise  the  corporation  to  lay  an  assesameni ;  the  efiSect 
of  A.'s  subscription  being  not  to  make  him  a  member  of  the  corporation,  but  oaly 
to  subject  him  to  a  special  action  of  the  case  for  damages. 

If  all  tlie  shares  in  such  a  corporation  are  taken  up  by  solveot  persons,  the  uoeKpected 
insolvency  of  some  of  them,  whether  before  or  after  the  corporate  powers  have  been 
exercised,  will  not  deprive  the  corporation  of  the  power  to  lay  assessments. 

But  where  only  a  part  of  the  shares  were  originally  taken  up,  and  some  of  the  sab* 
scribers  became  insolvent,  and  in  laying  an  assessment  to  defray  preliminary  ck- 
penses,  (which  was  allowed  by  the  act  of  incorporation,)  the  insolvent  subscribers 
were  not  assessed,  and  aAerwards  additional  subscribers  were  obtained,  it  was 
donbud  whether  the  corporation  could  consider  the  insolvent  peraons  as  stock- 
holders. 

Whether  in  a  case  where  by  an  act  of  incorporation  the  shares  in  the  capital  are 
made  liable  to  be  sold  for  non-payment  of  assessments,  and  the  sufaecribers  to  the 
stock  sign  an  agreement  making  themselves  liable  personally  to  a  certain  amount, 
a  vote  of  the  corporation,  that  the  subscribers  shall  be  liable  personally  for  only  a 
port  of  such  amount,  will  have  the  effect  to  discharge  a  disrenting  subscriber  entirely 
from  his  personal  liability,  ^lUBrc. 

This  was  an  action  of  assumpsit  brought  against  the  defend- 
ant, to  recover  an  assessnaent  of  ten  dollars  upon  each  of  bis 
twenty  shares  in  the  capital  stock  of  the  Salem  Mill-Dam  Cor- 
poration. 

Ai  the  trial  it  was  proved,  that  on  March  4th,  1826,  the 
plaintiffs  were  incorporated  with  the  design  of  creating  a  water 
power,  by  means  of  dams,  for  manufacturing  purposes. 

The  capital  stock  was  required  to  be  divided  into  5000 
shares,  not  exceeding  $  100  each.  The  subscribers  were  au- 
thorized to  meet  for  the  purposes  of  '^  organizing  the  corpora- 
tion and  arranging  its  affairs,"  when  1000  shares  should  be  sub- 
scribed  for. 
188  In  April  1826,  an  agreement  was  signed  by  the  defendant 
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tnd  others,  by  which  ^^  the  subscribers  severally  agree  to  take       Salem 
the  number  of  shares  which   are   affixed   to  their  respective  Corporation 
names,  and  to  pay  all  such  legal  assessments  on  each  of  those  v. 

shares,  as  shall  be  made  by  the  future  government  of  the  cor« 
poration,  after  the  same  shall  have  been  organized." 

At  a  meeting  on  May  10th,  1825,  of  persons  desirous  to  as 
certain  the  practicability  and  expediency  of  establishing  cotton 
and  other  manufactures  in  Salem,  a  committee  of  five  persons 
was  chosen,  pf  whom  the  defendant  was  one,  to  make  inqui- 
ries on  the  subject.  At  a  subsequent  meeting,  held  on  March 
29th,  1826,  after  the  act  of  incorporation  was  passed,  the  com 
mittee  made  a  report,  which  was  accepted,  in  which  they  state 
that  they  have  employed  surveyors  and  engineers  to  ascertain 
the  extent  and  cost  of  water  power,  and  as  the  result,  they  say, 
*^  Taking  every  thing  into  view,  therefore,  the  committee  be* 
lieve,  that  if  the  longest  dams  should  be  agreed  upon,  seventy- 
five  mill  powers  would  be  obtained." — ^^Now  for  less  than 
the  sum  of  200,000  dollars  we  can,  without  doubt,  obtain  sev* 
enty  mill  powers ; "  by  which  the  committee  intended  grist- 
mill powers  ;  and  they  estimate  the  water  power  to  be  suffic- 
ent  to  carry  50,000  spindles.  Pursuant  to  a  vote  of  the  per- 
sons assembled,  this  report  and  the  act  of  incorporation  were 
immediately  published  and  circulated  by  them.  The  plaintifls 
eontended  that  this  vote  was  not  the  vote  of  the  corporation  , 
and  the  defendant  contended,  that  in  law  it  was  their  vote.  The 
expenses  incurred  by  the  committee  in  procuring  surveys  and 
calculations  to  be  made  *were  paid  out  of  the  funds  of  the  cot 
poration  ;  as  was  also  the  compensation  to  the  chairman  of  the 
committee  for  his  services. 

The  first  meeting  of  the  corporation,  for  the  purpose  ol 
accepting  the  act  of  incorporation  and  arranging  their  affairs, 
was  held  May  17th,  1826,  when  the  committee  chosen  as  above 
mentioned  made  a  report,  in  which  they  say,  '*  Having  in  pur- 
suance of  the  votes  passed  at  the  meeting  held  on  March  29th, 
caused  the  report  which  was  then  submitted,  together  with  the 
act  of  incorporation,  and  extracts  from  the  estimates,  to  be 
printed  and  distributed,  they  proceeded  without  delay  to  obtaia 
subscriptions  to  an  agreement  for  the  ptirposes  above  men- 
tioned." 
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Salem  At  a  subsequent  time,  all  proceedings  being  sudpeuded,  and 

Corporation  "^°y  doubts  having  arisen  as  to  the  extent  of  the  power  to  be 
9.  created  by  the  proposed  dams,  the  corporation  employed  Dai>- 

JlL' —  iel  Treadwell  to  make  a  new  survey  and  estimates.  Tread- 
weirs  report  was  laid  before  the  corporation  on  June  24th, 
182B.  He  estimates  the  greatest  constant  day  power  to  be  deren 
and  a  half  grist-mill  powers,  and  the  greatest  number  of  spin- 
dles, 7698. 

The  whole  number  of  shares  subscribed  for  on  September 
4tb,  1826,  was  2687,  and  no  further  subscriptions  were  ob- 
tained until  September  1828.  Of  the  2687  shares  first  sub- 
scribed, the  holders  of  200  had  become  insolvent,  and  remained 
insolvent  at  the  time  of  laying  the  assessment,  to  recover  which 
this  action  is  brought.  .  These  shares  were  distraguished  from 
the  rest  by  the  name  of  ^^  insolvent  shares,"  in  the  exhibits  of 
the  treasurer  at  the  annual  meeting  in  1828,  and  in  these  exhib- 
its were  deducted  from  the  whole  number  subscribed,  and  were 
not  considered  as  shares  on  which  assessments  were  payable. 
The  Court  having  in  a  former  action  between  these  parties 
(see  6  Pick.  23)  decided  that  the  holders  of  shares  were  liable 
to  pay  their  proportion  of  the  preliminary  expenses  of  the  un- 
dertaking, an  auditor  was  appointed  to  determine  the  amount  of 
those  expenses,  and  the  sum  which  might  be  due  on  each  share. 
The  counsel  for  the  corporation  laid  before  the  auditor  the  evi- 
•  deoce  necessary  to  enaUe  him  to  report,  and  fixed  the  number 
of  shares  on  which  the  preliminary  expenses  were  payable,  at 
2495,  omitting  to  reckon  the  insolvent  shares  and  30  shares 
subscribed  for  by  Samuel  Endicott  in  the  names  of  Moses,  Na- 
than and  Timothy  Endicott.  No  vote  of  the  directors  was 
ever  taken  on  the  subjects 

At  the  opening  of  the  books  for  the  first  subscription,  Sam- 
uel Endicott  subscribed  ten  shares  in  the  name  of  Timothy 
Endicott,  in  the  following  words: — *'  Timothy  Endicott,  by 
Samuel  Endicott ; "  and  the  same  number  in  like  manner  in 
the  name  of  Moses  Endicott,  and  the  same  number  in  like 
manner  in  the  name  of  Nathan  Endicott,  all  three  being  then 
absent  at  sea.  No  evidence  was  offered  at  the  trial  respecting 
tne  authority  of  Samuel  Endicott  to  subscribe  for  these  shares, 
or  of  a  subsequent  ratification  by  Moses,  Nathan,  or  Timothy 
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On  the  part  of  the  defendant,  the  depositions  of  Moses  and 
Nathan,  if  competent  evidence,  were  made  a  part  of  the  case. 
In  these  depositions  they  respectively  deny  that  they  ever  au- 
thorized  Samuel  Endicott  to  subscribe  for  them,  or  that  they 
<>ver  rati6ed  his  doings. 

The  corporation,  in  1826,  sued  Samuel  Endicott  tor  tne  as- 
sessments laid  on  the  30  shares.  No  action  has  at  any  time 
been  commenced  against  Moses,  Nathan,  or  Timothy,  on  ac- 
count of  those  shares.  The  200  ^'  insolvent  shares  '^  and  the 
30  shares  subscribed  for,  as  above  mentioned,  by  Samuel 
Endicott,  are  part  of  the  5000  shares  which  the  plaintiffs  con- 
tend have  been  duly  subscribed  for. 

On  September  9th,  1828,  the  corporation  voted,  ^^  that  the 
personal  liability  of  the  stockholders  stiall  be  limited  to  one 
third  part  of  their  respective  shares,  reckoning  the  same  at 
$  too  each,  and  that  no  action  shall  be  brought  against  any 
stockholders  on  account  of  any  assessments,  to  recover  more 
than  the  said  one  third  part,  but  that  the  corporation  do  release 
all  their  claim  and  demands  against  all  the  stockholders  person- 
ally for  the  amount  of  all  assessments  exceeding  such  third  part, 
reserving  however  their  lien  on  the  respective  shares  and  their 
right  to  sell  the  same,  according  to  the  act  of  incorporation,  for 
default  of  payment  of  any  assessment." 

After  this  the  books  were  re-opened  and  further  subscrip- 
tions obtained,  until  the  number  of  shares  subscribed  for,  in- 
cluding the  30  shares  subscribed  by  Samuel  Endicott  in  the 
manner  above  mentioned,  and  the  insolvent  shares,  amounted 
to  5000.  The  persons  who  took  shares  after  the  passing  of 
the  vote  last  mentioned,  subscribed  an  agreement  in  the  same 
terms  with  that  subscribed  by  the .  defendant  and  the  other 
original  subscribers. 

The  first  meeting  after  the  new  subscriptions,  was  held  on 
October  10th,  1828.  It  was  then  voted  to  Iknit  the  personal 
responsibility  of  subscribers,  in  the  words  of  the  vote  passed 
on  September  9th,  1828.  This  and  subsequent  meetings  were 
r^ular  and  legal,  and  the  assessment  in  question  duly  and 
regularly  laid,  if  the  corporation  was  empowered  to  hold  any 
meetings  or  to  lay  any  assessments  for  carrying  into  effect  the 
general  purposes  of  the  corporation. 

VOL.  IX.  17  i)n 
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Salem  At  the  time  of  lajring  this  assessment,  no  contracts^  bad  beeii 

Corpora^D  ^^^^^^  ^^^^i  DO  liabilities  incurred  or  money  expended  by  the 
V.  corporation,  in  erecting  the  dams  or  effecting  any  of  the  pur- 

>  ^^  •  poses  for  which  the  corporation  was  created,  unless  the  dis- 
bursements, liabilities  and  contracts  hereafter  mentioned  are 
.  disbursements,  liabilities  and  contracts  of  the  corporation. 
Disbursements  had  been  made  (including  the  preliminary 
expenses,  amounting  to  $3760)  to  the  amount  of  nearly 
$  1 1 ,000,  and  contracts  had  been  made  for  land,  wharves  and 
flats,  to  an  amount  not  exceeding  $  10,512;  besides  which 
there  were  other  pending  contracts  for  timber  and  other  mate- 
rials. Those  disbursements  and  contracts  were  made  and  lia- 
bilities incurred,  previous  to  the  decision  of  this  Court  in  the 
former  action  between  these  same  parties.  At  a  full  meeting 
of  the  directors,  January  2d,  1829,  it  was  voted,  that  the  do- 
ings of  all  former  boards  of  directors,  so  far  as  they  appear 
upon  their  records,  be  rati6ed  and  confirmed.  .  The  contracts 
for  wharves,  flats,  &c.  were  not  to  take  effect,  if  the  dams 
should  not  be  erected. 

The  defendant  offered  to  prove,  that  the  greatest  power 
which  could  possibly  be  created  by  means  of  the  dams,  would 
not  exceed  eleven  and  a  half  constant  day  powers,  (grist-mill 
powers,)  which  would  be  sufficient  for  only  7689  cotton  spin- 
dles ;  and  he  contended,  1.  That  the  reports  above  mentioned 
were  printed  and  circulated  by  the  corporation,  and  that  the 
same  were  evidence  that  the  corporation  had  undertaken  to 
create  a  power  equal  to  seventy  grist-mill  powers,  and  sufficient 
for  50,000  cotton  spindles,  and  that  subscriptions  were  obtained 
by  representations  and  promises  to  that  effect ;  that  it  is  now 
and  always  has  been  impossible  for  the  corporation  to  create  a 
power  of  such  magnitude,  and  that  the  failure  of  the  corporation 
to  perform  their  part  of  the  contract  operates  as  a  release  of 
the  defendant's  liability  under  his  special  agreement  to  pay  as- 
sessments on  his  shares. 

2.  That  the  5000  shares  have  not  been  subscribed  for,  and 
therefore  the  corporation  cannot  legally  lay  assessments  for  the 
general  purposes  of  the  corporation. 

That  the  limitation  of  the  personal  liability  of  the  stock 
holders  to  the  payment  of  one  third  part  of  $  1 00,  varies  tha 
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contract  with  the  defeodant,  which  was  for  the  payment  of      Salem 
«  100  on  each  share.  cJ^JoSS. 

The  evidence  offered  by  the  defendaot  was  rejected  by  the  v. 

judge  who  tried  the  causci  and  a  verdict  was  taken  for  the  ^^   • 

plaiutiffi,  subject  to  the  opinion  of  the  whole  Court. 

SaUamUM  and  l^illaber^  for  the  defendant,  contended  that  AVo.  6ih 
the  doings  of  the  committee  before  and  subsequent  to  the  act 
of  incorporation!  must  be  considered  as  the  doings  of  the  cor- 
poration ;  Dewey  v.  Chester  Olass  Co.  16  Mass.  R.  94  ; 
ScoU  Char.  Soc.  v.  ShaWj  8  Mass.  R.  532  ;  that  the  amount 
of  water  power  which  could  be  created,  was  a  matter  suscep- 
tible of  demonstration  ;  that  the  corporation  had  represented, 
as  an  inducement  to  individuals  to  take  shares  and  to  subscribe 
the  contract  imposing  a  personal  liability,  that  about  seventy 
mill  powers  might  be  created  at  an  expense  not  exceeding 
$200,000; — which  was  a  physical  impossibility;  that  the 
contract  was  entire,  and  must  be  wholly  performed,  or  be  re- 
scinded ;  that  a  part  performance  of  the  contract,  by  which 
about  twelve  mill  powers  only  would  be  created  at  an  expense 
of  $200,000,  would  not  be  at  all  beneficial  to  the  defendant ; 
that  the  corporation  were  not  responsible  for  the  contracts 
made  for  the  purchase  of  lands  and  timber,  before  all  the  shares 
were  taken  up,  and  assuming  that  all  the  shares  have  since  been 
subscribed  for,  the  corporation  have  not  by  any  vote  ratified 
those  contracts  or  authorized  the  new  directors  to  affirm  ihem  ; 
that  if  there  was  any  ratification,  it  was  after  the  corporation 
were  aware  of  their  inability  to  perform  their  contract  with  the 
defendant,  and  was  against  his  consent,  and  not  binding  upon 
bim  ;  that  here  was  a  mutual  mistake  as  to  the  basis  of  their 
contract,  and  when  it  is  discovered,  the  parties  must  be  restored 
to  their  original  rights.  As  to  the  effect  of  the  mistake,  they 
cited  2'Kent's  Com.  367,  373  ;  Chit.  Contr.  187,  188,  190, 
273,  276  ;  2  Cora.  Contr.  52,  58,  81  ;  Sugd.  Vend.  188, 
200  ;  Farrer  v.  Jfighiingalj  2  Esp.  R.  639  ;  Borraugh  v. 
Skinner,  5  Burr.  2639 ;  D'UtHcht  v.  Melehor,  I  Dallas,  428  ; 
Hibbert r.  Shee^  1  Campb.II3  ;  Hahey  v.  Grani,  13  Ves. 73 ; 
SlapyUon  r.  StoU,  ibid.  425  ;  J%kd$on  v.  Wast,  U  Johns.  R. 
527;  M'Ferran  v.  Taylor,  3  Cranch,  270;  Stoddart  v. 
SmUk,  5   Btnney,  355  ;  Famsworth  v.  Oarrard,  1   Campb.         19S 
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Sriem       38  ;  1   Potb.  Oblig.  by  Evans,  page   12,  art.  3,  §  1  ;  Cod. 

Cotp^mSod  Nap.  art.   1636;    Chamben  v.    Griffiihij   I   Esp.  R.   147; 

».  Giki  V.  Edwardsy  7  T.  R.  181  ;  Mowati  v.  Wrighi,  1  Wen- 


dell, 355  ;  Cox  y.  Pren/tce,  3  Made  &  Selw.  344. 

The  whole  Dumber  of  shares  have  not  been  taken  up.  The 
200  insolvent  shares  are  a  nullity,  and  have  been  treated  as 
such  by  the  corporation.  It  was  the  duty  of  the  corporation 
to  sell  these  shares  when  the  assessments  upon  them  for  the 
preliminary  expenses  were  not  duly  paid,  and  to  keep  them  in 
the  hands  of  solvent  persons. 

The  subscription  by  Samuel  Endicott  for  the  30  shares  was 
a  nullity,  being  unauthorized.  It  did  not  bind  those  persons 
for  whom  he  subscribed,  neither  did  it  make  him  individually 
liable  to  assessments  on  these  shares,  but  the  remedy  against 
him  is  an  action  of  the  case  for  damages.  Ballou  v.  Tal6o(, 
16  Mass.  R.  461  ;  Long  v.  Colbum,  II  Mass.  R.  97. 

The  limitation  of  the  personal  liability  to  one  third  part  of 
^100  on  a  share,  if  binding  on  the  corporation,  is  a  violation  of 
the  contract,  for  it  puts  it  out  of  their  power  to  complete  their 
undertaking.  The  defendant  expected  and  desired  that  the 
personal  liability  of  all  the  shareholders  collectively,  should  ex- 
tend to  the  sum  of  $  500,000,  provided  that  amount  should  be 
requisite.  Stean  v.  Mtddletex  Tump.  Co.^  10  Ma^s.  R.  384. 
But  the  vote  is  not  binding.  It  may  be  rescinded.  This 
would  be  a  fraud  on  the  new  subscribers ;  which  would  dis- 
charge them,  and  if  they  are  not  bound  to  the  amount  of  $100 
upon  a  share,  then  the  expectation  of  the  original  subscribers  is 
disappointed. 

J.  Pickering  and  Choate^  for  the  plaintiffs.  The  corporation 
made  no  promise  as  to  the  extent  of  the  water  power  to  be 
created,  unless  by  the  report  of  March  1626.  That  was  the 
act  of  individuals  and  not  of  the  corporation,  which  Was  not 
organized  when  the  report  was  raade  ;  neither  has  this  report 
ever  been  ratified  by  the  corporation. 

If  this  report  was  the  act  of  the  corporation  as  to  some 

purposes,  it  was  not  so  in  respect  to  the  defendant ;   but  it 

was  his  own  report.     He,  in  fact,  led  the  plaintiffs  into  the 

contract. 

144  This  report,  if  circulated  by  the  plaintiffs,  is  nevertheless  nt 
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piit  of  the  contract.  The  subscription  paper,  connected  with 
(be  act  of  incorporation ,  forms  the  contract. 

If  the  report  had  been  in  the  subscription  paper,  it  would  not 
ihow  a  contract  for  any  definite  quantity  of  water  power.  It 
only  contains  an  estimate  made  by  skilful  persons,  on  the  cor- 
rectness of  which  the  committee  rely.  The  defendant  knew 
that  the  subject  did  not  admit  of  certainty,  and  he  took  the  risk. 
Dunlap  V.  Wdagh,  Peake's  R.  123;  Phil.  Ins.  106  ;  Law- 
rence V.  Dahj  3  Johns.  Ch.  R.  23 ;  Harri$  v.  Kembk^  1  Si- 
mons's  Ch.  R.  1 1 1 .  If  it  is  part  of  the  contract,  the  stipula- 
tions ai'e  mutual  and  independent,  and  either  party  has  a  remedy 
against  the  other  in  the  case  of  non-performance.  The  pay- 
ment of  the  money  is  precedent  to  the  erection  of  the  dams. 

As  to  the  200  insolvent  shares,  it  was  sufficient  that  the 
holders  of  them  were  solvent  at  the  time  of  their  subscription. 
It  is  objected  that  they  were  treated  as  insolvent,  in  the  assess- 
ment laid  to  defray  the  preliminary  expenses.  They  must 
have  been  so  treated  of  course,  for  the  whole  debt  must  be 
paid  by  the  shareholders  who  were  solvent.  But  no  release 
has  been  given  to  the  insolvents,  and  their  shares  may  become 
valuable. 

With  respect  to  the  30  shares,  the  subscription  was  full  de 
facto  and  ia  good  faith ;  and  it  must  be  presumed  that  Samuel 
Endicott  bad  authority  to  subscribe,  since  otherwise  the  rights 
of  third  persons  will  be  tried  collaterally.  Further,  if  S.  Endi- 
cott fidled  to  bind  those  for  whom  he  subscribed,  he  has  made 
himself  liable  in  the  same  manner  as  if  he  had  subscribed  on 
bb  own  account.  Hastings  v.  Lovering^  2  Pick.  221  ;  Paley 
onPrinc.  and  Ag.  (Eng.  ed.)  249;  Sumner  v.  fVilliamSj  8 
Mass.  R.  209;  Randall  v.  Fan  Fechlen,  19  Johns.  R.  63 ; 
HampUm  v.  Speckenagk^  9  Serg.  &  Rawle,  223  ;  Sugd. 
Vend.  36  ,  MoU  v.  Hicks^  1  Cowen,  636  ;  Dusenbury  v. 
£{Kt,  3  Johns.  Cas.  70 ;  Sheffield  v.  WatsoUj  3  Gaines's  R. 
69 ;  WkUe  v.  Skinner ^  1 3  Johns.  R.  307  ;  Underhill  v.  Gibson, 
3  N.  Hamp.  R.  356. 

The  reducing  of  the  personal  liability  of  the  stockholders, 
was  a  aiatter  left  to  the  discretion  of  the  corporation.  The 
original  and  the  new  subscribers  are  placed,  by  the  vote,  on  an 
equal   footing.      All  may  take  advantage  of  the  vote,  as  a 
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Salem      release  of  their  personal  liability,  except  for  one  third  part  ot 

Corporation  ^  ^^^  "P^"  ^^^^  share.     The  vote  was  either  legal  or  illegal ; 

v«  if  legal,  the  defeodant  cannot  object  against  it ;  if  illegal,  the 

?-—   new  subscribers  were  bound  to  know  that  it  was  so,  and  they 

are  held  personally  to  the  same  extent  as  the  original  subscrib- 
ers. 
,Aprtl  i€rm  Parker  C.  J.  drew  up  the  opinion  of  the  Court.*  There 
il  hsvneh.  ^^  grounds  upon  which  we  are  satis6ed  that  this  action  cannot 
be  maintained,  which  were  virtually  decided  in  the  former  case 
between  these  parties  ;  not  indeed  virtually  only,  for  it  is  most 
manifest  that  the  present  action  cannot  be  sustained  on  the  facts 
proved,  without  a  direct  contradiction  of  the  principles  laid 
down  in  the  former  case. 

How  is  this  ?  It  was  decided  before,  that  an  action  would  not 
lie  upon  the  personal  contract  of  the  subscribers  to  the  stock, 
to  recover  an  assessment  made  before  the  whole  capital  was 
taken  up,  except  so  far  as  it  might  be  necessary  to  raise  money 
to  defray  the  expenses  preliminary  to  the  complete  organization 
of  the  company,  which  could  not  take  place  until  there  was  a 
full  subscription,  and  this,  because  by  the  act  of  incorporation 
it  was  made  essential  to  the  power  of  assessment  for  the  general 
objects  and  purposes  of  the  institution,  that  there  should  be  a 
capital  represented  by  5000  shares  of  $  1 00  each  to  be  acted 
upon  by  the  assessment. 

Upon  revising  that  opinion,  we  are  entirely  satis6ed  it  was 
correct. 

How  stands  the  present  action  f  It  is  brought  to  recover  the 
amount  of  an  assessment  made  to  cover  the  expense  of  mate- 
rials  purchased  or  contracted  for,  to  be  used  in  carrying  forward 
and  completing  the  general  purposes  of  the  institution,  it  being 
agreed  that  the  former  assessment  was  sufficient  to  defray  all 
the  preliminary  expenses. 

Has  then  the  whole  number  of  shares  been  subscribed  for,  so 
that  the  capital  stock  amounts  to  the  sum  prescribed  by  the 
legislature  in  the  act  of  incorporation,  as  the  fund  to  be  obtained 
before  the  full  power  of  the  corporation  should  be  exercised  ? 
It  is  most  certain  there  was,  at  the  time  of  this  assessment, 
and  still  is,  a  deficit  of  thirty  shares  at  least,  there  being  no 

*  Putnam  J.  did  not  sit  in  the  cane 
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authority  in  Samuel  Endicott  to  subscribe  for  Charies  M.  Eo-       Salem 

.  MiM  Data 

dicoit,  or  Nathan  Endicott,  or  Timothy  Endicott.     With  re-    CorpormSi 
spect  to  the  two  first,  the  evidence  is  conclusive  against  any  v. 

authority  in  Samuel,  and  with  respect  to  Timothy,  there  is  no 
evidence  of  authority. 

It  b  argued  that  Samuel  Endicott,  who  thus  acted  without 
authority,  is  himself  liable  to  the  amount  of  these  shares ;  but 
if  so,  how  and  to  what  extent  is  he  liable  ?  He  cannot  be  made 
a  subscriber  or  compelled  to  take  shares ;  no  certificates  can 
be  issued  in  his  name  ;  he  can  be  liable  only  in  a  special  action 
on  the  case,  for  assuming  to  act  in  behalf  of  his  nephews  with- 
out any  authority  from  them.  This  cannot  be  considered  as  a 
substitute  for  or  equivalent  to  a  subscription. 

Suppose  a  majority  of  the  shares  were  thus  subscribed  for, 
could  the  corporation  go  on  ?  could  the  liability  to  an  action  for 
damages,  altogether  uncertain  in  their  amount,  constitute  any 
part  of  the  fund  of  $  500,000  established  by  the  act  ? 

This  deficiency  of  thirty  shares  in  the  subscription  has  the 
same  effect  in  suspending  the  power  of  assessment,  as  a  larger 
number  would  have  ;  the  principle  is  the  same.*  In  obtaining 
the  additional  subscription  since  the  decision  in  the  other  case, 
this  deficiency,  being  known,  and  its  effect  clearly  deducible 
from  the  positions  laid  down  by  the  Court,  should  have  been 


It  is  not  necessary  to  consider  the  legal  consequence  of  the 
insolvent  shares. not  being  provided  for  by  the  new  subscription. 
If  there  had  been  originally  a  full  subscription,  bond  Jide^  the 
unexpected  failure  of  some  of  the  subscribers  before  or  after 
the  corporate  powers  were  exercised,  ought  not  to  impede  the 
operations  of  the  company.  They  would  assess  all  the  shares, 
and  take  legal  measures  to  compel  the  payment,  and  any  final 
deficiency  would  be  supplied  by  the  company,  by  additional 
assessments,  if  necessary.  But  there  being  but  little  more 
than  half  the  stock  subscribed,  including  the  insolvent  shares, 
so  that  it  became  necessary,  in  order  to  enjoy  the  power  of 
assessment,  that  a  further  subscription  should  be  obtained,  and 
it  being  known  that  300  shares  were  wholly  inefiicient,  it  cer* 
tmfy  admits  of  question  whether  these  should  stand  as  [art 

See  CnKrel  TWrnpiAa  Carp.  r.  ValeMtiiUf  10  Pick.  142. 
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Salem       or  the  fund  or  capital  stock.     These  300  shares  were  trealcii 

Mill- Dam 

Corporation  ^Y  ^^^  officers  of  the  company  as  dead  shares  before  tb )  ne^f 
«•  subscription.     At  the  annual  meeting  in  1828,  they  were  de* 

^^'^  ducted  by  the  treasurer,  in  hi^  exhibit,  from  the  whole  nunibet 
subscribed,  as  shares  on  which  assessments  were  not  payable, 
as  were  also  the  shares  subscribed  for  without  authority.  How 
then  can  they  be  enumerated  as  part  of  the  5000  shares  ?  It  is 
evident  that  the  subscription  was  not  full,  to  any  legal  purpose, 
when  this  assessment  was  made.  It  would  have  been  quite  as 
well  to  have  set  down  the  whole  number  of  deficient  shares  to 
some  feigned  name,  representing  no  person  in  actual  existence. 
The  facts  afl^ecting  these  delinquent  shares  were  known  to  those 
who  represented  the  corporation,  at  the  time  of  the  second 
subscription,  and  at  the  time  of  the  assessment. 

As  to  the  more  general  ground  taken  by  the  defendant's 
counsel,  that  the  contract  has  become  inoperative  by  reason  of 
the  supposed  inability  of  the  corporation  to  execute  the  purpo- 
ses of  the  act,  in  the  manner  and  with  the  benefit  expected  and 
intended  by  those  who  embarked  in  the  project  ^ nd  undertook 
to  pay  for  the  shares  they  subscribed  for,  —  as  it  was  not  pre- 
tended  that  there  was  any  designed  misrepresentation  by  those 
who  procured  the  subscription,  we  think  the  defence  could  not 
be  sustained  on  this  ground.  If  there  was  a  disappointment  in 
regard  to  the  degree  of  benefit  expected  from  the  project,  no 
doubt  it  was  mutual.  The  defendant  appears  to  have  had  as 
much  agency  in  the  original  plan,  as  any  of  the .  agents  of  tbe 
corporation.  If  a  court  of  equity,  with  full  chancery  powers, 
might  interpose  to  prevent  the  execution  of  a  ruinous  project 
entered  into  by  a  company,  when  it  shall  have  been  ascertained 
that  the  proposed  advantage  cannot  be  attained,  certainly  as  a 
court  of  law  we  have  no  such  power. 

As  to  the  efl^ect  of  the  vote  of  the  corporation  to  limit  tbe 
personal  liability  of  subscribers  to  one  third  of  the  prescribed 
amount  of  a  share,  whether  for  this  cause  the  contract  of  the 
subscribers  may  be  avoided,  we  do  not  think  it  necessary  in 
this  case  to  decide.  The  original  subscribers  had  a  right  to  ex- 
pect there  would  be  available  funds  to  the  amount  of  $  500,000 
applicable  to  the  purposes  of  the  institution,  if  necessary  to 
carry  it  into  full  efllect ;  without  depending  upon  the  value  of 
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the  dtock  ID  the  market ;  and  yet  it  is  difficult  to  say  tbm  the       Salem 
diminution  of  their  liability  by  a  vote  of  the  corporatioo  shall    Coi,^riitioi 
operate  ao  entire  discharge,  particularly  as  this  personal  liability  «• 

is  not   exacted  by  the  act  of  incorporation.     Believing  this  .^— « 

action  ivell  settled  upon  the  other  point,  we  give  no  opinion  ^ 

upon  this.  We  are  well  satisfied  that  this  assesscnent  cannot  be 
sustained  upon  the  principles  which  upheld  the  other,  because 
it  was  not  necessary  for  preliminary  expenses  ;  the  objects  and 
purposes  of  this  assessment  being  to  pay  for  contracts  and  lia- 
bilities which  there  was  no  authority  to  enter  into  ao;l  iKur, 
wKfin  they  accrued. 

F^iet  9tt  oiide. 


Nathaniel  Stevens  versus  Robert  Reeves. 

k  peraoD  flntBriiig  iato  a  contract  b  act  boand  bj.tbe  ugafa  of  a  partiedar  baiiaaH, 
anlcM  it  n  ao  gcaeral  ai  to  ruraish  a  praeanption  of  kaowledgii,  or  it  it  ppovcd  tkmn 
he  was  acquainted  witli  it. 

It  was  a  rale  in  a  wooDea  factory  in  Andover  aad  tome  other  neighlxNiriDf  tactoriea, 
tint  DO  peraon  eni|rioyed  tlMHild  leave  their  aenrioe  without  fiviag  a  fortnight'a  oo> 
lice  ef  Ms  iatentjoa  to  qpit.  A  weaver,  who  did  not  kaow  4if  this  mle,  worked  ia 
the  fiictory  without  aay  agreeaient  as  to  tlie  terms  of  service,  hot  was  paid  by  the 
yard  for  the  work  which  he  turned  oat.  He  left  the  factory  without  giving  any 
previous  notice.  Hdd,  that  the  rale  was  not  binding  en  Mm,  and  that  he  there- 
fere  was  aoC  liaUe  to  aa  actioa  Ibr  danages  by  the  owaer  af  the  factory,  for  thus 
leaving. 

This  was  assumpsit  for  a  breach  of  contract  of  the  defendant 
iu  quitting  the  service  of  the  plaintiff,  in  which  he  was  engaged 
ar  a  weaver,  without  giving  a  fortnight's  previous  notice. 

Id  the  Common  Pleas,  where  the  parties  agreed  upon  a  case, 
ft  nonsuit  was  directed ;  and  the  case  was  brought  before  this 
Court  by  exceptions. 

The  facts,  as  agreed  by  the  parties,  are  as  follows. 

On  the  3d  of  July,  1828,  Reeves,  the  defendant,  came  to 
the  woollen  factory  of  the  plaintiff  in  Andover,  and  asked  the 
overseer  of  the  weaving  room  ^*  if  he  had  a  loom  idle,''  and  on 
being  answered  in  the  affirmative,  engaged  to  work  on  a  loom 
there.  On  the  second  week  of  Reeves's  engagement,  he  left 
bis  work  at  the  factory  without  notice  or  leave,  and  was  absent 
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Stevens  two  or  three  days,  and  then  returned  and  resumed  his  woik. 
Iteeves.  Reeves  was  paid  for  his  work  by  the  piece,  at  the  same  rate 
igg  a  yard  as  the  other  weavers  in  the  same  factory.  When  he  had 
earned  about  ten  doUars,  Stevens,  at  his  request,  paid  him  that 
amount.  At  the  time  Stevens  made  this  payment  he  knew,  but 
not  from  Reeves  himself,  that  Reeves  had  engaged  a  loom  in 
another  factory.  About  the  21st  of  July,  Reeves  left  the  em- 
ployment of.  Stevens  without  his  consent,  and  without  having 
given  any  previous  notice  to  Stevens. 

No  agreement  was  made  between  the  parties  as  to  the  price 
that  Reeves  should  receive  for  his  labor,  nor  as  to  the  time  that 
he  should  continue  in  Stevens's  employment,  other  than  may  be 
implied  from  the  circumstances  of  the  case.  It  was  proved 
that  it  was  the  usage  in  Stevens's  factory,  to  give  a  fortnight^s 
notice  before  quitting,  and  this  was  generally  understood  by  the 
workmen.  But  Reeves  had  no  information  given  him  of  this 
usage,  and  there  was  no  notice  of  it  posted  up  ;  and  it  b  not 
usually  communicated  to  those  who  labor  in  the  factory,  at  the 
time  of  their  engagement.  It  was  proved  that  there  was  a  simi- 
lar usage  In  other  factories  in  the  vicinity,  and  that  notice  of  it 
was  commonly  posted  up  with  other  rules.  In  every  factorj 
thjre  are  certain  rules  for  the  regulation  of  the  workmen,  in 
respect  to  their  quitting  the  factory. 

Reeves  constantly  follows  the  occupation  of  a  weaver,  but  ai 
the  time  when  he  was  engaged  by  the  plaintiff  he  had  just  a]> 
rived  in  this  country. 

Stevens  sustained  an  actual  damage  in  consequence  ol 
Reeves's  quitting  his  service. 

The  case  was  argued  in  writing,  by  Spauldingj  for  the  plain 
tiff,  and  Crosby^  for  the  defendant. 

Spaulding  contended,  that  when  the  defendant  entere<f  as  a 
weaver  into  the  service  of  the  plaintiff,  as  he  made  no  specific 
contract,  he  impliedly  agreed  to  serve  upon  the  same  terms  as 
the  other  persons  employed  in  the  same  factory,  and  to  be  bound 
by  the  rules  of  the  factory  ;  and  that  the  defendant,  by  leaving 
without  notice,  broke  his  contract,  and  thereby  became  liable  to 
pay  the  plaintiff  the  damages  which  it  is  admitted  the  plaintiff 
suffered  in  consequence.  It  is  obvious  that  the  defendant  knei» 
of  the  usage  of  the  factory  in  this  respect,  otherwise  he  would 
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not,  whea  he  applied  for  his  pay,  have  concealed  bis  intention  Stevem 
of  leaving.  But  he  is  bound  by  the  usage,  whether  he  in  fact  ReeveiL 
knew  it  or  not.  Every  factory  has  rules.  If  he  neglected  to 
ascertain  the  rul^s  of  the  factory  in  which  he  was  going  to  serve, 
it  was  his  own  fault.  The  pay  which  he  received  was  calcula- 
ted according  to  the  rules  of  the  factory,  as  he  made  no  special 
agreement  on  the  subject,  and  he  no  doubt  could  have  recover* 
eti  it  according  to  that  rate.  If  he  is  entitled  to  the  benefit  of 
the  rules,  he  ought  to  be  bound  by  them.  The  usage  of  an 
individual  is  binding  on  any  one  dealing  with  him,  who  is  ac  • 
quainted  with  it.  But  the  practice  of  giving  notice  is  not  coi. 
fined  to  the  plainiiff's  factory,  it  is  a  general  usage  in  the  vicinity. 
It  is  a  reasonable  usage,  and  for  the  benefit  of  both  parties. 
Where  a  person  enters  into  a  contract  in  a  particular  business, 
the  legal  effect  of  it  is  regulated  by  the  usages  of  this  business, 
even  where  the  party  is  in  fact  ignorant  of  them.  The  present 
case  is  somewhat  like  that  of  a  person  dealing  with  a  bank. 
He  is  bound  by  the  usage  of  the  bank,  even  where  it  changes 
the  legal  eflfect  of  the  contract.  The  case  is  also  analogous  to 
iiat  of  landlord  and  tenant.  The  right  to  notice  to  quit  arises 
from  the  mere  existence  of  the  relation,  without  any  special 
agreement ;  and  so,  in  particular  places,  both  landlord  and 
tenant  are  bound  by  the  usages  of  the  place  in  which  the  land 
lies.  —  He  cited  Sumner  v.  tVilliams^  8  Mass.  R.  214  ;  fVinr 
throp  V.  Carleton^  12  Mass.  R.  4  ;  Edie  v.  East  India  Com' 
pany^  2  Burr.  1221  ;  Hodgion  v.  Davies^  2  Campb.  530; 
Jones  V.  FaleSj  4  Mass.  R.  251  ;  Widgery  v.  Munroej  6  Mass. 
R.  449  ;  Weld  v.  Gotham,  10  Mass.  R.  366  ;  Lincoln  and 
Kennebec  Bank  v.  Pag^e,  9  Mass.  {L.  155  ;  Goodenow  v.  Ty- 
fer,  7  Mass.  R.  36  ;  Flayer  v.  Edwards^  1  Cowp.  112,  cited 
With  approbation  by  Lord  Mansfield  in  Jestons  v.  Brooke^  2 
Cowp.  795  ;  Williams  v.  Oilman^  2  Greenleaf,  281  ;  the  pro- 
iriso  in  SL  1783,  e.  55,  §  2  ;  Loring  v.  Ourney,  5  Pick.  15  ; 
JWftfe  V.  Kennofsay^  2  Doug.  510  ;  2  Stark.  £v.  453;  Rolh 
inson  V.  Hindmanj  3  Esp.  R.  235 ;  Co.  Litt.  11  6,  115  6; 
Jones  on  Bailm.  54,  56,  66^  103;  1  Com.  Contr.  5  el  seq.; 
Loring  v.  Bacon^  4  Mass.  R.  576 ;  Bachelder  v.  PiskCj  17 
Mass.  R.  469  ;  Powley  v.  Walker,  5  T.  R.  373  ;  Pasley  \ 
Freeman^  3  T.  R.  63. 
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SteveiM  Crosby.     The  rule  of  the  phintiff 's  factory  ou  the  subject 

ReeVes.  ^^  notice,  caimot  affect  the  contract  of  service  entered  iDto  by 
2QI  the  defendant,  as  it  was  not  a  well  established,  general,  and  iini 
form  usage.  The  evidence  shows  the  usage  to  exist  only  in 
the  plaintiff's  factory  and  others  in  the  immediate  vicinity.  % 
Stark.  Ev.  461,  463  ;  Wood  v,  Woodj  1  Carr.  &  Payne,  69, 
Yat€$  V.  Pym,  6  Taunt.  446  ;  PhU.  Ev.  490 ;  Smith  v.  fVnght, 
I  Gaines's  R.  43  ;  Barber  v.  Bra^^  3  Connect.  R.  9.  The 
private  usages  of  individuals  and  corporations,  such  as  of  par- 
ticular carriers,  banks,  and  merchants,  are  binding  on  a  person 
who  deals  with  them,  only  where  he  is  acquainted  with  those 
usages.  In  the  present  case  the  defendant,  who  it  is  clear  did 
not  know  the  rule  of  the  plaintiff's  factory,  could  not  be  bound 
by  it.  On  this  point  he  cited,  besides  some  of  the  cases  re* 
ferred  to  by  the  plaintiff,  Blanehard  v.  Hilliardf  1 1  Mass.  R. 
86  ;  CUy  Bank  v.  CuUery  3  Pick.  414  ;  Peirce  v.  BuOery  14 
Mass.  R.  303  ;  Baxter  v.  Rodmanj  3  Pick.  436  ;  Barney  v. 
Coffiny  3  Pick.  116  ;  Haven  v.  Wentworthy  2  N.  Hamp.  R. 
93  ;  Smith  v.  Homey  8  Taunt.  144  ;  Kerr  v.  Willany  2  Stark. 
R.  63 ;  Oonger  v.  Jollyy  1  Holt's  N.  P.  R.  317. 
j^rU  tmn  Parker  C.  J.  drew  up  the  opinion  of  the  Court.  This  ac 
tion  is  brought  to  recover  damages  against  the  defendant,  for 
quitting  the  ptaintiff's^service,  in  vioktion  of  an  alleged  contract, 
that,  having  entered  into  the  service,  he  would  not  quit  it  with- 
out leave,  unless  be  had  given  a  fortnight's  notice  of  hb  inten- 
tion to  quit. 

It  does  not  appear  that  the  defendant  engaged  his  services 
for  any  length  of  time.  He  asked  leave  to  work  at  an  unoccu- 
pied loom,  worked  a  few  days,  went  away,  returned  in  a  short 
time  and  worked  upon  another  loom.  He  was  to  be  paid  ac* 
cording  to  the  work  turned  out,  and  not  by  the  year,  month,  or 
day.  There  was  no  stipulation  for  any  particular  time  ;  so  that 
there  is  no  express  or  implied  contract  that  he  would  remain 
for  any  certain  time  ;  unless  such  contract  is  to  be  implied  from 
what  is  set  up  in  evidence,  as  a  usage  of  this  and  the  neighbour- 
ing factories,  that  all  who  are  employed,  shall  be  held  to  remain 
until  a  fortnight  after  they  give  notice  of  their  intention  to  quit. 
In  order  to  make  this  a  part  of  the  contract,  as  the  usage  sup- 
posed is  a  particular  one,  and  not  a  general  custom,  it  should 
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have  appeared,  that  the  defendant  knew  of  the  usage  when  he 
entered  upon  the  work  or  before  he  left  it.*  This  b  required  Raefea. 
in  order  to  g»ve  effect  to  a  particuhr  usage,  so  as  to  operate  — qqo 
opoo  a  contract.  It  is  so  with  the  usages  of  banks,  and  all  other 
usages  not  of  so  general  a  nature  as  to  furnish  a  presumption  of 
knowledge.!  There  is  no  such  evidence  in  this  case  ;  on  the 
contrary,  it  appears  that  the  defendant  was  a  stranger  in  the 
country,  that  he  was  not  informed  of  any  usage,  and  that  no 
notice  of  it  was  posted  up  among  the  rules  and  orders  of  the 
factory. 

The  cases  cited  are  all  either  of  general  usages,  or  of  partic- 
ular  customs,  of  which  the  party  to  be  bound  was  proved  or 
presumed  to  have  notice. 

The  plaintiff  must  be  nonsuited. 


Tgitatius  Saroekt  et  oL  versus  The  Essex  Marikb 
Railway  Gorporatioiv 

The  by-kwf  of  a  eoqwratioQ  reqoirad  that  all  traDtfera  of  aharet  should  be  niada  ia  a 
book  to  be  kept  by  the  treasorer.  Hatd,  that  an  aMignment  of  aharei  by  the  dead 
of  the  Tender,  neeompanied  by  a  delivery  of  the  oertiiicatea  to  the  teodee,  wna 
validf  without  any  transfer  on  the  books  of  the  corporation,  not  only  between  the 
vender  and  vendee,  bat  against  a  creditor  of  the  former,  who  attached  the  shares 
befers  any  notiee  of  the  sale  had  been  given  to  himoelf  or  to  the  trsasnrsr  of  the 
corpora  tion* 

It  seems  that  the  vendee  eoold  not  compel  a  payment  of  dividends,  or  chum  n  certifl* 
eels  from  the  corporation,  without  first  applying  to  have  the  transfer  made  accord* 
t^tBdmbr-law. 

AsstTMPSiT  to  recover  a  dividend  of  $  36  declared  on  three 
shares  in  the  stock  of  the  corporation,  on  January  1st,  1829, 
with  special  counts  for  not  transferring  the  same  shares  to  the 
plabtiffi. 

The  case  was  submitted  to  the  Court  on  a  statement  of 
bets. 

On  January  5th,  1839,  Winthrop  Sai^ent,  being  the  holder 

>  See  roodT.ffidtok,9Weiiden,601;  JVityiorT.  SsMm«f,4Gill&JohiM 
974;  DvmuU  t.  (MtmhUm  hu,  Co.  9  Bmnner,  906. 

^BetBmnkqfWaMngttmr.T)ripUU,l?tten,9&*  WkUma  r.  Johutm,  17 
lfBn.K452;  JfiOt  t.  Bm& ^  17.  Sbrtsf,  1  WheaAon  431;  Bmnk  tf  CalumMm 
f.  Jf  GnMbr,  6  Har.  A  Johna.  180. 
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Sargent      of  the  shares,  executed  and  delivered  to  the  plaintifls  a  deed  ot 
fissexMar.    assignment  of  the  shares,  and  also  delivered  to  them  the  certi6 
Railway      cates  of  the  shares.     On  January  6th,  1829,  the  same  shares 
Corpora  on,  ^^^^  attached  on  mesne  process  in  suits  against  Winthrop  Sar- 
gent, by  creditors  of  his,  who  had  no  notice  of  the  assignrocDt. 
203         These  suits  were  still  pending.     On  January  24th,  1829,  Win- 
throp Sargent's  certificate  was  presented  to  the  treasurer  of 
th;  corporation,  by  the  plaintiffs'  attorney,  who  then  demanded 
the  dividend  and  a  transfer  of  the  shai*es  to  the  plaintiffs  and  a 
certificate  in  their  names,  all  which  were  refused  by  the  treas 
urer  on  account  of  the  attachment. 

The  act  incorporating  the  company,  (St.  1825,  c.  66,)  con 
tains  no  provision  on  the  subject  of  the  transfer  of  shares,  but 
confers  upon  it  the  usual  powers  of  corporations,  and  authorizes 
it  to  make  by-laws.  One  of  the  by-laws  of  the  corporation  re- 
quires, that  ''all  transfers  shall  be  made  in  a  book  to  be  kept 
by  the  treasurer  for  the  purpose,  in  the  following  foim,"  &c. 
Another  article  prescribes  the  form  of  the  certificate,  in  which 
it  is  expressed,  that  ''  the  shares  &c.  are  transferable  on  the 
books  of  the  corporation  or  by  lawful  attorney."  A  third  re- 
quires, that  ''  all  transfers  shall  be  recorded  in  a  book  to  be 
kept  for  that  purpose." 

The  case  was  argued  in  writing. 

SaUonstall^  for  the  plaintiffs,  contended  that  the  shares  being 
an  incorporeal  right,  the  plaintiff's  title  to  them  was  complete 
by  the  execution  of  the  deed  of  assignment  and  the  delivery  of 
the  certificates.  Indeed  a  mere  delivery  of  the  certificates  for 
a  valuable  consideration,  would  have  been  sufiicient  to  pass  the 
property.  Prescott  v.  Hull^  17  Johns.  R.  284;  Briggt  v. 
Dorr,  19  Johns.  R.  95  ;  Jones  v.  Witter^  13  Mass.  R.  304  ; 
Mechanics  Bank  of  Jihxandria  v.  Seton,  1  Peters,  308; 
Quiner  v.  Marblekead  Social  Ins.  Co.  10  Mass.  R.  476 ; 
^hord  V.  Smithj  5  Pick.  232  ;  Kane  v.  Bhodgood^  7  Johns. 
Ch.  R.  132;  Brown  v.  Maine  Bank,  11  Mass.  R.  156. 
The  corporation  has  no  power  by  its  by-laws  to  alter  the  gen- 
eral law  relative  to  this  description  of  property.  2  Kyd  on 
Corp.  107  ;  Gray  v.  Portland  Bank,  3  Mass.  R.  374 ; 
Chester  Glass  Company  v.  Dewey,  16  Mass.  R.  101.  The 
defendants  are  not  a  manufacturing  corporation,  and  their  act 
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oriocorporation  does  not  make  them  subject  to  the  statute  of      Sargent 
1306,  c.  65y  regulating  such  corporations.  Essex  Mar 

B.  MtrriUy  for  the  defendants.     The   transfer  made  by      Ruilway 

Winthrop  Sargent  was  informal  and  void,  as  to  all  persons  ex-  — — 

cept  himself  and  the  plaintiffs,  because  it  was  not  made  in  con- 
formi^  with  the  general  Jaw,  {Si.  1808,  c.  65,  §  4,)  requiring  204 
shares  in  manufacting  companies  to  be  transferred  hj  deed,  ac- 
knowledged and  recorded  in  the  corporation  books,  or  because 
it  did  not  conform  to  the  defendants'  by-laws,  regulating  trans- 
fers, which  were  made  under  the  authority  of  their  act  of  incor- 
poration. Shares  of  stock  are  not  mere  cho8e$  in  action^  but 
•re  capable  of  transfer  and  delivery  and  may  be  attached  like 
other  persona]  property.  St.  1804,  c.  83.  The  plaintiffs 
having  neglected  to  take  possession  until  after  the  attachment 
wu  made,  they  and  the  attaching  creditors  stand  in  the  same 
relation  to  each  other  as  two  purchasers  of  the  same  goods  by 
different  conveyances.  In  such  case  the  party  which  first  law- 
fully acquires  possession  will  hold  them.  Lanfear  v.  Sufiifier, 
17  Mass.  R.  liO.  The  thle  of  the  attaching  creditors,  there- 
fore, being  subsequent  purchasers  without  notice,  who  have 
first  acquired  possession,  must  prevail.  Even  in  the  case  of 
the  transfer  of  ships  at  sea,  possession  must  be  taken  in  a  rea- 
sonable time.  Lamb  r.  DuratU,  12  Mass.  R.  54  ;  BartUtt  v. 
mUiam,  1  Pick.  288. 

Pakker  C.  J.  drew  up  the  opinion  of  the  Court.  The  J9pra  term 
qoestion  is,  whether  the  property  in  the  shares  passed  from 
Winthrop  Sargent  to  the  plaintiffs  by  the  deed  of  assignment 
made  on  the  5th  of  January,  1829,  and  by  the  delivery  over  to 
the  plaintiflfs  of  the  certificates  of  the  shares.  This  assignment 
we  take  to  have  been  bona  fide  and  for  a  valuable  considera- 
lion.  The  attachment  was  made  on  the  6th  of  January,  and 
most  therefore  fail  if  the  assignment  is  valid.  That  the  assign- 
ment is  good  in  equity,  cannot  be  disputed.  This  point  is  set- 
tied  in  the  case  of  Qutner  v.  Marbhhead  Social  In$.  Co.  10 
Mass.  R.  476,  and  in  the  case  of  Msmith  v.  Washington  Banky 
6  Pick.  324.  Under  this  assignment  the  officers  of  the  cor- 
poration would  have  been  obliged  to  enter  the  transfer  on  their 
books  and  issue  certificates  of  the  shares  to  the  assignee.  The 
propenj  was  equitably,  if  not  legally,  out  of  W.  Sargent  at  the 
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Sargeui      lime  of  the  attaclimeDt,  and  was  vested  in  the  plaintiffs.     This 

&sex  Mar.    '"^^^1*^9^  ^^  ^^^  funds  of  the  company,  as  represented  by  the 

Railway      certlBcate  of  shares,  is  something  more  than  a  chose  in  action, > 

..II- for  the  transfer  of  it  by  deed  or  by  any  valid  assignment,  is  a 

transfer  of  the  interest  and  property  itself,  and  being  completed 
205         by  a  record  in  the  books  of  the  corporation,  all  right  of  the 
former  owner  is  extinguished,  and  the  purchaser  is  substituted 
as  the  owner. 

But  the  by-laws  provide  that  all  transfers  shall  be  made  in 
a  book  to  be  kept  by  the  treasurer  for  that  purpose,  and  accord- 
ing to  a  particular  form  therein  prescribed.  This  is  not  essen* 
tial  to  the  passing  of  the  jproperty  as  between  the  parties,  or 
against  creditors,  if  the  assignment  is  not  fraudulent.  It  was  an 
arrangement  of  the  corporation  for  their  own  convenience,  and 
b  so  far  binding  upon  purchasers,  that  they  cannot  compel  any 
payment  of  dividends,  or  insist  upon  certificates,  without  apply- 
mg  to  have  a  transfer  made  conformably  to  the  by-laws.  Nei- 
ther the  act  of  incorporation,  nor  any  other  statute,  requires 
that  an  assignment  shall  be  recorded,  in  or4er  to  give  it  validity. 
Certainly  the  purchaser  of  shares,  perhaps  at  a  distance  from 
the  books  of  the  company,  shaU  have  a  reasonable  time  to  apply 
to  the  ofGce  to  procure  a  registry  of  the  transfer ;  and  yet  this 
attachment  was  made  the  very  next  day  after  the  assignment 
was  made.  It  is  true  that  no  application  was  made  to  the 
treasurer  by  the  plaintiffs  until  a  fortnight  after  the  assignment 
was  made,  but  this  could  not  be  important  except  as  evidence 
of  fraud. 

In  the  case  of  Sargent  et  al.  v.  The  Franklin  Ins.  Co.  8 
Pick.  90,  an  assignment  by  a  stockholder  was  held  to  pass  the 
property  in  the  shares,  ahhough  there  had  been  no  transfer  en- 
tered in  the  books  according  to  a  by-law  similar  to  that  in  the 
present  case.^ 

>  See  Harris  r.  Stewna,  7  N.  Hamp.  R.  456. 

1  See  U.  States  t.  CuUs,  I  Samner,  133 ;  Bank  of  UtUa  t.  SmaUey,  t  Cowen, 
770 ;  Ufdon  Bank  of  GeorgeUnen  t.  Laird,  2  Wheaton,  390.  Bat  see  Jfoftkrap 
T.  JfewUnen  ifC,  Tumpiks^  3  Connect.  R.  544 ;  ^ortkrop  r.  Cuftis,  5  ConiiBct 
R.  946;  Marlkorougk  Mannf,  Co,  t.  ^itA, 2  Connect  R  579;  Oxford  JSsrm 
fUss  V  Brnnnd^  6  Connect.  R.  552. 
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Commonwealth  versus  James  Horton. 

rhe  plea  of  nolo  eomiemdtn  to  an  indictment,  haa  the  same  effect  as  a  plea  of  fwftjr,  wo 
tut  as  regards  the  proceedings  on  the  indictment ;  and  a  defendant  who  is  sen- 
teaced  upon  anch  a  plea,  to  pay  a  fine,  In  oooTicted  of  the  oflhooe  for  which  be  wa« 


But  a  plea  of  molo  oontendere,  with  a  protesUtion  of  the  defendant's  innocence,  will 
not  eoBchide  him  in  a  ciril  action  from  disputing  the  Acts  charged  in  the  indict* 


A  staiote  directs  that  a  penaltn  recovered  upon  an  indictment  shall  go  to  the  county. 
The  record  of  a  couTiction  under  the  statute,  which  stated  that  the  court  directed 
the  fine  **  to  he  disposed  of  according  to  law,"  was  hiAd  sufficienU 

This  was  a  Btxre  facias  brought  io  the  Common  Pleas  upon 
a  recognizance,  the  condition  of  which  was,  that  George  Lane, 
who  was  licensed  to  retail  spirits,  should  observe  the  laws  re- 
lating to  such  retailers,  for  one  year.  The  declaration  alleged, 
that  Lane  had  been  convicted  of  breaking  the  laws  in  that  be- 
half  made  and  provided,  as  appears  of  record,  by  which  means 
the  recognizance  was  forfeited. 

The  defendant  pleaded,  1.  JWiZ  iiel  reeordj  on  jirhich  issue 
was  joined  :  2,  That  Lane  was  indicted  for  a  breach  of  the 
■aw  relating  to  retailers,  before  the  Court  of  Common  Pleas ; 
that  when  arraigned,  he  said  that  he  would  not  contend  with 
the  Commonwealth,  and  it  was  therefore  considered  by  the 
court,  that  Lane  should  pay  a  fine  of  twenty-one  dollars  and 
costs,  which  fine  and  costs  it  is  averred  that  he  paid.  To  this 
plea  there  was  a  general  demurrer,  on  which  issue  was  joined 
by  the  defendant. 

The  record  of  the  proceedings  on  the  indictment  against 
Lane,  is  in  these  words  :  ^'  And  now  the  said  George  Lane  is 
set  to  the  bar,  and  has  this  indictment  read  to  him  ;  he  says  he 
will  not  contend  with  the  Commonwealth,  with  which  the  attor- 
ney for  the  Commonwealth  is  content ;  it  is  therefore  consider- 
ed by  the  court  here,  that  the  said  George  Lane  pay  a  fine  of 
twenty-one  dollars,  to  be  disposed  of  according  to  law,  that  be 
pay  the  cost  of  this  prosecution  taxed  at  sixteen  dollars,"  &c. 
The  Court  of  Common  Pleas  decided  both  issues  against  the 
defendant,  and  gave  judgment  against  him  for  $  33*33^,  the  pe- 
nal sum  in  the  recognizance  ;  from  which  judgment  he  appealed 
to  this  Court. 

18*  m 
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The  case  was  argued  in  writing. 

SaltonstiUl,  for  the  defendant.  It  does  not  appear  Dy  the 
record,  that  the  principal  has  been  guilty  of  a  breach  of  the 
recognizance.  The  whole  proceedings  were  irregular.  The 
plea,  ^^  he  will  not  contend,  "  &c.  was  no  answer  to  the  indict- 
ment. It  was  a  mere  compromise  between  the  county  attor* 
ney  and  the  accused.  It  can  at  most  only  amount  to  an  impli- 
ed confession.  The  sole  object  of  such  an  agreement  is,  that 
the  legal  consequences  of  a  conviction  may  not  follow.  1  Chit. 
Cr.  Law,  430  ;  Vin.  Abr.  Estoppel,  J"  35,  F  S6  ;  Com.  Dig 
Indictment,  K;   The  Queen  v.  Tempkmany  1  Salk.  55. 

Even  if  the  Court  should  think  this  plea  amounts  to  a  con* 
fession  or  plea  of  guihy,  the  conviction  is  in  other  respects  ir- 
regular, and  therefore  cannot  be  made  the  foundation  of  a  eeire 
facias  against  the  surety.  There  was  no  judgment  that  Lane 
had  been  guilty  of  a  breach  of  the  condition  of  the  recogni* 
zance.     7  Dane's  Abr.  344. 

The  judgment  that  the  6ne  should  ^^  be  disposed  of  accord 
ing  to  law,"  was  insufficient ;  it  should  have  specified  how  it 
was  to  be  appropriated ;  for  in  case  the  conviction  is  aiade 
through  an  informer,  one  half  of  the  penalty  goes  to  him,  and 
the  other  half  to  the  county ;  and  in  case  the  offence  is  prose- 
cuted by  indictment,  the  whole  goes  to  the  county.  St.  1786, 
c.  68,  §  20  ;  The  King  v.  Dimpsey,  2  T.  R.  96  ;  The  King 
v.  Priest,  6  T.  R.  538. 

The  conviction  of  the  principal  on  the  indictment,  Is  not 
conclusive  evidence  of  his  guilt  in  this  action  against  the  surety. 

JUinoty  County  Attorney,  cited  Cr.  Circ.  C  9 ;  2  Hale's 
P.  C.  225 ;  5  Dane's  Abr.  680,  c.  175,  art.  16,  §  2 ;  Com. 
Dig.  Pleader,  £  42  ;  1  Hawk.  P.  C.  33,  c.  10,  §  9 ;  FasUr's 
case,  II  Co.  60. 

Putnam  J.  delivered  the  opinion  of  the  Court.  The  plea 
of  nolo  contendere  is  an  implied  confession  of  the  offence 
charged.  It  is  discretionary  with  the  Court  to  receive  it,  or 
not. 

The  advanti^e  which  a  party  obtains  by  such  an  answer 
properly  pleaded,  is,  that  he  is  not  estopped  to  plead  not  guilty 
to  an  action  for  the  same  facts,  as  he  would  be  upon  a  plea  of 
guilty.     For  in  the  latter  case  the  entry  is  ^^  quod  cognovif 
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tiultcfamenfunt,"  but  in  the  foriiier,  ^*'non  vuU  contendere  cum 
dwnina  regind^  ei  panU  se  in  gratiam  curice,^^  2  Hawk.  c.  31, 
§  3 ;  Queen  v.  TempZeman,  1  Salk.  55,  p{.  6 

Another  advantage  of  the  plea  of  nolo  contendere  was,  that 
the  party  might  be  admitted  to  prove  son  aeeauU  upon  the  pros- 
ecutor, in  mitigation  of  the  fine. 

In  oar  practice,  however,  the  Court  will  allow  a  party  to 
offer  evidence  in  mitigation  of  the  sentence,  after  the  plea  of 
guiliy,  and  a  fortiori^  after  a  plea  of  nolo  contendere.  It  is 
only  where  the  party  is  sued  in  a  civil  action  for  doing  the  thing 
for  which  he  was  indicted,  (as  for  a  trespass,  Bro.  Estop.  pL 
132  —  Vin.  Estop.  F,  pi.  36,)  that  the  distinction  between 
these  pleas  is  material.  The  plea  of  nolo  contendere  pleaded 
with  a  protestation  that  the  party  was  not  guilty,  would  clearly 
not  conclude  the  party  in  his  defence  against  the  civil  action. 

But  so  far  as  the  Commonwealth  is  concerned,  the  judgment 
of  conviction  foHows  as  well  the  one  plea,  as  the  other.  And 
it  is  not  necessary  that  the  court  should  adjudge  that  the  party 
was  guilty,  for  that  follows  by  necessary  legal  inference  from  the 
implied  confession.  But  the  court  thereupon  proceeds  to  pass 
the  sentence  of  the  law  affixed  to  the  crime. 

Where  a  party  pleads  not  guilty  to  any  matter  cognizable 
before  a  magistrate,  no  conviction  can  be  had  without  an  adju- 
dication that  the  party  is  guilty.  His  judgment  in  such  case 
stands  for  the  verdict  of  a  jury.  And  after  the  verdict  of  the 
jury,  that  the  party  is  guilty,  is  recorded,  the  court  does  not 
further  adjudge  that  the  party  is  guilty,  for  that  sufficiently  ap- 
pears from  the  verdict.  But  the  court  then  proceeds  (even  in 
capital  cases)  to  pass  the  sentence,  unless  some  legal  reason 
should  be  given  for  the  staying  of  the  proceedings. 

Another  objection  is,  that  the  adjudication  should  have  ap- 
propriated the  fine,  and  not  merely  directed  it  to  be  distributed 
according  to  law.  And  if  this  were  like  the  case  of  Rex  v. 
ZHmpsey^  2  T.  R.  96,  where  the  appropriation  was  to  be  made 
among  several  persons  according  to  the  discretion  of  the  court, 
it  would  be  clearly  bad  to  leave  it  to  be  distributed  according 
to  law,  without  the  exercise  of  any  such  discretion  as  the  law 
required.  But  in  the  case  at  bar,  the  law  gives  the  whole  pen- 
alty to  the  county,  if  the  prosecution  were  by  the  grand  jury ; 
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Common-     and  it  appeals  chat  the  grand  jury  did  present  this  case  ;  adjudg- 
^V  "^S  ^^  ^°®  ^  ^  distributed  according  to  law,  is  equivalent 

Horton,      therefore  to  an  adjudication  that  it  should,  under  these  circum- 
209        stances,  be  paid  to  the  use  of  the  county. 

And  upon  the  whole,  we  do  not  perceive  that  the  defendant 
has  any  legal  defence  to  this  suit. 

Judgment  far  the  CamwumwimUk. 
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COUNTIES  OP  SUFFOLK  AND  NANTUCKET, 
MARCH  TERM  1830,  AT  BOSTON. 


Hon.  ISAAC  PARKER,  Chief  Jusncs, 
How.  SAMUEL  PUTNAM,  > 
Hon.  SAMUEL  S.  WILDE,  >  Justices. 
Hon.  MARCUS  MORTON,) 


REGULJE  6ENERALE8. 


Ohdkkbb, 

That  hereafter  all  appeals  from  the  Municipal  Court  to  this 
C^^ourt  shall  be  entered  on  the  6rst  day  of  the  term  to  which  the 
said  appeal  is  claimed,  and  all  papers  necessary  to  be  produced 
shall  be  filed  on  said  first  day.  And  it  shall  be  the  duty  of  the 
clerk  or  clerks  of  this  Court  to  keep  a  separate  list  or  docket 
of  such  appeals,  and  to  deliver  a  copy  of  the  same  to  the  at- 
torney or  solicitor  general,  at  the  opening  of  the  Court,  on  the 
second  day  of  the  term.  And  said  appeals  shall  stand  first  for 
trill  hy  jury  at  that  term  ;  and  if  at  the  opening  of  the  Court, 
on  the  second  day  aforesaid,  (before  which  day  the  clerk  of  the 
Municipal  Court  shall  file  all  the  recognizances  taken  at  the  pre- 
ceding term  of  the  Municipal  Court  on  appeal,)  this  rule  shall 
not  bnre  been  complied  with,  the  said  appellants  or  their  sure- 
ties shall,  on  motion  of  the  attorney  or  solicitor  general,  be 
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Regula  defaulted,  and  scire  facias  shall  be  awarded  against  them  as  the 
Generalea.    j^^  provides. 

Hereafter  no  motion  shall  be  sustained  for  a  new  trial  in  any 
civil  action,  after  verdict  of  the  jury,  either  on  account  of  any 
opinions  or  decisions  of  the  judge,  given  in  the  course  of  the 
trial,  or  because  the  verdict  is  alleged  to  be  against  evidence  or 
the  weight  of  evidence,  unless  within  three  days  after  the  ver- 
dict is  returned,  the  counsel  of  the  party  complaining  of  the 
proceedings  or  the  verdict  shall  file  a  motion  for  new  trial,  spe- 
cifying  the  grounds  of  4]is  complaint,  and  causing  a  copy  of  the 
said  motion  to  be  delivered  to  the  adverse  counsel,  on  the  day 
the  same  shall  be  filed.  And  if  it  shall  be  alleged  as  the  ground 
or  one  of  the  grounds  of  the  motion,  that  the  verdict  is  against 
the  evidence,  or  the  weight  of  it,  the  counsel  of  the  party  shall, 
within  ten  days  after  the  filing  his  motion,  make  out  and  deliver 
to  the  clerk  a  copy  of  his  minutes  of  the  evidence,  if  oral,  and 
shall  specify  the  depositions  or  documents  on  which  he  intends 
to  rely  in  support  of  his  motion,  —  otherwise  the  motion  shall 
be  stricken  off,  and  judgment  may  be  rendered  on  the  verdict, 
on  the  motion  of  the  counsel  for  the  party  in  whose  favor  the 
verdict  shall  be  returned. 

Provided,  however,  that  this  rule  shall  not  apply  to  cases  in 
which  the  judge  presiding  at  the  trial  shall,  of  his  own  mere 
motion,  reserve  any  question  of  law,  —  nor  shall  it  affect  the 
right  of  parties  to  file  exceptions  according  to  the  statute  in  that 
case  made  and  provided. 

And  provided,  also,  that  should  the  trial  of  any  case  be  had 
80  near  the  close  af  any  term  that  the  foregoing  rule  cannot  be 
complied  with,  motion  for  new  trial  shall  be  made  before  the 
Court  adjourns,  and  the  specifications  of  the  reasons  shall  be 
filed  within  three  days  afterwards,  and  that  such  time  shall  be 
allowed  for  compliance  with  the  residue  of  this  rule,  as  tbe  pre* 
siding  judge  shall  order. 
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Henrt  Fari^am,  Admioistrator,  &c.  versus  Pjbter 
C.  Brooks. 

Xhm  (kfeo  Iftot  wu  mn  iiMDraiioe4Mroker»  at  whow  office  H.  and  othera  were  aecai* 
tomed  to  underwrite.  He  kept  all  tlie  aooouoU  ibr  the  uoderwritert,  collected  pre- 
■iuinc,  and  paid  Umms,  reoeiviDg  a  commiMion  for  hif  MTYJcee.  By  a  priwate 
agreemeot  of  copartnership  he  wac  ioterasted  one  fourth  in  all  soom  onderwritten 
hf  H.,  between  1794  and  1803,  when  he  ceaeed  to  keep  the  office;  at  which  time 
there  were  brge  balancee  doe  to  H.  In  Janoary  1806,  H.  died,  and  in  April  fol- 
lowing, the  defendant  paid  his  administrators  |^  60,000  in  full  of  all  claims,  taking 
from  them  a  receipt,  in  which  they  agree,  *'  that  the  underwriting  aooount  of  U., 
with  all  its  adrancages  and  with  all  its  disadvantages,  be  wholly  the  property  of  the 
defendant,  io  like  maoaer  as  if  the  defisndant  had  been  the  original  underwriter  in- 
alead  of  H."  The  defendant  had  made  a  written  sutement  to  H.,  which  came  into 
the  hands  of  the  administrators,  showing  a  balance  of  $  64,688  in  the  bands  of  the 
defendant,  and  a  list  of  outstanding  claims  against  the  insurance  aooount  of  H.,  and 
opon  this  statement  and  list  of  cfaiims,  the  administrators,  by  the  advice  of  an  agent 
empbyed  by  them  to  examine  tlie  defendant's  books,  were  induced  to  make  the 
aettlement.  In  1827,  after  the  death  of  the  administrators  and  of  their  agent,  the 
administrator  d*  bom»  non  brought  a  bill  in  equity  to  set  aside  the  receipt  and  agree- 
ment, on  the  ground  of  constructive  frand  on  the  part  of  the  defendant,  or  at  least 
fo  surcharge  and  falsify.  From  an  examination  of  the  books  by  an  accountant, 
caq>loyed  several  months  for  that  purpose  by  the  plaintiff,  it  appeared,  that  the  bal- 
aeees  in  fevor  of  H.  amounted  to  9  64,6^,  according  to  the  defendant's  written 
autement,  but  that  there  were  errors  in  the  books,  which,  if  corracted,  wouM  have 
inercaaed  that  sum  to  $68,276.  The  defendant  admitted  there  were  errors,  but 
not  to  the  amoout  stated  by  the  accountant.    It  was  heUt :  — 

1.  If  in  a  bill  of  equity  to  open  an  account  settled,  the  fects  alleged  and  proved  show 
firand,  actual  or  constructive,  in  the  settlement,  the  pbinliff  will  be  entitled  to  rs* 
lief,  notwithstanding  the  bill  contains  no  direct  averment  of  fraud. 

2.  No  degree  of  physical  or  mental  imbecility,  which  does  not  deprive  the  party  of 
legal  competency  to  act,  is  of  itMt{f  sufficient  to  avoid  a  contract  or  settlement  with 
him. 

1.  If  the  defendant,  as  a  partner  of  H.,  could  be  considered  as  a  trustee,  in  a  strict 
sense,  it  seems  the  relation  ceased  upon  the  dissohition  of  the  partnership;  and  if 
as  agent  and  broker  be  was  a  trustee,  he  ceased  to  be  such  when  be  gave  up  the 
cyflice  ;  and  the  settlement  with  the  administrators  could  not  be  set  aside  without 
proof  of  actual  or  constructive  fraud,  notwithstanding  the  defendant  received  advan- 
tage from  the  settlement. 

4.  The  Statement  of  the  defendant,  intended  to  serve  as  the  basis  of  the  settlement, 
was  cooeidered  as  having  little  tendency  to  show  fraud,  his  books  having  been 
aubmitted  to  the  administrators,  and  he  having  in  his  answer  denied  any  knowleoge 
at  the  time,  of  any  errors  in  them,  stating  likewise  that  the  objeet  of  the  compro- 
■ise  was  to  avoid  the  ioconvenienoe  of  a  minute  investigation  of  accounto  so  volu- 
■sinons  and  complicated. 

§.  The  omission  of  the  defendant  to  credit  H.  with  interest  on  the  belanoes  due  to  H 
from  year  to  year,  even  if  that  ought  to  have  been  done,  was  considered  not  to  be 
evidence  of  fraud,  (there  having  been  no  express  agreement  to  allow  interest,)  the  213 

adminietraton  havmg  full  knowledge  of  the  fectt  on  which  they  were  to  ground 
their  claim  to  interest. 

tl5 
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Farnam       ^  Adj  one  itanding  in  the  relation  of  trustee*  or  91M  traitee,  as  egent,  factor,  ttew- 
O.  ard  and  the  like,  if  he  wonld  pordaM  of  his  principal  or  employer  any  property 

Brooka.  eommitted  to  hit  care»  miMt  deal  with  the  utmost  fairnew,  and  conceal  nothing  with 

in  hit  own  knowledge  which  may  affect  the  price  or  value;  and  if  he  does,  the  bar- 
gain may  be  aet  aside. 

7.  In  general,  trustees,  and  those  who  stand  in  a  confidential  relation  to  the  owner  of 
property,  are  obliged,  in  their  bargains  with  the  owner  relating  to  the  trust  fiud, 
not  only  not  to  miireprefent  and  not  to  conceal,  but  also  to  disclose  every  thing 
known  to  them,  which,  in  the  mind  of  a  prudent  man,  would  be  likely  to  uthet  the 
bargain;  and  if  this  is  not  done,  though  there  may  be  no  design  to  cheat,  yet  there 
is  a  constructive  fraud. 

0.  But  where  the  subject  matter  of  the  bargain  is  of  a  complicated  nature,  such  as  an 
account  running  through  many  years  and  many  volumes,  and  relating  to  traasao- 
tions  which  may  in  a  measure  have  gone  out  of  the  memoiy,  all  that  feimess  re- 
quires would  seem  to  be,  to  give  information  sufficient  to  lead  the  party  into  aa 
inquiry,  a  willingness  to  answer  all  questions,  and  a  submission  of  all  the  materials 
of  knowledge  by  the  purchaser  to  the  seller. 

9.  And  if  under  such  circumstances  a  compromise  is  made  which  turns  out  to  be  ad- 
vantageous to  the  agent,  it  is  not  a  case  for  relief  in  equity;  certainly  not  after  the 
lapse  of  nearly  twenty  years  and  after  the  death  of  ilie  principal  and  of  an  afent 
employed  by  him  to  make  the  settlement. 

!••  In  making  the  settlement  above  stated,  the  defendant  omitted  to  mention  dains 
existing  in  the  nature  of  salvage,  against  the  government  of  Spain,  for  Illegal  cap- 
tures, which  claims,  at  the  time  of  the  settlement,  were  thought  to  be  of  little  or  no 
value,  but  afterward,  by  reason  of  a  treaty  between  Spain  and  the  United  Slates, 
became  of  great  value.  It  was  hdd,  that  as  the  statement  of  the  defendant  did  not 
purport  to  give  an  account  of  the  sources  from  which  by  possibility  advaaiages 
might  aceme,  and  as  all  such  claims  might  be  trnoed  in  llie  defendant's  books  ex- 
hibited to  the  administrators  of  H.,  and  the  defendant,  in  his  answer,  stated  chat 
they  escaped  his  recollection,  the  omission  did  not  show  actual  or  constructive  fraud 
on  the  part  of  the  defendant;  so  that  the  compromise  could  not  be  set  aside,  aad 
the  benefit  of  tliese  cbiims  belonged  to  the  defendant,  the  words  being  broad  eaoqgh 
to  embrace  them. 

11.  In  equity,  as  well  as  at  law,  the  conveyance  of  a  whole  cafries  all  the  parts,  al- 
though some  of  them  were  not  thought  of  at  the  time  of  die  bargain. 

IS.  The  statute  of  limitations  operates  as  a  bar  to  a  suit  in  equity,  by  its  own  force 
and  not  by  the  discretion  or  courtesy  of  the  court. 

18.  llie  statute  of  limitations  does  not  apply  to  direct  trusts  created  by  deed  or  will, 
and  perhaps  not  to  those  created  by  appointment  of  law,  such  as  executorshipa  and 
administrations;  but  constructive  trusts  resulting  from  partnerships,  agencies,  and 
the  like,  are  subject  to  the  statute. 

14.  Actual  finud  discovered  (or  which  the  phintiff  had  the  means  of  disoovaring) 
more  than  six  years  before  the  commencement  of  a  bill  in  equity,  will  aot  take  the 
case  out  of  the  statute  of  limitations. 

15.  A  bar  created  by  the  statute  of  limitations  is  not  avoided  by  mere  ornstroettve 
fraud. 

16.  The  difference  between  ^  64,688,  the  sum  named  in  the  defendant's  written  state- 
d  4              nient  above  mentioned,  and  $  68,276,  the  sum  which  should  have  been  named,  was 

deemed  so  important  an  error  in  the  basis  of  the  settlement,  as  to  have  allected  die 
compromise,  and  the  pbintiff  was  therefore  permitted  to  surcharge  and  felsify,  the 
defendant's  admissions  having  taken  this  part  of  the  case  out  of  the  statate  of  liai- 
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Bill  in  equity.     The  case  was  argued  in  June  1829.  Famam 

JViri  (of  Maryland),  JV*tc&ob  and  Rand^  for  the  plaintiff.  Bnxika. 

fFebstetj  Gorham  and  Warner^  for  the  defendant.  " 

The  material  facts,  together  with  the  points  of  law,  made  at 
the  argument,  are  suiBciently  stated  in  the  opinion  of  the  Court ; 
which  was  delivered  by 

Parker  C.  J.  This  bill  seeks  to  set  aside  a  settlement  of  March  29iCft 
accounts  and  contract  made  between  the  defendant  and  the  ad-  ^^^ 
ministrators  of  Tuthill  Hubbart,  in  the  year  1808,  the  subject 
of  which  was  an  insurance  account  subsisting  between  Hubbart 
and  the  defendant  for  several  years,  and  not  adjusted  in  the 
lifetime  of  Hubbart.  The  defendant  was  an  insurance-broker 
from  the  year  1785  to  the  year  1803,  keeping  an  office  in 
which  Hubbart  and  divers  other  underwriters  were  accustomed 
to  underwrite  policies  of  insurance,  and  during  that  period  a 
vast  amount  of  insurance  business  was  transacted  under  the 
particular  care  and  inspection  of  the  defendant,  who  was  the 
general  agent  of  that  office,  he  keeping  all  the  accounts  for  the 
underwriters,  receiving  premiums  and  paying  losses,  and  receiv* 
iog  a  commission  for  his  services.  It  appears  also,  that  there 
was  a  private  agreement  of  copartnership  between  the  defend* 
ant  and  Hubbart,  not  known  to  the  other  underwriters  in  the 
office,  in  virtue  of  which  the  defendant  became  interested  in 
one  fourth  part  of  all  sums  underwritten  by  Hubbart  in  regard 
to  premiums  and  losses.  This  copartnership  commenced  in 
October  1794,  and  continued  until  June  1803,  when  the  de- 
fendant discontinued  keeping  the  office  ;  at  which  time  there 
were  large  balances  due  to  Hubbart,  which  remained  unadjusted 
till  his  death.  In  January  1808,  Hubbart  died  intestate,  and 
soon  afterwards  administration  of  his  estate  was  committed  to 
Elizabeth  Partridge,  his  sister,  and  William  Gooch,  who  was 
the  husband  of  another  sister  of  Hubbart,  he  having  died  oi- 
married  and  without  children. 

On  the  4th  day  of  April,  1808,  the  defendant  paid  to  the  ad* 
ministrators  $  60,C00,  as  and  for  a  full  settlement  and  discharge  3\t 
of  all  the  claims  in  behalf  of  Hubbart's  estate  against  him,  and 
the  administrators,  having  received  that  sum,  subscribed  a  re* 
^eipt  in  the  following  words,  viz  :  ^<  Boston,  April  4,  1808. 
Received  of  Peter  Chardon  Brooks  sixty  thousand  dollars  in  full 
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for  the  whole  underwriting  account  of  Tuthill  Hubbart  de- 
ceased, in  the  office  formerly  kept  by  said  Brooks,  from  the 
period  of  said  Hubbart's  first  beginning  to  underwrite  in  said 
office  up  to  this  time.  The  agreement  between  us  ind  the 
said  Brooks  being,  that  the  said  underwriting  account  of  said 
Hubbart,  with  all  its  advantages  and  with  all  its  disadvao'iag-^S; 
be  wholly  the  property  of  said  Brooks,  in  like  manner  as  if  the 
said  Brooks  had  been  the  original  underwriter  instead  of  sa V) 
Hubbart.  E.  Partridge,  W.  Gooch,  administrators,  &c.  AN 
test,  Aaron  Bean." 

It  is  this  receipt  which  is  sought  to  be  set  aside,  and  this  bill 
alleges  various  grounds  as  operating  in  equity  to  defeat  tbe  oth- 
erwise legal  effect  thereof.  Tt  is  alleged,  that  Hubbart  was  an 
old  and  infirm  man  during  the  latter  part  of  his  life  ;  that  his 
mind  was  enfeebled,  so  that  he  was  unable  to  understand  and 
take  care  of  his  concerns  ;  that  be  did  not  know  and  was  not 
informed  of  the  state  of  accounts  between  himself  and  the  de- 
fendant ;  that  the  accounts  were  not  kept  in  a  clear  and  intelli 
gible  manner,  but  were  so  irregular  and  confused  that  Hubbart 
could  not,^if  he  had  inclined,  gain  any  knowledge  thereof;  that 
an  attempt  was  made  by  the  defendant,  after  the  dissolution  of 
the  copartnership,  to  procure  a  partial  and  unjust  settlement, 
by  taking  advantage  of  the  infirmity  and  incapacity  of  Hubbart ; 
that  after  his  death,  a  statement  was  made  out  by  the  defendant 
and  given  to  the  administrators,  showing  a  balance  in  his  hands 
of  $  64,0r0,  which  was  erroneous  in  omitting  many  sums 
which  ought  to  have  been  credited,  and  charging  others  which 
ought  not  to  have  been  debited  to  Hubbart 's  estate,  so  that  tbe 
real  balance  in  his  hands  was  $  68,000,  and  that  there  was  also 
presented  to  the  administrators  a  list  of  claims  against  tbe  insur- 
ance account  of  Hubbart,  which  was  exaggerated  and  false, 
and  that  upon  this  statement  and  list  of  claims,  the  administra- 
tors, supposing  them  to  be  true  and  reposing  confidence  in  the 
defendant,  were  induced  to  accept  his  ofiTer  of  $  60,000  and 
give  him  the  receipt,  discharge  and  transfer  before  mentioned. 
S16  The  answer  to  this  bill  denies  all  unfair  advantages  taken  of 

attempted  to  be  taken  of  Hubbart  in  his  lifetime,  (St  of  tbe  ad 
ministrators  ;  alleges  that  the  settlement  was  free  and  voluntary 
on  their  part ;  that  Hubbart,  though  aged  and  infirm,  was  of 
fis 
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competent  capacity  to  understand  his  rights,  and  that  he  had  Famam 
full  knowledge,  or  opportunity  of  knowledge,  of  the  state  of  ac-  BtwAm, 
counts  between  them  ;  that  he  constantly  visited  the  office,  and  " 

frequently  inspected  the  books,  and  that  annually  he  bad  pre- 
sented to  him,  or  might  have  taken,  like  the  other  underwri- 
ters,  an  account,  showing  the  exact  state  of  his  concerns 'in 
the  office  ;  tbat  the  defendant  never  concealed  any  thing  from 
him^  but  was  always  desirous  and  willing  to  settle  with  him  and 
pay  any  balance  that  was  due  ;  that  after  the  business  of  the 
office  was  closed,  the  defendant  frequently  urged  him  to  a  set- 
tlement, and  was  desirous  of  settling  in  any  way  Hubbart  should 
choose,  and  proposed  to  pay  a  gross  sum,  as  he  had  done  to 
other  underwriters,  who  had  concurred  in  his  proposal,  only  on 
account  of  the  great  difficulty  of  making  a  minute  adjustment 
of  all  the  affiiirs  in  the  office  ;  that  after  Hubbart 's  death,  the 
defendant  made  the  same  proposal  to  the  administrators  for  the 
same  reason,  offering  to  them  an  examination  of  all  his  books 
and  accounts,  and  exhibiting  the  same  to  a  person  selected  by 
them,  of  competent  skill,  and  was  ready  to  assist  in  any  inves* 
tigation  which  should  be  required  ;  that  the  person  so  selected 
did  examine  the  books  and  receive  all  necessary  aid  from  the 
defendant  therein,  and  that  after  having  examined  as  far  as  he 
desired,  he  recommended  to  the  administrators  to  accept  the 
offer  of  the  defendant,  and  that  they  did,  after  full  deliberation 
and  after  consultation  with  all  interested  in  Hubbart's  estate, 
freely  and  without  any  influtsnce  or  misrepresentation  on  his 
part,  receive  the  money  offered,  and  thereupon  signed  the  re^* 
ceipt  and  transfer  before  mentioned,  signed  in  the  presence  of 
Aaron  Bean,  their  con6dentiaI  friend  and  adviser. 

Many  special  interrogatories  are  appended  to  the  bill  touch- 
ing divers  subjects  connected  with  the  insurance  business,  and 
are  answered  in  such  manner  as  to  exonerate  the  defendant 
from  any  liability  to  account. 

The  amended  bill  traverses  and  denies  all  the  exculpatory 
statements  in  the  answer,  and  reasserts  the  charges  in  the  bill. 

The  answer  to  the  amended  bill  reaffirms  all  the  denials  and         91 
assertions  contained  in  the  first  answer,  and  thus  the  parties  are 
bf^ght  to  issue  on  a  vast  mass  of  allegations  and  denials,  which, 
though  difiicult,  it  is  necessary  to  analyze  and  reduce  into  a 
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Affnam  foim  as  simple  as  possible,  in  order  to  come  to  an  opinion  upon 
the  true  merits  of  the  case.  The  arguments  and  statements  of 
counsel  have  much  facilitated  our  labor  in  the  investigation  of 
the  voluminous  matter  of  the  bill,  and  yet  it  is  not  without  anx- 
iety, arising  from  our  incessant  devotion  to  other  necessary 
official  duties,  that  we  enter  into  an  exposition  of  so  complicat- 
ed a  case,  consisting  of  disputable  points  of  law  as  well  as  fact, 
and  requiring  perhaps  a  more  minute  examination  than,  under 
the  circumstances  in  which  we  have  been  placed,  we  may  have 
been  able  to  bestow. 

The  general  object  of  the  bill  is  to  set  aside  the  contract 
made  between  the  defendant  and  the  administrators  of  Tuthill 
Hubbart  in  April  1808,  almost  twenty  years  before  the  filing  of 
the  bill.  That  contract  has  a  double  aspect,  being  in  its  terms 
a  receipt  and  discharge  from  all  claims  and  demands  in  favor 
of  the  estate  of  Hubbart  against  the  defendant,  and  also  a  con- 
veyance or  transfer  of  all  outstanding  rights  or  claims  in  favor 
of  the  estate,  on  account  of  the  insurance  business  which  had 
been  transacted  by  the  defendant,  either  as  a  partner  with  Hub- 
bart, or  as  the  broker  of  the  office  in  which  that  business  was 
transacted.  The  writing  containing  this  contract  being  signed 
by  the  administrators  and  acknowledging  the  receipt  of  $  60,000 
by  them,  in  full  satisfaction  of  all  claims  and  demands  against 
the  defendant,  is  sufficient  in  form  to  accomplish  its  two  osten- 
sible purposes,  and  it  cannot  be  impeached  or  invalidated  with- 
out proof  that  it  was  obtained  fraudulently  from  the  adminis- 
trators, in  the  sense  in  which  that  term  is  used  by  courts  of 
equity,  when  exercising  their  power  over  such  transactions  ; 
and  that  sense  is  certainly  more  broad  and  liberal  than  that 
which  is  applied  to  the  same  term  by  courts  of  law,  it  being 
held  by  all  the  elementary  books,  as  well  as  in  most  of  the  ju- 
dicial decisions,  that  unfair  advantage  taken  by  one  party  to  a 
.  bargam,  of  the  other,  misrepresentations  of  facts  and  circum- 
stances material  to  the  bargain,  or  the  concealment  of  such  facts 
and  circumstances,  will  form  a  good  ground  iu  equity  for  setting 
218  aside  such  bargains.  Mistakes  or  errors  also  will  have  the 
same  effect  to  a  certain  degree  ;  that  is,  so  far  as  to  compe]  a 
correction  of  the  mistake  discovered  ;  but  without  effect  other- 
wise upon  the  bargain ;  upon  the  principle  of  surcharging  and 
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lalsifying,  of  which  we  shall  hereafter  speak ;  which  is  the  Farnam 
lechnical  mode  in  equity  of  allowing  the  party  aggrieved,  not-  Qrooks. 
withstanding  a  settlement  which  cannot  be  overturned,  to  make  — — ■ 
additional  charges  and  to  disprove  any  credits  which  have  been 
allowed  or  omitted  by  mistake.  The  great  object  of  this  bill 
being  to  open  the  whole  account  between  these  parties,  which 
apparently  was  settled  so  long  ago  as  has  been  stated,  and  to 
oblige  the  defendant  to  render  a  new  account  in  the  same  manner 
as  if  no  settlement  had  taken  place,  it  is  apparent  that  nothing 
short  of  fraud  ought  to  effect  this  purpose,  and  that  it  ought  to 
be  made  very  clearly  to  appear,  by  evidence  of  sufficient 
weight  to  overpower  the  defence  contained  in  the  answer ;  * 
for  a  party  called  into  a  court  of  justice  after  a  lapse  of  twenty 
years,  to  investigate  and  explain  all  the  minute  facts  relating  to 
multifarious  and  complicated  concerns  of  many  years  of  most 
extensive  and  intricate  business,  cannot  but  be  put  to  disad* 
vantage,  and  may  exhibit  an  unfavorable  appearance  merely 
from  the  difficulty,  if  not  impossibility,  of  making  such  state* 
ments  and  explanations  as  might  have  been  easy  upon  an  inquiry 
made  at  the  time  of  the  adjustment,  or  recently  afterwards. 

The  counsel  for  the  plaintiff  are  aware  of  the  position  in 
which  they  stand,  and  have  undertaken  to  maintain  it  by  the 
allegation  of  fraud  on  the  part  of  the  defendant,  in  procuring 
the  settlement  which  is  sought  to  be  avoided.  Not  that  they 
have  made  any  direct  allegation  of  fraud  in  their  bill,  but  they 
assert  that  the  facts  therein  stated  and  sustained  by  proof,  con-  SlV 
stitute  fraud,  if  not  direct,  yet  of  a  constructive  nature,  such  as 
is  b  >lden,  in  courts  of  equity,  sufficient  to  vitiate  and  destroy 
any  contract  or  bargain.*     And  if  the  ground  they  take  is 

*  To  nhow  that  the  agreement  would  not  be  set  atide  except  for  fraud,  the 
defendant's  counsel  cited  Chajipeddaiiu  v.  Deehennuz^  A  Cranch,  309 ;  Stougk" 
tan  ▼.  Lyndk,  2  Johns.  Ch.  R.  218, 219 ;  I  Mad.  Ch.  Pr.  (2d  ed.)  103, 282, 260; 
Ctutn  w.  Canm,  1  P.  Wms.  727;  StupUtan  ▼.  SiapUton,  1  Atk.  10;  Pollen  r. 
Reaiy,  2  Atk.  592;  Uwis  ▼.  Paod,  1  Ves.  jun.  19;  Vernon  v.  Vawdry,  2  Atk. 
119 ;  2  Eq.  Cas.  Abr.  8 ;  Gordon  ▼.  Gord4m^  3  Swanst.  476 ;  Hoiked  w.  Morks^ 
ibid.  444,  note ;  1  Hovend.  on  Fraud,  160 ;  Osmond  w.  Piixroy,  3  P.  Wma. 
1.3');  MUUm  v.  Jonugon,  2  Atk.  591 ;  Milnso  w,  Coudoy,  8  Price, 620;  Uoyd  j. 
Pasn'ngkam,  Cooper,  15f>;  Beaumont  ▼.  BramUy,  1  Turner,  51;  Emtmo  v. 
Bieknell,  6  Ves.  183,  189.    ReporUr. 

•  Foi  the  plaintiff  were  cited  Wormloy  r.  WormUti^  8  Wheat.  421 ;  FmUagmr 
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maintained,  the  relief  they  seek  belongs  to  them,  notwithsiand- 
ing  a  supposed  defect  in  the  bill  in  omitting  the  direct  charge 
of  fraud,  unless  for  other  causes  which  we  shall  be  obliged  to 
consider,  the  relief  must  be  withheld.  Such  a  cause  is  sup* 
posed  to  exist  in  the  statute  of  limitations,  which  is  insisted  on 
in  the  answer  as  a  bar  to  the  bill ;  a  discussion  of  which,  in  its 
application  to  this  case,  will  be  necessary,  but  will  be  postponed 
until  other  parts  of  the  cause  have  been  treated,  which,  under 
the  circumstances  of  the  case,  we  thmk  it  our  duty  to  bestow 
more  attention  upon. 

The  bill  alleges  various  grounds  on  which  it  is  insisted,  that 
the  relation  between  Tuthill  Hubbart  and  the  defendant,  and 
afterwards  between  the  administrators  of  Hubbart  and  the  de- 
fendant, was  such  as  to  create  a  trust  and  confidence  on  the 
part  of  the  defendant,  which,  by  the  principles  of  equity,  im« 
posed  duties  on  him  in  regard  to  the  business  intrusted  to  him, 
the  violation  of  which  deprives  him  of  the  right  of  setting  up  the 
settlement  of  1808  as  a  bar  to  the  claim  of  the  present  plain- 
tiff, who  is  administrator  de  bonis  non  of  the  estate  of  Tuthill 
Hubbart.  To  lay  the  foundation  of  his  claim,  the  plaintiff  al- 
leges that  the  defendant  bad  the  entire  management  and  control 
of  the  business  while  the  partnership  existed  ;  that  he  received 
all  the  profits  and  proceeds  of  the  copartnership,  keeping  the 
books  and  accounts  in  his  own  way,  and  so  that  it  was  difficuh 
for  any  of  the  underwriters  and  especially  for  Hubbart,  to  learn 
the  true  state  of  the  accounts  and  of  his  interest  in  them  ;  that 
Hubbart  was  an  aged,  infirm  and  imbecile  man  ;  and  that  the 
defendant  took  advantage  of  his  own  skill  and  of  the  ignorance 
of  Hubbart,  to  withhold  from  him  all  knowledge  of  the  true 
state  of  the  partnership  concerns,  and  that  after  the  dissolution 
330  of  the  copartnership,  he  attempted  to  influence  and  persuade 
Hubbart  to  enter  into  a  compromise  to  his  own  advantage,  and 
the  consequent  loss  of  Hubbart. 

These  allegations  are  all  expressly  denied  by  the  defendant, 
so  that  it  becomes  matter  of  proof,  either  by  two  witnesses, 
according  to  the  course  of  equity  proceedings,  or  by  the  docu« 


▼.  CUark,  18  Vei.  481 ;— for  the  defendant,  Gordonr.  Gcrdmi^  3  Swanst.473 
8  Mad.  Ch.  Pi.  (2d  ed.)  168,  citei  Flud  ▼.  Fidi,  2  Anatr.  643.    R^p^rUr, 
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mentary  evidence  produced,  consisting  principally  of  account      Fainam 
books  and  vouchers,  which  have  been  brought  forth  by  the      Brooki. 

defendant  in  obedience  to  various  decretal  orders  heretofore ~ 

passed  in  the  course  of  this  cause. 

In  regard  to  the  age,  infirmity  and  mental  imbecility  of  Hub- 
bart,  there  is  much  evidence,  which  has  been  considered  by  the 
Couil. 

His  age  and  bodily  infirmity  are  not  denied,  but  in  relation 
to  his  capacity  to  transact  business  with  intelligence,  there  is 
contrariety  of  evidence.  We  understand  the  law  to  be,  that 
no  degree  of  physical  or  mental  imbecility,  which  leaves  the 
party  legal  competency  to  act,  is  of  itself  sufficient  to  avoid 
a  contract  or  settlement  with  him  ;  *  ^  but  if  advantage  is  taken 
of  his  weakness  to  draw  from  him  a  contract  or  settlement 
which  is  unfavorable,  by  misrepresentation,  imposition,  or  un« 
due  influence,  such  contract  or  settlement  cannot  be  upheld  in 
a  court  of  equity.  But  we  do  not  see  any  proof  of  facts  which 
should  give  such  a  character  to  any  transactions  between  the 
defendant  and  Hubbart  himself.  It  is  proved  incontrovertibly, 
that  Hubbart  had  the  same  means  of  information  in  relation  to 
his  insurance  affairs  as  all  the  underwriters  had ;  ttiat  the  books 
were  always  open  to  the  inspection  of  all  concerned  in  the  office ; 
that  Hubbart  frequently  bad  recourse  to  them,  and  that  a  sheet, 
giving  a  general  account  of  the  state  of  the  business  of  the 
office  with  each  underwriter,  was  annually  made  out  for  their 
use,  and  that  it  lay  upon  the  desk  open  to  the  inspection  of  all. 
These  sheets  stated  the  balance  of  each  underwriter's  account, 
and  the  books  were  always  at  hand  to  be  examined  by  those 
who  might  wish  to  obtain  a  more  particular  knowledge.  It 
does  not  appear  that  Hubbart  was  unable  to  investigate  h** 
accounts,  or  that  he  ever  desired  a  more  full  disclosure,  or  that 
he  made  any  inquiries  which  were  unanswered.  And  it  appears  2SJ 
by  the  testimony  of  Russell,  that  after  the  dissolution  of  the 
copattnership  and  after  the  defendant  retired  from  the  office, 

*  For  the  pUintiff  was  cited  1  Mad.  Ch.  Pr.  (2d  ed.)  28f) ;  —  for  the  defend- 
ant,  Uiois  v.  Fead,  1  Ves.  jan.  19 ;  WUUg  ▼.  Jemagan,  2  Atk.  251 ;  Onm^nd 
w.  FUaroy^  3  P.  Wins.  131.    JUporttr. 

>  See  Chitt^  on  Contr.  (4th  Am.  ed.)  107, 108r  Doids  r.  WUmoil,  \  Contf 
R.  (S.  Cai )  448;  Samu  ?.  Skmntr,  16  Mim.  R.  35& 
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FtrnuB      ftnd  bis  duties  devolved  upon  the  witness,  Hubbart  coiilioaed  tc 
^j^Jl^      transact  business  in  the  office  with  as  much  skill  and  intelligence 
as  be  had  ever  done,  and  was  a  succesrful  underwriter  in  Rus- 
sell's and  other  insurance  offices.* 

We  see  nothing  in  the  course  of  the  transactions  of  the  de- 
fendant as  the  agent  and  broker  of  the  office,  or  in  his  dealings 
with  Hubbart  in  their  joint  concern,  which  can  justify  a  charge 
of  fraud  or  even  impropriety  against  the  defendant.  Much  of 
the  evidence  relating  to  Hubbart's  conduct  may  be  referred  to 
the  peculiarities  of  his  character,  and  if  bis  mind  had  become 
much  impaired,  it  does  not  appear  in  this  stage  of  the  connex 
ion,  that  any  fraud  was  practised  upon  him,  or  any  control  or 
infiuence  exercised  over  him  to  bis  disadvantage.  He  reposed, 
without  doubt,  entire  confidence  in  the  defendant,  but  it  does 
not  appear  to  have  been  violated.  Large  sums  of  money  were 
in  the  defendant's  hands  belonging  to  Hubbart,  but  there  is  no 
evidence  that  be  attempted  to  withdraw  it ;  on  the  eoninryf 
k  is  asserted  in  the  answer,  and  there  is  corroborative  proof, 
that  he  chose  to  consider  the  defendant  as  his  banker,  that  he 
drew  upon  him  when  he  wanted  money,  and  his  draughts  were 
paid,  and  that  he  often  expressed  a  desire  that  the  money  should 
remain  as  it  was.  There  is  a  total  failure  of  proof,  that  while 
the  copartnership  continued,  there  was  any  cause  of  complaint 
on  the  ground  of  unwillingness  to  settle  and  render  an  account, 
or  to  pay  over  money  due,  or  to  exhibit  any  statement.  Indeed 
there  appears  not  to  have  been  any  complaint  by  Hubbart  in  his 
lifetime,  nor  by  bis  administrators  or  heirs  after  his  death. 
SS3  But  it  is  said  there  was  an  attempt  to  induce  him  to  settle  with 

and  discharge  the  defendant  upon  payment  of  ii  less  sum  than 

was  due,  upon  a  general  statement  of  balances,  without  particu- 

_- — 

*  In  regard  to  a  aettleinent  made  by  a  party  under  ignorance  of  hia  righta, 
the  plaintiff's  connsel  cited  1  Mad.  Ch.  Pr.  (2d  ed.)  76.  2G9, 9f^;  PnUen  v. 
lUady^  2  AUl.  592 ',  1  Fonbl.  115  et  seq.;  l*vsey  v.  DesbouvriB,  ^  F.  Wnds.  315, 
Sttlkdd  ▼.  Venum,  1  Eden,  64 ;  JarvU  ▼.  Dmke,  1  Vern.  19 ;  Pf^u^  ▼.  Sin^ 
•rl,  1  Sch.  A  Lefr.  909 ;  Murray  t.  Palmar,  9  Sch.  &  Lefr.  4?4 }  yi^rf*>rd  ▼ 
Jhutwiek,  1  Simon,  89;  Skepkerd  v.  Chewier,  1  Canwb.  274;  Ow,^  w.  JW*n.  9 
Dow,  994,  999;  Sdeey  v.  Rkoades,  9  Sim.  &.  Sto.  49 :  Beaun  mf  v  .fiovUt^, 
5  Ves.  491,  493;  Dunhar  r.  Tredemdck,  9  Ball  ^  BeattT  317 ;_  for  t«A  ^ 
frndant  were  cited,  Chatmer  ▼.  Bradley,  1  Jac.  A  Walk.  £8  Fm^  p.  A>» 
ertSf  Ambl.  317 :  Walker  t.  Synumde,  3  Swansl  73      I^mk*-^ 
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lu  iolbrmation    of  the  real  state  of  the  accounts  ;  and  that  a      Faraaiii 
great  display  of  difficulties  in  going  over  the  books  and  making      ^^^^ 
fflioute  statements,  was  held  up,  to  induce  him  to  come  into  "* 

sucb  a  compromise  as  was  afterwards  effected  with  the  admin- 
istrators, on    which   occasion  an  exhibit  of  outstanding  claims 
was  made,  similar  to  that  which  was  presented  to  the  adminis- 
irators  previous    to  the  adjustment  made  with  them.     It  would 
be  exceedingljr  harsh  to  impute  a  fraudulent  intention  in  these 
proceedings.       The  defendant  was  closing  his  business  as  an 
agent  for  the  office  ;  be  had  numerous  underwriters  to  settle 
with ;  the    accounts   were  multifarious  and  complicated  ;  and 
die  books   in  ^bich  they  were  contained  were  numerous.     To 
wish  and    to    propose  to  settle  by  compromise,  and  to  pay  a 
gross  sum  without    aoy  minute  examination,  furnishes  no  indi- 
cation of  a  design    to  defraud  Hubbart.     This  mode  of  settle- 
ment was   not   compulsory  upon  him ;  he  could  exact  a  com- 
plete and    perfect    statement  of  accounts.     If  he  were  too  old 
or  feeble  to  judge  of  the  expediency  of  accepting  the  proposi- 
tions, he  bad  capacity  to  consult  bis  friends,  those  who  had  been 
associated  with    him  in  business,  and  who  had  similar  transac- 
tions with  the  defendant ;  and  it  appears  by  papers  in  the  case, 
that  the  mode  of  settlement  proposed  to  Hubbart,  had  been 
^ro^osed   to    and    adopted  by  other  underwriters.     The  use 
m^de  oC  these   circumstances  by  the  counsel  for  the  plaintiff, 
we  presume,  is  to  -show  a  premeditated  design  on  the  part  of 
Brooks,  to  bring  about  an  unfair  settlement  with  Hubbart  in 
his  lifetinie,  in  order  to  give  additional  force  to  the  charge  of 
a  fraudulent  and  unfair  settlement  afterwards  with  the  adminis- 
trators.     As  no  settlement  was  made  with  Hubbart,  there  can 
be  no  importance  attached  to  these  circumstances,  but  in  this 
wiew,  and  in  this  view  only  can  the  evidence  and  arguments 
touching  the  transactions  with  Hubbart  be  relevant ;  but  we  see 
nothing  in   the  facts  relied  upon  which  ,can  raise  a  reasonable 
presompuon  of  a  design  to  circumvent  Hubbart  or  to  take  ad- 
vantage of  his  situation. 

The  merits  of  the  case,  therefore,  will  rest  upon  the  actual         33S 
circumstances  attending  the  contract  made  with  the  administra- 
tors themselves,  m  April  1808,   when   a  compromise  took 
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Farnam      place,  the  evidence  of  which  is  exhibited  in  the  proceedings.* 
^g^^       That  contract,  if  not  fraudulent,  is  a  complete  bar  to  the  plain- 
'  tiflf's  claim.     It  was  a  contract  which  the  administrators  had 

authority  to  make.  It  was  known  to  all  the  heirs  of  Hubbart, 
whose  interest  it  was  to  affect,  and  it  was  sufficiently  deliberate 
to  remove  any  imputation  of  surprise,  if  there  were  no  misrep- 
resentation or  intentional  concealment  of  facts  ess<mtial  to  a 
thorough  knowledge  of  the  rights  of  the  parties.  But  this  set- 
tlement may  be  avoided  in  a  court  of  equity,  if  it  is  made  appa. 
rent  that  it  was  extorted  or  procured  by  any  means  inconsistent 
with  fair  dealing,  by  withholding  information  which  ought  to 
have  been  communicated,  or  by  false  representations  calculated 
to  mislead  the  party  contracted  with,  and  induce  him  to  give 
up  his  just  claims  ;  so  as  to  present.a  case  of  fraud,  actual  or 
constructive,  according  to  acknowledged  principles  in  courts  of 
chancery. 

To  lay  the  foundation  of  this  charge  in  the  transaction  with 
the  administrators,  it  is  alleged,  that  the  defendant  is  a  shrewd, 
skilful,  intelligent  man ;  that  he  had  perfect  knowledge  of  the 
true  state  of  the  accounts  between  him  and  the  intestate  ;  that 
the  other  contracting  party,  the  administrators,  were  superao- 
nuated,  unacquainted  with  business  of  the  nature  of  that  about 
which  they  were  contracting,  and  that  they  reposed  entire  con- 
fidence in  the  integrity  of  the  defendant,  trusting  altogether  to 
his  representations ;  so  that  they  were  not  upon  equal  footing 
with  him  ;  were  liable  to  be,  and  in  fact  were,  imposed  upon 
by  statements  which  upon  subsequent  examination  have  turned 
oat  to  be  false.  This  b  a  heavy  charge,  and  it  demands  a  serious 
investigation  of  the  evidence  and  facts  which  are  supposed  to 
mainuin  it. 

In  regard  to  the  capacity  of  the  administrators,  the  evidence 
is  not  contradictory  to  an  extent  which  can  leave  much  doubt 
on  the  mind.  One  of  them,  Mrs.  Partridge,  it  appears  took  no 
SS4  concern  in  the  settlement,  except  to  sanction  it  with  her  name  ; 
the  business  of  the  administration  being  conducted  solely  by 
Mr.  Gooch.     The  degree  of  Mrs.  Partridge's  capacity,  there- 

*  Ai  to  the  aathority  of  the  adminiatraton  to  make  the  lettlement,  the  de- 
fendant'a  oounael  cited  Toller  (4th  ed.)»  16S,  359,  407;  Coffin  t.  CoiOe,  4  Pick 
454  i  2  Eq.  Cas.  Abr.  10 ;  JfugaU  t.  Gifford,  1  Atk.  463     RirorUr. 
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fore,  it  is  not  materia)  to  settle.  Goocb  was  at  the  time  snort 
of  seventy  years  of  age,  was  a  man  of  good  common  understand- 
ing, held  an  office  of  some  responsibility  in  tbe  town  of  Boston, 
and  was  intrusted  (with  the  approbation  of  the  heirs)  wi'.h  the 
management  of  the  large  estate  of  Tutbill  Hubbart,  as  acting 
administrator.  Surely  it  cannot  be  pretended  he  was  wanting 
in  legal  capacity  to  contract.  Even  six  years  after  this  he  was 
intrusted  with  the  execution  of  Mrs.  Partridge's  will,  and  ap- 
pears to  have  discharged  the  trust  with  common  intelligence  and 
skill.  He  however  was  unskilled  in  mercantile,  and  particularly 
in  insurance  business,  and  therefore  would  not  be  likely  to  con- 
duct so  important  an  afiair  as  this  contract  with  Brooks,  without 
advice  and  assistance. 

There  was  nothing,  therefore,  in  the  character  or  qualifica 
tions  of  the  party  contracted  with,  to  raise  a  presumption  of 
fraud,  or  to  dispense  with  the  proof  that  is  usually  required  to 
establish  it ;  for  though,  in  equity,  fraud  may  be  presumed  from 
circumstances  which  might  not  amount  to  proof  in  a  court  of 
law,  I  should  presume  that  not  even  a  court  of  equity  would 
undertake  to  impute  it  merely  because  one  party  is  more  intel- 
ligent than  another,  although  the  bargain  may  turn  out  advan- 
ti^eously  to  the  wiser  party.  The  authorities  will  not  warrant 
such  a  position. 

The  parties  then  being  able  to  contract,  and  having  con- 
tracted under  circumstances  which  of  themselves  furnish  no  in- 
jdiication  of  fraud,  and  the  answer  of  the  defendant  denying  every 
thing  of  an  unfair  nature  in  the  transaction,  it  is  obvious  that  the 
phintiflT  must  produce  satisfactory  proof  of  his  allegation,  or  he 
must  fail  to  support  his  bill.  Aware  of  this,  he  has  selected 
certain  facts  and  circumstances  attending  the  setdement,  which 
ne  supposes  are  sufficient  for  this  purpose.  These  will  be  more 
particularly  attended  to. 

And  first,  the  plaintiff  would  clothe  the  defendant  with  the 
character  of  a  trustee,  over  whose  transactions,  in  relation  to 
tbe  trust  fund,  courts  of  equity  are  particularly  watchful,  be- 
cause of  the  temptations  trustees  are  under  and  the  opportuni' 
ties  they  have  to  serve  their  own  interest  to  the  prejudice  of  the  23A 
cestui  que  trust.  They  cannot  be  themselves  the  purchasers  of 
trust  property  but  under  severe  vigilance  of  the  law,  and  they 
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Faniaro      cannot  deal  with  the  ce^ui  que  tnut  without  the  utmost  good 
jl,^^      faith  and  the  most  thorough  disclosure  of  all  they  know  respect- 
"*  ing  the  property.*     It  may  well  be  doubted  however,  whether 

Brooks,  at  the  time  of  the  compromise,  could  be  considered  the 
trustee,  in  a  strict  sense,  of  the  administrators  or  of  the  estate 
of  Hubbart.  If  while  a  partner  he  could  be  so  considered,  the 
relation  ceased  with  the  dissolution  of  the  partnership  ;  if  as 
agent  and  broker  he  was  trustee  of  the  underwriters,  he  ceased 
to  be  so  when  he  left  the  office.  In  the  first  case,  he  stood  as 
the  debtor  for  the  balance  of  profits  resulting  from  the  insurance 
business  in  which  he  was  connected  with  Hubbart ;  as  broker, 
he  was  indebted  to  each  underwriter  for  his  balance  of  the  in- 
surance account.  Actions  at  law  could  be  maintained  againsr 
him  in  either  capacity,  and  we  do  not  see  that  the  relation  of 
debtor  imposed  upon  him  any  peculiar  obligation.  He  might 
settle  his  accounts,  or  compromise  with  his  creditors,  without 
any  other  restriction  than  what  integrity  and  good  faith  would 
require.  Like  any  other  man  making  a  bargain,  he  must  deal 
fairlt/y  misrepresent  nothings  and  give  to  his  creditor  all  the 
facility  in  his  power  to  know  the  value  of  the  interest  which  is 
the  subject  of  the  bargain.  He  might  be  constructively  a 
trustee  for  the  purpose  of  becoming  subject  to  tribunals  of 
equity,  being  compelled  to  make  disclosures,  &c.  but  would  be 
subject  to  no  stricter  rules  of  account  than  if  an  action  at  law 
226  should  be  brought  against  him.  His  bargain  would  be  set  aside 
if  fraudulent  in  fact,  or  if  constructively  fraudulent ;  as  it  would 
be,  I  should  suppose,  at  law.  But  if  bona  fide  on  his  part,  and 
no  advantage  taken  of  his  superior  knowledge,  or^f  the  igno- 
rance of  his  creditor,  the  bargain  will  be  valid,  ah  hough  he  may 

*  On  this  subject  were  cited  for  the  plaintiff,  1  Mad.  Ch.  Pr.  (2ded  )  110, 
113;  1  Fonbl.  G6,  126,  127,  133;  2  Fonbl.  187;  Sugd.  Vend.  (5th  ed.)  54>4, 
505,506,515;  1  Hovend.  on  Fraud,  145, 146,  152, 153;  Fox  w  JPRetk,  2  Bro. 
O.  C.  400 ;  WhiekcoU  y.  Lawrtnct,  3  VeB.  740 ;  Pteoost  v  Gratx,  1  Peters** 
Circ.  C.  R.  367, 368 ;  Hugvenin  y.  Baseley,  14  Ves.  273, 300 ;  Harris  v.  Tratun- 
keere,  15  Vea.  34,  aO;  Dunbar  ▼.  Tredenniek,  2  Ball  &  Beat.  304, 317 ;  Barrow 
r.  Rkmelander,  1  Johns.  Ch.  R.  550 ;  Davoue  y.  Faxnmgj  2  Johns.  Ch.  R. 
257 ;  Rogar$  y.  Rogers,  1  Hopk.  524,  525 ;  BttOer  y.  HasksUf  4  Desanss.  715 ; 
Jeremy  on  Eq.  Jurisd.  386,  395;  Griffiths  y.  Robitu,  3  Mad.  Ch.  Rep.  101 ; 
Ormond  v.  HuUhimson,  13  Yes  51.  For  the  defendant  were  cited,  Crowe  v. 
BuUardf  3  Bro.  C.  C.  117 ;  Ca^  y.  ^lletij  2  Dow,  289 ;  Ex  parte  Bennett^  10 
Tm.  381 ;  Doumes  v.  Qratsbrork^  3  Meriy.  208,  and  note  h. '  Reporter, 
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gain  advantage  by  it ;  and  in  this  case  he  differs  from  a  rustee 
in  the  strict  sense,  who  is  scarcely  allowed  to  purchase  of  the 
eeHm  que  irtut  at  all ;  and  this  distinction  is  of  importance  in 
a  subsequent  branch  of  this  case. 

We  consider  the  defendant  then,  before  the  4th  of  April, 
1808,  as  the  debtor  of  the  estate  of  Tuthill  Hubbart  upon  an 
unsettled  account,  proposing  terms  of  compromise  which  are 
accepted  by  the  other  party  ;  the  effect  of  which  is,  by  the  pay- 
ment of  $60,000,  to  be  discharged  of  a  larger  sum,  and  to 
acqiure  the  right  of  the  other  party  to  all  the  proceeds  of  insur- 
ance contracts  remaining  unsettled  or  contingent  at  the  time  of 
the  compromise  ;  and  the  other  party,  the  administrators,  being 
able  and  having  lawful  authority  to  contract,  the  contract  can- 
not be  avoided  or  set  aside,  but  by  proof  of  fraud,  either  actual 
or  constructive,  in  making  the  bargain. ^ 

The  facts  and  circumstances  relied  on  as  proving  fraud  on 
the  part  of  the  defendant,  result  from  a  statement  made  by  him 
of  the  balances  of  several  annual  accounts,  making  an  aggregate 
which  represented  the  final  balance  due  to  Hubbart,  and  of  the 
outstanding  debts  represented  as  bad,  which  are  deducted,  and 
claims  upon  a  number  of  policies  underwritten  by  Tuthill 
Hubbart. 

In  the  order  pursued  oy  the  senior  counsel  in  the  argument 
of  the  case,  the  first  point  to  which  our  attention  was  called,  was 
errors  in  the  balances  exhibited  in  the  statement  which  was  the 
basis  of  the  compromise  or  adjustment,  consisting  of  omissions 
of  credits,  which  ought  to  have  been  given,  of  interest,  salvages, 
&c.  and  of  misstatements  and  deductions  on  account  of  old  or 
bad  debts,  represented  by  the  word  ^'  outs,"  by  which  means 
the  balances  were  improperly  reduced  ;  and  the  aggregate  of 
these  balances  was  nearly  $  5000  short  of  the  true  amount,  as 
ascertained  by  Stimpson,  who,  with  great  labor  and  accuracy, 
has  gone  over  the  books,  traced  each  item  to  its  source,  and 
detected  the  errors  which  constitute  the  gross  sum  before  men- 


22f) 


Famam 

V, 

Brooks. 


*  A  eompromise,  obtained  from  a  party  ignorant  of  his  rights,  may  be  set 
anile  by  a  conit  of  chancery.  Anderson  y.  Boeon,  1  Marsh.  (Ken.)  51.  So 
of  a  eompromiie  ibnnded  on  misinformation  and  delosion.  MoMfy  v.  £««<»,  3 
GUI,  439.  See  Hoge  t.  Hoge^  1  WatU,  103;  1  Story's  Comm.  Eq.  146  to 
147. 


VOL  IX. 


20 


Digitized  by  VjOOQIC 


^,  SUFFOLK  AND  NANTUCKET. 

Fbrnam      tioiied.    It  is  admitted  by  the  answer,  that  there  were  errors  of 
BrodcB.      ^^^  description,  though  not  to  the  amount,  stated  by  Simpson. 
'  Without  doubt,  if  the  account  of  balances  thus  erroneous  wm 

designedly  exhibited  with  a  view  to  present  a  smaller  aggregate, 
in  order  that  the  defendant  might  purchase  his  discharge  for  a 
less  sum  than  otherwise  might  be  required,  this  alone  would 
defeat  the  settlement  and  open  the  whole  account  to  a  new  ad- 
justment. But  the  answer  wholly  denies  any  such  fraudulent 
design,  or  any  knowledge  of  the  existence  of  such  errors.  And 
we  are  all  of  opinion,  that  errors  of  the  kind  stated,  in  an  ac- 
count of  many  years^  standing,  of  transactions  so  various  and 
complicate,  relating  to  a  business  necessarily  involving  many 
accounts  with  other  persons,  have  not  much  tendency  of  them- 
selves to  prove  fraud  in  the  defendant.  Besides,  we  lake  into 
view  what  is  stated  by  the  defendant,  and  what  the  form  of 
final  adjustment  shows  to  be  true,  that  an  exact  settlement  of 
accounts  was  not  the  object  of  either  party,  but  the  proposition 
made  to  the  administrators  was  for  a  compromise  or  adjustment 
for  a  gross  sum,  having  relation  to  the  apparent  mdebtedness  of 
the  defendant,  as  it  appeared  on  the  books,  but  avowedly  founded 
upon  the  inconvenience,  to  both  parties,  of  a  minute  investiga- 
tion. The  balances,  as  they  stood  in  the  books,  were  correctly 
stated  in  the  exhibit ;  the  errors  arose  from  some  deficiency  or 
inaccuracy  in  keeping  the  books  during  a  long  series  of  years, 
not  extraordinary  even  in  a  skilful  accountant,  considering 
the  great  mass  of  subjects  to  which  those  books  applied.  The 
books  themselves,  together  with  the  papers  from  which  the 
errors  were  detected,  were  within  the  control  of  the  adminis 
trators,  and  were  actually  examined,  as  far  as  they  wished,  by 
a  person  in  whom  they  placed  confidence.*  If  these  books 
and  vouchers  were  not  fraudulently  fabricated,  which  is  hardly 
suggested,  errors  in  them  ought  not  to  form  a  ground  for  avoid- 
ing the  compromise,  for  it  was  not  (he  fault  of  the  defendant 
that  they  were  not  more  minutely  examined.  Admitting  that 
Aaron  Bean  was  not  an  accomplished  book-keeper,  or  that  be 
was  unskilled  in  the  Italian  mode  of  book-keeping,  still  he  was 
SS8        a  man  of  education,  had  been  a  roan  of  business,  and  surely 

*  In  regard  to  the  emplojment  of  Bean  as  an  agent,  the  defendant's  covo 
■el  cited  SUpkens  t.  Baieman,  1  Bro.  C.  C.  32. 

aw 
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Aust  have  had  intelligence  enough  to  be  able  to  discover  how  Farnaai 
^ar  his  examination  would  be  useful  to  his  employer,  and,  with-  Birok& 
out  doubt,  of  sufficient  fidelity  to  have  warned  his  friends  and  "^  * 

employers  of  the  necessity  of  a  more  thorough  examination,  if 
an  exact  settlement  had  been  intended  ;  but  he  advised  them  to 
accept  the  offer  of  Brooks.  He  made  no  inquiries  which  were 
not  answered,  asked  for  no  papers  which  he  did  not  obtain.  If 
his  examination  was  slight,  or  he  was  incompetent  to  the  task, 
who  were  responsible  for  his  deficiency  ?  Certainly  those  who 
employed  him 

Would  it  not  be  unjust  to  fix  on  Brooks  the  gross  charge  of 
having  manufactured  his  documents  and  evidence,  and  present- 
ed a  false  statement  with  a  fraudulent  intent,  under  circumstances 
like  these,  when  there  is  no  evidence  that  any  undue  influence 
was  exercised  over  Bean  by  the  defendant,  any  misrepresenta- 
tion made  to  him,  any  thing  said  or  done  to  blind  or  mislead 
him,  or  to  throw  obstacles  in  the  way  of  a  thorough  inquiry  ? 
The  answer  wholly  denies  charges  or  imputations  of  this  kind  ; 
there  is  not  the  slightest  evidence  to  support  them,  and  the  cir- 
cumstances of  the  case  do  not  favor  such  a  supposition.  The 
object  of  the  administrators,  in  employing  Bean,  was  to  ascer- 
tain whether  it  was  prudent  and  proper  for  them  to  take  the  sum 
offered  by  Brooks  to  close  the  accounts.  A  general  inspection 
of  the  books  is  all  that  would  be  thought  necessary  for  this  pur- 
pose. It  was  evidently  not  expected  by  the  administrators,  or 
intended  by  Bean,  to  trace  the  whole  account  through  all  the 
books  and  documents,  in  order  to  come  to  an  exact  settlement. 
Such  a  settlement  was  not  proposed  nor  intended,  but  a  barpin 
founded  upon  nothing  but  a  general  view  of  the  state  of  the  ac- 
counts. It  is  impossible  to  derive  any  support  to  the  charge  of 
fraud  in  regard  to  this  part  of  the  transaction.  Whether,  as 
there  were  errors  to  a  considerable  amount  affecting  the  aggre- 
gate of  balance  upon  which  the  settlement  is  supposed  to  be 
founded,  there  is  ground  to  surcharge  and  falsify,  is  a  subject 
for  inquiry  hereafter.  Certainly  it  furnishes  no  cause  for  setting 
aside  the  settlement  on  the  ground  of  fraud,  either  actual  or 
constructive.  Mere  errors  are  never  allowed  to  be  a  ground 
lor  opening  the  account. 
This  disposes  of  that  part  of  the  case  which  rests  upon  ac^        2M 
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Farnam      tual  or  supposed  errors  in  the  sutement  of  balances,  consisting, 
BfoJka       according  to  the  speciGcation,  of  omissions  to  credit  Hubbart 
with  interest,  with  two  small  salvages,  with  commissions  oo 
return  of  premium,  deduction  for  bad  debts,  interest  receiv- 
ed, &c. 

A  second  ground  on  which  the  charge  of  fraud  is  supposed 
to  rest,  is  the  withholding  any  credit  for  interest  on  the  balances 
due  to  Hubbart  from  year  to  year,  amounting  to  a  very  large 
sum,  and  which  it  is  insisted  now  the  estate  of  Hubbart  was 
entitled  to  receive,  on  the  general  ground,  that  the  defendant 
held  these  moneys  as  trustee,  or  as  partner,  and  is  therefore 
liable  for  interest,  and  the  particular  ground,  that  he  made  use 
of  the  money  in  common  with  his  own  funds,  and  for  that  cause 
is  liable.* 

Whether  on  a  liquidation  of  accounts  in  a  court  of  law  or 
equity,  he  would  have  been  charged  with  interest,  is  not  the 
question  before  us,  but  whether  his  omitting  to  credit  it  in  the 
statement  of  balances  was  fraudulent  on  his  part. . 

Now  it  is  common  doctrine  in  a  court  of  equity,  that  in  the 

making  of  a  bargain,  what  is  equally  known  to  both  parties  need 

not  be  stated,  in  order  to  make  the  bargain  a  fair  one. 

3S0  The  sheet  exhibited  as  the  basis  of  the  proposed  compro 

mise  showed  the  balance  from  year  to  year  in  the  hands  of  the 

*  In  regard  to  interest,  the  plaintiff  *s  connael  cited  2  Fonbl.  J 84,  note ;  JVt» 
tan  V,  Bennetf  1  Bro.  C.  C.  359 ;  Poeoek  v.  Reddrngtan^  5  Vea.  7d4 ;  1  Hovend 

on  Fr.  156;  Paley  on  Princip.  &  Ag.  41,  42; f.  JoUoMd,  8  Vea.  Ti 

Rogers  v.  Boehm,  2  Esp.  R.  7C4 ;   TrtMS  w   Tawnshend,  1  Bro.  C.  C.  384 
Franklin  ▼.  Frith,  3  Bro.  C.  C.  433;  fVOUs  ▼.  Commtasioners  &e.  5  Eaat,  22 
Pear$e  ▼.  Green,  1  Jac.  &  Walk.  135, 14U;  Massey  ▼.  Banner,  ibid.  241, 250 
Roeke  y.  Hart,  11  Vet.  61  ;   Hardvneke  t.  Vernon,  14  Yea.  604,  508 ;    IVdJur 
▼.  WoodvMrd,  1  Rasaeirs  R.  107;  Sutton  y.  Skjtrp,  ibid.  151 ;  Moons  y.  De 
BenuUes,  ibid.  305 ;  Dtaueomb  y.  Dmueomb,  1  Johns.  Ch.  R.  508 ;   Manning 
y.  Manning,  ibid.  527 ;   Stoughton  y.  Lynch,  2  Johns.  Ch    R.  213;   Brown  y. 
RiekeU,  4  Johns.  Ch.  R.  303 ;  IVyman  y.  Hubbard^  13  Maaa.  R.  233 ;  Rohhim 
y.  Hayward^  1  Pick.  528 ;  Stearns  y.  Brown,  ibid.  534. 

The  defendant's  counsel  cited  Chedworth  v.  Edtoardt,  8  Yea.  48 ;  Beaumont 
y.  BoulOee,  11  Yes.  360;  Hardwieke  y.  Vernon,  14  Yes.  509;  Raymond  v 
Baamardf  12  Johns.  R.  274  ;  Richards  y.  Salter,  6  Johns.  Ch.  R.  445 ;  Shipley 
y.  Hammond,  5  Esp.  R.  114 ;  Boddam  y.  RyUy,  1  Bro.  C.  C.  239 ;  5.  C.  2  Bro. 
C.  C.  2;  ConeequA  y.  Fanning,  3  Johns.  Ch.  R.  587, 601 ;  WiUiawu  y.  Starrs, 
6  Johna.  Ch.  R.  353;  Jacobs  y.  Adams,  1  Dallaa,  52;  1  Hoyend.  on  Fnad, 
161.    Rsporior. 
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defendant.  Was  it  a  concealment  to  omic  giving  credit  for  in- 
terest ?  If  there  bad  been  any  agreement  witb  Hubbart  that 
Brooks  should  be  accountable  for  interest,  the  omission  to  credit 
it  would  have  been  fraudulent  ;  but  if  there  were  no  such  agree- 
ment, such  an  omission  would  be  justifiable,  even  if  it  should 
eventually  turn  out  that  he  was  chargeable,  if  he  believed  that 
he  was  not  accountable.  The  administrators  had  full  knowledge 
of  the  facts  upon  which  they  were  to  ground  their  claim  of  in- 
terest ;  they  saw  the  amount  of  money  b  the  defendant's  hands, 
and  knew  the  time  it  had  lain  there.  Were  they  deceived  ? 
Could  they  not  have  insisted  upon  interest,  and  tried  their  claim 
at  law  for  it  ?  Was  this  so  unimporunt  an  item  as  to  escape 
the  attention  of  Gooch,  of  A.  Bean,  of  S.  Bean,  who  had 
married  an  heir  and  who  was  a  lawyer,  of  Sumner,  an  intelligenC 
man,  also  interested  in  the  estate  i  It  required  no  skill  in  ac- 
counts, or  any  examination  of  books,  to  perceive  this  omission, 
or  to  judge  of  the  importance  of  it.  There  was  no  pressure 
for  money  on  their  part,  no  necessity  to  be  taken  advantage  of 
by  the  tempting  offer  of  $  60,000,  nor  any  danger  of  losing  the 
sum  offered  by  endeavouring  to  obtain  more*  Certainly  the 
parties  stood  upon  equal  footing  in  regard  to  this  matter,  and 
there  is  no  reason  to  suppose  they  were  unwise  in  making  the 
compromise,  so  far  as  relates  to  this  question  ;  for  according  to 
all  the  evidence,  there  was  no  legal  or  reasonable  ground  to 
(bund  the  claim  of  interest  upon.  It  is  sworn  by  Brooks,  in 
bis  answer,  that  he  was  always  ready  to  pay  Hubbart  whenever 
he  called  for  money  ;  that  he  frequently  pressed  him  to  take  it, 
but  that  he  chose  to  let  it  lie,  and  expressed  a  willingness  that 
the  defendant  should  use  it.^  But  even  without  relying  upon  the 
answer,  the  testimony  of  Russell,  Homer  and  others,  as  well 
as  the  settlement  with  other  underwriters,  shows  clearly  that  no 
brokers  are  charged  with  interest  upon  balances  in  their  hands. 
There  is  no  general  rule  on  this  subject.  If  a  steward  is  per- 
mitted by  his  employer  to  hold  money,  and  is  not  called  upon 
for  his  accounts,  and  the  employer  can  be  said  to  have  given  a 
sanction  to  that  practice,  by  his  conduct,  there  may  be  cases  in 
which  interest  would  not  be  decreed.     Chedtoorth  v.  Edwardiy 

*  A  person  entitled  to  money  and  leaisting  the  reception  thereof,  hM  M 
tifht  to  iDtcrest  thereon.    Craig  t.  Penickf  3  J.  J.  Marsh.  (Ken.)  19. 

20*  an 
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8  Ves.  48.  Now  in  the  present  case,  it  is  certainly  not  Teiy 
clear,  that,  if  the  account  was  open  for  settlement,  the  admin- 
istrators would  prevail  in  a  claim  for  interest ;  surely  the  de- 
fendant would  have  a  right  to  resist  such  a  claim  until  it  were 
decided  against  him  at  law.  K  so,  the  omitting  to  credit  it  ran 
furnish  no  pretence  for  a  charge  of  fraud,  nor  any  ground  of 
complaint  for  the  administrators,  or  the  plaintiff,  who  has  suc- 
ceeded them  ;  for  the  principal  was  hefore  their  eyes  as  held 
by  Brooks,  and  they  did  not  even  inquire  for  interest.  If  they 
inquired  of  other  underwriters,  which  they  might  easily  have 
done,  they  would  have  found  no  cause  to  prosecute  their  claim. 
On  the  suhject  of  interest,  the  authorities  are  somewhat  con* 
tradictory,  as  will  be  seen  by  consulting  those  cited  in  the  ar- 
gument. ^ 

Another,  and  certainly  the  most  plausible  ground  on  which 
the  charge  of  fraud  rests,  is  the  exhibit  made  of  unsettled  elaimi 
upon  certain  policies  on  which  Hubbart  was  an  underwriter, 
which  is  the  supposed  consideration  for  the  relinquishment  by 
the  administrators,  of  the  difference  between  $  60,000,  the  sum 
received  by  them,  and  the  balance  represented  as  due  on  the 
statement  furnished. 

The  principal  strength  of  the  argument  was  put  forth  upon 
this  part  of  the  subject,  and  it  certainly  is  the  only  part  upon 
which  our  minds  have  entertained  any  considerable  doubt  in 
relation  to  the  charge  of  fraud,  and  that  not  of  actual  premedi- 
tated fraud,  for  the  eloquent  and  accomplished  lawyer  who 
closed  this  cause  for  the  plaintiff  in  a  manner  so  true  to  his 
client,  and  yet  so  courteous  to  the  defendant,  explicitly  and 
repeatedly  disavowed  the  intention  to  charge  the  defendant  with 
any  thing  beyond  constructive  fraud,  that  is,  with  a  neglect  of 
duty  imposed  upon  him  by  the  relation  in  which  he  stood,  to 
give  full  and  complete  information  of  every  thing  within  his 
own  knowledge  touching  the  value  of  the  interest  about  which 
they  were  contracting. 

According  to  the  general  current  of  authorities,  any  one 
standing  in  the  relation  of  trustee,  or  qua  trustee,  as  agent. 


*  See  Chitty  on  Contr.  (4tb  Am.  ed.)  502  to  5U7,  and  cases  cited  in  the 
notes;  Waggmur  v.  Gray,  2  Hen.  A  Mnnf.  003;  M'Confdeo  y.  CWrxen,  S 
Call,  368     ConuquA  t  Fanwrng^  3  Johns.  Ch.  R.  601. 
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tictor,  steward,  &c.  if  he  would  purchase  of  his  principal  or  Karnam 
employer  any  estate  or  property  committed  to  bis  care,  must  Brooka, 
deal  with  the  utmost  fairness,  and  conceal  nothing  within  his 
own  knowledge  which  may  affect  the  price  or  value ;  and  if  232 
he  does,  the  bargain  shall  be  set  aside.  It  is  not  very  easy  to 
extract  any  precise  rule,  as  to  setting  aside  contracts  on  the 
ground  of  constructive  fraud,  from  the  numerous  decisions  in 
chancery  upon  this  subject.  There  are  considerable  shades  of 
difference  in  the  manner  of  stating  the  rule  or  principle  by  dif- 
ferent judges  of  the  chancery  courts,  leaving  it  much  to  be  ap- 
prehended, that  instead  of  a  general  rule  applicable  to  all  cases 
of  a  like  general  character,  the  features  of  each  case  have 
formed  a  rule  for  itself,  thus  opening  that  broad  discretion, 
which,  however  it  may  be  disavowed,  is  practically  exercised, 
and  perhaps  necessarily  so,  by  courts  of  equity.  It  is  stated 
by  an  eminent  chancellor,  that  there  is  no  head  of  equity  more 
difficult  of  application  than  the  avoidance  of  a  contract  on  the 
ground  that  advantage  has  been  taken  of  distress  ;  but  generally 
speaking,  there  can  be  no  title  to  relief  where  the  advantage 
or  disadvantage  of  the  contract  depended  upon  subsequent  con* 
tingencies,  the  result  of  which  must  have  been  equally  uncer* 
tain  to  each  parly  at  the  time  of  the  contract.  It  is  added, 
tint  it  is  a  general  and  most  material  rule  in  all  cases  of  ac- 
counts, that  where  there  has  been  a  setderoent,  and  the  account 
has  either  been  signed  or  a  security  executed  at  the  foot  of  it, 
a  court  of  equity  will  not  open  that  transaction,  unless  the  evi- 
dence produced  (founded  on  the  charges  in  the  bill)  shows 
tlie  transaction  to  be  so  iniquitous  that  it  ought  not  to  be  brought 
forward  at  all  to  affect  the  party  sought  to  be  bound.  1  Hov- 
enden  on  Fr.  160;  Drew  v.  Power y  1  Sch.  &  Lefr.  192; 
Chambers  v.  Goldwin^  9  Ves.  266.  Some  principles,  bow- 
ever,  may  be  extracted  from  the  decisions  which  stand  not  con- 
tradicted by  others,  and  therefore  may  be  adopted  as  rules. 
One  is,  that  mere  inadequacy  of  price,  if  the  bargain  is  fair, 
is  no  ground  of  relief.*  Another,  that  if  the  value  of  the  thing 
foJd  depends  upon  a  contingency,  although  great  advantage 

*  The  plaintifi**!  counsel  cited  1  Mad.  Ch.  Pr.  (2d  ed.)  267,  270 ;  —  the  de- 
ftndant'tf  comisel,  1  Fonbl.  106;  Mortimer  r.  Capper^  1  Bro.  C.  C.  158;  SX9» 
•kmMf-  Baieman,  ibid.  22;  Evans  r,  Brawn^  Wightw.  102.    Reporter. 
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Fanum  may  be  gained,  yet  the  coDtract  shall  be  sustained.  Anotbei 
that  old  age  or  infirmity  alone,  without  practice  upon  it,  shdl 
not  avoid  a  contract.  But  in  all  cases,  misrepresentatior  of 
233  facts  essential  to  the  fair  understanding  of  the  bargain,  or  coo« 
cealment  of  such  facts,  being  within  the  knowledge  of  the 
party  who  seeks  to  enforce  it,  and  in  some  cases  (those  of 
trust  and  confidence)  an  innocent  tcithhoUing  of  information^ 
that  is,  where  the  party  himself  is  not  aware  of  the  importance 
of  it,  will  be  ground  of  relief ;  in  the  two  former  cases,  id  a 
court  of  law  as  well  as  in  equity,  —  in  the  latter,  generally,  io 
equity  only ;  these  courts  erecting  a  higher  standard  of  mo- 
rality in  contracts,  and  having  the  surer  means  of  enforcing  the 
observance  of  it,  particularly  that  inquisitorial  power  which 
applies  itself  directly  to  the  conscience  of  the  party  ;  though 
even  this  latter  doctrine  is  adopted  at  law  in  the  case  of  iu* 
surance. 

Thus  it  is  said  by  one  of  the  roost  respectable  treatises,  ^^  K 
upon  a  treaty  for  any  contract  a  man  makes  a  false  representa- 
tion, whether  knowingly  or  not^  by  means  of  which  he  puts  the 
party,  bargaining  under  a  mistake  upon  the  terms  of  the  bargain, 
it  is  a  fraud,  and  relievable  in  equity."  1  Madd.  Ch.  Pr. 
(2d  ed.)  262,  cites  Long  v.  Fletcher^  2  £q.  Cas.  Abr.  5.  That 
proposition  however  is  not  warranted  to  its  full  extent  by  the 
case  cited  to  support  it,  though  perhaps  it  is  substantially  true, 
viz.  that  a  court  of  equity  would  grant  relief,  for  they  might  do 
it  upon  the  ground  of  mistake,  if  there  were  no  fraud.  The 
I  case  cited  is,  that  the  seller  pretended  that  the  esute  sold  was 
under  a  lease  of  sixteen  years,  whereas  it  was  leased  for  only 
six  years./  I  should  infer  from  the  word  pretended ^  that  he 
knew  of  the  true  duration  of  the  lease,  and  therefore  it  was  a 
false  representation  and  fraudulent. 

It  may  be  taken  as  the  result  of  all  the  cases,  that  any  mate- 
rial misrepresentation^  or  actual  concealment  of  facts  which  are 
essential  to  a  fair  understanding  of  the  subject  of  the  contract, 
its  value,  and  the  relative  bearing  of  the  ofifered  consideration 
made  by  a  trustee  to  the  cestui  que  trusty  or  by  an  agent  to  bis 
principal,  is  a  fraud  which  will  vitiate  the  bargain  ;  and  that 
trustees^  and  those  who  are  afl^ected  by  that  character  in  a  court 
of  equity,  or  who  stand  in  a  confidential  relation  towards  the 
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property  and  the  owner,  are  still  further  obliged  in  tneir  bar- 
gains relating  to  the  trust  fund,  not  only  not  to  misaepresent, 
and  not  to  conceal,  but  also  to  disclose  every  thing  known  to 
them  which  in  the  mind  of  a  prudent  man  would  be  likely  to 
affect  the  bargain.  And  if  this  is  not  done,  although  there  may 
be  no  design  to  cheat,  it  is  a  constructive  fraud.  Perhaps  the 
whole  doctrine  is  summed  up  in  this  brief  sentence,  taken  from 
a  case  in  1  Sch.  &  Lefr.  209,  —  Concealment  of  a  material 
fact,  by  the  party  whose  duty  it  is  to  disclose  it,  is  sufficient  to 
set  aside  a  contract.  And  in  another  book,  (1  Simons's  Ch. 
Rep.  89,)  it  is  said,  that  a  partner  purchasing  must  give  a  full 
account  of  the  state  of  the  property.  And  in  3  Swanst.  73 
it  is  said,  full  information  is  required.  And  in  14  Ves.  300, 
that  although  the  purchaser  may  not  be  aware  of  the  duties  of 
giving  informationy  ^c.  which  the  court  would  require  in  th€ 
situation  in  which  he  stood^  it  is  necessary  to  impute  knowledge 
which  the  party  may  not  actually  have  had. 

We  subscribe  to  the;3e  doctrines  generally,  but  are  satisfied 
that  there  must  be  qualifications  suited  to  cases  of  an  extraor- 
dinary nature,  in  which  the  strict  application  of  the  rule  would 
infallibly  produce  injustice. 

If  a  trustee  or  an  agent  undertakes  to  purchase  of  the  owner 
an  estate,  or  stock,  or  debts,  with  the  condition  of  which  he 
may  be  well  acquainted,  and  of  which  the  dwner  is  entirely  or 
partially  ignorant,  there  is  no  doubt  a  sufficient  disclosure  should 
be  made  to  enable  the  owner  to  judge  of  the  adequacy  of  the 
ofl^er  made.  And  if  there  is  any  thing  misrepresented,  or  con- 
cealed, or  withheld  without  a  design  to  conceal,  the  bargain 
will  be  void.  But  suppose  the  subject  matter  of  the  bargain  to 
be  of  a  complicated  nature,  such  as  an  account  running  through 
many  years  and  many  volumes  of  books,  and  relating  to  trans** 
actions  which  may  in  a  measure  have  gone  out  of  memory  ;  iu 
such  case  all  which  fairness  requires  would  seem  to  be,  to  give 
information  sufficient  to  lead  the  party  into  an  inquiry,  a  willing- 
ness to  answer  to  all  questions  put,  and  a  surrender  of  all  the 
naaterials  of  knowledge  by  the  purchaser  to  the  seller.  The 
exhibit  of  a  balance  considerably  larger  than  the  sum  oflered 
for  it.  IS  of  itself  one  pretty  strong  ground  for  inquiry,  and  an 
intimation  of  contingencies  which  may  affect  the  bargain,  and 

937 


233 

F&mam 
Brooks. 


2.^4 


Digitized  by  VjOOQIC 


234  SUFFOLK  AND  NANTUCKET- 

Farnam      if  the   books  and  memoranda  containing  the  elements   from 
Brooks.       which  th*  balance  is  composed,  be  offered  for  scrutiny,  there 

' seems  to  be  no  ground  to  impute  fraud.     If  the  party  entering 

335  into  the  contract  has  the  full  means  of  knowledge  committed  to 
him  by  the  other  party,  and  does  not  choose  or  neglects  to  avail 
himself  of  them,  it  is  his  own  fault  if  the  bargain  turns  out  uo« 
favorable.  He  may  have  too  much  confidence  in  the  party 
with  whom  he  deals,  to  think  it  necessary  to  go  into  a  particular 
examination  ;  but  if  that  confidence  is  not  well  placed,  the  bar 
gain  will  not  be  affected. 

By  these  principles  the  conduct  of  Brooks  is  to  be  tried,  in 
relation  to  the  representation  of  unsettled  claims  on  account  of 
which  a  deduction  from  the  balance  of  his  account  was  allowed 
in  the  settlement.  It  is  not  necessary  to  go  through  the  evi- 
dence in  relation  to  each  policy,  as  was  done  in  the  argument, 
on  the  one  side  to  prove  a  fraudulent  representation  or  con- 
cealment, and  on  the  other  to  furnish  explanations.  The  very 
form  of  the  statement  shows  that  it  was  not  the  intention  o( 
Brooks  to  exhibit  a  detailed  account  of  the  circumstances  relat 
ing  to  each  voyage  or  vessel  insured.  The  remarks  made 
upon  each  policy  were  calculated  to  excite  inquiry,  rather  than 
to  mislead.  If  untrue^  and  fenoton  to  he-so^  this  would  be  actu* 
al  fraud  ;  if  untrue,  and  not  known  to  be  so,  according  to  soaie 
of  the  cases  cited,  it  would  be  constructive  fraud.  But  if  true, 
as  I  believe  they  are  all  found  to  be,  to  the  letter,  hvi  brief ^ 
and  containing  nothing  but  an  intimation  that  there  tcert  out- 
standing claims^  the  question  is,  whether,  under  the  circum 
stances  existing  at  the  time,  there  was  any  misleading,  or  any 
designed  withholding  of  a  more  full  disclosure,  for  the  purpose 
of  bringing  about  a  bargain,  unfair  and  unequal,  in  which  the 
advantage  was  to  be  on  his  side  ;  or  whether,  without  such 
intent,  the  administrator^  were  hindered  or  obstructed  from  a 
more  thorough  knowledge  of  the  subject,  which  has  since  been 
obtained. 

There  are  some  circumstances  to  be  considered,  quite  im* 
portant  in  determining  the  character  of  this  transaction*  The 
statement  exhibited  is  the  same  which,  in  the  lifetime  of  Hub- 
bart,  had  been  presented  to  him,  had  lain  among  his  papers, 
and  had  come  into  the  hands  of  the  administrators.     A  similai 
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brief  statement  had  been  made  to  other  underwriters  previous      Farnam . 
to  settlement  with  ^hem.     What  was  the  object  of  the  state-      Brooks. 
raent  ?     Not  to  show  any  liability  of  Hubbart's  estate  for  any  * 

precise  sum,  not  even  to  show  a  liability  al  all ;  but  to  repre*  23^ 
sent  that  there  were  outstanding  claims  which  might  or  might 
not  turn  out  to  be  avaikble  against  the  underwriter.  The  his- 
tory of  every  case  and  the  contingency  attending  it  might  be 
ascertained  by  a  recurrence  to  the  books  ;  certainly  by  inquiry 
of  Brooks.  The  books  were  placed  at  the  dispbsal  of  the  ad- 
ministrators or  their  friend  Aaron  Bean,  and  Brooks  stood  ready 
to  aid  in  any  investigation  which  they  required.  They  must 
have  known,  not  only  that  the  claims  were  conHngefU^  but  that 
they  did  not  go  to  the  extent  of  the  liability  of  Hubbart  on  the 
policy,  for  subscriptions  to  the  amount  of  $  10,000  were  to  be 
assumed  by  Brooks,  and  the  allowance  made  for  it  on  their 
part  was  short  of  half  the  sum.  Was  it  not  their  business  then 
to  make  inquiries  as  to  the  nature  and  extent  of  their  contingent 
liabilities,  and  had  they  not  the  opportunity  so  to  do  ?  And  is 
it  reasonable  that  their  successor,  nearly  twenty  years  after  they 
were  satisfied,  shojld  resort  to  this  statement  as  a  ground  of 
fraud  ?  We  certainly  doubt  whether,  in  the  strictest  applica 
tion  of  the  principles  of  equity  jurisdiction  even  in  regard  to 
trustees,  after  the  trust  had  ceased,  a  settlement  would  be 
avoided  for  such  a  cause  as  this,  after  so  great  a  lapse  of  time, 
even  without  reference  to  the  statute  of  limitations  ;  for  there 
are  many  cases  where  what  are  called  stale  demands,  have 
been  rejected  even  within  the  period  of  six  years.  Why  should 
this  matter  have  slept  eighteen  or  twenty  years,  no  dissatisfac- 
tion being  expressed  either  by  the  administrators,  their  agent, 
or  the  heirs,  either  themselves  intelligent  or  represented  by  in- 
telligent persons,  if  there  had  been  any  ground  of  complaint 
originally  on  account  of  the  deficient  information  in  regard  to 
these  policies  ?  Even  that  which  is  relied  upon  as  showing 
most  strongly  a  concealment,  or  misrepresentation,  or  a  state- 
ment calculated  to  mislead,  was  so  stated  as  to  lead  any  man  to 
a  further  inquiry,  if  further  information  was  wanted  In  regard 
to  this  vessel,  the  Governor  Strong,  the  remarks  are,  "  Con* 
denmedy  bui  ihoftghi  to  be  no  hss^  — premium  returned.'*^  The 
veaael  was  in  fact  condemned  as  being  unseaworthy.     Was  not 
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this  infornQation  enough  to  authorize  the  administrators  to  say, 
fVe  will  allow  nothing  on  account  of  this  vessel  ?  You  say  it 
is  supposed  there  is  no  loss  for  which  the  underwriters  are  ac- 
237  countable,  and  that  you  have  given  up  the  premium.  JVow 
there  was  a  claim  on  account  of  the  vessel.  There  is  no  sug- 
gestion of  any  thing  false.  There  seems  to  be  no  suppression, 
within  the  meaning  of  the  term,  because  nothing  more  was  in* 
tended  by  the  statement  than  an  indication  that  there  was  some* 
thing  unsettled.  It  was  in  the  power  of  the  administrators  or 
Bean  to  push  their  inquiries,  or  to  examine  the  books. 

Looking  to  the  circumstances  in  which  the  parties  stood  at 
the  time,  the  object  in  view  by  both,  it  is  not  extraordinary  that 
an  investigation  was  not  sought  for,  any  further  than  to  compare 
the  balance,  stated  on  the  sheet,  and  those  in  the  books.  Here 
was  the  large  sum  of  $  64,000  acknowledged  to  be  due. 
There  were  certain  contracts  unclosed.  What  the  resuh 
might  be  was  unknown.  There  was  ground  to  believe  that  the 
contingencies  would  not .  amount  to  a  great  deal ;  still  there 
were  contingencies,  and  the  accounts  could  not  be  completely 
closed,  until  these  affairs  were  settled.  Brooks  was  desirous 
of  closing  the  account.  The  administrators  must  have  been 
equally  desirous.  He  shows  them  a  balance  of  $  64,000.  He 
states  certain  subjects  on  which  there  might  be  future  claims, 
the  amount  of  which  could  not  be  ascertained.  They  might 
amount  to  little  or  nothing,  or  to  a  considerable  sum.  He  rep^ 
resents  them  as  unsettledy  and  makes  general  remarks  upon 
each  ;  which  remarks  are  true,  so  far  as  they  go,  and  are  suffi- 
cient to  show  that  many  or  most  of  the  liabilities  were  not  only 
contingent,  but  that  the  eventual  liability  might  not  be  large. 
Was  it  to  be  expected,  that  at  the  first  setting  out  with  an  offpr 
of  compromise  he  would  give  a  detailed  account  of  each  risk  ' 
Or  might  he  not  have  honestly  supposed,  that  if  the  administra- 
tors chose  to  be  more  fully  acquainted,  they  would  make  the 
due  inquiries  ?  They  chose  their  own  man  to  examine  for 
them  ;  he  was  not  misled,  tampered  with,  or  cajoled.  He  ex- 
amines as  far  as  he  chooses,  and  advises  to  the  compromise. 
Can  there  be  an  imputation  of  fraud,  under  these  circumstances, 
by  one  now  representing  the  estate,  but  then  an  utter  stranger 
.o  all  the  transactions  ? 
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But  it  is  said  that  this  is  not  a  case  where  information  suffi-      Faroam 
cient  to  put  the  party  on  inquiry  will  protect  the  bargain,  be-      Brooks. 


cause  here  is  an  agent  buying  of  his  principal,  and  he  is  bound 
to  make  a  full  disclosure  of  the  state  of  the  subject  of  the  bar^  2^ 
gain.^  This  is  sound  doctrine,  but  it  admits  of  the  qualification 
before  stated  ;  that  is,  if  the  subject  is  a  contingency,  — if  it 
relates  to  matters  of  a  complicated  nature,  depending  upon  an 
examination  of  numerous  accounts,  —  and  a  general  statement 
is  made  which  opens  the  subject  to  inquiry,  there  being  no  act- 
ual misstatement,  and  the  agent  is  ready  to  give  any  informa- 
tion asked  for,  and  he  places  the  books  and  documents  in  the 
hands  of  the  principal,  —  and  under  these  circumstances  the 
compromise  offered  is  accepted,  —  it  is  not  a  case  for  relief  in 
equity,  if  the  agent  should  gain  by  the  bargain.  Certainly  not 
after  so  long  a  lapse  of  time,  and  the  death  of  one  of  the  con- 
tracting parties,  and  the  friend  employed  by  that  party  to  in- 
quire and  examine.  For  aught  now  to  be  known,  if  they  were 
alive,  they  would  discountenance  any  attempt  to  vacate  the 
compromise  made  by  them.  Under  all  these  circumstances, 
would  it  not  have  been  disingenuous  on  their  part,  and  unjust 
towards  the  defendant,  to  have  set  up  this  charge  of  fraud 
against  him  ?  He  gives  a  general  statement  as  the  basis  for  a 
compromise,  —  is  ready  to  give  such  particular  information  as 
may  be  required,  — offers  the  books  and  documents  in  which 
the  particulars  are  recorded.  The  administrators  take  the  sub- 
ject into  consideration,  —  employ  a  person,  in  whom  they  have 
confidence,  to  examine.  He  engages  himself  in  the  work  six- 
teen or  seventeen  days,  reports  his  satisfaction  to  the  adminis- 
trators ;  they  agree  to  the  compromise  and  accept  the  money. 
It  is  said  that  their  agent  was  unskilful ;  they  should  then  have 
employed  another. 

]^  dissatisfaction  had  been  expressed,  or  a  desire  for  more 
full  examination.  Brooks  might  have  furnished  it,  or  at  least  the 
compromise  might  have  been  refused  or  suspended.  To  suffer 
such  a  matter  to  remain  sixteen  years  before  any  intimation  wti 
made  of  any  cause  of  complaint,  and  then  to  ground  an  imputft* 

>  See  1  Story'i  Comm.  Eq  310  to  313. 

toJm.  it  21  an 
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Farnam  tion  of  fraud,  or  even  oegligeDce,  upon  a  rigorous  scrutiny  of 
g^^  books  and  papers  which  were  in  the  possession,  or  at  tlie  dis- 
posal  of  the  party  supposed  to  have  been  taken  advantage  of 
when  he  made  the  compromise,  would  be  to  carry  the  searching 
operation  of  a  bill  in  equity  beyond  the  bounds  of  reason  and 
justice.  Much  weight  ought  to  be  given  to  an  answer  under 
oath,  in  regard  to  the  motives  and  explanations  of  doubtful  acts, 
under  such  circumstances  ;  and  nothing  but  clear  proof  should 
be  allowed  to  countervail  it. 

The  last  ground  taken  for  avoiding  the  contract  is  \he* 
concealment  of  the  state  of  the  French  and  Spanish  claims ; 
keeping  them,  as  is  alleged,  entirely  out  of  sight,  the  defendant 
having  full  knowledge  that  there  were  such  claims,  and  the  ad* 
ministrators  being  wholly  ignorant  of  the  fact  and  of  the  nature 
of  such  claims.  These  claims,  at  the  time  of  the  settlement, 
existed  in  the  character  of  a  right  to  salvage  upon  property  in- 
sured by  Hubbart  during  the  existence  of  the  copartnership. 
In  the  year  180S  nothing  more  was  known  of  them,  than  that 
the  captures  or  the  condenmations  were  illegal,  and  that  the 
governments  were  bound  by  general  principles  of  justice  to 
make  restitution.  The  situation  of  the  Spanish  and  French 
nations  and  governments  at  that  time,  was  not  such  as  to  afford 
any  reasonable  hopes  of  redress  for  injuries  which  could  be 
repaired  only  by  money.  There  was  perhaps  an  obligation  on 
the  government  of  the  United  States  to  procure  redress  for  its 
citizens,  or  themselves  to  reimburse  them.  But  the  expecta- 
tions were  so  small  that  claims  thus  situated  were  thought  to  be 
of  little  or  no  value. 

It  is  alleged  in  the  bill,  that  these  claims  were  not  thought  of 
by  the  parties,  and  not  taken  into  the  estimate  in  the  compro- 
mise, and  it  is  so  admitted  in  the  answer.  They  were  involved 
in  the  general  mass  of  losses  paid  for  at  the  office,  subject  to 
such  salvage  as  might  afterwards  happen  to  them.  Nothing  was 
paid  for  them  ;  they  formed  no  part  of  the  consideration  of  the 
compromise,  distinct  from  other  losses  which  had  accrued  to  the 
office  and  had  been  paid  there. 

This  subject  is  presented  in  two  views ;  6rst,  as  going  to 
tToid  the  compromise,  on  the  ground  of  fraud  in  withholding 
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knowledge  possessed  by  the  defendant ;  and  secondly,  as  show-      Farnam 
bg  that  if  the  compromise  is  sustained,  these  claims,  not  being      Brooks. 
the  subject  of  it,  did  not  pass  by  the  transfer,  so  that  the  money 
recently  received  on  their  account  belongs  to  the  estate  of 
Hubbart. 

In  regard  to  the  first  ground,  we  think  it  clear  that  the  facts 
do  not  show  any  such  concealment  as  will  effect  the  purpose 
proposed.  The  representation  did  not  purport  to  give  any 
accoint  of  sources  from  which  by  possibility  advantages  might  MO 
accrue  on  policies  actually  settled  and  paid.  It  was  supposed 
by  both  parties  that  contingencies  of  this  nature  existed.  There 
might  be  salvage  upon  every  loss  which  had  been  paid.  But 
the  defendant  was  not  possessed  of  more  information  as  to  the 
possible  future  value,  than  every  citizen  of  the  United  States 
bad,  or  might  have  obtained.  The  facts  from  which  calcula* 
tions  were  to  be  made,  were  of  a  public  nature,  open  to  every 
one,  consisting  of  state  papers  and  documents,  which  had  been 
published  by  the  government.  It  was  a  case  of  equal  knowl- 
edge, except  that  the  defendant,  from  the  nature  of  his  business, 
may  be  supposed  to  have  been  capable  of  forming  a  better  cal- 
culation than  the  party  he  dealt  with.  But  he  swears  in  his 
answer,  that  they  were  not  thought  of,  and  there  is  no  reason  to 
suppose  that  they  were  ;  indeed  the  charge  in  the  bill  is  founded 
upon  their  having  escaped  attention.  Except  for  the  purchase 
made  of  the  Floridas,  a  political  measure,  probably  of  great 
wisdom,  they  would  not  be  thought  of  even  now.  There 
seems  to  be  no  ground  to  impute  fraud,  for  not  making  the  ex- 
istence of  these  claims,  dormant  as  they  then  were,  an  item  in 
the  representation.  And  here  again  the  administrators  possess- 
ed the  means  of  knowledge,  that  there  were  such  claims.  The 
books  contained  an  account  of  every  policy,  and  the  occasion 
of  every  loss.  And  it  was  in  their  power  to  have  presented 
this  as  an  obstacle  to  the  compromise,  or  to  have  seen  that  it 
formed  an  exception. 

The  conduct  of  several  other  underwriters  m  regard  to  these 
claims  shows  the  estimate  in  which  they  were  held.  Two  only, 
and  those  the  most  careful  and  skilful,  provided  against  this 
contingeocy  ;  the  others  entered  into  the  compromise  witho  jt 

943 


Digitized  by  VjOOQIC 


240 

Fftrnam 

9, 

Brooks. 


341 


SUFFOLK  AND  NANTUCKKT. 

attending  to  it.  There  is  no  fraud,  actual  or  constructive,  id 
this  branch  of  the  case. 

But  it  is  insisted,  that  owing  to  the  very  circumstances  whicb 
may  excuse  the  defendant  from  the  imputation  of  fraud,  in  re- 
gard to  these  claims,  the  ignorance  of  the  parties  of  their  jx- 
istence  and  value,  and  they  not  being  taken  into  the  estimate  on 
the  making  of  the  compromise,  they  ought  to  be  considered  as 
not  having  passed  by  the  general  words  of  the  transfer.  For 
myself,  I  should  be  glad  to  come  to  this  conclusion,  and  have 
labored  much  to  do  so  ;  not  because  I  have  thought  there  was 
any  thing  unfair  in  the  transaction,  for  I  verily  believe  that  these 
claims  were  deemed  of  too  little  value  to  enter  into  the  compu- 
tation by  either  party,  but  because  I  entertained  the  notion,  that 
the  very  insignificance  of  the  claims,  which  occasioned  the  ut- 
ter negligence  of  them  in  the  compromise,  and  their  great  value 
at  the  present  time,  arising  from  unforseen  circumstances,  fur- 
nish some  reason,  in  a  scrupulous  nicety  of  dealing,  to  hesitate 
whether  an  advantage  thus  obtained,  though  fairly,  ought  to  be 
retained.  If  they  had  been  estimated  at  the  lowest  possible 
price,  so  that  the  minds  of  the  parties  bad  been  brought  to  the 
consideration  of  them,  ^  the  purchase  would  have  been  but  a 
common  speculation  not  to  be  complained  of. 

We  however  are  bound  to  consider  what  is  the  legal  efTect 
of  the  contract  between  the  parties,  and  if  it  cannot  be  avoided 
on  the  ground  of  fraud,  we  cannot  interfere  with  it.  The  claims 
were  contingencies,  and  as  such  were  capable  of  transfer,  and 
their  subsequent  value  does  not  form  a  ground  for  relief  against 
it.  They  were  a  part  of  the  general  mass  of  contingencies 
intended  to  be  transferred,  for  which  the  assumption  of  out- 
standing risks,  great  or  small,  was  a  legal  consideration.  It 
seems  to  be  a  principle  of  equity  as  well  as  law,  that  a  general 
conveyance  of  a  whole,  carries  all  the  parts,  however  remote, 
and  although  not  contemplated  at  the  time  of  the  bargain.  The 
defendant,  by  the  compromise,  was  substituted  to  Hubbart  in 
every  thing  relating  to  the  insurance  accounts ;  these  claims 
were  a  part  of  them.  If  the  transfer  is  not  defeated,  these 
cannot  be  taken  out  of  it.  These  claims  come  within  the 
general  words,  and  therefore  pass.     Com.  Dig.  (Hamm.  ed.) 
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finrnl,  E  9,  io  note  ;  Evans's  Pothier,  p.  59,  60  ;  Mortimer      Farnajii 
?.  Capper  J  1  Bro.  C.  C.  158.**  ^^ 

We  have  taken  this  view  of  the  case,  prolix  perhaps,  but 
after  all  not  minute,  because  the  nature  of  the  demand,  the  cir- 
cumstances under  which  it  is  brought  forward,  and  the  powerful 
manner  in  which  it  has  been  supported  in  the  previous  prepara-  242 
ton,  as  well  as  in  the  skilful  but  honorable  manner  in  which  it 
has  been  conducted  in  court,  seemed  to  demand  an  examination 
cf  the  general  merits  of  the  bill.  We  might  have  taken  a  shorter 
route  to  discharge  ourselves  of  the  case,  for  we  are  all  satisfied 
that  the  plaintiff's  claim,  except  that  part  which  will  be  partic- 
ularly considered  by  itself  in  the  close,  is  barred  by  the  statute 
of  limitations. 

The  statute  is  insisted  on  as  a  bar,  and  this  being  the  first 
opportunity  we  have  had  to  consider  maturely  its  application  to 
processes  in  equity,  it  has  become  our  duty  to  ascertain  how  far 
it  is  affected  by  principles  usually  applied  in  courts  of  chancery,  f 
In  England  we  understand  the  courts  of  equity  do  not  consider 
the  statute  binding  upon  them  ex  propria  vigore ;  at  least  that 
is  the  opinion  of  some  who  administer  equity  in  these  courts ; 
but  they  adopt  and  admit  it  with  certain  limitations  and  excep- 
tion as  an  equitable  rule  of  decision.  They  exercise  certainly 
a  very  broad  discretion  in  this  particular.  Without  the  statute, 
they  reject  claims  sometimes  on  the  ground  that  they  are  stale, 
or  that  the  state  of  things  has  been  acquiesced  in,  and  that  there 
has  been  laches,  and  this  within  six  years.  At  other  times,  they 
uphold  claims  even  beyond  twenty  years  and  when  the  original 
parties  to  the  transaction  have  all  deceased. 

*  The  defendant*!  counsel  cited  likewise  Freeman  v.  Ckandos,  Cowp.  360  > 
BmmmotU  ▼.  Bromley,  1  Tamer,  51  ;  Batty  v.  Uoyd,  1  Vera.  141  $  Stephens 
T.  Batemenj  1  Bro.  C.  C.  22.     Reporter. 

1  See  WeUk  t.  Bradhury,  16  Pick.  375;   I  Story's  Comm.  Eq.  159  to  164. 

f  To  show  that  the  statute  of  limitations  was  a  bar  to  the  plaintiff's  claim, 
tiie  defendant's  counsel  cited  Bridget  r.  MitcheU,  Gilb.  Eq.  Rep.  224 ;  3  Eq. 
Cm.  Abr.  579;  1  Mad.  Ch.  Pr.  (2d  ed.)  98, 99,  100;  Staekhouse  ▼.  Barnstom, 
10  Ves.  460 ;  Sherman  ▼.  Sherman,  2  Vera.  276 ;  Herey  r.  Dintooodyj  4  Bro. 
C.  C  26d;  Loom  t.  Briggs,  3  Aik.  105;  Pickering  v.  Stamford,  2  Yes.  jan. 
583;  BrwmeU  t.  BrowneU^  2  Bro,  C.  C.  63;  Gregory  t.  Gregory,  Cooper, 
901 ;  Lackey  ▼.  Loekey^  Finch's  Prec.  Ch.  518 ;  Deloraine  v.  Browne^  3  Bro. 
C.  C.  tf39 ;  Kama  ▼.  Bloodgood,  7  Johnt  Ch.  R.  90;  Hovenden  v.  J^nnettey,  % 
Seh.  A  Lefr.  607.    Reporter 

21  *  Mft 
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Fwnam  It  certainly  may  be  doubted  whether  this  Court  has  su<  b  ex 

]l^^  tensive  discretion  in  regard  to  a  statute  made  for  common  secu- 
"——  f\iy  and  public  convenience.  The  statute  of  limitations  may 
not,  in  terms,  reach  suits  in  equity  in  England,  because  it  speaks 
of  acli(m9^  which  is  a  term  generally  signifying  suits  ai  commoi 
law.  But  it  should  be  considered,  that  our  statute  of  limitatioDs 
was  enacted  long  before  there  was  any  remedy  by  suit  in  equity, 
S43  and  that  the  legislative  provision  covered  all  the  remedies  for 
debt  on  simple  or  implied  contract  then  known  in  the  Common- 
wealth, specially  including  actions  of  account,  which  was  the 
only  remedy  by  one  partner  against  the  other,  without  an  ex- 
press promise  to  account.  When  new  remedies  were  given  od 
particular  subjects  for  which  remedies  also  at  common  law 
existed,  though  not  so  convenient,  it  cannot  be  supposed  the 
legislature  intended  a  virtual  repeal  of  the  statute  of  limitations 
and  thus  to  open  the  door  of  litigation  on  subjects  which  bad 
slept  quietly  for  years  under  that  statute.  Nothing  but  an 
express  declaration  of  the  legislative  will  could  work  so  unex- 
pected an  effect. 

The  statute  therefore  operates  with  us  tx  vigare  mo,  in 
equity  as  well  as  at  law,  and  not  by  the  discretion  or  courtesy 
of  the  courts.' 

But  there  are  certain  subjects  which  are  not  within  the  reach 
of  the  statute,  even  with  us,  in  chancery  proceedings.  One  is 
that  of  trtistSj  which  were  never  directly  subject  to  an  action 
at  common  law,  and  therefore  not  within  the  view  of  the  legis- 
lature when  the  statute  was  passed,  and  because  from  their 
very  nature  they  could  not  be  subject  to  limitation  while  they 
continued  undischarged.*  Now  we  understand  that  this  ex- 
ception, even  in  England,  is  confined  to  direct  trusts  created 
by  deed  or  will ;  or  perhaps  by  appointment  of  law,  such  as 
executorships  or  administrations ;  of  which,  however,  we  do 

1  Bee  Johnson  t.  ^mes,  11  Pick.  183. 

*  On  Uiis  subject  the  phuntiff '•  eouniel  cited  Hemmmwayv.  ChUes^  5  Pick 
381 ;  1  Mad.  Ch.  Pr.  (2d  ed.)  100 ;  Pickering  t.  Siamtford,  2  Ves.  jan.  581 . 
aalkdd  ▼.  Vernon,  1  Eden,  (i4;  Vernon  t  VawdTy,2A\k.  119;  Murray  ▼. 
Pelmery  2  Sch.  A  heft,  474 ;  Hardwicke  ▼.  Vernon^  14  Vec.  504 ;  Roche  t. 
O* final,  1  Ball  &  Beatty,  330;  OOver  t.  CouH,  8  Price,  170;  Bamney 
Wdnelander,  1  Johns.  Ch  R.  550;  Butter  ▼.  HaekeU,  4  Demme.  706.     Be 
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not  speak  with  certaioty.     But  cases  of  constructive  trusts  re-      Funam 
suhiug  from  partnersbips,  agencies,  and  the  like,  are  held  there      Brooki. 

to  be  subject  to  the  statute.     And  this  doctrine  is  f  dopted  and  " 

lucidly  explained  by  Story  J.  in  the  case  of  Robinson  v.  Hook^ 
4  Mason,  139. 

The  trust  attributed  to  the  defendant  in  this  case,  is  clearly 
of  the  latter  sort,  a  constructive  trust.  He  is  rather  quasi  trus- 
tee, or  was  at  the  time  of  the  compromise.  On  the  dissolution 
of  the  copartnership  with  Hubbart,  having  his  funds  in  his  344 
bands  and  the  accounts  to  be  settled,  he  was  debtor  under  cir- 
cumstances which  imposed  on  him,  to  a  certain  extent,  the  du- 
ties of  a  trustee.  It  is  a  constructive  trust,  and  so  subject  to 
the  statute  of  limitations.  And  this  is  a  most  reasonable  doc- 
trine, for  as  almost  every  relation  between  man  and  man  may, 
in  a  court  of  equity,  be  converted  by  construction  into  a  trust, 
if  such  trusts  were  held  to  be  unaffected  by  the  statute,  it  would 
be  repealed  by  judicial  discretion.  And  we  should  see  a  man 
held  liable  or  discharged  imder  the  same  laws,  according  to  the 
tribunal  into  which  he  might  be  called.  An  action  at  common 
hw,  but  for  the  statute,  would  lie  for  any  branch  of  the  claim 
set  up  by  the  plaintiff  in  his  bill. 

The  case  cited  from  our  own  reports,  (5  Pick.  321,)  was  a 
case  of  the  former  description,  — of  an  actual  trusty  created  by 
will ;  and  in  a  ver}'  brief  sentence,  perhaps  the  germ  of  the  law 
on  this  subject  is  expressed.  The  Court  say,  ^Uhe  general 
statute  of  limitations  of  six  years  does  not  affect  trusts;  so 
much  however  of  the  demand  as  consists  of  labor  and  ser- 
vices may  be  barred  by  that  statute."  With  regard  to  the 
latter  demand,  possibly  a  court  of  equity  might  have  held  the 
adminbtrator,  by  construction  of  law,  a  trustee,  for  the  labor 
sued  for  was  done  by  a  person  non  compos  mentis^  and  the 
administrator  was  the  trustee  of  his  real  estate^  upon  which  the 
.  work  was  done.  At  most,  however,  it  was  only  decided,  that 
an  actual  trust  created  by  will  is  not  affected  by  the  statute  of 
limitations.^ 

I  Sm  Hemmemoay  r.  Gates,  5  Pic^.  (3d  ed.)  522,  note  2;  Bangs  t.  HoS,  9 
P&ek.  (8d  ed  )  372,  note  1,  and  eaeet  cited ;  Jhtdretos  r.  Sparhawk,  13  Pick. 
993;  0  Peten,  416, 417;  Shenoood  v.  SutUm^  5  Mason,  143;  TerriU  t.  Mwr% 
4  Teller,  101 
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Farnam  The  other  ground  upon  which  the  statute  of  limitations  b 

2^^  allowed  to  be  avoided  is  fraud ;  *  and  we  do  not  discern,  upon 
examination  of  the  authorities  cited,  any  material  difference  in 
the  principle  when  applied  in  chancery  and  when  at  law.  The 
common  law  allows  fraud,  if  not  discovered  until  within  six 
ysars  before  action  brought,  to  be  a  good  answer  to  the  stat- 
ute ;  as  in  Homer  v.  FUh^  1  Pick.  435.  Courts  of  equity  do 
no  more,  except  that  they  do  not  in  all  cases  require  a  recent 
£45  discovery  of  the  fraud  to  repel  the  statute.  The  general  doc- 
trine however  is,  that  the  lapse  of  six  years  after  the  discovery 
is  a  bar.^  At  common  law  an  action  of  tort,  or  fraud,  or  de- 
ceit itself,  will  be  barred  by  the  statute,  and  therefore  the 
party,  to  avoid  it,  must  show  a  disability  to  sue^  from  want  of 
knowledge  of  the  facts  Qonstituting  the  fraud,  until  within  siv 
years. 

In  this  case  the  fraud  alleged,  or  rather  supposed  ^o  anse  oul 
of  the  facts,  has  relation  to  a  settlement  which  took  place  eight- 
een or  nineteen  years  before  the  bill  was  filed,  and  the  party 
supposed  to  be  injured  had  the  means  /Aen,  as  well  as  since,  to 
detect  and  expose  it.  A  new  representative  of  the  estate  has 
sprung  up,  who  professes  to  have  discovered  fraud  from  the 
same  materials  which  were  in  the  hands  of  his  predecessors. 
One  of  the  same  heirs  who  sanctioned  the  settlement  and  who 
must  have  suffered  from  the  fraud,  if  any  were  committed,  has 
remained  to  the  present  time  in  full  possession  of  understand- 
ing and  means  to  recover  his  rights.  Nothing  new  has  trans- 
pired, except  the  receiving  of  a  considerable  sum  of  money 
from  claims  transferred,  and  supposed,  at  the  time,  to  be  with 
out  value. 

We  think  this  would  be  deemed  a  stale  demand  in  England, 
and  with  reason,  for  it  would  be  in  the  highest  degree  mischiev- 
ous to  the  interests  of  men  and  the  peace  of  their  families,  if 

*  The  plaintiff's  oounael  cited  Homer  r.  Fi^,  1  Pick.  4.35:  — the  defend- 
ant*! ooaniel  cited  Qregory  t.  Gregory,  Cooper,  201  ;  3  Eq.  Cm.  Abr.  680 ; 
First  Mass.  Tump.  t.  Fidd,  3  Mau.  R.  206.    Reporter, 

>  See  Htmer  v.  Fish,  1  Pick.  (2d  ed  )  438,  note  1 ;  WeUes  w.  Fish,  3  Pick. 
(8d  ed.)  75,  note  1 ,  and  cases  cited ;  Morton  ▼.  Chandler,  8  Greenleaf,  9 ;  Cole 
V.  MGlaiMry^  9  Greenleaf,  131 ;  Sherwood  t.  SuWm,  5  Mason,  143 ;  ReTised 
Stat  c  120,  §  12;  TVoi^y  t.  amiik,  20  Johns.  R.  33. 
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such  old  transactions,  for  a  long  time  supposed  to  be  settled,  i-Vnam 
and  when  those  who  best  knew  whether  they  were  injured  or  Brooks, 
not  are  dead,  should  be  vnravelled  upon  surmises  or  slight  sug-  ~  ' 

gestions,  or  even  upon  circumstances  which  may  appear  strong, 
but  which  the  very  lapse  of  time  itself  may  render  it  impossi- 
ble to  explain  ;  and  this  too  where  the  party  supposed  to  be 
injured  was  not  in  necessitous  circumstances,  so  as  to  be  ex- 
posed to  extortion  or  undue  influence,  or  without  friends  to 
assist  him  in  the  protection  or  recovery  of  his  rights.  The 
whole  community  might  well  tremble  at  this  formidable  engine, 
a  bill  in  eguify,  should  length  of  years,  and  settlements  deliber- 
ately made,  be  no  defence  to  it.  But  besides  this,  we  are 
satisfied,  after  a  full  examination  of  all  the  authorities  cited,  that 
the  general  doctrine  of  courts  of  chancery  is,  that  when  the 
statute  is  insisted  on  as  a  bar,  it  cannot  be  avoided  by  mere 
constructive  fraud,  which  may  be,  as  appears  in  many  cases,  346 
and  which  it  is  acknowledged  was  in  this,  consistent  with  moral 
integrity  and  innocence  of  intention.  To  make  an  imperfect 
statement  which  the  party  believes  sufficient  to  give  adequate 
knowledge,  being  ready,  if  asked,  to  give  all  further  information, 
is  called  fraud,  constructive  fraud,  in  certain  relations,  but  there 
is  n-^  case  of  this  kind  which  will  warrant  us  in  saying  that  the 
statute  of  limitations  should  not  be  applied  to  it. 

Having  examined  with  great  care  all  the  authorities  cited 
upon  this  point,  I  think  I  may  venture  to  affirm,  that  there  is 
scarcely  one  decision  of  a  court  of  chancery  which  goes  to 
reject  the  statute  of  limitations  as  a  bar,  except  where  actual 
fraud  has  been  committed.  It  may  appear  otherwise  in  some 
of  the  compilations,  and  in  the  marginal  notes  to  some  of  the 
cases  ;  but  in  looking  into  the  cases  themselves  it  will  be 
found  that  fraud  is  the  ground  of  the  decision.  In  this  Court 
we  think  as  much  force  must  be  given  to  the  statute,  when 
pleaded  to  a  bill  in  equity,  as  to  an  action  at  common  law,  and 
it  can  be  avoided  in  the  same  way  only  ;  that  is,  by  showing 
that  there  had  been  a  concealment,  and  that  the  discovery  of 
the  fraud  was  only  within  six  years  ;  and  this  allegation  may 
be  traversed  in  order  to  set  up  the  statute.  If  the  aggrieved 
party  knew  of  the  fraud  when  it  was  committed,  or  had  full 

S49 
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FWnam      possessioD  of  the  means  of  detecting  il,'  which  is  the  same  as 
^g^^      knowledge,  neglect  to  bring  forward  bis  complaint  for  more 
"  than  six  years  will  deprive  him  of  his  remedy,  and  ought  to, 

upon  the  very  principles  and  reasons  on  which  the  statute  of 
limitations  was  enacted.  We  apprehend^  that  if  we  should 
sustain  a  bill  founded  on  fraud  committed  more  than  six  years 
before  the  filing  of  the  bill,  without  any  proof  of  an  actual 
concealment  of  it  and  a  discovery  only  within  the  time  of  limi- 
tation, we  should,  to  a  great  extent  and  in  a  large  class  of 
cases,  judicially  repeal  the  statute ;  which  we  certainly  are  not 
inclined  to  do,  believing  it  would  be  a  usurpation  of  power, 
and  believing  also  that  the  statute  is  beneficial  in  its  operation 
upon  the  community. 

To  support  our  opinion  upon  this  part  of  the  subject,  a  multi- 
tude of  authorities  might  be  arrayed,  but  as  they  have  all  been 
examined  and  compared  by  a  most  able  hand  in  the  case  of 
t47  Kane  v.  Bloodgoody  7  Johns.  Ch.  R.  90,  114,  we  may  well 
spare  the  profession  the  tedium  of  repeated  citations  of  the 
same  authorities.  By  consulting  the  case  last  referred  to,  it  will 
be  seen  that  the  present  chancery  doctrine  in  England,  as  well 
as  in  New  York,  is,  that  except  in  cases  of  strict  trust,  which 
from  their  nature  are  cognizable  only  in  a  court  of  equity, 
there  is  very  little  difference  in  the  application  of  the  statute 
of  limitations  in  the  two  jurisdictions  of  law  and  equity ;  and 
Chancellor  Kent  is  of  opinion,  that  even  in  these  excepted  cases, 
when  the  trustee  shall  put  himself  in  hostility  with  the  cestui 
que  tnuty  and  set  up  an  adverse  claim  or  right,  the  statute  will 
De  a  shield  to  him,  if  he  chooses  to  shelter  himself  behind  it. 
I  cite  only  two  or  three  modem  cases  to  show  that  the  courts 
of  chancery  in  Great  Britain  now,  instead  of  yielding  a  sort  of 
comity  to  this  most  important  act  of  parliament,  begin  to  feel 
that  they,  as  well  as  other  tribunals,  are  bound  by  it  and  are 
willing  to  acknowledge  the  obligation.  As  early  as  the  time  of 
Lord  Camden  it  was  asserted,  that  ^'as  often  as  parliament  had 
limited  the  time  of  actions  and  remedies  to  a  certain  period  in 
legal  proceedings,  the  courts  of  chancery  adopted  that  rule  and 
applied  it  to  similar  cases  in  equity.    3  Bro.  C.  C.  639.    And 

>  See  CM«  T.  JIfOlaikry,  9  Greenleaf,  131 
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before  bis  time  Lord  Macclesfield  drew  the  line  distincll^  Farnam 
Detween  tbose  trusts  which  are  not  affected  by  the  statute,  and  Brooks. 
those  which  are  govenied  by  it,  limiting  the  former  to  those  " 

only  which  are  mere  creations  of  equity  and  wholly  unknown 
at  common  law.  Lord  Hardmcke  followed  the  same  track, 
as  in  Siurt  v.  MellUh^  2  Atk.  610. 

There  have  undoubtedly  been  great  departures  from  this  line 
of  demarcation,  but  the  courts  are  returning  to  it,  as  the  conj- 
mon  law  courts  in  England  have  been  returning  to  the  true  sphit 
of  the  statute  of  limitations,  from  which  there  had  been  foi  a 
century  or  more  such  enormous  deviations. 

In  the  case  of  Medlicoi  v.  O^Donel,  I  Ball  &  Beatty,  166, 
the  Lord  Chancellor  of  Ireland  (Manners)  says,  ''  I  confess 
I  think  the  statute  is  founded  upon  the  soundest  principles  and 
the  wisest  policy,  and  tliat  this  court,  for  the  peace  of  families, 
and  to  quiet  titles,  is  bound  to  adopt  it,  in  cases  where  the 
equitable  and  legal  title  so  far  correspond,  that  the  only  differ- 
ence between  them  is,  that  the  one  roust  be  enforced  in  this 
court,  the  other  in  a  court  of  law." 

And  in  cases  of  fraud,  where  the  facts  constituting  the  frauu        34b 
are  known,  where  there  is  no  subsisting  trust,  or  continuing  in 
fluence,  the  same  principle  will  apply. 

There  are  numerous  cases  of  the  same  import ;  and  they 
apply  exactly  to  the  case  before  us.  Whatever  was  the  nature* 
of  the  trust  with  which  the  defendant  was  originally  charged 
as  partner  of  Hubbart,  or  as  agent  of  underwriters,  it  ceased 
to  exist  at  the  time  the  settlement  was  entered  into.  For  six 
teen  or  eighteen  years  afterwards,  whatever  fund  he  had  he 
claimed  to  hold  as  his  own.  An  action  at  common  law  lay 
against  him  for  any  moneys  fraudulently  or  perhaps  mistakenly 
retained.  Such  an  action  would  long  ago  have  been  barred  by 
the  statute ;  and  when  the  legislature  created  a  new  tribunal, 
h  was  not  intended  to  revive  suits  over  which  this  mantle  of 
oblivion  had  been  thrown. 

It  remains  only  to  consider  the  last  point ;  which  is,  that 
anhough  the  settlement  may  not  be  avoided,  yet  there  being 
errors  in  the  account  exhibited  as  the  basis  of  the  settlement, 
Cbe  plaintiff  ought  to  be  let  in  to  surcharge  and  falsify.*     It  is 

*  For  the  plaintiff  were  eited  1  Fonbl.  15 ;  RoberU  v.  K^gin,  9  Atk.  It2;— 

951 
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Famam 

9. 

Brooks. 


849 


admitted  in  the  answer,  that  erro.s  to  a  certain  extent  <do  exist, 
and  from  the  testimony  of  Stimpson,  who  went  through  a  labo* 
rious  examination  of  the  books  during  several  months,  it  would 
seem  that  they  amount  to  no  inconsiderable  sum.  We  have 
already  expressed  our  opinion,  founded  on  the  answer  of  the 
defendant,  which  is  uncontradicted  by  proof,  as  well  as  upon 
the  vastness  and  complexity  of  the  accounts,  that  these  errors 
furnish  no  ground  of  suspicion  of  unfairness  or  fraud.  Stimpson 
states  that  the  books  were  as  plain  and  as  fairly  kept  as  any  he 
ever  knew.  But  fraud  is  not  necessary,  to  entitle  the  party  to 
surcharge  and  falsify,  if  the  defendant  cannot  avail  himself  of 
the  statute  bar. 

It  is  however  urged  by  the  defendant's  counsel,  that  as  an 
exact  settlement  of  accounts  was  not  intended,  but  only  a  com- 
promise, mistakes  or  errors  ought  not  at  this  period  to  be  cor- 
rected, because  they  may  have  had  no  effect  upon  that  com- 
promise, it  being  quite  probable,  as  be  states,  that  the  same 
adjustment  would  have  been  made,  if  the  aggregate  of  balances 
had  stood  as  Stimpson  makes  them  appear  on  his  statement  of 
the  account.  But  we  cannot  be  of  this  opinion.  The  sum 
exhibited  to  the  administrators  as  the  basis  of  adjustment,  was 
$64,688*72.  If  the  true  balance  was  $68,276,  the  presump- 
tion is  violent,  that  the  sum  offered  would  have  been  thought 
too  large  a  deduction  for  the  contingencies  supposed  to  exist. 
Both  parties  acted  upon  a  fallacious  basis,  and  though  this  is 
not  ground  for  setting  aside  the  settlement,  it  is  ground  for 
rectifying  the  account. 

We  must  then  look  to  the  evidence  relied  upon  to  deprive 
the  defendant  of  the  benefit  of  the  statute,  in  regard  to  these 
errors.     And  this  is  to  be  found  in  the  deposition  of  Stimpson. 

In  his  answer  to  the  20th  interrogatory  he  says,  that  in  a 
conversation  with  the  defendant  which  was  within  two  years 
before  the  bill  was  filed,  respecting  errors  in  the  account  which 
he,  Stimpson,  had  discovered,  the  defendant  said,  after  admit* 


for  the  defendant,  Femmi  t  Vawdry,  Q  Atk.  119;  Seu>dl  t.  Bridge,  I  Ves 
■en.  997 ;  Pomfret  v .  Windsor ,  2  Ves.  sen.  482 ;  Pit  t.  Ckolmonddy,  ibid.  6G5 ; 
LUfyd  T.  Passingham,  Cooper,  156;  I  Hovend.  on  Fraud,  ]60i  Gcrdmik  t. 
Oerdon,  3  Swanst.  463, 476;  Bloodgood  t.  Zeily,  2  Caines't  Caa.  in  Eir.  IM 
Rtf^rttr. 
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4iQg  there  were  errors,  ^'  I  am  willing  to  pay  all  errors  a^id  in-  Fanuuv 
lerest  on  them,  and  you  are  authorisbed  to  say  as  much.  I  do  Brooks, 
not  wbb  you  to  say  it  as  from  me,  but  you  may  say  this,"  and 
then  pointing  to  the  account  of  interest  money  received,  he 
said,  ^^  I  shall  give  you  little  trouble  on  that  account,  but  I  do 
not  make  the  amount  as  much  as  you  do."  The  witness  ad- 
heres to  this  teatimouy  after  cross-examination. 

This  would  be  quite  sufBcient,  in  an  action  at  common  law, 

0  avoid  the  effect  of  the  statute,  for  it  proves  an  acknowledg- 
ment of  errors,  and  a  promise  to  pay  their  atnount  with  inter- 
est.* '  But  it  is  a  rule  in  equity,  that  a  party  is  not  to  be 
charged  upon  any  fact  stated  in  the  biU,  against  his  own  denial, 
in  his  answer  under  oath,  of  the  existence  of  such  fact,  if  the 
proof  of  the  fact  is  only  by  one  witness ;  upon  the  equitable 
principle,  that  if  he  is  put  upon  his  oath  by  his  adversary,  credit  350 
shall  be  given  to  his  own  declaration,  unless  it  is  contradicted 

by  at  least  two  witnesses,  or  by  written  documents.  But  then 
the  answer,  to  have  this  power,  must  be  direct,  positive,  and 
unequivocal.  Wetmore  v.  tVhitej  2  Gaines's  Cas.  in  Err.  106  ; 
Le  JV*eve  v.  Le  JV*ei-e,  1  Ves.  sen.  66,  and   Walton  v.  HobhSy 

2  Atk.  19  ;  Only  v.  Walker^  2  Atk.  407  ;  Amoi  v.  Biscoty 

1  Ves.  sen.  97.     The  answer  of  Brooks  to  this  charge,  we  do 
not  think  of  that  character.     It  may  have  been  his  understand 
log  of  his  declaration  to  Stimpson,  but  not  having  the  power  to 
know  his  thoughts,  we  must  govern  ourselves  by  his  words  and 
give  to  them  their  natural  meaning. 

He  denies  '^  that  he  ever  made  such  a  promise  as  he  is  false- 
ly stated  b  the  bill  to  have  made  within  two  years  last  past." — 
*^  He  might  have  stated,  that  if  any  important,  palpable  errors, 
of  a  nature  to  affect  the  character  of  said  settlement,  should  be 
found,  they  ought  and  should  be  corrected  ;  but  that  unimpor- 
tant differences  between  an  exact  account  and  the  abstract  used, 
should  not  and  would  not  be  permitted  by  the  defendant,  at  this 
period,  to  operate  on  or  affect  said  settlement.     He  denies  that 

*  As  to  the  acknowledgment,  the  plaintiff '■  eouniel  cited  CoUedge  y.  tfom, 

3  Bingh.  119;  Clark  ▼.  Hougham,  2  Barn.  &  Creww.  149;  BtoMmant  t 
Bomltbee,  5  Vet.  466 ;  —  for  the  defendant  were  cited,  Bftang  ▼.  BiehuU,  6 
Vea.  183;  A'Comrt  ▼.  Crocf,  3  Bingh.  339;  Tamur  v.  Smart,  6  Bam.  A 
Cpbmw.  603 ;  BM  t.  Morriton,  1  Petera,  361 .    Reporter, 

>  See  Chittj  on  Contr.  (4th  Am.  ed.)  639  §t  seq.^  and  notea. 
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Famam     any  admission,  of  other  or  different  meaning  from  this,  was  evei 

Brooks.       °^^®  ^y  ^^^' 

'*       Now  we  do  not  tliink  this  amounts  to  a  direct  denial  of  the 

charge  in  the  bill,  but  it  is  an  admission  of  a  conversation  with 
Stimpson  on  the-  subject,  in  which  there  was  an  acknowledg- 
ment of  errors  in  the  account,  and  of  a  willingness  to  correct 
them  if  they  should  be  of  importance  enough  to  affect  the  set* 
tlement.  Now  although  defendants,  in  answer  to  a  charge  iu 
a  bill,  may  protect  themselves  against  the  testimony  of  a  single 
witness  by  a  direct  denial  of  the  charge,  we  do  not  think  they 
are  at  liberty  to  give  such  construction  to  their  own  words  as 
will  avoid  the  natural  sense  and  meaning  of  them.  But  adooit* 
ting  there  b  such  a  right,  we  are  inclined  to  think  that  the  an« 
swer  should  be  taken  to  admit  at  least  a  conditional  promise  to 
correct  errors,  that  is,  if  they  should  be  so  important  as  to  have 
produced  an  effect  upon  the  treaty  of  compromise.  In  this 
light  it  would  be  like  a  conditional  promise  in  an  action  at  law, 
which  is  allowed  to  obviate  the  statute,  if  the  plaintiff  in  the  ac- 
tion proves  that  the  condition  has  been  performed  or  the  contin- 
MI  gency  has  happened.  We  cannot  but  think  that  the  sum  of 
$4000  would  be  deemed,  even  in  so  great  a  concern  as  this, 
sufficiently  large  to  have  been  taken  into  the  estimate  on  the 
question  of  a  compromise  ;  and  therefore,  upon  the  answer  and 
the  testimony  of  Stimpson,  we  think  it  very  clear,  tha^  id  re- 
gard to  the  errors  in  the  account,  the  plea  of  the  statute  of  limi- 
,       tations  ought  not  to  avail. 

The  result  of  the  whole  is,  that  the  settlement,  made  on  the 
4th  of  April,  1808,  is  not  set  aside,  but  confirmed  ;  but  the 
plaintiff  is  allowed  to  surcharge  and  falsify  the  account  exhibited 
on  which  the  settlement  was  made,  so  far  as  respects  erroneous 
debits  or  credits  in  that  account ;  and  for  this  purpose  the  case 
is  referred  to  a  master  to  state  the  account  anew  and  to  allow 
interest  upon  the  difference  between  the  foot  of  the  account 
exhibited,  and  the  true  balance  which  shall  be  found  upon  cor- 
rection of  errors,  from  the  4th  of  April,  1808,  to  the  time  of 
making  his  report.^ 

*  See  1  Stoiy'i  Comm.  Eq.  497  §1  Mf . 
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D^NiSL  Sargent  et  o/i  versus  Daniel  Ballard. 

la  ofder  cbat  the  oaa  of  an  eaaenent  in  naochnr*!  bnd  for  twvoty  yean,  mny  be  oon- 
eloaiye  of  the  right,  it  ii  iaenmbeot  on  the  party  daiming  the  eafemeot,  to  profie 
that  the  nee  waa  adverae,  that  ie,  under  a  claini  of  right,  with  the  knowledge  and 
aoqaieaoeace  of  the  owner  of  the  bwd,  aad  tbat  it  wae  oninlermpted. 

A  Ibrmer  owner  of  hind  had  enjoyed  an  eaaenient  for  leu  than  twenty  yean,  when  tha 
Coounoowealth  oonfiacated  bis  land  and  conveyed  it  to  tlie  plaintiff,  who  likewiee 
enjoyed  the  eaMineat.  It  was  AeU,  that  the  time  of  enjoy OMnt  by  the  former  owner 
coidd  not  be  added  to  the  time  of  enjoyment  by  the  plaintiff,  in  order  to  make  ap 
the  twenty  years. 

Hat  the  timea  of  enjoyment  by  an  anoeetor  and  his  heir,  or  by  a  seUer  and  pnrchaaer, 
may  be  thim  joined. 

This  was  an  action  on  the  case  against  the  defeadant  for 
obstructing  and  preventing  the  plaintiflTs  from  bringing  vessels 
up  lo  their  wharf  and  laying  them  in  a  dock  on  the  north  side 
of  the  wharf.  The  defendant  pleaded  the  general  issue  ;  also 
a  special  plea  of  soil  and  freehold  in  the  dock  and  flats  adjoin- 
iig  the  plaintiffs'  wharf,  and  that  of  his  own  right  he  drove 
iown  piles,  &c.  ;  to  which  the  plaintiffs  replied,  (protesting 
that  the  flats  were  not  the  soil  and  freehold  of  the  defendant,) 
that  the  defendant  of  his  own  wrong  drove  down  the  piles.  Is-  3M 
<ue  was  joined  on  both  pleas. 

The  cause  was  tried  before  Parker  C.  J. 

The  plaintiffs  produced  a  deed  from  the  Commonwealth  of 
Massachusetts  to  Parsons  and  Sargent,  dated  December  10th, 
1779,  of  the  wharf,  formerly  the  property  of  Thomas  Hutch- 
mson,  governor  of  Massachusetts,  bounded  north  on  the  dock, 
and  they  proved  title  in  themselves  in  the  wharf  and  appurte- 
nances, as  the  same  were  conveyed  by  the  Commonwealth. 
It  was  admitted  that  Hutchinson  went  to  England  in  1774  and 
sever  returned  to  Boston,  and  that  his  estate  here  was  confis- 
cated. 

The  defendant  was  a  shipwright.  He  owned  the  dock,  and 
Hkewise  the  upland  adjoining,  which  he  used  as  a  shipyard. 

Much  evidence  was  introduced  on  each  side,  to  show  the 
use  which  both  parties  and  their  predecessors  had  made  of  the 
wharf  and  dock. 

The  chief  justice  directed  the  jury,  tbat  the  claim  in  this 
ease  was  (bunded  on  the  supposition,  that  the  plaintiffs  were 

SSft 
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Urgent  entitled  to  an  incorporeat  right  of  easement  in  the  docs,  as  &ei 
fiailard.  ^^^^  ^  ^^^^  declaration  ;  that  in  order  to  establish  their  clainiy 
it  was  not  requisite  for  them  to  produce  any  deed  or  to  prove 
that  one  ever  existed,  the  rule  being,  that  twenty  years^  o^cu* 
pation  alone  is  sufficient  ground  of  presumption,  that  the  c  tu- 
pation  began  in  virtue  of  a  compact  between  the  parties  :  — 
but  this  rule  is  to  be  applied  only  in  cases  where  alt  the  legal 
qualities  of  such  a  right  are  proved  to  exist ;  one  is,  that  the 
occupation  must  be  uninterrupted  by  the  ow.ter  of  the  land 
another  is,  that  the  occupation  must  be  really  adverse,  that  is 
not  by  reason  of  any  permission,  license,  or  indulgence  of  the 
owner. 

The  jury  were  further  directed,  that  if  Hutchinson  possess- 
ed the  right  now  claimed  by  the  plamtiffs,  twenty  years  before 
he  left  the  country,  it  was  so  established  and  could  not  be  de- 
feated by  any  thing  short  of  twenty  years'  obstruction  ;  ano 
the  right,  if  so  gained,  passed  to  Parsons  and  Sargent.  The 
burden  of  proof  was  on  the  plaintiffs  to  show  that  the  occupa- 
tion they  enjoyed  was  by  right  or  ckiro  of  right  If  the  jury 
were  of  opinion  that  Hutchinson  exercised  the  right  for  twenty 
years  before  be  went  away,  it  was  enotigh  ;  hot  if  his  right,  or 
the  exercise  of  it,  began  in  1762  or  1767,  (as  the  defendam 
S53  contended,)  it  was  insufficient,  and  the  plaintiffs  must  tl)en  re* 
sort  to  the  evidence  of  their  occupation  since  the  purchase  b) 
Parsons  and  Sargent ;  and  here  they  were  bound  to  show  an 
uninterrupted  adverse  occupation  by  themselves  for  twenty 
years  ;  they  could  not  avail  themselves  of  the  period  of  o<^cu- 
pation  by  Hutchinson  before  the  revolutionary  war,  in  connex- 
ion with  their  own  subsequent  occupation,  because  of  the  inter- 
ruption from  1774  to  1780. 

The  jury  returned  a  general  verdict  for  the  defendant.     1*lie 
plaintiffs  moved  for  a  new  trial,  because  the  verdict  was  against 
the  weight  of  the  evidence,  and  because  the  foregong  instruc- 
tions were  erroneous. 
tUreh  l9tKj       Sullivan  and  CurHs^  in  support  of  the  motion,  contended 
•        that  an  uninterrupted  enjoyment  of  a  way  or  of  an  easement  of 
a  similar  character,  for  twenty  years,  is  conclusive  evidence  of 
a  grant,  and  that  whether  it  was  by  acquiescence  or  indulgence, 
or  not,  is  immaterial.      fVright  v.  Howavd^  1  Sim.  &  Sta.  190, 
sas 
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iOS  ;  Moore  v.  Rawson,  3  Barn,  ft  Cress  w.  332  ;  Oray  ▼.  Bond^      Sargent 
2  Brod.  &  Bing.  667  ;  2  Evans's  Poth.  J  34;   TyUr  v.  fViU      qJ^^ 
kinson^  4  Mnson,  401  ;  Stoever  v.  Lessee  of  Whitman j  6  Binn,    " 
419  ;  3  Kent's  Comm.  356,  357  ;  Bealy  v.  Shaw^  6  East,  215; 

2  Wms's  Saiind.  1 75,  note  ;  Cro«9  v.  Lemsj  2  Barn.  &  Cressw. 
686  ;  Balston  v.  BensUd^  1  Campb.  463 

After  proof  by  the  plaintiffs,  of  a  user  for  twenty  years,  the 
^burden  of  proof  was  shifted  upon  the  defendant,  to  explain  the 
user.  3  Stark.  Ev.  1215,  1216;  3  Kent's  Comm.  357; 
Campbell  v.  WiUon^  3  East,  294. 

The  interruption  between  the  occupation  of  Hutchinson  and 
that  of  the  plaintiffs,  which  was  caused  by  a  civil  war,  ought 
not  to  prejudice  the  plaintiffs'  right.  Lit.  §  412  ;  Bailey  v. 
Jackson,  16  Johns  R.  210  ;  Doraat's  Civ.  Law,  pt.  1,  6fc.  1, 
rit.  12,  §  6,  art.  8  ;  10  Poth   (ed.  1825,)  424  ;  8  Poth.  396. 

5.  Hubbard  and  C.  O.  Loringj  contri,  in  regard  to  this  last 
point,  cited  3  Stark.  Ev.  1206  ;  Dawson  v.  Duke  of  Norfolk, 
1  Price,  247  ;  2  Wms's  Saund.  175  d  ;  Brandt  v.  Ogden,  1 
Johns.  R.  156. 

To  the  point,  that  the  enjoyment  must  be  adverse,  they  cited 

3  Surk.  Ev.  1216  to  1228  ;  3  Dane's  Abr.p.  252 ;  Oayetty 
V.  Betkuney  14  Mass.  R.  55  ;  Jackson  v.  Sharp,  9  Johns.  R. 
167  ;  First  Par.  in  Medford  v.  Pratt,  4  Pick.  222. 

Putnam  J.  delivered  the  opinion  of  the  Court.  The  plain-  254 
tiffs  claim  a  right  of  dockage  upon  the  land  of  the  defendant.  ^*![^?^* 
It  is  claimed  as  a  prsdial  service  due  from  the  estate  of  the 
defendant  to  the  estate  of  the  plaintiffs.  It  is  analogous  to  the 
right  of  watering  cattle,  conducting  water,  a  right  of  way,  of 
pasturage,  of  digging  for  metals,  &c.,  and  a  great  many  other 
rights  and  easements,  which  may  be  acquired  by  grant,  and  by 
other  means,  in  the  land  of  others. 

These  rightft  were  derived  from  the  civil  law.  Vide  Ayl. 
Civ.  Law.  tit,  5,  Of  Services;  Justin.  Inst.  lib.  2,  tit.  3, 
De  servituHbus  nuticorum  et  urbanorum  pradiorum. 

The  juty  were  instructed,  that  in  order  to  establish  the  plain- 
tiffs' claim,  it  was  not  necessary  for  them  to  produce  any  deed, 
or  to  prove  that  any  ever  existed  ;  the  rule  being,  *^  that  tweiu/ 
years'  occupation  alone  is  sufficient  to  ground  a  presumption 
tbst  the  occupation  began  in  virtue  of  some  compact  between 

22*  98^^ 
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Sargent      the  parties  : — but  it  is  to  be  applied  only  to  cases  where  the 

Ballard.      '®S^'  qualities  of  such  a  right  are  proved  to  exist.     One  is,  that 

the  occupation  must  be  uninterrupted  by  the  owner  of  the  land  ; 

another  is,  that  the  occupation  must  be  really  adverse,  and  not 

by  any  permission,  license,  or  indulgence  of  the  owner." 

The  doctrine  touching  this  subject  is  very  clearly  stated  oy 
Bracton,  who,  in  the  reign  of  Hen.  3,  was  chief  justice  of 
England.  In  lib.  2,  c.  23,  §  1 ,  he  speaks  of  the  manner  of 
acquiring  a  right  to  such  services  in  the  land  of  another,  and 
one  of  the  means  is,  ^^possessio  per  longum^  eorUinuum  et  pad* 
ficum  tttfum,  Hue  consensu  expresso,  per  patientiam  veri  dominie 
qtU  scivit  tt  non  prohibuit^  sed  permisU  de  consensu  tacUo.^* 
The  same  point,  lib.  4,  c.  37  ;  ^'  ex  patienHa  inter  presenUs. 
quce  trahitur  ad  consensum.^^  The  occupation  must  be  open, 
and  constant,  and  adverse.  ^^  Si  autem  precarid  fueriij  et  de 
gratia^  qwB  tempestivi  revocari  possit  et  intempestviy  ex  Umgo 
tempore  non  acquiretur  jus^  Lib.  4,  c.  37.  It  must  be  w^ith 
the  knowledge  and  permission  of  the  otrner,  and  not  merely  of 
the  tenants.  ^^Patientid  dominorunij  non  dico  ballivorum.  * 
lAb.  4,  c.  38. 

In  this  Commonwealth,  twenty  years  is  ^^tempus  longicm," 
which  was  the  time  allowed  by  the  civil  law  ^^  inter  absenUa.^* 
Just;  Inst.  lib.  2,  tit.  6,  pr.     Half  that  time  was  allowed  to  be 
sufficient  ^^  inter  prenntes.^^ 
t55  It  would  seem  that  the  instruction  which  the  chief  justice 

gave  upon  the  point  of  occupation,  was  very  proper. 

The  essential  ingredients  were  to  be  made  out  by  the  owners 
of  the  estate  claiming  the  service.  They  must  not  only  prove 
the  using  for  twenty  years,  but  that  it  was  continuedy  uninUr- 
rupted  and  adverse^  that  is,  under  a  claim  of  rights  with  the 
acquiescence  and  knowledge  of  the  owner.  2  Wms's  Sacrid. 
175  d,  note  2  ;  3  Dane's  Abr.  251,  252.^ 

These  ingredients  make  up  the  character  of  such  an  occu- 
pation as  is  conclusive  evidence  of  the  right  to  the  easement. 
Such  an  occupation  amounts  to  the  presumption  ^^  juris  et  de 

>  See  Revised  Stat  e.  60,  §  27 ;  Ht^  v.  Cradnf,  2  Pick.  (2d  ed  )  467.  note 
I ;  Oray  y.  BartleU,  20  Pick.  186 ;  Bolivar  Manuf,  Co,  v  J^eponset  Manrnf,  Co 
16  Pick.  241 ;  2  Hilliard'f  Abr.  52  et  $tq  ;  Woodkury  t.  ParskUy,  7  N.  Hamp 
R.  237 ;  3  Kent,  (3d  ed.)  419  H  sof. 
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jure."  1  Evans's  Poth.  528.  If  such  an  occupation  were  Sargent 
proTedy  the  right  would  be  established,  notwithstanding  the  BaUud. 
jury  might  not  have  found  that  any  deed  had  ever  been  made  in  ' 

fact. 

But  the  several  qualities  or  ingredients  were  liable  to  be  dis* 
proved.  Evidence  might  be  offered  by  the  defendants,  first, 
that  the  possession  or  use  had  not  been  for  twenty  years.  If  it 
bad,  then  secondly,  that  it  had  been  under  leave  and  favor  or 
courtesy  and  at  the  will  of  the  owner,  or  for  a  term  of  years, 
and  so  not  adverse.  And  thirdly,  evidence  might  be  given  to 
prove  that  the  use  had  been  interrupted,  thereby  disproving  a 
continued  acquiescence  of  the  owner  for  twenty  years. 

We  cannot  suppose  (as  was  contended  for  ihe  plaintiffs),  that 
the  mere  use  of  the  easement  for  twenty  years  is  conclusive  of 
the  right ;  nor  do  we  think  that  was^  the  meaning  of  Story  J. 
in  T^fer  v.  ffilkinsofiy  4  Mason,  402.  His  words  were, 
^*  By  our  laws,  upon  principles  of  public  convenience,  the 
term  of  twenty  years  of  exclusive  uninterrupted  enjoyment 
has  been  held  a  conclusive  presumption  of  a  grant  or  right." 
He  could  not  have  intended  an  enjoyment  which  had  been  by 
the  favor  and  at  the  will  of  the  owner  for  twenty  years.  The 
objection  which  is  made  to  this  part  of  the  charge  is,  we  think, 
untenable. 

But  the  chief  justice  further  instructed  the  jury,  that  the 
plaintiffs  could  not  join  the  period  of  the  occupation  of  govern- 
or Hutchinson,  before  the  revolution,  to  their  own  subsequent 
occupation,  because  the  occupation  was  interrupted  from  1774 
to  1780. 

The  objection  to  this  part  of  the  charge  has  been  involved  256 
in  the  consideration  of  the  other.  For  if  it  is  an  essential 
fact,  that  the  use  should  be  continued  as  well  as  peaceable  for 
twenty  years,  the  time  of  the  interruption  from  1774  to  1780 
could  not  be  counted  to  make  out  the  requisite  time  of  twenty 
years. 

Such  an  interrupuon  would  be  what  the  civilians  call  a  usur- 
pation; Ayl.  Civ.  Law.  321,  324  ;  which  is  a  discontitiaance 
given  to  prescription,  in  point  of  time  and  possession,  ^^for 
upon  a  commencement  of  usurpation,  prescription  is  destroyed 
or  annihilated,  and  must  begin  again  ; "  which  usurpation  may 
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8v(reiit     be  by  ^^  an  extrajudicial  deDunciation  or  claim  of  riglit,''  aud 
especially  ^^  by  a  contestation  of  suit." 

But  the  time  which  an  ancestor  possessed  may  be  extended 
and  allowed  to  his  heirs  ;  and  the  same  rule  applies  to  buyen 
and  sellers.  ^^  Inter  venditarem  quoque  et  emptorem  eonjungt 
lefiipora."  Inst.  Justin,  lib,  2,  tU.  6,  §  8.  All  that  would  be 
required  by  the  possessor  would  be,  evidence  that  the  possession 
bad  been  legally  continued  from  one  owner  to  another.^ 

It  was  therefore  a  correct  instruction  which  was  given  by 
the  chief  justice,  that  the  plaintiffs  could  not  lap  on  governor 
Hutchinson's  time  to  Parsons's,  because  of  the  interruption 
from  1774  to  1780. 

But  the  plaintiffs  might  avail  themselves  of  the  continued 
possession  of  their  ancestors,  as  well  as  of  their  own.  And 
if  governor  Hutchinson  acquired  the  right  before  he  went  away 
in  1774,  it  would  have  passed  with  the  estate  in  virtue  of  the 
confiscation  and  the  deed  of  the  Commonwealth  to  Sargent  and 
Parsons. 

But  the  difficulty  in  the  case  on  the  part  of  the  plaintiffs,  is 
not  so  much  in  respect  to  the  length  of  time,  as  to  the  character 
of  the  occupation,  whether  it  were  adverse,  or  by  favor.  And 
that  leads  us  to  the  consideration  of  the  last  objection,  namely, 
that  the  verdict,  which  was  given  for  the  defendant,  was  against 
the  evidence. 

We  must  keep  it  in  mind,  that  the  plaintiffs  have  the  burden 
of  proof.  If  they  leave  it  doubtful  whether  the  occupation 
were  adverse,  &c.  or  by  favor,  they  are  not  to  prevail.  Qtfia 
ti  fuerit  tnceWtim,  hoc  erit  potins  personaU  quam  pradiaU, 
Bract,  lib.  4,  c.  37,  §  1.  [The  judge  then  went  into  an  eX" 
amination  of  the  evidence  of  the  case.] 

Judgment  according  to  verdict. 

*  Bee  Rowlamd  y.  Wt^fe,  1  Bu]ej,56. 
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G0MM01fW£ALTH   VCTSUS  HeXRT   H.   HuOOEFORD. 

Wlnre  •■  Betioa  itanding  tot  trial  at  •  nm  pmu  teim  ofthh  Court  wai  cootinoed  for 
the  porpoM  of  procuring  eridoncey  and  at  the  following  law  term  the  plaintiff  ob- 
tained finom  tlie  clerk  a  writ  of  protectioa,  notwithstanding  which  he  was  arrested 
OB  an  execation»  and  upon  a  haUa$  oorjnu  being  granted,  he  made  affidavit  that  he 
w»a  cmplojed  about  tlie  action,  and  that  he  hoped  the  fiicts  would  be  agreed  on,  so 
■a  to  present  to  the  Court  a  question  of  hiw,  for  a  speedy  decision,  and  it  had  not 
been  promulgated  by  the  Court  that  no  jury  trials  would  take  place  during  the  hiw 
term,  it  was  AcU,  that  he  was  entitled  to  be  discharged  from  the  arrest. 

William  Loyering  junior  complained  that  he  was  restrained  March  lOflk 
of  bis  personal  liberty  by  Henry  H.  Huggeford,  and  prayed 
for  a  writ  o(  habeas  corpus,  which  was  granted.  Huggeford 
made  return,  that  as  a  deputy  sheriff  he  held  Lovering  in  cus- 
tody upon  an  arrest  made  on  the  15th  of  March,  by  virtue  of 
an  execution. 

Lovering  offered  his  affidavit,  stating  that  he  had  pending  In 
this  Court  an  action  against  the  Mercantile  Insurance  Company  ; 
that  it  had  been  delayed,  to  obtain  testimony  from  abroad,  which 
would  probably  arrive  in  a  few  days ;  that  he  proposed  to  at- 
tempt an  adjustment  by  negotiation,  and  if  this  were  not  effect- 
ed, he  hoped  the  parties  would  agree  on  the  facts  and  submit 
the  case  to  the  Court  for  a  speedy  decision  ;  that  his  personal 
attention  in  procuring  the  testimony  and  preparing  for  trial, 
negotiating  an  adjustment,  or  agreeing  upon  the  facts,  was  im- 
portant to  his  interest  in  the  suit ;  and  that  for  this  purpose  he 
bad  obtained  a  writ  of  protection  of  this  Court,  and  had  exhib- 
ited it  to  Huggeford,  who  nevertheless  arrested  him. 

H.  H.  Fuller  contended,  that  the  writ  of  protection  ought 
not  to  avail  the  petitioner.  He  stated  that  the  suit  against  the 
Mercantile  Insurance  Conipany  was  put  upon  the  trial  list  at 
the  last  November  term,  and  was  continued  for  the  procure- 
ment of  evidence  ;  that  it  was  not  in  a  condition  to  present  a 
question  z(  law,  and  did  not  require  the  petitioner's  attendance 
at  Court  during  the  law  term.  He  cited  1  Tidd's  P'  174, 
175  ;  Gilb.  C.  P.  207  ;  Viner,  PHvilege,  B,  pZ.  1,  8,  11,  16  ; 
Smythe  v.  Banks,  4  Dallas,  229  ;  Sidgier  v.  Birch,  9  Yes.  69 

77.  jS.  Simmons  and  Gay,  contri,  258 

P^  Curiam,     After  some  hesitation  we  have  come  to  the  March  17lfc 
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conclusion  that  the  arrest  is  void.  We  have  looked  ai  cases  in 
England,  in  some  of  which  the  protection  is  carried  further  than 
it  probably  would  be  in  this  Commonwealth.  In  the  case  be* 
fore  us  the  petitioner  has  a  suit  pending,  which  is  not  Octitious, 
and  he  obtains  a  writ  of  protection  from  the  clerk  of  the  court, 
who  has  authority  to  issue  such  writs,  though  his  exercise  oi 
the  power  is  not  conclusive  on  the  rights  of  the  party.*  It  is 
known  to  the  Court  and  the  bar,  that  this  term  is  held  for  the 
determination  of  questions  of  law,  and  that  probably  there  will 
be  no  jury  trials.  But  a  party  may  not  be  aware  of  this  ;  and 
it  is  possible  that  a  jury  may  be  summoned.  At  the  nisi  ptius 
term  in  this  county  in  November,  a  party  is  protected  until  bis 
cause  is  tried,  and  yet  several  weeks  may  elapse  before  the  trial 
takes  place.  The  petitioner  having  stated  in  his  affidavit,  that 
he  is  employed  about  his  cause,  and  that  it  may  present  a  ques- 
tion of  law,  upon  facts  to  be  agreed,  and  it  being  possible  that 
it  may  yet  be  put  upon  the  law  docket  of  this  term,  and  there 
having  been  no  promulgation  that  there  would  be  no  jury  trials, 
we  think  the  petitioner  is  not  to  be  prejudiced  by  the  circum- 
stance of  this  being  a  law  term.  We  are  aware  that  writs  of 
protection  are  subject  to  abuse,  especially  in  this  county,  where 
the  terms  of  the  court  are  of  long  duration  ;  and  to  prevent 
such  abuses,  we  think  proper  to  order,  that  all  the  actions 
standing  for  trial  by  jury  be  continued.  The  petitioner  roust 
be  discharged  from  the  arrest,  and  he  will  be  protected  a  rea- 
sonable period  from  this  time. 


*  Bj  a  rale  made  at  March  tenn  1831,  application  for  a  writ  of  proleetioa 
for  a  party  or  witness  in  a  anit  pending  in  thia  Conrt,  most  be  made  to  tba 
Court  or  one  of  the  judges. 
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Edward  A.  Holtoke  versus  Thomas  Haskins 

et  vx. 


k  •lacaie  ndiorkiiig  an  heir  to  eome  in  and  proseente  a  real  action  commeaead  ky 
kia  anCMtor,  is  not  retrofpective  when  applied  to  a  caaa  where  the  action  waa  ooa- 
aoeDoed  before,  and  the  ancestor  died  after,  the  paaaing  of  the  statute. 

liCttera  of  administrition  which  are  originally  void  for  want  of  jiiriidietion  in  tha 
jjdge  of  probate  bj  whon  they  were  granted,  will  not  beeome  valid  by  the  hipee 
of  tweniy  years  or  more,  and  evidence  of  acta  m  pair,  showing  such  want  of  jo* 
risdiction,  is  admissible  in  any  collateral  suit  brooght  after  the  hipae  of  twea^ 
years. 

Where  a  demandant  in  a  wrk  frigid  makes  out  his  title  to  a  part  only  of  the  lam.  da* 
nmnded,  he  shall  have  judgment  for  that  part. 

To  enable  an  heir  to  prosecute  a  real  action  eommeoeed  by  his  ancestor,  it  is  only 
necessary  that  the  death  and  the  descent  be  put  npon  the  record ;  whether  it  is  done 
by  ai^ggestion,  or  by  a  new  connt,  is  immaterial. 

Tins,  where  the  heir  filed  a  written  motion,  stating  the  death  of  the  demandant,  and 
that  he  was  the  heir,  and  the  tenant  filed  a  denial  of  the  descent,  and  the  right  of 
the  demandant  and  the  fact  of  the  descent  were  proved  to  the  jury,  judgment  waa 
raodered  for  the  heir. 

If  the  demandant  dies  after  a  verdict  in  his  fiivor  aad  before  judgment,  the  heir  may 
eome  in  and  pray  for  judgment;  and  if  bis  right  to  oome  in  is  denied,  ii  ttmiu  that 
a  special  iesoe  will  be  ordered,  to  try  such  right. 

This  was  a  writ  of  right,  comroenced  in  1835,  for  tne  re* 
eovery  of  ooe  undivided  rixth  part  of  certain  land.  The  mise 
was  joined  on  the  mere  right.  A  verdict  was  found  for  the 
tenants  at  November  term  1626,  and  at  March  term  1827  a 
new  trial  was  granted. 

At  November  term  1828  a  second  verdict  was  found  for  the 
tenants,  and  the  demandant  moved  for  a  new  trial.  At  March 
term  1829  the  death  of  the  demandant  was  suggested  on  the 
record,  and  Judith  Turner  and  Susannah  Ward,  ^'  being  the 
children  and  sole  heirs  "  of  the  demandant,  and  Joshua  Ward, 
as  husband  of  Susannah,  moved  the  Court  that  the  suit  might 
DOt  be  abated  by  the  death  of  the  demandant,  but  that  they, 
Judith  and  Susannah  as  his  sole  heirs,  and  Joshua,  as  husband 
of  Susannah,  might  come  in  and  prosecute  the  suit  in  their  own 
behalf,  to  final  judgment,  according  to  St.  1 826,  c.  74. 

This  motion  being  granted  and  the  verdict  set  aside,  the 
counsel  for  the  tenants  filed  a  writing  as  follows  :  ^  ^'  And  now 
upon  this  motion  being  read,  the  counsel  for  the  tenants  do  not 
admit  that  the  said  Turner  and  Ward  and  wife  are  heirs  of 
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Holyoke     said  Holyoke,  nor  that  they  are  entitled  to  be  heard  on  thi« 
Haskiiii      ii>oti<>'3  ^o'  ^  >^^  tri^l  or  for  setting  aside  the  verdict ;  but  the 
"  Court  ordered  ihe  verdict  to  be  set  aside  and  a  new  trial  grant- 

ed, the  tenants  objecting  that  no  party  for  the  demandant  was 
in  Court." 

The  cause  was  again  tried,  before  Parker  C.  J.,  at  Novem- 
ber term  1829,  when  the  following  verdict  was  returned  :  — 
^^  The  jury  find  as  to  one  undivided  eighth  part  of  said  tene- 
ments, with  the  appurtenances,  that  the  said  demandant  had  in 
his  lifetime,  and  that  said  Judith  Turner  and  Joshua  Ward  and 
Susannah  his  wife,  in  her  right,  since  the  decease  of  said  de- 
mandant, have  more  right  to  have  the  same  to  them  and  their 
heirs  as  the  said  demandant  in  his  writ  aforesaid  hath  demanded 
the  same,  than  the  said  Thomas  and  Elizabeth  to  hold  the  same 
as  they  now  hold  the  same  ;  and  as  to  the  residue  of  said  de- 
manded premises,  with  the  appurtenances,  that  the  said  Thomas 
and  Elizabeth  have  more  right  to  hold  the  same  as  they  now 
hold  them,  than  the  said  demandant  in  his  lifetime  had,  or  the 
said  Judith  and  Joshua  and  Susannah  his  wife,  in  her  right,  since 
his  decease,  have  to  demand  the  same,  as  the  said  demandant 
in  his  said  writ  hath  demanded  the  same." 

The  tenants  filed  exceptions  ;  alleging,  1.  that  they  con- 
tended that  the  motion  of  Judith  Turner  and  Joshua  and  Su- 
sannah Ward  was  not  allowable  by  the  principles  of  the  com- 
mon law,  —  that  the  statute  of  1826,  c.  74,  was  passed  after 
this  writ  was  commenced,  and  did  not  apply  to  this  case,  — 
that  the  statute  did  not  apply  to  the  case  of  a  writ  of  right,  and 
especially  after  a  verdict  for  the  tenants  ;  nevertheless  the  mo- 
tion was  allowed  ;  —  2.  That  it  was  proved  at  the  trial,  that 
Silence  Eliot  and  Sarah  Eliot  (under  whom  the  demandanf 
claimed)  were  born  in  Boston,  in  the  county  of  Suffolk,  and 
always  resided  in  this  Commonwealth ;  that  Sarah  died  in 
1787  and  Silence  in  1790  ;  that  the  probate  jurisdiction  of  the 
Commonwealth  bad  cognizance  of  granting .  letters  of  adminis- 
tration upon  their  estates ;  that  in  1782  the  judge  of  probate 
for  the  county  of  Suffolk  issued  letters  of  guardianship  over 
their  persons  and  estates  to  John  Haskins  of  Boston,  stating 
that  they  were  non  compotes  mentisj  so  found  by  the  inquisition 
of  the  selectmen  of  Boston,  and  styling  them  of  Boston  ;  tliat 
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ttpoQ  theL  death  ihe  judge  of  probate  for  the  county  of  Suflblk,  Holyoke 
ID  1790,  issued  his  letters  of  administrattOD  upon  their  estates  Haskins 
to  J.  Haskins,  styling  them  late  of  Boston,  which  letters  have 
never  been  revoked  or  annulled  ;  that  J.  Haskins,  as  adminis- 
trator, in  March  1791,  in  pursuance  of  a  previous  order  of  the 
Common  Pleas,  made  a  sale  and  gave  a  deed  of  the  real  estate 
of  ibe  intestates,  under  which  sale  and  deed  the  present  tenants 
hold  by  several  mesne  assignments,  and  the  tenants,  and  all 
through  whom  they  claim,  have  ever  since  had  actual  po£ses- 
sion  of  the  demanded  premises  ;  that  the  original  demandant  in 
this  suit  was  one  of  the  next  of  kin  to  the  intestates,  and,  at  the 
time  of  granting  the  letters  of  guardianship,  was  of  full  age,  and 
a  resident  in  Salem  in  this  Commonwealth,  and  continued  to 
reside  there  until  after  the  commencement  of  this  suit ;  that  at 
this  stage  of  the  cause  the  demandant  offered  evidence  to  prove 
that  the  letters  of  administration  were  void  ab  initio^  for  want 
of  jurisdiction  in  the  judge  of  probate  who  granted  them,  inas* 
much  as  the  intestates,  at  the  time  of  their  decease,  had  their 
domicil  in  tlie  county  of  Middlesex  ;  that  the  tenants  objected 
to  the  admission  of  any  such  evidence,  unless  the  demandant 
should  first  show  that  some  other  judge  of  probate  within  the 
Commonwealth  had,  within  twenty  years  from  the  respective 
deaths  of  the  intestates,  rightfully  entertained  and  exercised 
jurisdiction  over  their  estates  by  granting  proper  letters  of  ad- 
ministration thereon  :  because  no  other  original  administration 
can  now  be  granted,  twenty  years  having  elapsed  after  the 
death  of  the  intestates,  and  before  the  date  of  the  writ,  and  be- 
cause, to  admit  the  evidence  would  be  to  try  by  the  country, 
in  a  collateral  suit,  a  fact,  which  more  than  twenty  years  before 
bad  been  tried  and  determined  by  the  competent  tribunal,  and ' 
had  not  been  denied  or  contradicted  in  that  or  any  other  tribu- 
nal having  probate  jurisdiction  within  the  Commonwealth,  with- 
ui  twenty  years  from  the  death  of  the  intestates  or  at  any  time 
since  :  and  that  the  tenants  thereupon  prayed  the  Court  to  re- 
ject the  evidence  as  inadmissible  and  not  pertinent  to  the  issue, 
but  the  objection  was  overruled. 

The  tenants  moved  also  in  arrest  of  judgment,  because  tbis 
was  a  writ  of  right  in  which  the  demandant  claimed  an  undivid- 
ed sixth  part. of  the  premises  therein  described,  but  it  appeared 
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Holyoke  by  the  verdict  that  he  had  no  right  to  more  than  an  eighth  part 
Uaskins.  ^°^  because  it  does  not  appear  by  the  record,  that  Judith 
Turner  and  Joshua  Ward  and  8usaDQah  bis  wife,  in  her  right, 
have  such  right  in  the  described  premises,  as  their  right  and 
inheritance,  as  will  warrant  a  judgment  in  their  behalf ;  and 
because  by  law,  Judith  Turner,  Joshua  Ward  and  Susannah 
Ward  are  not  entitled  upon  this  record  to  have  judgment 
against  the  tenants. 
¥mxk  yUk  Garhamj  Hubbard  and  iSAato,  not  denying  that  letters  of  ad- 
ministration granted  in  a  wrong  county  are  void,  and  that  their 
validity  may  be  questioned  in  a  collateral  action,  nevertheless 
contended,  that  after  the  lapse  of  twenty  years  from  the  grant 
tng  of  such  administration,  the  Court  would  not  receive  evidence 
of  acts  in  pais^  to  show  that  the  deceased  was  not  domiciled  in 
the  county  where  the  administration  was  granted.  A  writ  of 
error  is  limited  to  twenty  years,  and  the  only  reason  why  the 
jurisdiction  of  a  probate  court  can  be  called  in  question  in  a 
collateral  suit,  is  because  error  will  not  lie  to  that  court 
Where  the  want  of  jurisdiction  is  apparent  on  the  face  of  the 
record  of  the  probate  court,  the  letters  of  administration  may 
be  admitted  to  be  void,  after  any  lapse  of  time.  But  the  ques- 
tion here  is,  whether,  after  twenty  years  have  elapsed,  and  with 
the  presumption  that  the  judge  of  probate  examined  into  the 
point  of  his  own  jurisdiction,  and  after  the  death  of  parties  and 
witnesses,  the  Court  will  listen  to  imperfect  evidence  aliunde^ 
to  set  aside  a  primd  facte  valid  administration.  3  Stark.  £r. 
1234  ;   Tyler  v.  Wilkinson,  4  Mason,  397. 

The  action  abated  by  the  death  of  the  demandant.  The 
first  verdict  for  the  tenants  was  returned  before  the  enactment 
of  the  statute  of  1826,  e.  74,  so  that  as  applied  to  this  case  the 
statute  is  retrospective.  It  subjects  a  party  to  costs  to  which 
he  would  not  otherwise  have  been  liable. 

As  the  demandant  claims  one  sixth,  judgment  cannot  be 
rendered  on  a  verdict  for  one  eighth. 

But  the  most  serious  objection  on  the  part  of  the  tenants  is, 
that  the  right  of  Judith  Turner  and  Susannah  Ward  is  not  put 
in  issue.  An  affidavit  that  they  are  heirs  of  the  original  de- 
mandant is  not  sufficient.  They  must  come  in  and  change  the 
record.     The  issue  was,  whether  Holyoke  had  a  right,  and  tha 
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verdict  finds  that  Turner  and  Ward  had  a  right.     Their  tide     Hdyoke 
should  have  been  put  in  issue.     The  tenants  had  a  right  to     Haskins. 
deny  that  they  were  children  of  the  demandant  or  to  dispute  — — — 
their  legitimacy,  and  to  have  these  questions  tried  by  a  jury. 
Where  an  administrator   comes   in,  he   trjes   the  same  issue 
which  the  intestate  would  have  tried  ;  but  an  heir  comes  in  to 
prosecute  in  his  own  right,  and  not  en  atUer  droit.     In  short,  a 
new  writ  must  be  made,  and  the  mise  will  be  joined  on  the 
question,  whether  the  person  coming  in  has  more  right  than  the 
tenant.     In  the  present  case,  whatever  the  jury  have  found, 
out  of  the  issue  joined,  is  surplusage. 

F.  Dexter  and  Porter j  for  the  demandant,  to  the  point,  that 
the  grant  of  administration  might  be  set  aside,  referred  to  Hoi* 
yokev.  Haskins^  5  Pick.  20  ;  Hatkauay  v.  Clarky  ibid.  490. 

To  show  that  judgment  might  be  rendered  for  part  of  the 
demanded  premises,  they  cited  Dewey  v.  Brotrn,  2  Pick.  387  ; 
Somes  Y.  Skinner^  3  Pick.  52  ;  Jackson  on  Real  Actions,  296^ 

An  heir  comes  in  precisely  like  an  administrator.  The  jury 
have  found  that  Holyoke  had  better  right  than  the  tenants,  and 
that  was  the  material  point.  That  being  found,  a  judgment 
will  be  rendered  in  favor  of  the  heirs.  We  proved  the  mar- 
riage of  Holyoke,  and  that  Judith  Turner  and  Susannah  Ward 
are  his  children. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.  We  March  99(A 
think  it  very  clear,  that  the  statute  authorizing  representatives 
of  deceased  parties  in  a  suit  to  come  in  and  prosecute  to  judg- 
ment, is  a  valid  act,  and  that  it  may  well  apply  to  cases  pend- 
ing at  the  time  it  passed.^  It  is  not  retrospective  in  relation  to 
this  case,  because  the  fact,  on  which  it  is  to  operate,  did  not 
rake  place  until  after  the  passing  of  the  statute. 

As  to  the  admissioii  of  parol  evidence,  to  show  that  the 
administration  was  void  because  the  judge  of  probate  had  no 
jurisdiction,  the  question  was  virtually,  if  not  directly,  decided 
in  this  same  case  on  the  former  hearing.'  The  counsel  then 
brought  it  distinctly  before,  the  Court,  and  the  objection  was 
oyerruled ;  and  we  see  no  reason  to  change  our  opinion,  no 
authority  having  been   produced  to   show  that  it  was  wrong. 

>  See  ReviiKd  SUt.  e.  93,  §    4.  •  See  ReriMd  Stat,  c,  83,  $  19 
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The  inconvenience  of  vacating  acts  of  a  judicial  nature,  a  U  iig 
time  after  they  have  passed,  is  undoubtedly  considerable  ;  but 
if  they  are  void,  there  seems  to  be  no  lapse  of  time  which  will 
make  them  valid.  Nor  does  it  appear,  that  the  inconvenience 
would  be  less,  in  many  respects,  if  the  act  should  be  avoided 
within  twenty  years,  or  by  evidence  other  than  parol.  If  the 
legislature  should  enact  that  no  administration  should  be  vacated 
for  want  of  jurisdiction,  after  the  lapse  of  twenty  years,  perhaps 
it  would  be  wise,  but  we  see  no  way  to  establish  such  a  princi- 
ple by  judicial  power. 

As  to  the  objection,  that  a  smaller  proportion  of  the  tenancy 
in  common  is  recovered  than  is  demanded  in  the  declaration, 
we  consider  the  point  well  settled  in  Dewey  v.  Brown^  2  Pick. 
387,  and  recognized  in  Somes  v.  Skinner^  3  Pick.  52,  [3nd 
ed.  62,  note  2.]  We  see  no  ground  of  distinction  between  a 
writ  of  entry  and  a  writ  right  in  this  particular.^ 
«  In  regard  to  the  objection,  that  the  declaration  does  not  aver 
a  descent  from  the  original  demandant,  to  those  who  have  been 
admitted  of  record  to  prosecute  as  his  heirs,  we  think  enough 
appears  to  give  them  the  right  secured  by  the  statute.  A  writ- 
ten motion  was  6led  in  March  term  1829,  stating,  in  substance, 
every  thing  which  would  be  required  in  an  amended  count,  if  one 
had  been  6Ied.  The  tenants  had  notice  and  filed  their  denial 
of  the  descent,  and  the  fact  was  proved  to  the  jur)'.  If  there 
is  any  informality  in  trying  the  issue  as  originally  made  up, 
which  was  on  the  mere  right  of  the  original  demandant,  it  re- 
sults from  the  sUtute.  All  that  is  required  is,  that  the  fact  of 
the  death  and  of  the  descent  shall  appear  on  record,  and  this 
may  be  done  by  a  new  count,  or  by  suggestion,  as  the  court 
shall  direct.  The  issue,  as  last  tried,  was  substantially  between 
the  heirs  admitted  to  prosecute  and  the  tenants  ;  and  the  verdia 
has  established  the  right  of  the  heirs.  If  the  original  verdict 
had  been  for  the  demandant,  in  his  lifetime,  and  if  he  had  died 
before  judgment,  the  heirs,  under  the  statute,  might  come  in 
and  pray  for  judgment.  The  pleadings  in  that  case  could  not 
be  altered.  If  the  right  of  the  heirs  was  denied,  a  special  issue 
would  probably  have  been  ordered  to  try  it. 

Motion  far  new  trial  overmUd. 

>  8»e  Reviwd  Stat.  e.  101,  f  11. 
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HfiNRT  Grew,  Executor,  verstis  Hexrt  Burditt. 

lo  an  Action  against  die  maker  of  a  note  indorted,  before  it  fell  due,  by  the  payee  to 
Ike  plaintiff,  the  defendant  may  ahow  that  the  payee*!  name  wai  given  mefely  ae 
aeenrily,  and  that  this  wg  liBoim  at  the  time  to  the  plaintiff,  and  eo  be  let  in  to  all 
the  eqnitieB  Miheiating  between  himself  and  the  plaintifl  as  immediate  parues  to  toe 


One  of  two  partners  having  died,  the  sonrivor  continued  to  sell  the  stock,  and  in  or- 
der to  close  the  partnership  concerns  he  purchased  of  the  executor  of  the  deceased 
partner,  at  a  fiur  valuation,  the  stock  remaining  unsold,  and  gave  the  executor  three 
prtMBissory  notes  for  the  amount.  Some  time  after  giving  these  notes  the  surviving 
partaer  balanced  the  partnership  books,  and  for  the  balance  against  him  he  made 
other  notes  to  the  executor.  All  the  notes  were  paid  except  one  of  the  three  given 
for  the  stock,  and  the  executor,  in  settling  his  account  in  the  probate  court,  charged 
himself  with  the  amount  of  that  note.  In  an  action  brought  by  the  executor  against 
the  surviving  partner,  <  n  a  note  given  in  renewal  of  that  note,  it  was  ArU,  that 
there  was  no  want  of  consideration  for  I  he  original  note,  although  from  errors  in 
the  partiHtrship  accounts  the  defendant  had  now  paid  the  executor  more  timn  was 
due  to  tl***  estate  of  the  deceased  partner. 

Also,  that  the  subrtituied  note  stood  on  the  same  footing,  in  this  respect,  as  the  origi* 
nal  note. 

Also,  that  the  description  of  the  plaintiff  as  executor,  in  the  writ,  was  surplusage. 

Also,  that  the  defendant  could  not  set  off,  against  the  note,  any  claim  arising  from 
errors  in  the  accoonu,  1.  because  he  had  not  filed  his  demand  in  set<«ff;  2.  be- 
cause the  demands  were  not  between  the  same  persons  in  the  same  right;  and 
8.  because  more  than  four  years  had  ebpsed  since  the  plaintiff  gave  bond  for  the 
perferaanee  of  his  trust  as  executor,  before  the  defendant  nmde  his  claim. 

Assumpsit  on  a  promissory  note,  dated  January  23d,  1824, 
for  $2233*33,  payable  to  James  White  or  order  in  one  year, 
with  interest  semiannually,  and  by  White  indorsed  to  the  plain- 
tiff.    Trial  before  mide  J. 

The  interest  on  the  note  had  been  paid  by  tbe  defendant  as 
it  became  due,  the  last  payment  being  in  January  1827. 

Tbe  defendant  offered,  in  defence,  to  go  into  evidence  of 
certain  copartnership  transactions  between  himself  and  the 
plaintiff's  testator  in  1818  and  subsequent  years,  by  which  it 
might  appear  that  there  had  been  such  errors  arising  out  of  the 
mode  of  keeping  the  books  of  the  firm,  theover^valuation  of 
tbe  stock,  and  the  manner  in  which  the  books  were  closed,  that 
upon  tbe  correct  statement  of  the  accounts  at  the  present  time, 
it  would  appear  that  the  defendant  bad  already  overpaid  the 
plamr>ff  by  the  full  amount  due  on  the  note  or  that  the  note 
was  originally  given  without  consideration.  * 
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Grew  This  evidence  was  objected  to  by  the  plaintiff,  because  he 

Su^tt      ^^  ^^  ^^^  fi^^  holder  of  the  note,  indorsed  to  him  before  it 
""'  was  due,  and  because  the  note  itself  was  given  for  a  considera- 

tion (namely,  a  sale  of  goods)  wholly  independent  of  and  dis- 
connected with  the  copartnership  relation,  and  also  because  no 
account  had  been  filed  in  the  case  by  way  of  set-off. 

On  the  other  hand,  the  defendant  offered  to  show  that  the 
note  was  given  by  the  defendant  to  the  plaintiff,  and  that 
White  indorsed  it  for  the  purpose  of  security  only  ;  and  he 
contended  that  the  evidence,  if  admitted,  would  show  that  tlie 
note  arose  out  of  part  of  an  item  carried  to  the  credit  of  the 
merchandise  account  in  the  copartnership  books,  and  to  the 
debit  of  note  receivable,  and  to  the  defendant's  account  with 
the  firm  in  those  books,  and  was  entered  and  mingled  with 
other  items  of  charge  and  credit,  as  other  copartnership  transac 
tions  were,  and  that  if  the  accounts  were  corrected,  it  would 
appear  that  no  part  of  the  note  in  question  was  due  to  the 
plaintiff  in  his  capacity  of  executor,  at  the  time  when  it  was 
given. 

The  judge  admitted  the  evidence,  reserving  the  question  for 
the  consideration  of  the  whole  Court. 

The  defendant  thereupon  introduced  evidence  tending  to 
^  show^that  there  had  been  a  great  accumulation  of  old  stock 

and  unfashionable  goods,  during  the  copartnership  dealing,  and 
from  time  to  time  a  depreciation  in  value  of  the  stock,  and  a 
.  great  loss  on  it  from  the  prices  at  which  it  was  estimated  in  the 
stock  accounts  of  each  year  taken  each  year,  and  according  to 
his  view  a  great  over-valuation  of  the  stock  ;  that  the  goods  on 
hand  at  the  testator's  decease  were  then  appraised  at  their  full 
value,  which  was  fifty  per  cent,  below  the  price  at  which  they 
were  put  down  in  the  books  ;  and  that  the  stock  was  'iriginalJy 
greatly  over-valued. 

The  plaintiff  then  put  into  the  case  a  contract,  dated  Decem- 
ber 5th,  1821,  between  himself  and  the  defendant,  and  a  letter, 
dated  July  12th,  1822,  from  the  defendant,  in  which,  after  com 
plaining  of  the  hardship  of  his  case  and  the  loss  he  was  like  to 
9ustain,  by  his  connexion  with  the  plaintiff's  testator,  be  says, 
that  ^^  the  business  will  fall  short  6000  or  7000  dollars,  and  that 
he  desires  to  meet  his  proportion  of  the  loss  as  soon  as  may 

«70 


.Digitized  by  VjOOQIC 


MARCH  TERM  1330.  26T 

be  ;"  and  be  proposes  to  tbe  plaintiflT,  '^rather  than  the  busi-       Grew 
ness  shaU  remaio  to  another  year,  to  take  the  remaining  stock      Burditu 

at  6fteen  per  cent,  discount  from  the  appraisement  in  the  pro- 

bate  court."  One  of  the  appraisers  testified  that  the  stock  was 
appraised  at  what  it  would  probably  sell  for,  and  about  fifty 
per  cent,  less  than  cost  and  charges.  The  plaintifif  also  put  into 
\be  case  the  original  bill  of  sale  of  the  stock  to  the  defendant, 
lated  September  25th,  1822,  the  amount  of  which,  after  de- 
ducting the  fifteen  per  cent.,  was  $6700,  for  which  three 
prooiissory  notes  were  given,  each  for  $  2233-33.  Two  of 
these  notes  were  paid  at  maturity ;  the  other,  which  became 
due  b  January  1324,  was  taken  up  by  the  defendant,  and  the 
one  now  in  suit  was  given  in  lieu  of  it.  On  January  23d,  18^, 
tbe  plaintiff  charged  himself  in  the  probate  court  with  this  note 
•8  so  much  money  invested  for  the  estate  of  the  testator.  It 
did  not  appear  that  until  1827,  any  claim  was  made  on  the  es- 
ute  by  the  defendant,  for  any  reduction  or  allowance  for  loss 
on  the  stock.     The  copartnership  was  entered  into  in  January 

1818,  and  continued  until  the  death  of  the  testator  in  Septem- 
ber 1821.  On  December  31st,  1823,  the  defendant,  in  his 
own  handwriting,  balanced  the  books,  by  charging  himself  with 
his  proportion,  viz.  $  2383,  being  one  third  of  the  whole  loss, 
and  the  testator's  estate  with  $  4766 ;  which  charges  would 
be  an  accurate  apportionment,  provided  tbe  defendant  was 
bouud  by  tbe  several  stock  accounts  as  previously  taken  and 
stated  in  the  books,  and  provided  there  were  no  mistakes  to  be 
corrected. 

Tbe  jury  were  instructed,  that  the  valuation  of  the  stock, 
taken  in  January  1818,  and  recognized  by  the  articles  of  co- 
partnership, was  binding  and  conclusive  on  the  defendant,  un- 
less there  had  been  some  fraud  on  tbe  part  of  the  testator,  (of 
which  there  was  no  evidence,)  but  that  the  valuations  taken  in 

1819,  1820  and  1821,  stood  on  a  different  footing  ;  for,  as  by 
the  articles  of  copartnership,  annual  accounts  of  stock  were  to 
be  taken,  a  deduction  ought  to  have  been  made  for  the  depre- 
ciation of  the  valuation  of  the  old  stock,  if  there  was  any  de- 
preciation, and  if,  through  mistake,  this  was  not  done,  the  do- 
fendant  was  entirted  to  have  the  error  rectified  ;  and  if  upon 
exanunation  of  the  accounts  and  the  consideration  of  the  whole 
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evidence  id  the  case,  the  jury  should  find  that  no  part  or  the 
amount  of  the  note  in  dispute  was  due  to  the  plaintiff  at  the 
time  when  it  was  given,  they  might  find  a  verdict  for  the  de- 
fendant. In  regard  to  the  defendant's  not  objecting  to  the 
supposed  over-valuations  of  the  stock,  and  his  closing  of  the 
books  and  charging  himself  with  his  proportion  of  the  final  loss, 
the  jury  were  instructed,  that  although  these  transactions  were 
strong  evidence  of  his  acquiescence  in  the  justice  and  correct- 
ness of  these  vtiuations  and  accounts,  yet  they  were  not  con- 
clusive upon  him  ;  and  that  if  the  jury  should  be  of  opinion  that 
there  were  errors  arising  from  the  misapprehensions  of  the  de- 
fendant, these  errors  might  be  rectified,  although  no  fraud  was 
practised  by  the  testator. 

The  jury  returned  a  verdict  for  the  defendant. 

The  plaintiff  moved  to  have  the  verdict  set  aside  and  a  de* 
fault  entered,  because  the  evidence  introduced  by  the  defendant 
was  inadmissible,  under  the  circumstances  of  this  case ;  or  if 
admissible,  was  in  law  no  defence  to  the  action. 

But  if  the  evidence  was  admissible,  the  plaintiff  moved  for  a 
new  trial,  on  the  ground  that  the  instructions  of  the  judge,  in 
matters  of  law,  were  erroneous. 

If  the  evidence  was  inadmissible,  the  defendant  was  to  be 
defaulted  ;  if  the  instructions  were  wrong,  a  new  trial  was  to 
be  granted. 
MmtA  Idifu  Hubbard  and  Cookej  for  the  plaintiff.  The  evidence  pro- 
duced by  the  defendant  was  inadmissible,  the  note  being  in- 
dorsed before  it  became  due,  for  a  valuable  consideration,  and 
the  plaintiff  being  ignorant  of  the  state  of  the  accounts  between 
the  partners.  Wilkinson  v.  JV*tcJbItn,  2  Dallas,  396.  The 
contract  was  made  with  the  plaintiff  personally,  and  as  he 
might  sue  in  his  own  name,  describing  himself  as  executor  is 
surplusage.  Talmage  v.  Chapel^  16  Mass.  R.  71  ;  Mowryv. 
Mamsy  14  Mass.  R.  329;  Clark  v.  Loii^e,  15  Mass.  R. 
476. 

The  evidence  was  inadmissible,  inasmuch  as  the  object  of  it 
was  to  alter  and  control  the  terms  of  the  written  contract,  and 
in  fact  to  substitute  a  new  contract,  in  which  Whhe  is  a  surety 
and  not  an  indorser.  Dato  v.  Tuttky  4  Mass.  R.  414  ;  Hunt  v. 
MatMj  6  Mass.  R.  519 ;  Stackpole  v.  Arnold^  1 1  Mass.  R.27i 
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Bwrrill  r.  Smithy  7  Pick.  291  ;   fVebiler  v.  Lee,  6  Mass,  R.        Grew 
334  ;  Barry  v.  Morse,  3  N.  Hamp.  R,  132.  Burfitt 

The  DOte  in  suit  was  given  for  goods  sold,  and  was  inde-  " 
pendent  of  the  partnership  accounts,     ^isignees  of  SimotUon 
V.  Boucher,  2  Wash.  C.  C.  R.  473. 

The  notes  which,  if  any,  should  have  been  contested  by  the 
defendant  as  invalid  for  want  of  a  consideration,  were  those 
given  by  him  for  the  apparent  balance  of  the  partnership  ac- 
counts ;  but  he  has  made  an  appropriation  of  his  money  to  the 
payment  of  those  notes,  which  is  binding  upon  him.  United 
States  V.  Kirkpatriek,  9  Wheat.  720  ;  United  States  v.  Janua- 
ry, 7  Cranch,  572 ;  Field  v.  Holland,  6  Cranch,  8  ;  Preston 
V.  Strutton,  1  Anstr.  50. 

The  evidence  was  inadmissible,  because  no  set-off  was  filed. 
And  a  set-off  could  not  have  been  filed,  because  the  demands 
between  the  parties  are  not  in  the  same. right.  Wolfersberger 
¥.  Bueher,  10  Serg.  &  Rawle,  10;  Dale  v.  Cooke,  4  Johns. 
Ch.  R.  11  ;  Colby  v.  Colby,  2  N.  Hamp.  R.  420 ;  Woodman 
V.  Barker,  ibid.  479  ;  Hallowell  ^e.  Bank  v.  Howard,  IS 
Mass.  R.  235  ;  Ooodwin  v.  Cunningham,  12  Mass.  R.  193  ; 
Jenkins  v.  Brewster,  14  Mass.  R.  29!  ;  Clark  v.  Ijeach,  10 
Mass.  R.  51  ;  Braynard  v.  Fisher,  6  Pick.  355 ;  Sargent  v. 
Southgate,  5  Pick.  312.  A  set-off  was  barred  by  the  ^tatute 
of  limitations.  1  N  Hamp.  R.  385  ;  Angell  on  Limitations, 
176. 

Rand  and  Morse,  contrA,  insisted  that  the  evidence  was 
properly  admitted  ;  and  that  the  facts  proved,  showed  that  the 
note  was  without  consideration.  The  partnership  dealings  and 
accounts  did  not  stop  with  the  death  of  the  testator,  but  were 
carried  on  down  to  the  time  when  the  settlement  was  made  with 
the  executor.  The  account  finally  made  up  embraced  the 
profit  and  loss  account  on  the  whole  concern,  and  every  charge 
of  debt  and  credit  to  the  time  of  the  settlement ;  and  if  more 
than  was  due  on  the  account  has  been  paid,  there  is  a  failure 
of  the  consideration  of  this  note.  The  note  is  claimed  by  the 
plaintiff  as  executor ;  it  is  assets  in  his  hands ;  and  a  demand 
against  the  testator  may  rightfully  be  set  off  against  it. 

If  the  executor  has  in  his  own  wrong  charged  himself  in  the 
probate  court  with  the  amount  of  the  note,  that  cannot  affect 
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Grew       tK«e  defendant.     Besides,  the  executor  maj  charge  it  back,  as 

Bunittt      ^^  '^®  ^^^^  ^'*  ^  ^^^  debt. 

The  statute  of  limitations  does  not  come  into  question.  And 
if  it  did,  the  Court  would  not  suffer  the  executor  to  lie  by  till 
the  defendant's  right  of  set-oflf  was  barred,  and  then  bring  his 
action  for  the  whole  of  his  demand.  But  where  the  defendant 
sets  up  a  payment  or  a  failure  of  consideration,  the  statute  of 
limitations  does  not  apply. 
Afarcft  99M.  Per  Curiam.  The  evidence  offered  by  the  defendant  was 
objected  to,  because  as  the  plaintiff  sues  as  indorsee  of  a  note 
indorsed  to  him  before  it  became  due,  it  is  improper  to  allow 
transactions  between  the  defendant  and  other  persons  to  affect 
the  validity  of  the  note  or  operate  by  way  of  set-off.  It  is  said 
the  evidence  would  vary  and  control  the  written  contract,  and 
prove  it  to  have  been  made  by  two  instead  of  three  parties 
The  defendant  offered  to  show  that  the  note  was  made  in  the 
form  in  which  it  appears,  solely  to  obtain  White's  name  as 
security.  The  general  rule,  that  parol  evidence  is  not  admissi- 
ble to  vary  a  written  contract,  is  not  denied,  but  it  may  be  con- 
sidered that  there  are  some  qualifications  or  exceptions  to  this 
rule.  It  is  clear  that  the  promisor  of  a  note  may  show  as 
against  the  promisee,  that  the  note  was  illegal  or  without  con- 
sideration. The  plaintiff  however  contends,  that  being  an  in- 
dorsee, he  is  protected  against  such  a  defence.  But  it  is  com- 
petent to  the  maker  of  a  note  to  show  that  it  was  indorsed 
when  overdue,  and  so  he  will  be^let  into  the  same  defence. 
And  in  the  case  at  bar,  the  defendant  may  show  the  nature  of 
the  transaction,  and  that  there  was  no  consideration  for  the  in- 
dorsement. If  there  was  a  failure  of  consideration,  it  was  be- 
tween these  parties  ;  and  if  there  was  a  payment  or  set-off,  it 
was  between  them.  The  plaintiff  therefore  cannot  protect 
himself  against  the  admission  of  the  evidence,  on  the  ground  of 
his  being  indorsee,  and  the  evidence  shows  clearly  that  the  object 
of  the  indorsement  was  merely  to  obtain  the  name  of  White  J 

The  question  then  is,  whether  the  defendant  can  avail  him- 
self of  the  facts  which  he  proved.  Was  there  a  failure  or  want 
of  consideration  ?    And  in  determining  this,  we  must  consider 

I  See  LmdM  v.  Bobertam^  3  Miller,  SRQ 
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tbe  fact  as  established  by  the  verdict,  that  there  was  a  mistake  Grew 
sufficient  to  balance  tbe  note.  What  was  the  consideration  i  Burditt 
It  appears  there  was  a  partnership  between  Grew  the  tes- 
tator  and  the  defendant,  from  1818  to  September  1821, 
when  the  testator  died.  The  defendant  continued  to  carry  on 
the  business  until  the  partnership  concerns  were  brought  to  a 
close.  When  the  original  note  was  given,  it  was  not  upon  a 
settlement  of  the  partnership  accounts ;  they  remained  open, 
and  to  bring  them  to  a  close  it  was  necessary  to  make  a  sale  of 
the  partnership  stock.  The  defendant  purchased  it  and  gave 
for  it  three  notes.  It  is  not  denied  that  the  property  was  equal 
in  value  to  the  notes,  and  there  is  therefore  no  failure  of  con- 
sideration in  regard  to  them.  The  note  in  suit,  being  given  in 
renewal  of  one  of  the  three,  stands  on  the  same  ground  as  the 
original  note. 

Was  this  note  paid  J  After  tbe  goods  were  sold  to  the  de- 
fendant, he  settled  the  partnership  accounts,  and  he  continued 
to  pay  interest  on  this  note  until  a  very  recent  period.  It  ap- 
pears that  nothing  was  done,  showing  that  the  parties  consider- 
ed tbe  note  as  paid.  If  it  had  been  paid,  it  would  have  been 
given  up,  or  the  payment  would  have  been  indorsed  upon  it. 

The  only  remaining  inquiry  is,  whether  the  defendant  has  a 
claim  for  a  set-off ;  and  we  think  he  has  not.  In  the  first  place, 
it  would  be  necessary  that  his  account  should  have  been  filed  in 
set-off  ;i  and  in  the  next  place,  his  claim  is  against  the  plaintiff 
in  his  representative  capacity ;  and  though  the  plaintiff  describes 
himself  as  executor,  yet  it  is  more  reasonable  to  consider  that 
he  sued  in  his  individual  capacity,  and  that  styling  himself  eor- 
ectUor  is  merely  a  de$cripHo  persona.  If  there  was  any  mistake 
in  the  valuation  of  the  property,  it  took  place  in  the  lifetime  of 
the  testator,  and  the  remedy  was  against  the  plaintiff  in  his  rep- 
resentative capacity.  The  defendant's  demand  against  the  tes- 
tator is  barred  by  the  statute  of  limitations,  which  the  executor 
could  not  waive  ;  and  if  the  account  had  been  filed  in  set-off, 
the  same  objection  would  lie  against  it. 

Verdict  eei  aside  and  defendant  defaviUd. 

'  See  Peabody  t  Peters,  5  Pick.  (2d  ed.)  4,  note  1,  and  caws  cited ;  Cham' 
itr  F.  Drew  J  6  N.  Hamp.  R.  469 ,  Braynard  y.  Fisher ,  6  Pick.  355 ;  Shirley 
Toddf  9  Gheenleaf,  83 ;  Sata^e  r.  Dmns,  7  Wendell,  233. 
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Samuel  Etheridge  versus  Amos  Binney  et  oL 

In  the  cate  of  a  limited  and  dormant  partnerahip  carried  on  by  one  of  the  partners  m 
hi«  individual  name,  if  he  borrows  money,  representing  it  to  be  for  the  use  of  the 
partnership,  the  dormant  partners  will  be  liable,  without  proof  on  the  part  of  the 
creditor,  that  the  money  went  to  the  use  of  the  parmership.  il/d«r,  if  he  borrows 
without  such  a  representation. 

The  actiTC  partner  haTing  conveyed  his  own  knd  as  security  for  a  partnership  debt, 
and  the  creditor,  after  the  appointment  of  one  of  the  dormant  partneri  to  settle  eh^ 
partnership  concerns,  having  paid  off  an  incumbrance  thereon,  being  ignorant  (Jiat 
there  were  other  incumbrances  to  the  full  amount  of  the  land,  it  was  kdd,  that  the 
sum  so  paid  by  the  creditor  should  be  set  off  against  so  much  of  an  account  for  cash 
lent  by  the  active  partner  to  the  creditor. 

The  active  partner  having  assigned  merchandise  to  a  creditor  of  the  partnership  as 
security,  with  a  general  power  to  sell,  it  was  kdd,  that  the  creditor  had  authority 
to  sell  on  credit,  and  so  was  not  answerable  for  a  loss  occasioned  by  the  failure  of 
a  person,  in  good  credit  at  the  time  of  the  si^le,  on  whom  the  purchaser  gave  the 
creditor  a  bill  for  the  price  of  the  goods  sold. 

The  active  partner  having  borrowed  money  on  the  credit  of  the  firm,  pramising  to  re- 
pay it  in  a  few  days,  and  having  refused  or  become  unable  to  repay  it,  it  was  A«U, 
that  the  lender  was  entitled  to  interest;  at  least  after  a  demand;  and  that  calling 
for  and  actually  taking  security,  were  equivalent  to  a  deownd. 

Assumpsit  to  recover  the  balance  of  an  account  annexed 
to  the  writ ;  there  being  also  a  count  for  monejr  had  and  re- 
ceived. 

The  defendants  were  John  Winship,  Amos  Binney  and 
John  Binney.  Winship  was  defaulted,  and  the  other  defend- 
ants pleaded  the  general  issue. 

The  plaintiff  gave  in  evidence  three  memorandum  checks 
signed  by  Winship,  one  dated  May  19th,  1825,  for  $2000, 
another,  May  26th,  for  $3000,  and  the  third,  July  12th,  for 
$  400.  It  was  proved  that  the  amount  of  the  checks  was  re- 
ceived at  a  bank  by  Winship,  on  checks  of  the  same  dates 
signed  by  the  plaintiff,  he  having  deposited  money  there,  which 
he  had  then  recently  received  as  guardian  to  his  children. 

The  principal  question  in  the  case  was,  whether  the  Binneys 
were  indebted  for  this  money  as  copartners  with  Winship,  it 
being  admitted  that  a  copartnership  actually  subsisted  in  the 
manufacture  of  soap  and  candles  ;  which  was  carried  on  at 
Cbarlestown  in  the  name  of  Winship  alone,  according  to  the 
articles  of  copartnership. 

To  prove  the  liability  of  the  Binneys,  the  plaintiff  gave  is 
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evidence  the  following  letter,  dated   May  25th,  1825,  from     £tberidge 
Winship  to  the  plaintiff:  —  "Can  you  further  oblige  me  with      Biimey. 

the  loan  of  3000  dollars  to-morrow,  for  a  short  time ;  it  shall 

be  returned  with  the  other  loan,  as  soon  as  you  wish  to  invest 
it  permanently.  You  may  rest  perfectly  safe  as  to  security,  as 
the  Mess.  Binneys  are  abundantly  able  to  meet  any  of  my  en- 
gagements ;  this  money,  as  well  as  the  other  a  few  days  since, 
being  for  the  use  of  the  factory  in  which  I  am  engaged  as  co- 
partner with  them." 

The  plaintiff  attempted  to  show  by  parol  testimony,  by  the 
tiooks  of  the  manufacturing  company,  and  by  invoices  of  prop- 
erty shipped  in  various  vessels  to  foreign  ports  which  were  en- 
tered in  the  books  of  the  company  kept  by  Winship,  that  the 
money  borrowed  of  the  plaintiff  was  applied  to  the  use  of  the 
company.  The  defendants  attempted  to  rebut  this,  by  testi- 
mony relating  to  the  capital  advanced  by  the  Binneys,  their 
ignorance  of  the  particular  transactions  of  Winship,  and  the 
large  sums  raised  by  Winship  without  their  knowledge ;  and 
they  insisted  that  it  appeared  by  the  books,  that  there  had  been 
but  two  shipments  of  any  other  articles  than  soap  and  candles 
(and  that  these  were  the  proceeds  of  soap  and  candles  shipped 
abroad)  before  February  1st,  1825;  and  that  these  invoices 
were  entered  in  the  books  in  April  1825. 

On  the  15th  of  September,  1825,  public  notice  was  given, 
that  the  copartnership  was  dissolved,  and  that  their  concerus 
would  be  settled  by  Amos  Binney. 

On  this  part  of  the  case  the  jury  were  instructed  as  fol- 
lows:—  A  copartnership  is  proved,  which,  though  not  made 
public  by  advertisement,  is  generally  known,  and  is  proved  by 
written  articles  between  the  parties.  It  is  however  limited  to  a 
particular  branch  of  business,  but  that  is  capable  of  great  ex- 
pansion, within  the  intent  and  meaning  of  the  parties.  The 
products  of  the  factory  might  be,  and  no  doubt  were  intended 
to  be,  shipped  to  foreign  markets,  particularly  the  West  Indies, 
aod  the  proceeds  then  might  be  invested  in  the  produce  or 
manufactures  of  that  market,  and  there  shipped  to  a  European 
market,  from  which  returns  might  be  made  in  produce  or  man- 
ufactures or  in  bills  of  exchange  on  London  or  elsewhere,  and  374 
thus  the  parties  in  the  soap  and  candle  manufactory  would  be- 
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fithendfe    come  extensive  mercbaDts,  and  the  copartnership  would  exten;! 
Binney.      throughout  the  whole  adventures  until  their  close  at  the  home 
*■  port.    This  business  would  naturally  associate  itself  with  others, 

for  a  cargo  of  soap  and  candles  only,  to  the  West  Indies,  might 
come  to  a  bad  market,  and  the  shippers  would  be  likely  to  take 
an  assorted  cargo,  with  the  view  of  saving  on  one  article  what 
they  might  lose  on  another.  And  this  extension  of  the  busi- 
ness,  if  known  to  the  members  of  the  copartnership,  or  if,  from 
the  circumstances,  presumed  to  be  known,  would  undoubtedly 
be  for  the  benefit  or  to  the  disadvantage  of  the  whole.  Credit 
therefore  would  probably  be  wanted,  as  was  expected  by  all,  it 
being  provided  in  the  articles  and  the  bond  from  Winship  to  tliO 
Binneys,  that  indorsed  notes  should  be  given.  Now  as  the 
partner,  whose  name  is  assumed  by  the  firm,  may  also  engage 
in  other  branches  of  business,  in  which  he  may  want  credit  on 
his  own  private  account,  if  he  applies  for  a  loan  of  money  to 
one  who  is  ignorant  of  the  copartnership,  and  no  information  is 
given  of  its  existence,  it  is  a  private  loan,  and  does  not  bind  the 
firm,  unless  the  creditor  shall  know  that  the  money  borrowed  or 
the  goods  procured  by  the  individual  went  to  the  use  of  the  firm. 
The  burthen  of  proof  in  such  case  is  upon  the  creditor,  in  order 
to  make  good  his  claim  upon  the  firm  ;  for  he  credited  the  indi- 
vidual and  not  the  firm,  and  it  will  be  presumed  to  be  for  the 
private  benefit  of  the  individual,  unless  the  contrary  is  proved. 
But  if  the  existence  of  the  firm  is  known  to  the  person  who 
makes  the  loan,  and  representations  are  made  to  him  by  the 
borrower,  that  he  borrows  for  the  use  of  the  company,  and  that 
they  are  answerable  for  the  debt,  so  that  credit  is  given  to  the 
company  and  not  to  the  individual  partner,  the  burthen  of  proof 
is  upon  the  company,  when  sued,  to  show  that  the  power  con- 
fided to  the  individual  has  been  abused,  and  that  the  money 
borrowed  was  applied  to  his  private  use,  and  also  that  this  was 
known  to  the  lender  to  be  his  intention.  This  principle  neces- 
sarily  follows  from  cases  settled.  If  a  purchase  is  made  in  the 
name  of  a  firm,  or  money  borrowed,  and  a  note  given  or  indors- 
ed in  that  name,  this  is  prima  facte  evidence  of  a  debt  from  the 
firm,  and  it  can  only  be  rebutted  by  proof  in  the  defence,  that 
this  was  fraudulently  done  by  the  individual  partner  for  his  own 
r&         private  use,  and  that  this  was  known  to  the  creditor.     So  that 
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tt  the  limited  partnership,  if  the  name  of  the  firm  had  been  Etheridge 
John  Winship  &  Co.,  or  Winship  &  Binney,  all  notes  given  to  Bivmy* 
any  creditor,  in  either  of  those  names,  would  be  company  notes,  *  — — — 
unless  disproved,  as  before  stated.  Now  the  making  and  offer- 
ing of  such  a  note  is  nothing  more  than  a  representation  that  the 
money  is  wanted  for  the  use  of  the  company,  and  as  they  con- 
fide in  the  individual,  they  will  be  bound  by  his  acts.  The 
name  of  the  firm  here  being  only  the  name  of  the  individual,  a 
note  offered  in  that  name,  unaccompanied  by  any  representation, 
would  of  course  import  only  a  promise  by  John  Winship  alone, 
and  the  credit  being  given  to  him  alone,  the  creditor  would  not 
recover  against  the  firm,  without  proving  that  the  money  actually 
went  into  the  funds  of  the  firm.  But  if  the  borrowing  partner 
states  that  he  is  one  of  a  company,  and  that  he  borrows  money 
for  the  company,  or  purchases  goods  for  their  use,  then,  as  there 
is  such  company,  and  as  they  have  given  him  authority  to  use 
the  company  credit  to  a  certain  extent,  and  as  the  creditor  will 
have  no  means  of  knowing  whether  he  is  acting  honestly  to- 
wards his  associates  or  otherwise,  if  he  lends  the  money  or  sells 
the  goods  on  the  faith  of  such  representation,  the  company  will 
be  bound,  unless  they  prove  that  the  contract  was  for  his  pri- 
vate benefit,  and  known  to  be  so  by  the  creditor.  And  in  this 
case  the  representation  contained  in  the  letters  from  Winship 
to  the  plaintiff  is  quite  sufficient  to  throw  the  burthen  of  proof 
on  the  defendants. 

It  further  appeared,  that  Winship  conveyed  a  dwellinghouse 
to  the  plaintiff  as  security  for  his  demand,  and  that  in  Novem 
be  1325,  the  plaintiff  paid  $400  to  one  Thompson,  to  dis- 
charge an  attachment  which  Thompson  had  made  upon  the 
house.  There  were  other  attachments  not  then  known  to  the 
plaintiff,  which  eventually  took  the  whole  property  in  the  house. 
In  the  plaintiff's  account,  Winship  was  credited  with  $  637  for 
cash  lent  at  divers  times.  The  jury  were  instructed  that  this 
sum  of  $  400  ought  to  be  set  off  against  the  $  637,'  as  it  was 
yid  to  discharge  an  incumbrance  on  property  taken  as  security, 
and  believed  at  the  time  to  be  free  from  any  other  incumbrance. 

Winship  likewise  assigned  to  the  plaintiff  a  quantity  of  soap 

'  Sbe  CoUjer  on  Partnerahip,  (Am.  ed.)  447 ;  Rose  r.Murekie^*Z  Call,  409^ 
Urdw,  BaUwm^  6  Pick.  348 ;  aeviied  Stet.  «.  96,  }  9. 
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Btheridge     and  candles,  with  general  power  to  sell  the  same,  and  accouni 
Binney.      ^^  Winship  therefor,  applying  the  proceeds  first  to  the  payment 
—  yfQ —  of  his  demand.     The  plaintiff  made  a  sale  to  one  Tappan,  on 
a  credit  of  six  months,  and  took  in  payment  a  bill  upon  Hoi- 
'  brook  &  Dexter,  then  in  good  credit,  which  was  duly  accepted 
but  never  paid,  the  acceptors  having  become  insolvent  before 
the  bill  became  due.     It  was  proved  that  a  sale  on  a  credit  of 
six  months  was  according  to  usage  ;  and  the  jury  were  instruct- 
ed that  the  plaintiff  should  not  be  charged  v^ith  this  loss,  if  the> 
were  satisfied  that  it  was  usual  to  sell  on  credit,  and  that  the 
credit  of  Holbrook  &  Dexter  was  good  at  the  time  when  the 
bill  was  taken. 

In  regard  to  interest,  the  jury  were  instructed,  that  if  they 
were  satisfied  the  money  was  borrowed  under  an  engagement  to 
return  it  in  a  few  days,  and  it  was  not  returned,  but  on  the  con- 
trary the  debtor  refused  or  became  unable  to  pay  at  all,  this  was 
such  a  breach  of  trust  as  would  entitle  the  lender  to  receive 
interest ;  certainly  after  a  demand ;  and  that  the  necessity  of 
taking  an  assignment  of  property  and  actually  taking  it,  was 
equivalent  to  a  demand. 

A  verdict  was  returned  for  the  plaintiff. 

The  defendants  moved  for  a  new  trial,  because  there  was  no 
evidence  that  the  money  obtained  on  the  checks  went  to  the 
use  of  the  company,  and  the  judge  erred  in  charging  the  jury, 
that  inasmuch  as  Winship,  when  applying  for  the  money,  repre- 
sented that  he  wanted  it  for  the  firm,  the  plaintiff  was  not  bound 
to  show  that  it  was  so  wanted,  or  went  to  the  use  of  the  firm  , 
whereas  the  jury  should  have  been  instructed,  that  in  a  dor- 
mant copartnership,  where  the  active  partner  has  taken  up 
money  in  his  own  name,  it  is  incumbent  on  the  plaintiff  to  show 
that  the  money  went  to  the  use  of  the  firm,  whatever  may 
have  been  the  representations. 

Also,  because  the  judge  erred  in  charging  the  jur}',  that  the 
plaintiff  had  a  right  to  set  off  the  $  400  paid  by  him  to  Thomp- 
son in  November  1825,  Amos  Binney  having  been  before  that 
time  constituted  the  settling  agent  of  the  concerns  of  the  firm, 
and  that  fact  being  known  to  the  plaintiff. 

Also,  because  the  judge  erred  in  charging  the  jury,  that  the 
plaintiff  was* authorized  to  sell  upon  credit  the  goods  of  th« 
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finn  pledged  to  him  by  Winship  as  coUateral  security,  whereby    Ktlieridge 
the  sum  of  $480  was  not  allowed  by  the  jury  to  the  defendants.      Binney. 

Also,  because  the  judge  erred  in  instnicting  the  jury  to  allow        ^i^ij^ 
the  plaintiff  interest  on  the  checks,  the  action  being  for  money 
had  and  received,  and  no  special  promise  alleged,  and  no  de- 
mand having  ever  been  made  on  the  defendants  until  this  suit 
was  brought. 

C.  Gf.  Laringj  for  the  defendants.  The  plaintiff  is  not  en-  Mmtn  Al 
tilled  to  recover,  if  it  appears  that  the  money  received  on  the 
checks  did  not  go  to  the  use  of  the  firm.  This  was  a  dormant 
copartnership,  that  is,  one  in  which  the  business  was  to  be  car- 
ried on  wholly  by  and  in  the  name  of  the  ostensible  partner, 
the  others  taking  no  part  in  the  business,  nor  announcing  their 
names  or  their  interest  in  it.  The  liability  in  open  or  avowed 
partnerships  is  founded  on  the  credit  of  names ;  because  each 
partner  has  given  to  the  others  a  right  to  pledge  his  name,  and 
is  therefore  answerable  for  any  abuse  of  it,  rather  than  that 
third  parties,  bond  fide  relying  on  the  exercise  of  this  authority, 
should  be  injured.  And  in  such  cases  it  makes  no  difference 
what  style  is  used,  if  it  is  one  that  openly  imports  a  copart- 
nership, so  that  the  individual,  by  the  use  of  it,  obviously  in- 
tends to  bind  others  as  well  as  himself.  But  the  principle,  on 
which  the  liability  of  dormant  partners  is  founded,  is  their  par- 
ticipation of  the  profits,  and  not  the  credit  of  their  names. 
Whenever  therefore  that  participation  does  not  exist,  the  liabil- 
itj  does  not  exist.  Any  other  construction  makes  a  dormant 
partnership  the  same  as  an  open  one,  so  far  as  liability  for  the 
representations  of  the  ostensible  partner  goes.  Whereas  the 
fact  of  doing  business  in  his  name  alone,  is  notice  to  all  who 
know  of  the  partnership,  that  he  has  no  authority  to  pledge  the 
credit  of  his  partners.  It  is  equivalent  to  express  notice.  It  is 
viear  that  even  in  the  case  of  an  open  and  avowed  copartner- 
ship, if  some  dissent  from  a  purchase  before  it  is  completed, 
they  are  not  bound.  Galway  v.  MaUheto^  1  Campb.  404 ; 
Layd  v.  Ashby^  2  Carr.  &  Payne,  138  ;  Boardman  v.  Gore, 
15  Mass.  R.  331  ;  Orant  v.  Hatokes^  Chitty  on  Bills,  (6th 
ed.)  31,  note  b.  And  dormancy  is  standing  notice  of  such  dis- 
sent from  ever  being  bound  on  credit.  It  is  a  declaration  that 
the  dormant  partner  will  be  bound  so  far  as  the  property  bought 
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Etlieridge  comes  to  his  use,  but  do  further.  This  construct!  i)n  works 
liiDney.  P^^f^oi  justice  to  all  dealing  with  the  ostensible  partner.  Thus, 
if  the  seller  did  not  know  of  any  copartnership,  and  it  turns  out 
that  the  property  was  for  the  private  use  of  the  ostensible  part- 
ner, he  has  all  his  security  in  the  individual  liability  upon  which 
the  sale  was  grounded.  If  the  property  went  to  the  use  of  th9 
firm,  he  has  more  security  than  he  expected,  and  the  dormant 
partner  is  made  liable  on  the  principle  above  stated.  On  the 
other  hand,  if  the  seller  knows  or  suspects  the  copartnership, 
he  knows  that  it  is  intended  to  be  secret ;  and  that  the  dormant 
partner  does  not  mean  to  have  a  credit  given  on  his  name  or 
liability,  but  to  be  liable  only  for  the  property  that  shall  come 
to  his  use  ;  and  if  the  seller  trusts  to  the  representations  of  the 
ostensible  partner,  who,  he  knows,  has  no  right  to  pledge  the 
name  of  the  other  partner,  he  takes  the  risk  of  this  other  part- 
ner's becoming  liable  by  reason  of  the  property's  coming  to  bis 
use.  To  extend  the  liability  of  the  dormant  partner  to  all 
cases  where  the  ostensible  partner  represents  that  he  is  acting 
for  him,  it  is  to  make  him  liable  on  the  credit  of  his  name,  and 
not  on  his  participation  of  profits.  The  principle  set  up  by 
the  plaintiff  is  indefinite  and  uncertain  ;  the  rule  contended  for 
by  the  defendants  is  consistent  and  reasonable,  and  no  danger 
will  arise  from  it.  The  burden  of  proof  in  the  first  instance  is 
upon  the  creditor  to  show  that  money  lent  was  for  the  partner- 
ship. If  he  shows  that  the  ostensible  partner  represented  that 
it  was  wanted  for  the  firm,  the  burden  is  shifted  to  the  dormant 
partner,  and  he  must  then  show  that  it  was  not  wanted  and  did 
not  come  to  the  use  of  the  firm.  The  case  at  bar  is  like  that 
of  an  agency,  in  which  the  business  is  done  in  the  name  of  the 
agent,  and  the  principal  is  liable  for  what  comes  to  his  use,  but 
for  nothing  more. 

The  circumstances  of  this  case  afforded  constructive  notice 
to  the  plaintiff,  that  the  money  was  not  wanted  by  Winship  for 
the  use  of  the  firm  ;  in  which  case  the  other  partners  are  not 
liable  to  repay  it,  even  if  Winship,  at  the  time  of  borrowing  it, 
represented  that  it  was  for  the  firm.  Lloyd  v.  Freshfield^  2 
Carr.  &  Payne,  326  ;  Ex  parte  Agact,  2  Cox's  Ch.  R.  316  ; 
Livingston  v.  Hattie^  2  Caines's  R.  246 :  Livingston  v.  JZ/'oaa- 
vett,  4  Johns.  R.  251. 
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Fhielur  and  Warner  insisted  that  the  instructions  to  the  jury  Etberidft 
were  correct.  They  made  a  distinction  between  a  iecret  and  Binney. 
a  dormanl  partner,  and  they  contended  that  the  right  of  a  part- 
oer  to  borrow  money  in  the  name  and  for  the  use  of  the  partner- 
ship, and  to  bind  the  partnership  for  its  repayment,  was  as 
ample  in  the  case  of  a  dormant  or  a  limited  copartnership,  as  in 
that  of  an  open  or  a  general  copartnership.  They  cited  Liv^ 
ingsUm  ▼.  Roosevelt^  4  Johns.  R.  267  ;  U.  S,  Bank  v.  Win- 
f&tp,  5  Mason,  183 ;  Bond  v.  Gibsonj  1  Campb.  185 ;  Man- 
ufaeturen  ^c.  Bank  r.  Winshipj  5  Pick.  13,  [2d  ed.  13, 
note  1  ;]  1  Montag.  Partn.  4,  23 ;  Ex  parte  BonbonuSy  8 
Ves.  540  ;  Coope  v.  £yre,  1  H.  Bl.  37  ;  Lloyd  v.  ^rehbowkj 
2  Taunt.  324,  325. 

As  to  the  sale  on  a  credit,  they  cited  Paley  on  Pr.  and 
Agent,  149 ;  Houghion  v.  JMaUhm$y  3  Bos.  &  Pul.  489. 

The  Court  now  held  that  the  instructions  giren  to  the  jury  March  TMk 
were  correct.^  And  in  regard  to  interest,  they  said  the  cir- 
carastance  that  memorandum  checks  were  given,  showed  that 
the  money  was  lent  but  for  a  short  time.  The  nonpayment 
was  a  breach  of  the  implied  contract,  and  the  money  was 
wrongfully  detained  ;  which  is  one  of  the  cases  for  allowing 
interest.  And  the  calling  for  security  was  a  demand  binding 
upon  all  the  partners,  as  the  copartnership  was  not  dissolved 
until  the  15th  of  September  following. 


1  See  M^/Un  t.  BmiA,  17  Berg.  &  Rawle,  166;  U.  8.  Bmik  t.  JKniMy,  5 
Maeoa,  176;  &  C.  5  Peten,  529 ;  VaUm  t.  Parlur,  6  WendeU,  615 ;  CoUyer 
m,  Paftaeniitp,  (Am.  ed.)  213, 227, 449. 
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JoHif  Mason  et  al.  versus  Ebenezer  Thompsou 

Ab  innkeeper  is  chargeable  for  the  Xon  of  the  goods  of  his  guest  committed  to  his  tare; 
unless  the  loss  is  caused  by  the  act  of  Ood  or  of  the  oommoa  enemy,  or  by  the  neg. 
lect  or  fiuilt  of  the  guest. 

Ad  action  brought  against  an  innkeeper  for  the  loss  of  goods  iatrusiad  to  him  bj  a 
guest,  who  is  a  senrant  of  the  owner,  may  be  brought  in  the  name  of  the  owner. 

With  respect  to  such  intrusting,  one  who  hires  t^e  goods  is  the  semmt  of  the  owner. 

If  a  horse,  chaise  and  harness  are  delivered  to  an  innkeeper,  and  he  reoeites  no  sep- 
arate compensation  for  keeping  the  chaise  and  harness,  he  is  neverthelem  liable  Am 
the  loM  of  them,  for  the  payment  for  keeping  the  horse  includes  a  compensation  fnr 
keeping  the  chaise  and  harness. 

If  a  person  commits  his  horse  to  an  innkeeper  to  be  fed,  be  is  a  guest,  although  he  do 
not  himself  lodge  or  receive  any  refreshment  at  the  inn. 

If  an  innkeeper,  being  also  a  keeper  of  a  livery  stable,  receives  a  horse  to  be  fed, 
without  giving  notice  that  he  receives  it  as  keeper  of  the  livery  stable,  he  will  be 
aaswertfble  as  innkeeper  for  the  loss  of  iu 

This  was  an  action  on  the  case  against  the  defendant  a^ 
keeper  of  a  common  inn  in  Boston.  The  declaration  alleged 
that  the  plaintiffs,  being  owners  of  a  horse,  chaise  and  harness, 
sent  Lydia  Giles,  their  servant,  who  was  received  by  the  de- 
fendant as  a  guest,  with  the  horse,  chaise  and  harness,  in  bis 
inn,  and  that  the  defendant,  by  the  custom  of  the  land,  was 
bound  to  keep  the  chaise  &c.,  without  diminution,  pilfering  or 
loss,  but  that,  by  the  negligence  of  the  defendant  and  his  ser- 
vants, certain  malefactors  stole  the  harness,  and  so  the  plaintiffs 
lost  the  same. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  in  the  Common  Pleas,  before  Ward  C.  J.,  it 
was  proved  that  Lydia  Giles  hired  the  horse  &c.  of  the  plain- 
tifis,  and  drove  the  same  to  Boston  to  the  house  of  one 
Abrams,  where  she  stayed  as  a  visitor,  and  sent  the  horse  £lc. 
to  the  stable  of  the  defendant,  who  was  an  innkeeper,  to  bo 
kept  during  her  visit  The  harness  was  put  into  the  chaise 
under  the  defendant's  shed,  and  it  was  proved  that  the  defend- 
ant usually  put  and  kept  the  chaises  and  harnesses  of  his  guests, 
and  also  his  own,  under  the  same  slied,  and  that  during  the 
time  the  plaintiffs'  chaise  and  harness  remained  there,  the  gate 
of  his  yard,  including  the  shed,  was  fastened  and  secured  in  the 
usual  manner,  namely,  from  nine  o'clock  in  the  evening  until 
281         daylight.     At  the  end  of  four  days,  when  Lydia  Giles  sent  foi 

SB4 


Digitized  by  VjOOQIC 


MARCH  TKRM  1830.  281 

the  horse,  &c.  the  harness  could  not  be  found,  and  was  sup-       Mason 
posed  to  have  been  stolen  ;  whereupon  the  plaintiffs  claimed    f  hompMMb 
of  the  defendant  the  value  thereof  in  damages,  and  afterwards 
brought  this  action  to  recover  the  same. 

The  defendant  produced  witnesses,  who  testified  that  his 
shed  was  secured  like  many  others  in  Boston,  and  as  it  had 
been  for  many  years,  without  any  similar  loss  having  occurred. 
Lydia  Giles  was  in  no  way  connected  with  the  plaintiffs,  ex 
cept  merely  as  having  hired  the  horse,  chaise  and  harness. 
The  defendant  usually  kept  several  horses  at  livery,  and  he 
usually  had  horses  belonging  to  guests.  He  received  pay  in 
the  present  case  and  in  all  such  cases,  only  for  the  keeping  of 
the  horse,  and  received  no  more  therefor  than  he  would  in  the 
case  of  a  horse  being  placed  in  his  stable  without  any  chaise  or 
harness. 

Upon  this  evidence  it  was  contended,  that  the  defendant  was 
not  liable,  unless  the  plaintiffs  proved  negligence  in  him  or  his 
servants  ;  that  the  plaintiffs  had  not  proved  the  allegation  in  their 
writ,  that  they  by  their  servant  had  been  entertained  by  the 
defendant  as  his  guests ;  but  that  the  defendant  in  fact  merely 
received  the  horse,  chaise  and  harness  to  keep  at  livery,  and 
not  as  innkeeper.  It  was  likewise  insisted,  that  the  custom  of 
tiie  realm  or  common  law  of  England,  making  innkeepers  liable 
in  all  cases  of  loss  except  from  the  act  of  God  and  the  king's 
enemies,  is  not  the  law  of  this  Commonwealth. 

The  jury  were  instructed,  that  innkeepers  were  entitled  to  a 
certain  privilege,  bad  a  lien  on  the  effects  of  their  guests  to  se* 
cure  payment  for  the  accommodations  which  were  furnished 
them,  and  were  by  law  bound  in  all  events  to  keep  the  effects 
of  their  guests  safely  ;  that  in  order  to  make  them  responsible 
for  the  loss  of  any  thing  which  had  been  committed  to  them  by 
their  guests,  it  was  not  necessary  to  prove  that  they  were 
chargeable  with  negligence  in  keeping  it,  and  that  unless  the 
loss  arose  from  the  act  of  God  or  the  common  enemy,  it  would 
fall  on  the  innkeeper  and  not  on  the  guest ;  that  the  plaintiffs 
having  the  general  property  in  the  horse,  chaise  and  harness « 
which  were  committed  to  the  defendant,  they  could  maintain 
the  action  against  him  as  well  as  if  they  had  committed  them 
to  the  defendant  themselves  under  the  same  circumstances        S8S 
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Mason  under  which  they  were  committed  to  him  by  L.  Giles,  and  ihat 
Thompsoiu  ^  constitute  the  plaintifls  or  L.  Giles  guests  of  the  defendant, 
80  as  to  make  him  answerable  for  the  loss  of  the  harness,  it  was 
not  necessary  that  the  plaintifis  or  L.  Giles  should  diet  and 
lodge  in  his  house  ;  but  that  the  standing  of  the  plaintiffs'  horse 
in  the  defendant's  stable  and  being  fed  by  him  for  gain,  would 
nuike  the  defendant  responsible  for  the  safe  keeping  of  the  har- 
ness of  the  horse,  as  much  as  he  would  be  for  the  baggage  of 
a  guest,  and  that  it  was  not  necessary  for  the  plaintiff  to  prove 
that  the  defendant  received  any  thing  expressly  on  account  of 
keeping  the  harness. 

The  jury  were  further  instructed,  that  the  defence  set  up  by 
the  defendant,  that  he  kept  a  livery  stable  as  well  as  a  tavern, 
and  that  he  received  the  horse,  chaise  and  harness  as  a  keeper 
of  a  livery  stable  and  not  as  an  innkeeper,  couM  not  avail  him  ; 
and  having  hung  out  his  sign  and  held  himself  out  to  the  world 
as  an  innkeeper,  and  having  made  no  communication  at  the 
time  to  the  person  who  committed  the  horse,  chaise  and  har- 
ness to  him,  that  he  received  them  as  keeper  of  a  livery  sta- 
ble and  not  as  innkeeper,  he  could  not  now  qualify  the  receipt 
of  them  by  showing  that  he  kept  a  livery  stable  as  well  as  an 
inn. 
March  9(L  T.  FulUr^  for  the  defendant.  The  plaintiffs  had  not  such 
possession  of  the  harness  as  will  give  them  a  right  of  action. 
L.  Giles  had  a  special  property  in  the  horse,  chaise  and  har- 
ness, and  she  placed  them  in  the  care  of  the  defendant  on  her 
own  account ;  she  was  not  the  servant  of  the  plaintiffs.  The 
action  ought  to  have  been  brought  in  her  name. 

Neither  the  plaintiffs,  nor  L.  Giles,  were  guests  of  the  de- 
fendant. An  innkeeper  is  not  bound  to  receive  a  horse  unless 
he  receives  the  master  also.  Shep.  Epit.  1055  ;  Warbrook 
y.  Griffin^  2  Brownl.  &  Gould.  254  ;  Holt's  opinion  in  York 
v.  Grindstonty  1  Salk.  388  ;  S.  C.  2  Ld.  Raym.  866.  The 
horse,  chaise  and  harness  only  having  been  received,  the  pre- 
sumption is  that  the  defendant  received  them  as  the  keeper  of 
a  livery  stable. 

The  liability  of  an  innkeeper  is  like  that  of  bailees  generally, 

other  than  common  carriers,  except  that  a  loss  of  property  in- 

S8S        trusted  to  his  care  is  presumed  to  be  by  his  default,  and  the 
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biirdeD  of  proof  is  upon  bim  to  show  that  it  happened  by  the  Maaoo 
act  of  God,  the  common  enemy,  or  the  fault  or  negligence  xbomMciik 
of  the  owner.  He  is  liable  only  for  less  than  ordinary  care. 
The  dciendaat  took  as  much  care  of  the  plaintiffs'  property 
as  of  his  own.  Calyces  cofe,  8  Co.  22;  Registr.  105; 
Jones  on  Bailm.  96 ;  Com.  Dig.  Jielion  upon  the  Case  for 
^"^egligeneey  B. 

But  assuming  that  in  England  the  liabih'ty  of  an  innkeeper  is 
like  that  of  a  common  carrier,  the  same  law  is  not  applicable 
to  this  Commonwealth.  Here  innkeepers  are  licensed  and  are 
bound  by  recognizance  to  observe  the  laws  relating  to  inns,  and 
consequently  are  more  respectable  than  the  same  class  of  per- 
sons in  England  were  at  the  time  when  our  ancestors  emigrated. 
Van  Jfese  v.  Pacard^  2  Peters,  144  ;  CommontoeaUh  v.  Knowl- 
ton,  2  Mass.  R.  534. 

Sumner  and  Z.  G.  WhUman^  contra,    L.  Giles  was  the  ser 
vant  of  the  plaintiffs,  within  the  intent  of  the  law.     Common^ 
wealth  V.  Broton^  4  Mass.  R.  580  ;    Ludden  v.^  Leavitty  9 
Mass.  R.    104  ;   Warren  v.  Leland^  ibid.  265.     The  action 
might  have  been  brought  in  the  name  of  either. 

L.  Giles  was  the  guest  of  the  defendant.  Bac.  Abr. 
/nn«,  ^c.  C  5 ;  Com.  Dig.,  Action  on  the  Case  for  ^eglu 
gencCy  B. 

As  to  the  general  liability  of  innkeepers,  they  cited  Calye^e 
ca«e,  8  Co.  32  ;  Bennett  v.  Mellor,  5  T.  R.  273  ;  York  v. 
Grindstone,  1  Salk.  388  ;  S.  C.  2  Ld.  Raym.  868  ;  1  Rol. 
Abr.  3,  Action  sur  case,  E ;  2  Rol.  Abr.  85,  Inns,  A ;  Rolh 
inson  v.  Walkery  1  Rol.  Rep.  449  ;  S.  C.  Poph.  127  ;  iS.  C. 
3  Bulstr.  269  ;  Bedk  v.  Morris^  Yelv.  162  ;  Burgess  v. 
CUmentSy  4  Maule  k,  Selw.  306;  Dmgkt  v.  BrewsUr^  i 
Pick.  53. 

Wilde  J.  delivered  the  opinion  of  the  Court.  We  have  •l^pitfMk 
not  been  able  to  discover  any  thing  unsound  in  the  principles  as 
laid  down  by  the  chief  justice  of  the  Court  of  Common  Pleas, 
m  his  instructions  to  the  jury,  upon  the  facts  reported.  Nc/th* 
ing  is  better  settled  than  the  general  principle,  that  innkeepers 
are  chargeable  for  the  goods  of  their  guests  lost  or  stolen  from 
fbeir  inns.  This  liability  is  imposed  upon  them  from  consider- 
ations of  public  policy,  for  the  security  of  travellers,  and  to 

SS7 
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Mason  protect  tbem  not  only  agaiDst  the  negligence,  but  also  against 
Thompson.  ^®  dishonest  practices  of  the  innkeeper  or  his  servants.  And 
284  ^^^"^  '^^  experience  it  has  been  found  to  be  a  salutary  princi- 
ple of  public  policy.  It  may  undoubtedly,  in  some  cases,  sub- 
ject the  innkeeper  to  losses,  without  any  negligence  or  fault  on 
his  part.  This  may  seem  hard  and  unjust,  but  hard  cases  are 
not  always  to  be  avoided,  and  a  wholesome  rigor  is  sometimes 
necessarj,  to  insure  public  security.  It  is  howe?er  no  more 
bard  for  an  innkeeper  than  for  his  guest,  to  sustain  a  loss, 
neither  party  being  in  fault ;  especially  when  the  former  under- 
takes a  trade  with  a  full  knowledge  of  his  liabilities,  for  he  may 
so  regulate  his  charges  as  to  indemnify  himself.  Innkeepers, 
as  well  as  common  carriers,  are  regaided  as  insurers  of  the 
property  committed  to  their  care,  and  are  bound  to  make  resti- 
tution for  any  injury  or  loss  not  caused  by  the  act  of  God,  or 
the  common  enemy,  or  the  neglect  or  fauh  of  the  owner  of  the 
property.* 

It  is  not  denied  that  this  is  the  law  of  England,  but  it  is  said 
that  here  the  same  motives  of  policy  do  not  exist,  the  innkeep- 
ers here  being  generally  trust- worthy  and  men  of  integrity.  If 
this  were  true  without  any  exception,  it  would  by  no  means 
show  that  the  same  favorable  state  of  things  would  continue 
under  a  more  lax  system  of  policy.  Let  a  door  be  opened  to 
fraudulent  and  dishonest  practices,  and  we  may  expect  to  see 
them  soon  creep  in  and  prevail.  To  prevent  new  evils  from 
springing  up,  is  no  less  important  than  to  suppress  those  which 
already  prevail.  The  law  therefore  rests  on  the  same  princi- 
ples of  policy  here  as  it  does  in  England  and  other  pountries, 
and  it  is  wise  and  reasonable.  Innkeepers  have  peculiar  privi- 
leges and  great  facilities  to  abuse  their  trust,  if  they  are  so 
disposed,  and  therefore  it  is  that  some  peculiar  liabilities  are 
imposed  upon  them  in  order  to  prevent,  as  far  as  possible,  any 
such  abuse. 

And  this  action  may  be  well  maintained  in  the  name  of  the 
plaintiffs,  although  they  were  not  themselves  the  guests  of  the 
defendant  and  did  not  deliver  the  horse  and  harness  to  him  to 
be  kept ;  it  is  sufficient  that  the  horse  and  harness  were  their 

>  See  Riekmond  v.  Smithy  8  Barn.  A  Cress w.  9  ;  Story's  Comin.  Bail- 
ments,  (dd  ed.)  306, 309,  314 ;  2  Kent's  Comm.  (3d  ed.)  592  «C  Mf . 
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property  and  were  delivered  by  their  servant.  Beedle  v.  Mor- 
rif,  Cro.  Jac.  224  ;  Bac.  Abr.  Innsy  ^c.  C  5  ;  Jones  on 
Bailments,  95.  So  it  is  no  objection  that  the  defendant  was 
to  receive  no  separate  reward  for  the  safe  keeping  of  the  har- 
ness, for  the  pay  for  keeping  the  horse  included  a  compensation 
for  taking  care  of  the  chaise  and  harness.^ 

Then  it  was  urged,  that  neither  the  plaintiffs  nor  their  servant 
were  the  defendant's  guests,  as  neither  of  them  had  diet  or  lodg- 
ing at  his  inn.  But  it  is  clearly  settled  that  to  constitute  a  guest, 
in  legal  contemplation,  it  is  not  essential  that  he  should  be  a 
lodger  or  have  any  refreshment  at  the  inn.  If  he  leaves  his  horse 
there,  the  innkeeper  is  chargeable  on  account  of  the  benefit  he  is 
to  receive  for  the  keeping  of  the  horse. ^  Lord  HoU  held  a  dif- 
ferent opinion,  in  the  case  of  York  v.  Grenaughj  2  Ld.  Raym. 
866  ;  but  the  opinion  of  the  majority  of  the  court  has  ever 
since  been  considered  as  well  settled  law. 

It  was  objected  that  the  defendant  kept  a  livery  stable  as  weL 
as  an  inn  ;  but  the  evidence  was  satisfactory  that  the  property 
was  delivered  as  to  an  innkeeper,  and  the  jury  were  warranted 
in  so  finding. 

Judgment  of  C  C.  P.  affirmed 


Mason 

V, 

Thompson 
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Samuel  H.  Mact  et  al.  versus  Elizabeth  Ray- 
mond et  al. 

Under  St.  1817,  c.  190,  §  12,  which  enacta  that  no  licente  to  an  admiDiitrator  to  mII 
real  estate  of  hia  intestate  for  the  payment  of  debts,  shall  be  in  force  for  a  longer 
term  of  time  than  one  year,  the  deed  to  the  purchaser  roust  be  executed  and  deliv« 
med  within  the  year;  otherwise  it  will  not  pass  the  land. 

Writ  of  entry,  (or  the  recovery  of  land  in  Nantucket.  The 
demandants  counted  on  their  own  seisin,  and  a  disseisin  by  the 
tenants.     Plea,  that  the  tenants  did  not  disseise. 

At  the  trial,  before  Wilde  J.,  the  demandants  gave  in  evi« 

•  Bee  Jon$9  v.  T^,  3  Nev.  ft  Man.  576;  5.  C.  1  Adolph.  A  Ellis,  589; 
9  Kenrs  Comm.  (3d  ed.)  502,  and  note  (<i);  Story^s  Comm.  Bailments,  (9d 
•d.)  313. 

^  See  Story's  Comm.  Bailments.  (9d  ed.)  311,  312;  Oranga  (knmt^  Btmk 
w.  Bnmm,  9  Wendell,  114, 115. 

VOL.  IX.  25  aes 
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Macy       dence  a  deed  of  the  demanded  premises,  dated  Octobei  21st) 
Raymond      ^^^2,  made  to  them  by  Elisha  Raymond,  administrator  of  the 

■ estate  of  Ebenezer  Raymond,  who  died  intestate,  seised  of  the 

demanded  premises  in  fee  simple.  The  deed  recited  that  tlie 
administrator  was  licensed  by  the  judge  of  probate,  at  «  court 
held  on  February  3d,  1820,  to  make  sale  of  real  estate  of  the 
intestate  for  the  payment  of  debts,  and  in  addition  to  a  cove- 
nant that  the  demandants  offered  most  for  the  demanded  prem- 
ises and  that  the  same  were  thereupon  struck  off  to  them  at  a 
public  vendue  held  on  April  15th,  1820,  it  contained  a  cove- 
nant of  general  warranty  and  the  usual  covenants  in  an  adminis- 
trator's deed. 
S86  Other  evidence  was  introduced  by  each  party,  and  a  verdict 

was  taken  for  the  tenants,  subject  to  the  opinion  of  the  n  boiu 
Court  on  several  points  ;  but  the  only  question  on  which  tlie 
case  was  decided  was,  whether  any  thing  passed  by  the  admin- 
istrator's  deed,  it  not  having  been  executed  and  delivered  within 
one  year  from  the  granting  of  the  license. 
Hmth  lOtA.  Shaw  and  T.  G,  Coffin^  for  the  tenants,  relied  on  St.  18ii, 
c.  190,  §  12,  which  enacts,  that  no  such  license  ^' shall  be  id 
force  for  a  longer  term  of  time  than  one  year  from  the  time 
when  such  license  shall  have  been  granted.  And  no  action  by 
any  heir  or  other  per&on,  interested  for  the  recovery  of  any 
real  estate  sold  under  such  license,  shall  be  sustained,  unless 
such  action  shall  be  brought  within  the  tertn  of  five  years  after 
the  execution  and  delivery  of  the  deed  given  under  such 
license  : "  &c. 

Rand  and  K.  Whitman^  for  the  demandants. 
Jifnl  Wl  Ptr  Curiam.  A  fatal  objection  to  the  maintenance  of  this 
action  arises  out  of  the  delay  in  the  sale.  The  license  was  to 
be  in  force  for  one  year.  It  was  not  questioned  in  the  argu- 
ment, that  if  the  land  had  not  been  put  up  at  vendue  within  the 
year,  the  deed  would  have  been  ineffectual,  but  it  was  said,  that 
as  in  popular  estimation  the  land  was  sold  within  the  year,  tlie 
delivery  of  the  deed  after  the  year  had  expired  was  sufficient. 
We  think  this  construction  cannot  prevail.  The  object  of  the 
legislature  was,  that  the  sale  should  be  concluded  and  the  deed 
delivered  within  the  year.  Otherwise  there  might  be  a  complete 
evasion  of  the  statute,  and  the  estate  be  kept  open  for  twenty 
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years.  No  property  passed  uDtll  the  deed  was  given,  and  until  Macy 
then,  in  a  legal  sense,  there  was  no  sale.  And  though  the  pop-  Riymond. 
tilar  sense  may  be  the  true  one,  where  the  act  of  the  legislature 
does  not  relate  to  a  technical  subject,  yet  it  being  here  the  ob- 
ject to  limit  the  time  of  sales  and  prevent  estates  from  being 
kept  open  longer  than  is  necessary,  the  legal  sense  seems  to  be 
the  proper  one  to  be  adopted  in  the  present  case. 

It  is  said,  however,  that  if  the  land  is  bid  off  within  the  year 
but  the  deed  is  not  given,  a  bill  in  equity  will  lie  to  enforce  a 
specific  performance  of  the  contract,  and  so  it  would  be  absurd 
to  adopt  a  different  construction  of  the  statute  in  a  writ  of  entry. 
Our  construction  might  be  incorrect  if  a  bill  in  equity  would  lie  S87 
after  the  expiration  of  the  year.  But  a  court  of  equity  would 
not  decree  a  useless  act ;  a  specific  performance,  where  the 
party  could  not  perform.  K  the  statute  had  said  expressly, 
that  the  deed  should  be  given  within  the  year,  a  decree  of  spe- 
cific performance,  after  the  year,  would  be  nugatory  ;  and  so 
the  case  depends  on  the  true  construction  of  the  statute.  Nor 
h  there  any  need  of  allowing  more  than  a  year  for  the  delivery 
of  the  deed.  If  the  party  who  bids  off  the  land  demands  his 
deed  within  the  year  and  it  is  refused,  he  has  his  action  at  law 
for  damages,  and  that  is  sufficient. 

Judgment  according  to  verdict.^ 

■  The  kw  u  laid  down  in  this  oaie  has  been  altered  by  St.  1840,  e.  97. 
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Damel  Coffin  versus  David  Cottle. 

Ob  jcuv  facias  tUe  plaintiff  alleges  that  he  recovered  judgmeDt  against  the  estate  oC 
an  intestate  ander  the  administration  of  the  defendant,  and  that  execution  was  ia- 
sued  and  payment  of  it  demanded  of  the  defendant,  but  refused ;  and  the  writ  re- 
quires the  defendant  to  show  cause  why  execution  should  not  issue  d»  btmu  ftraptiU* 
The  defendant  pleads,  that  administration  was  committed  to  him  by  the  judge  of 
probate  for  Nantucket;  that  the  estate  was  represented  insolvent  and  coounission- 
ers  were  appointed ;  that  the  judge  presented  to  them  a  claim  of  his  own,  which 
was  allowed  and  reported  accordingly ;  that  the  judge,  at  the  time  of  granting  the 
administration,  was,  and  ever  since  has  been,  interested  in  the  estate  as  a  creditor, 
and  that  tlie  administration  and  all  proceedings  thereon  were  therefore  void;  that 
afterwards  the  defendant  was  duly  appointed  administrator  by  the  judge  of  probate 
of  Barnstable,  who  had  exclusive  jurisdiction,  and  that  the  estate  was  represented 
insolvent  and  commissioners  were  appointed,  and  they  had  not  yet  reported,  the 
time  allowed  tliem  not  having  yet  elapsed.  It  was  hdd,  that  this  plea  was  snffi* 
cient;  but  that  without  the  averments  that  the  first  administration  was  granted  bf 
the  judge  of  probate  of  Nantucket,  and  that  he  then  was  and  to  the  time  of  the  new 
grant  had  continued  to  be  interested  in  the  estate,  the  plea  would  have  been  insuf 
ficient. 

Where,  after  issue  joined,  die  defendant  filed  a  plea  ptaa  darrein  contimuamce,  which 
on  demurrer  was  a4judged  bad,  he  was  allowed  to  amend  on  paying  c.*sts  since  the 
filing  of  the  plea,  and  on  condition  tliat  he  should  not  recover  cost  foi  that  period, 
in  case  he  si  v  id  ultimately  prevail. 

This  was  a  writ  of  mre  facias^  io  which  it  was  alleged  that 
at  March  term  1827  of  this  Court,  Coffin  the  plaintiff  recover- 
ed judgment  against  the  goods  and  estate  of  Nathaniel  Russell, 
late  of  Nantucket,  deceased,  in  the  hands  and  under  the  adniin- 
S8S  istration  of  bottle  the  defendant,  for  the  sum  of  $1523  debt  and 
^  97  costs;  that  an  execution  was  issued,  returnable  in  Novem- 
ber 1827,  and  that  payment  of  it  was  demanded  of  the  defend- 
ant, but  that  he  refused  to  pay  it,  and  that  he  had  committed 
watfte  ;  and  he  was  required  to  show  cause  why  execution 
should  not  issue  against  him  de  bonis  propriis. 

The  scire  facias  was  returnable  at  March  term  1828.  At 
that  term  the  defendant  filed  two  pleas.  He  pleads  first,  that 
haviii^  jeen  duly  appointed  administrator,  he  represented  the 
estate  to  be  insolvent ;  that  commissioners  were  appointed  ; 
that  the  plaintiff  laid  his  claim  before  them  and  they  allowed 
only  a  part  of  it,  viz.  $  805  ;  that  he  gave  notice  of  bis  intention 
to  prosecute  his  claim  at  common  law ;  that  he  accordingly 
brought  his  action,  and  at  March  term  1827  of  this  Court  re- 
covered judgment  for  $1523  and  costs,  against  the  estate  of 
an 
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the  intestate  in  the  hands  of  the  defendant  as  admmistrator ;  Coffin 
that  the  execution  on  this  judgment  issued  improvidently,  irreg-  cJttle. 
ularly  and  contrary  to  law  ;  that  the  defendant  has  duly  settled  ^ 

his  account  of  the  estate,  and  has  allowed  all  the  proceeds  of 
the  estate  which  have  come  to  his  hands  or  knowledge,  in  or- 
der that  the  same  might  be  distributed  and  paid  agreeably  to 
law ;  thai  the  estate  is  in  fact  insufficient  to  pay  all  the  debts 
allowed  by  the  commissioners,  including  the  judgment  recov- 
ered by  the  plaintiff,  which  was  duly  added  to  the  commission- 
ers' report ;  without  this,  that  the  defendant  has  committed 
waste. 

The  defendant  pleads  secondly,  that  since  the  rendition  of 
the  plaintiff's  judgment,  it  has  come  to  the  knowledge  of  the 
defendant,  that  Isaac  Coffin,  judge  of  probate  for  the  county  of 
Nantucket,  by  whom  the  letters  of  administration  were  granted, 
was  at  the  time  of  granting  the  same,  and  still  is,  a  creditor  of 
the  estate  of  Russell,  and  has  presented  his  claim  as  such,  and 
so  is  interested  in  the  estate,  and  being  so  interested  therein, 
the  judge  had  no  jurisdiction  over  the  same,  but  that  at  the 
time  of  granting  administration  and  ever  since,  the  jurisdiction 
pertained  to  the  judge  of  probate  for  the  county  of  Barnstable, 
and  so  the  proceedings  of  the  judge  of  probate  for  Nantucket 
are  and  were  absolutely  void,  and  the  defendant  never  was  ad- 
ministrator and  never  did  administer  or  intermeddle  with  the 
estate  of  Russell. 

At  November  term  1828,  the  plaintiff  filed  his  replications.  3M 
To  the  first  plea  he  replies,  that  the  defendant  did  neglect  to 
exhibit  and  settle  his  account  of  his  administration  within  six 
months  after  the  report  of  the  commissioners  had  been  made 
to  the  judge  of  probate,  so  that  by  reason  of  such  neglect  the 
judge  could  not  proportion  the  estate  among  the  creditors,  and 
the  judge  did  not  allow  any  further  time  for  exhibiting  and  set- 
tling such  account ;  whereupon  the  plaintiff,  being  a  creditor, 
did  prosecute  his  suit  wherein  the  judgment  was  rendered,  then 
already  commenced,  unto  final  judgment,  which  judgment  was 
therein  rendered  and  execution  awarded  thereon,  in  the  same 
manner  as  if  the  estate  had  not  been  represented  insolvent, 
whrreupoD  execution  did  issue  and  has  been  returned  as  al« 
25*  m 
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Coffin       leged  in  the  scire  facias^  and  the  defendant  has  wasted  the 
Cottle.      goods  and  estate  of  Russell  as  alleged  in  the  scire  facia$. 

To  the  second  plea  the  plaintiff  replies,  that  before  the  com- 
mencement of  the  suit  upon  which  the  judgment  was  rendered, 
viz.  on  April  9th,  1834,  it  did  come  to  the  knowledge  of  the 
defendant  that  the  judge  of  probate  for  Nantucket  was  a  credi- 
tor of  the  estate  and  had  presented  his  claim  as  such  creditor, 
and  that  after  notice  thereof  the  defendant  did  administer  and 
intermeddle  with  the  goods  and  estate  which  were  of  Russell  at 
the  time  of  his  death. 

At  the  same  November  term,  the  defendant  rejoins  to  the 
first  replication,  that  within  six  months  next  after  the  commis- 
sioners made  their  report,  viz.  on  the  23d  of  the  same  ApriL 
the  defendant  did  exhibit  to  the  judge  of  probate  a  true  account 
of  his  administration,  which  the  judge  allowed  and  settled  ^ 
that  on  the  20th  of  June  then  next,  he  obtained  license  to  sell 
real  estate  of  the  deceased,  for  the  payment  of  his  debts,  and 
in  pursuance  thereof  he  did  sell  the  whole  of  the  real  estate, 
and  afterwards,  on  the  18th  of  January,  1827,  and  before  the 
plaintiff  had  recovered  his  judgment,  and  before  the  same  was 
added  to  the  list  of  claims  allowed  by  the  commissioners,  to  be 
paid  in  due  proportion  out  of  the  estate  of  the  deceased,  the 
defendant  exhibited  his  second  account  of  administration,  com- 
prehending therein  all  the  moneys  received  by  him  for  the  real 
estate,  to  the  end  that  the  judge  of  probate,  so  soon  as  the  list 
t90  of  claims  could  be  completed,  might  proportion  the  same  among 
the  creditors,  and  that  the  defendant's  account  was  allowed  by 
the  judge  and  duly  settled  ;  without  this,  that'  the  defendant 
neglected  to  exhibit  and  settle  his  account  within  six  months 
after  the  report  of  the  commissioners  had  been  made. 

To  the  second  replication  the  defendant  rejoins,  that  after 
notice  that  the  judge  of  probate  was  a  creditor,  the  defendant 
did  not  administer  or  intermeddle  with  the  goods  and  estate 
which  were  of  Russell  at  the  time  of  his  death  ;  concluding  to 
the  country. 

At  the  same  term  the  plaintiff  surrejoins  by  tendering  an  is- 
sue to  the  country  upon  the  traverse  in  the  first  rejoinder,  and 
by  joining  issue  on  the  second  rejoinder,  and  the  defendant 
joins  issue  on  the  first  surrejoinder. 
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During  March  term  1829,  viz.  on  June  19tb,  the  defendant  Coftn 
6]ed  a  plea,  alleging,  among  other  things,  that  after  the  last  con'  Cottle. 
Hnwmce  of  this  cause,  viz.  on  the  1 0th  of  March,  1829,  the 
defendant  was  duly  appointed  administrator  on  the  estate  of 
Russell,  by  the  judge  of  probate  of  Barnstable  county,  who 
had  and  still  has  exclusive  jurisdiction  thereof  by  reason  of  the 
interest  of  the  judge  of  probate  for  the  county  of  Nantucket  in 
the  estate  of  the  deceased,  as  a  creditor  thereof,  and  afterwards, 
m.  on  May  19th,  1829,  at  a  probate  court  for  the  county  of 
Barnstable,  the  defendant,  having  received  a  list  of  the  claims 
ilue  from  the  estate,  represented  the  estate  to  be  insolvent ; 
whereupon  commissioners  were  appointed  with  power,  during 
six  months,  to  receive  and  examine  all  claims  of  the  creditors  ; 
ifaat  the  commissioners  gave  notice  of  the  times  and  places  of 
their  sitting  for  that  purpose  ;  that  they  have  not  yet  made  a 
report,  the  period  assigned  for  the  performance  of  their  duties 
not  having  elapsed  ;  without  this,  that  the  plaintiff  has  wasted 
the  estate  as  alleged  in  the  writ  of  scire  facias* 

To  this  plea  the  plaintiff  demurred  generally. 

Rand  and  K.  Whitman^  in  support  of  the  demurrer,  object-  Jlfardl  l&k 
ed  that  there  was  nothing  in  the  new  plea  showing  that  the  first 
adminbtration  was  void,  or  that  it  was  granted  by  the  judge  of 
probate  of  Nantucket. 

The  plea  of  insolvency  of  the  estate  is  not  an  answer  to  the 
BcirefaeiaSy  the  plaintiff  having  obtained  judgment  and  execu- 
tion against  the  administrator,  and  the  administrator  having  re- 
fused to  satisfy  the  execution. 

If  the  Court  could  inquire  whether  the  first  administration  901 
was  void,  and  should  find  it  so,  still  the  plaintiff  is  entitled  to 
judgment,  for  it  was  through  the  neglect  and  fault  of  the  defend- 
ant that  the  judgment  was  obtained  ;  since  he  must  have  known 
from  the  list  of  claims,  that  the  judge  of  probate  of  Nantucket 
was  a  creditor. 

The  effect  of  this  plea  puis  darrein  continuance  is  to  waive 
die  former  pleas,  on  which  issues  were  joined.  The  plaintiflT 
had  made  preparations  to  try  those  issues,  and  upon  the  filing 
of  this  new  plea  he  ought  to  be  allowed  costs,  as  in  the  case 
of  an  amendment. 

T.  FuUeTj  fof  the  defendant,  denied  that  there  was  any 
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laches  id  die  defendant  in  not  ascertaining  the  effect  reaultiug 
from  the  intestate's  being  indebted  to  the  judge  of  probate  of 
Nantucket,  it  being  a  doubtful  question  ;  Cottle^  Jlppellant,  ^c* 
5  Pick.  483 ;  and  he  insisted  that  the  plaintiff's  execution  bad 
issued  improvidentiy,  and  that  the  judgment  should  have  been 
merely  added  to  the  list  of  claims. 

Per  Curiam.  The  plea  since  the  last  continuance  is  insui* 
ficient.  It  does  not  show  that  the  first  administration  was 
granted  in  Nantucket,  nor  that  the  same  person  was  judge  of 
probate  of  Nantucket  and  interested  in  the  estate,  when  the 
second  administration  was  granted.  It  should  appear  that  the 
first  letters  of  administration  were  granted  in  Nantucket,  and 
that  the  judge  for  that  county  was  interested  at  the  time  when 
he  granted  them. 

The  defendant  has  leave  to  amend  on  payment  of  costs  since 
this  plea  was  filed,  and  he  is  not  to  recover  costs  for  that  pe- 
riod, if  he  shall  ultimately  prevail.  The  waiver  of  the  former 
pleadings  by  the  plea  puis  darrein  continuance^  will  not  de- 
bar him  from  recovering  costs  from  the  commencement  of  the 
action,  if  he  shall  be  the  prevailing  party. 

At  the  November  term  1830,  Shaw  C.  J.,  Wilde  J.  and 
Morion  J.  being  present,  Rand  requested  that  the  order  re- 
specting costs  should  be  varied,  and  he  contended  that  if  the 
plaintiff  ultimately  prevails,  he  is  entitled  to  costs  as  well  before 
as  after  the  filing  of  the  plea  puis  darrein  continuance,  but  that 
if  the  defendant  prevails,  he  recovers  only  the  costs  subsequent 
to  the  filing  of  the  plea.  Lyttleton  v.  Cross^  4  Bam.  &  Cressw. 
117;!  Archb.  Pr.  of  K.  B.  178.  The  plaintiff  claims  costs 
from  the  beginnmg  of  the  action,  in  like  manner  as  if  there  had 
been  an  issue  to  the  country,  a  trial  and  verdict. 

Fuller  also  desired  that  the  order  should  be  so  altered  as 
that  the  defendant  should  not  be  compelled  to  pay  costs  for  the 
leave  to  amend. 

fFilde  J.  observed,  that  the  practice  of  this  Court  in  regard 
to  costs  proceeds  upon  the  ground  of  indemnity  for  the  delay 
occasioned  by  bad  pleading. 

Afterwards  the  original  order  was  confirmed. 

The  defendant  amended  his  plea,  by  averring  that  adminis* 
trstion  was  committed  to  him  by  Isaac  Coffin, *  then  and  evei 
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since  judge  of  probate  for  Nantucket,  and  that  the  defendant       Coffin 
accepted  the  trust ;   and  afterwards,  the  estate  being  repre-       Cottle. 
sented  insolvent,  the  judge,  on  the  1 8th  of  September,  1823,  , 
appointed  comniissioners,  and  that  Coffin,  the  judge  of  probate, 
presented  to  them  a  claim,  which  he  alleged  to  be  due  from  the 
estate  to  himself,  which  the  commissioners  allowed,  and  placed 
on  the  list  of  claims  allowed,  and  that  they  made  their  report 
oo  the  8th  of  April,  1824  ;  that  Isaac  Coffin,  judge  as  afore- 
said, at  the  time  of  granting  the  administration,  was  in  fact  and 
thenceforth  to  the  present  time  has  been  and  yet  is  interested 
In  the  estate  ^as  a  creditor  thereof,  and  that  the  administration 
so  by  him  granted  in  the  county  of  Nantucket,  and  all  the  pro- 
ceedings thereon,  were  and  are  therefore  null  and  void. 

To  the  plea  so  amended  the  plaintiff  demurred,  but  at  March 
term  1831,  it  was  adjudged  to  be  sufficient.' 


George  A.  Otis  et  al.  versus  Henrt  B.  Smith.        3W 

LmmI  cannot  paM  io  a  deed,  under  the  word  '*  apporteoanoee/*  at  appurtenant  lo 
other  bud.  But  in  a  will,  land  nuiy  pais  under  the  word  *'  apportenanoea,"  ia 
order  to  give  efiect  to  the  teatalor's  intention 

A  testator  deviied  hb  three  hooees  in  State  itreet, "  with  all  their  appurtenances,"  to 
certain  devieees.  One  of  these  houses  was  his  mansion  house,  and  had  a  yard  and 
stable  connected  with  it.  Beyond  the  suble,  at  the  end  fardiest  from  the  house, 
was  a  smaU  piece  of  land  about  thirteen  feet  square,  with  a  (wo-story  building  o^ 
it  acijoining  the  sUble.  The  only  stairs  leading  from  the  first  to  the  second  story 
ef  this  building  went  into  the  stable,  and  into  a  small  chamber  in  the  second  story 
of  the  stable,  lliis  baildiag  opened  into  a  different  street  from  the  front  of  the 
mansioa  boose  and  had  no  passage  into  the  yard  of  (he  mansion  house;  but  it  had 
no  well  nor  privy,  and  but  a  very  small  yard.  This  tenement  was  bought  by  the 
testator  aa  one  esute  with  the  mansion  house,  but  he  had  built  the  chamber  in  the 
steUe  for  its  accommodation ;  and  during  the  thirty  years  before  his  death,  had  let 
the  small  tenement  with  the  chamber  ia  the  stable  to  diven  tenants,  none  of  whom 
had  any  privilege  in  the  yard  of  the  mansion  house.  It  was  hdd,  that  the  small 
piece  offend  with  the  building  on  it  did  not  pass  by  the  devise;  but  that  the  cham- 
ber in  the  stable  did  pass,  because  it  could  not  reasonably  be  supposed  that  the  te^ 
taior  intended  to  sever  that  from  the  rest  of  the  stable. 

Tbis  was  a  writ  of  entry,  in  which  the  demandants  claimed 
two  undiirided  third  parts  of  a  small  piece  of  land  in  Devon* 

>  See  Sigamnu^  r.  SUU^,  32  Pick.  507;  5.  C.  21  Pick.  101 ;  ReTiaed  Stat 
ft)  4  15 ;  JmJgm  rf  ProkaU  T.  TlUotmm,  6  N.  Hamp.  R.  297. 
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CHis  shire  street,  in  Boston,  with  a  building  on  it,  and  also  of  a 
Smith.  chamber  in  a  stable  adjoining  the  land.  The  demandants  count- 
ed  on  a  devise  of  the  demanded  premises  made  by  Abiel  Smith 
to  Barney  Smith  for  life,  remainder  in  fee  to  the  demandants 
and  the  tenant,  Into  which  the  tenant  had  intruded  on  the  death 
of  the  tenant  for  life  and  kept  the  demandants  out. 

The  case  was  tried  before  Wilde  J. 

The  words  in  Abiel  Smith's  will,  relating  to  the  case,  are  ai 
follows  :  '^  I  give  to  my  brother  Barney  Smith  the  use  and  im- 
provement of  my  three  houses  situated  on  the  south  side  of 
State  street,  in  Boston,  for  his  life,  with  all  their  appurtenances, 
to  be  equally  divided  between  his  three  children  by  my  late 
f  wife's  sister  Anna,  after  bis  decease,  in  fee  forever."    ^^AU  the 

residue  of  my  estate  I  give  to  my  brother  Barney  Smith."  It 
was  admitted  that  the  demandants  were  entitled  to  two  thirds  of 
whatever  passed  by  the  specific  devise,  Barney  Smith  being  dead. 
^94  The  demandants  proved  that  one  of  these  houses,  being  the 

testator's  mansion  house,  was  situated  at  the  corner  of  State 
street  and  Devonshire  street,  fronting  on  State  street  and 
bounded  easternly  on  Devonshire  street ;  that  this  estate,  be- 
sides the  dwellinghouse,  comprised  a  yard  back  of  it,  with  a 
stable  at  the  southerly  end  of  it.  The  land  demanded  in  this 
action  lies  south  of  the  stable,  and  is  sixteen  feet  wide  on 
Devonshire  street,  and  runs  back  twelve  feet,  and  is  thirteen 
feet  wide  in  the  rear.  This  land  has  on  it  a  brick  tenement 
two  stories  high,  adjoining  the  south  end  of  the  stable,  and  the 
westerly  wall  of  the  tenement  is  a  continuation  of  the  wall  of 
the  stable.  Stairs  run  from  the  lower  room  of  the  tenement, 
into  the  second  story,  projecting  into  the  stable  and  winding 
up  therein.  These  stairs  are  the  only  mode  of  access  to  the 
chamber  over  the  lower  room,  and  also  to  the  chamber  made 
in  the  second  story  of  the  stable.  The  space  under  this  cham- 
ber is  a  part  of  the  stable,  the  chamber  having  been  constnicteo 
by  the  testator's  order  about  thirty  years  before  the  trial.  Be- 
fore that  time  the  second  story  had  been  used  by  him  for  keep- 
ing hay. 

It  was  proved  that  there  was  no  well  nor  privy  appurtenant 
to  the  demanded  tenement,  no  cellar,  and  no  yard  except  a  tri- 
angular space  four  feet  wide  on  Devonshire  street,  and  tw«elve 
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eet  long  on  the  southerly  side  of  the  tenement.  To  prove 
that  the  tenement  and  the  chamber  in  the  second  story  of  the 
stable  and  the  small  yard  south  of  the  tenement,  were  appur- 
tenant to  and  devised  with  the  mansion  house,  the  deed  under 
which  the  testator  claimed  was  produced,  which  conveyed  to 
him  the  mansion  bouse  with  the  yard,  stable,  and  the  land  de- 
manded, as  ooe  estate,  it  being  described  as  ^'  a  certain  piece 
of  land  with  the  buildbgs  thereon  standing." 

The  tenant  offered  parol  evidence,  though  objected  to  by  the 
demandants,  which  proved  that  the  demanded  tenement  and 
the  cham'oer  in  the  stable,  were  not  occupied  by  the  testator  or 
his  servants,  but  that  they  had  been  let  by  him  to  successive 
tenants,  from  about  the  year  1794,  until  his  decease  in  1815, 
and  that  the  tenants  paid  rent  for  the  tenetnent  and  stable 
chamber,  and  that  they  had  no  privilege  in  the  well  or  yard  of 
the  testator^s  mansion  hoiise,  and  were  not  allowed  to  come 
thereto  ;  and  that  the  only  entrance  into  the  tenement  was  from 
Devonshire  street  or  the  small  yard  adjoining  it  on  the  south 
side. 

Upon  this  evidence  the  parties  took  the  case  from  the  jury, 
and  it  was  submitted  to  the  Court.  The  demandants  were  to 
becoooe  nonsuit,  or  the  tenant  to  be  defaulted,  according  to  the 
opinion  of  the  Court. 

Sullivan^  for  the  demandants,  contended  that  parol  evidence 
was  not  admissible  to  show  how  the  land  in  controversy  had 
been  used,  because  it  would  be  evidence  to  put  a  construction 
on  the  will.  Bengough  v.  fValkeVy  15  Yes.  514.  The  tene- 
ment claimed  bad  not  the  usual  accommodations  of  a  house  ;  it 
was  a  part  of  the  same  estate  as  the  mansion  house,  and  was 
conveyed  to  the  testator  as  such.  The  will  gives  the  house 
with  aU  its  appurtenances  ;  under  these  words  the  land  in  ques- 
tion passed,  for  the  testator  surely  did  not  intend  to  sever  this 
small  tenement  from  the  rest  of  the  estate.  But  even  if  he  did, 
the  residuary  clause,  having  no  words  of  inheritance,  conveyed 
only  an  estate  for  life  to  Barney  Smith.  He  cited  Doe  v.  Col' 
Um,  2  T.  R.  498  ;  Thomas's  Coke  Lit.  215  ;  Down  v. 
Datmj  1  J.  B.  Moore,  88  ;  Jackson  v.  Whiie^  8  Johns.  R. 
47 ;  Goodtitle  v.  Southern,  1  Maule  &  Selw.  299  ;  Jackson 
V.  Afoyer,  13  Johns.  R.  531  ;  Jackson  v.  Silly  11  Johns.  R. 
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Otis        201  ;  6  Cruise,  188  ;  Daune  v.  Dotone,  7  Taunt.  343  ;  1  Rob- 
Snlith.        «rts  on  Wills,  457. 

Ffc/cAer,  contra.     The  parol  evidence  was  jroperly  admit- 
ted to  show  whether  the  premises  in  controversy  were  )ia»*cel 
of  the  tenements  devised,  or  not.     Doe  v.  Bwi,  1  T.  R.  704. 
The  estate  in  controversy  was  not  appurt  *iu  nt  to  the  mansion 
house  ;  it  was  not  occupied  with  it ;  it  was  a  separate  house 
dtkyns  V.  Clare,  1  Vent.  407  ;  Co.  Lit.  121  6,  122  a ;  J^ich* 
olas  V.    Chamberlaiiiy  Cro.  Jac.    121  ;    Buck  v.  J^rtvUj  1 
Bos   &  Pul.  53  ;  Smith  v.  Martin,  2  Wms's  Saund.  400, 
note  2 ;  Leonard  v.  9Vhite,  7  Mass.  R.  8  ;    Doane  v.  Brwid 
Street  ^seociation,  6   Mass.  R.  332  ;    Grant  v.  Chaee,   17 
Mass.  R.  447  ;    Cora.  Dig.  Grant,  £  9,  £  11  ;    Archer  v 
Bennett,  1  Lev.  131  ;  Kerslake  v.  White,  2  Stark.  R.  50». 
JiprU  7th^         Parker  C.  J.  delivered  the  opinion  of  the  Court.     In  Ihfr 
strict  legal  sense  of  the  word  appurtenances,  a  fee  in  land  wiil 

296  not  pass,  for  land  cannot  be  appurtenant  to  land.^  A  right  of 
way  or  other  easement  would  pass  in  a  deed,  as  well  as  in  a 
will.  In  the  construction  of  wills,  however,  a  greater  latitude 
has  been  given  to  the  word  appurtenances,  according  to  the 
supposed  intention  of  the  testator  in  using  that  word.  But 
this  intention  Is  gathered  either  from  other  parts  of  the  will, 
from  which  it  may  be  inferred  that  the  word  appurtenances  was 
not  used  in  a  technical  sense,  or  from  extrinsic  evidence  show- 
ing the  use  and  occupation  of  the  land  or  tenement  not  particu- 
larly devised,  as  a  part  of  or  connected  with  the  principal  sub- 
ject of  the  devise.  Thus,  in  some  of  the  cases  cited,  we  find 
that  a  devise  of  a  house  or  messuage  with  the  appurtenances, 
has  been  held  to  carry  a  garden,  stable,  orchard,  and  even  a 
large  parcel  of  plough  land  ;  but  this  is  upon  evidence  that 
these  several  subjects  were  used  by  the  testator,  in  his  lifetime, 
as  part  of  the  establishment  of  the  house  or  messuage  devised. 
As  in  the  case  of  Jackson  v.  fVhite,  8  Johns.  R.  47.  So  in 
the  case  of  Doe  v.  Collins,  2  T.  R.  498,  a  coal-pen,  separate 
from  the  house  and  at  some  distance  from  it,  was  held  to  pass 
tinder  a  devise  of  the  house,  because  it  appeared  in  evidence 
toat  it  was  used  partly  as  an  accommodation  to  the  house  to 

^  See  UniUd  Siatst  v.  H«rrw,  1  Bumnery  37 ;  4  Kent's  Comm.  (3d  ed.)  467 
▼.  BowUrin,  22  Pick.  401. 
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keep  coal  in  ;  although  the  principal  use  of  it  was  to  contain        Otis 
coal  for  the  testator's  business  carried  on  at  a  distance  from       Smitb. 
his  bouse.     There  are  many  cases  of  this  kind,  some  of  which 
were  cited  in  the  argument. 

On  the  other  hand,  there  are  cases  deciding  that  buildings, 
cellars,  shops,  &c.  though  within  what  may  be  called  the  cur- 
lilage  of  a  dwellinghouse,  do  not  pass  under  the  general  word 
mppuTtenancea,  Such  is  that  of  Doe  v.  Burty  1  T.  R.  704, 
which,  though  a  case  of  a  demise  and  not  of  a  will,  was  decid- 
ed by  the  same  rule  of  construction,  viz.  the  intent  of  the  tes- 
tator. And  that  intent  is  proved  by  the  fact  of  occupation  or 
non-occupation,  as  parcel  of  the  principal  thing  devised  ; 
2  Wms's  Saund.  400,  note  2  ;  and  the  annotator  concludes 
his  summary  of  authorities,  by  saying,  that  unless  it  clearly  ap- 
pears that  the  testator  meant  to  extend  the  word  '^appurtenan- 
ces "  beyond  its  techical  sense,  lands  usually  occupied  with  a 
house  will  not  pass  under  a  devise  of  a  messuage  toith  the  ap^ 
purtenanees. 

Now  it  does  clearly  appear,  that  the  testator  intended  that  297 
the  out-houses,  stable,  &c.  should  pass  under  the  general  term 
appurtenances  ;  that  is,  we  have  a  right  to  infer  such  intent 
from  the  use  made  of  them  by  the  testator  himself,  as  parcel 
of  his  mansion  house.  But  with  respect  to  the  land  to  the 
southward  of  the  stable,  covered  by  a  tenement,  which  has 
been  in  the  occupation  of  tenants  ever  since  it  was  erected,  no 
such  intention  can  be  found  in  the  will.  Then  we  must  look 
into  the  evidence  in  regard  to  the  occupation  ;  and  that  is 
all  on  one  side  and  wholly  uncontradicted.  It  is,  that  from 
the  time  of  the  first  occupation  of  the  mansion  house  to  the 
death  of  the  testator,  this  has  been  used  as  a  separate  and  dis- 
tinct estate,  being  let  to  tenants  who  had  no  connexion  with  the 
testator's  family,  and  no  privilege  in  any  part  of  the  curtilage 
of  the  mansion  house.  Had  it  been  occupied  for  the  whole  or 
even  part  of  the  time  by  the  testator's  servants,  taking  their 
wages  in  the  rent,  or  without  paying  any  rent,  the  case  would 
be  different  ;  but  treating  it  as  the  testator  did  in  his  lifetime 
for  more  than  thirty  years,  we  can  see  no  more  reason  for  sup- 
posing that  this  land  and  tenement  passed  by  the  spf>cific  de- 
vise of  the  house  and  appurtenam  es,  than  that  the  adjoinini; 
VOL.  IX.  26  %i 
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Otii        house  on  State  street  should  so  pass  ;  the  difference  being  only 
ggojy,^       in  the  size  and  value  of  the  buildings. 
'  We  think  therefore,  that  the  demandants  cannot  recover  the 

land  described  in  the  writ,  it  being,  as  we  suppose,  without  the 
exterior  lines  of  the  stable. 

But  in  regard  to  the  barn  chamber,  we  think  differently,  be* 
cause  the  testator  undoubtedly  meant  that  the  stable  should 
pass,  and  we  cannot  suppose  that  he  intended  to  separate  the 
two  parcels,  devising  the  land  with  the  lower  story  of  the  sta- 
ble,  and  leaving  the  chamber,  with  nothing  for  it  to  stand  upon, 
to  his  residuary  devisee.  We  know  that  ejectment  will  lie  foi 
a  room  or  a  chamber  without  any  land,  but  we  are  ascertaining 
the  intent  of  a  testator,  and  we  roust  suppose  that  intent  to  have 
been  reasonable.  Now  this  barn  was  built  for  the  accommoda 
tion  of  the  owner  of  the  house.  It  was  used  by  him  as  parcel 
of  his  messuage  or  dwellinghouse.  It  is  true  he  had  long  ago 
converted  the  barn  chamber  into  a  room  for  the  enlargement  of 

298  the  small  tenement,  but  we  may  well  suppose  that  that  was  in- 
tended to  be  a  temporary  use  of  it.  The  mere  occupation  by 
a  tenant  does  not  of  itself  take  it  out  of  the  devise.  If  it  did, 
then  if  a  man  should  devise  a  house,  one  room  of  which  was 
occupied  by  a  tenant  for  an  office  or  a  shop,  it  must  be  held 
that  such  room  would  not  pass  ;  which  we  think  cannot  be 
maintained.  It  is  the  intention  which  is  to  determine.  The 
occupation  of  a  separate  tenement  by  a  tenant,  might  well  show 
that  a  testator,  in  devising  his  house,  did  not  intend  that  that 
tenement  should  pass  under  the  word  appurtenances;  but  a 
room,  actually  parcel  of  the  house,  could  not  be  intended  to  be 
reserved,  though  always  occupied  by  tenants. 

We  think  therefore  the  tenant  must  be  defaulted,  and  that 
judgment  must  be  rendered  for  the  plaintiffs  to  recover  two 
thirds  of  the  chamber  over  the  first  story  of  the  stable. 
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k  conlraec  under  wal  may  be  waived  by  a  parol  afreenwnt;  more  etpecially  if  tW 
parol  afreement  shall  be  executed. 

Where  the  pbiotiff,  by  ao  intmneBt  nnder  teal,  agteed  to  erect  a  building  at  a  fixed 
pr'ce,  which  was  not  an  adequate  oompeniation,  and  having  done  pert  of  the  work, 
refined  to  proceed,  but  upon  a  parol  promiae  by  the  defendant  that  he  ahoald  be 
paid  for  hia  labor  and  materials,  and  should  not  snfler,  he  went  on  and  finished  the 
buildingt  it  was  AeU,  that  he  was  entitled  to  recover  in  assampsit  upon  the  parol 
promise. 

Where,  by  a  contract  under  seal,  two  persons  agreed  with  the  plaintiff  to  pay  him  a 
fixed  sum  ibr  building  a  house,  and  both  superintended  the  work,  and  in  the  absence 
of  oMy  the  other  acted,  but  always  with  a  joint  vienv  to  the  same  object,  it  was 
AMp  that  a  parol  agreement  by  each,  at  different  limes,  to  waive  the  sealed  con- 
tract and  to  pay  the  plaintiff  a  refwonable  compensation,  was  a  joint  promise. 

Wbere  the  judge  takes  minutes  of  the  testimony  of  a  witness  at  the  trial  of  a  cause, 
and  in  his  report  of  the  case  mistakes  the  evidence,  the  deposition  of  the  witness 
cannot  be  taken  by  one  party  for  the  purpose  of  correcting  the  report,  without  the 
assent  of  the  adverse  party.  But  the  witness's  affidavit  may  be  taken  as  a  founda* 
tioo  for  a  distinct  motion  fiir  a  new  triaL    (iVbre.) 

Indebitatus  assumpsit  for  work  done,  materials  found, 
money  paid,  &c.,  brought  against  the  defendant  jointly  with 
William  Payne,  who  died  after  the  action  was  commenced.* 

At  the  trial  before  the  chief  justice  it  appeared,  that  in  1821        299 
the  plaintiff  was  employed  by  Perkins  and  Payne  to  build  a 
hotel  at  Nafa&nt,  which  was  begun  in  that  year  and  finished  in 
182S. 

The  general  defence  was,  that  there  was  a  special  contract, 
and  that  the  work  had  been  paid  for  according  to  the  terms 
of  that  contract. 

For  the  purposes  of  this  case  it  was  admitted,  that  the 
amount  of  expenditures  made  and  incurred  by  the  plaintiff  in 
and  about  the  work,  exceeded  the  amount  of  the  payments 
made  to  him. 

It  appeared  that  in  1821,  a  number  of  persons  associated 

*  At  an  early  day  of  the  term,  Gardiner  moTod  the  Court  for  an  order  to 
tmke  the  deposition  of  one  Alley,  who  had  testified  at  the  trial,  in  order  to 
•mend  the  report  of  the  jndge  ;  to  which  Ward  objected.  The  eMrf  jiutie$ 
•aid,  that  as  the  fndge  had  taken  minntes  of  the  witness's  testunony,  he  did 
not  think  the  deposition  conid  be  taken  without  the  assent  of  the  other  party, 
and  that  if  the  judge  had  mistaken  the  evidence,  the  affidayit  of  the  witness 
mi^t  be  taken  as  the  foundation  for  a  distinct  motion  for  a  new  trial.  And 
Putnam  J.  said  this  course  had  sometimes  been  pursued.  So  the  motion  was 
not  allowed. 
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Munroe      themselves  for  the  purpose  of  erecting  a  hotel  at  Nahant,  and 

PerklDs.      subscribed  certain  sums  of  money  therefor  ;  that  Perkins  and 

Payne  were  subscribers  and  were  the  agents  of  the  association, 

which  was  to  be  incorporated  as  soon  as  possible,  and  which 

was  incorporated  accordingly  in  February  1822. 

The  defendant  offered  in  evidence  an  agreement  under  seal, 
dated  October  24th,  1821,  wherein  the  plaintiff  engages  to  build 
the  hotel  according  to  a  certain  drawing  and  description,  and 
the  defendant  and  Payne,  in  behalf  of  their  associates,  agree  to 
pay  the  plaintiff*  therefor  $  14,500  as  the  work  advances. 

T.  W.  Sumner,  a  witness  called  by  the  defendant,  testified 
that  the  work  was  executed  upon  the  basis  of  the  drawing  and 
description  referred  to  in  the  sealed  contract ;  that  there  were 
some  deviations,  consisting  of  additional  work ;  that  this  was 
considered  as  extra  work,  not  included  in  the  contract,  and  was 
paid  for  separately  according  to  its  full  cost  and  value. 

To  prove  a  waiver  of  the  special  contract,  the  plaintiff*  intro 
duced  several  witnesses.  J.  Alley  testified,  that  in  182.5  be 
said  to  the  defendant,  it  was  a  pity  Munroe  had  undertaken  to 
800  build  the  hotel ;  to  which  the  defendant  replied,  that  Munroe 
would  not  lose  any  thing  by  it,  and  that  they  had  agreed  to  pay 
him  for  every  minute's  work  and  for  all  he  had  purchased. 
J.  Mudge  testified,  that  in  the  spring  of  1823  the  plaintiff^  was 
indebted  to  the  Lynn  bank  on  a  note  for  $1100,  which  he 
wished  to  have  renewed,  but  that  the  directors  were  not  satis- 
^  fied  of  his  solvency  ;  that  in  April  of  that  year,  the  plaintiff^ 
came  to  the  bank  with  Payne,  who  said  he  was  the  agent  who 
attended  to  the  business  of  the  Nahant  hotel  in  the  absence 
of  Perkins,  who  had  gone  to  Europe  ;  that  he  wanted  to  get 
from  the  bank  some  indulgence  towards  the  plaintiff^ ;  that  the 
corporation  would  leave  the  plaintifi^  as  good  as  they  found 
him  ;  they  would  pay  Munroe  for  all  he  should  lay  out ;  that 
Munroe  should  not  stop  for  want  of  funds  ;  ibat  he  (Payne) 
knew  Perkins's  mind  upon  the  subject ;  that  the  bills  4ronld 
be  psid,  and  the  plaintiff*  should  not  suffer.  W.  Johnson  tes 
tified,  that  on  the  strength  of  this  representation  of  Payne,  the 
bank  renewed  the  plaintifl^^'s  paper.  W.  Babb  testified,  that 
in  May  1822  the  defendant  asked  the  plaintiflT  how  be  got  on  ; 
that  the  plaintiff*  said,  poorly  enough ;  that  tl.6  defendant  fold 
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lani  he  must  persevere  ;  the  phinfiff  said  he  could  not  without 
means  ;  and  the  defendant  repeated,  you  must  persevere,  and 
added,  you  shall  not  suffer,  we  shall  leave  you  as  we  found 
you. 

The  defendant  objected  to  this  evidence,  that  it  was  insuffi* 
cient  in  law  to  set  aside  the  special  contract  ;  that  it  did  not 
amount  to  a  waiver  of  the  original  contract,  but  so  far  as  it 
pioved  any  thing,  it  was  evidence  of  a  new  express  promise, 
which  was  without  consideration  and  from  which  no  implied 
assumpsit  could  b;  raised.  Also,  that  the  conversation  with 
Perkins  at  one  tini'e  and  with  Payne  at  another,  were  not  joint 
promises  and  created  no  joint  cause  of  action,  but  that  the  lia- 
bility, if  there  was  any,  was  several. 

A  verdict  was  taken  by  consent,  subject  to  the  opinion  of  the 
Court. 

iS.  Hubbard  and  F.  Dexter^  for  the  defendant.  If  the  spe- 
cial contract  under  seal  is  a  subsisting  contract,  assumpsit  wiU 
not  lie.  The  plaintiff  says,  that  though  it  may  have  been  bind- 
ing, yet  there  is  a  parol  contract  in  addition.  But  the  testimony 
cannot  be  received  to  show  a  waiver,  for  no  sealed  instrument 
can  be  waived  by  parol.  3  Stark.  Ev.  1002;  Com.  Dig. 
Pleader^  2  »F  35,  2  F  11  ;  ibid.  Jiccard,  A  2  (cites  6  Co.  44 
and  9  Co.  79),  B  2  ;  1  Phil.  Ev.  (2d  ed.)  444  ;  Kelleran  v. 
Broion^  4  Mass.  R.  443 ;  Braddick  v.  Thompson^  8  East* 
344  ;  Roe  v.  Harrison,  2  T.  R.  425  ;  Sellers  v.  Bickft^j 
8  Taunt.  31  ;  Cordwent  v.  Hunt,  ibid.  596.  In  Fleming  v. 
Gilbert,  3  Johns.  R.  528,  the  acts  done  were  equivalent  to 
performance.  In  Hill  v.  Green,  4  Pick.  114,  [2d  ed.  116, 
note  2,]  there  was  a  mutual  abandonment  of  the  contract.  So 
in  Raymond  v.  Bearnard,  12  Johns.  R.  276.  Here  the  evi- 
dence is  only  of  an  executory  agreement  on  one  side  to  aban- 
don ;  but  the  whole  evidence  shows  that  the  parties  intended, 
not  to  waive,  but  to  pursue  the  written  contract.  The  evidence 
's  of  a  promise  to  give  more  than  the  stipulated  price  for  per- 
forming it ;  which  cannot  be  a  waiver.  Price  v.  Dyer,  17  Ves. 
364.  If  any  thing,  there  was  a  variation  only,  but  a  contract 
under  seal  cannot  be  varied  by  a  parol  agreement.  Here  the 
parol  agreement  is  contrary  to  the  written  contract ;  as  the  latter 
6xes  the  price,  and  the  former  leaves  it  unlimited.  A  change 
26*  m 
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Munroe      respecting  the  time  or  manner  in  which  the  contract  shall  be 
PttrkiiM.      performed,  is  allowed  in  cases  of  contracts  in  writing  merely, 
'"  but  not  where  they  are  under  seal.     3  Stark.  Ev.  1C02  and 

notes  ;  Leslie  v,  De  La  Torre^  cited  in  White  v.  Parkin^f  12 
East,  583 ;  Thresh  v.  Rake^  1  Esp.  R.  53 ;  Cuff  v.  Penn^ 
1  Maule  &  Selw.  21  ;  LUtler  v.  Holland,  3  T.  R.  590,  and 
Warren  v.  Stagg,  there  cited  ;  Davey  v.  Prendtrgrass,  2  Chit. 
Rep.  336 ;  Thompson  v.  Brown^  7  Taunt.  656,  where  the 
cases  are  reviewed. 

The  parol  promise  was  nudum  pactum.  A  promise  to  taKe 
less  than  is  due,  is  without  consideration  ;  so  of  one  to  pay 
more.  The  plaintiff  did  not,  in  consequence  of  the  new  prom- 
ise, undertake  to  do  any  thing  more  than  he  was  already  bound 
to  perform.  Chit.  Contr.  12  ;  Fitch  v.  Sutton,  5  East,  232  ; 
Willis  v.  Peckham,  1  Brod.  &  Bingb.  515  ;  Miller  v.  Watson, 
5  Cowen,  196  ;  McDonald  v.  Jfeilson,  2  Cowen,  139  ;  Har- 
ris  V.  Watson,  Peake's  R.  72 ;  Stilk  v.  Meyrick,  6  Esp.  R. 
129 ;  Jfewman  v.  Walters,  3  Bos.  &  Pul.  612  ;  Cabot  v.  Has 
kins,  3  Pick.  83.  If  the  plaintiff  had  not  gone  oo,  he  would 
902  have  been  liable  on  his  covenants,  and  have  forfeited  his  claim 
to  compensation  for  the  part  he  had  performed.  To  be  bind- 
ing, the  promise  must  be  reciprocal ;  but  Perkins  could  have 
had  no  right  of  action  against  the  plaintiff  upon  the  parol  con- 
tract as  proved.  Cooke  v.  Oxley,  3  T.  R.  653 ;  MCulloch  v. 
Eagle  Ins.  Co.  1  Pick.  278  ;  Bates  v.  Cort,  2  Barn.  &  Cressw. 
474.  In  Lattimore  v.  Harsen,  14  Johns.  R.  330,  there  was 
a  penalty  in  the  original  contract,  which  the  plaintiff  might  in 
cur  if  he  chose,  and  he  gave  notice  that  he  abandoned  the  con- 
tract ;  so  that  there  was  a  consideration  there  for  the  new 
promise  of  the  defendant. 

Ward,  contra,  said  the  sealed  contract  had  not  been  varied, 
but  that  it  had  been  abandoned  by  both  parties  ;  and  that  this 
might  be  proved  by  parol.  Where  a  release  or  a  particular 
discharge  is  alleged,  parol  evidence  is  not  admissible  ;  but 
where,  the  instrument  is  destroyed  by  the  parties,  or  the  seals 
torn  off,  or  the  contract  is  otherwise  abandoned  or  rendered  a 
Dullity,  such  evidence  will  be  admitted.  Ratcliff  v.  Pember- 
ton,  1  Esp.  R.  35 ;  MiUon  v.  Edgv>orth,  5  Bro.  Pari.  Cas 
813;  Legal  v.  Miller,  2  Yes.  sen.  299;  Pitcaime  v    Of 
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^  ibid.  376 ;  2  Eq.  Ca.  Abr.  48  ;  Totenshend  r.  Stang-      Munroe 
room^  6  Ves.  404 ;   Thresh  v.  Rake^  1  Esp    R,  53 ;  Dear-      PeMm. 
bam  V.  Cro9$j  7  Cowen,  48  ;  Le  Fevr$  v.  Le  F«©re,  4,  Serg. 
t  Rawie,  241  ;  Ballard  v.  Walker,  3  Johns.  Cas.  60  ;  3 
Stark.  Ev.  1048  ;  Bum  v.  MilUr,  4  Taunt.  745. 

On  the  point,  that  there  was  a  consideration  for  the  parol 
pronise,  he  cited  Laiiimore  y,  Harsen,  14  Johns.  R.  330; 
Doty  V.  mbanj  ibid.  378 ;  Oatfield  v.  Wanng,  ibid.  188  ; 
Hick»  V.  Burhanty  10  Johns.  R.  243. 

Per  Curiam,  The  verdict  of  the  jury  has  established  the  AprH  lUk 
fact,  if  the  evidence  was  legally  sufficient,  that  the  defendant, 
together  with  Payne,  made  the  promise  declared  on.  The 
defence  set  up  was,  that  the  work  was  done  and  the  materials 
were  furnished  on  a  special  contract  under  seal,  made  by  the 
defendant  and  Payne  on  behalf  of  themselves  and  other  sub- 
scribers to  the  hotel ;  and  such  a  contract  was  produced  in 
evidence.  The  main  question  is,  whether,  there  being  this 
contract  under  seal,  for  a  stipulated  sum,  an  action  lies  on  a 
general  assumpsit  for  the  amount  which  the  building  actually 
cost ;  which  is  more  than  the  sum  speci6ed  in  the  contract.  909 
It  is  said  on  the  part  of  the  plaintiiT,  that  having  made  a  losing 
bargain,  and  being  unwilling  and  unable  to  go  on  with  the  work, 
Perkins  and  Payne  assured  him  that  he  should  not  suffer  ;  and 
that  the  work  was  carried  on  and  finished  upon  their  engage- 
ment and  promise  that  he  should  have  a  reasonable  compensa- 
tion, without  regard  to  the  special  contract.  This  engagement 
is  to  be  considered  as  proved,  if  by  law  it  was  admissible  to 
show  a  waiver  of  a  special  contract. 

It  is  objected,  that  as  the  evidence  was  parol,  it  is  insuffi- 
cient in  law  to  defeat  or  avoid  the  special  contract ;  and  many 
authorities  have  been  cited,  to  show  that  a  sealed  contract  can- 
not be  avoided  or  waived  but  by  an  instrument  of  a  like  na- 
ture ;  or  generally,  that  a  contract  under  seal  cannot  be  avoided 
or  altered  or  explained  by  parol  evidence.  That  this  is  the 
general  doctrine  of  the  law  cannot  be  disputed.  It  seems  to 
have  emanated  from  the  common  maxim,  unumqvLodque  dissot" 
vUur  eo  ligamine  q%to  ligatur.  But  like  other  maxims,  this  has 
received  qualifications,  and  indeed  was  never  true  to  the  letter, 
for  at  all  times,  a  bond,  covenant  or  other  sealed  instrument 
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might  be  defeated  by  parol  evidence  of  payment,  accord  and 
satisfaction,  &c. 

It  is  a  general  principle,  that  where  there  is  an  agreement 
in  writing,  it  merges  all  previous  conversations  and  parol  agree- 
ments ;  but  there  are  many  cases  in  which  a  new  parol  contract 
has  been  admitted  to  be  proved.  And  though  when  the  suit 
is  upon  the  written  contract  itself,  it  has  been  held  that  parol 
evidence  should  not  be  received,  yet  when  the  suit  has  been 
brought  on  the  ground  of  a  new  subsequent  agreement  not  'n 
writing,  parol  evidence  has  been  admitted. 

In  RatcHff  v.  Pemberton^  1  Esp.  R.  35,  Lord  Kenyan  di)- 
cided,  that  to  an  action  of  covenant  on  a  charter-party,  for  the 
demurrage  which  was  stipulated  in  it,  the  defendant  might 
plead  that  the  covenantee,  who  was  the  master  and  owner  of 
the  ship,  verbally  permitted  the  delay,  and  agreed  not  to  exact 
any  demurrage,  but  waived  all  claim  to  it.  He  laid  down  a 
similar  rule  in  Thresh  v.  Rake^  ibid.  53 ;  where  however  the 
con^ct  does  not  appear  to  have  been  under  seal. 
904  In  2  T.  R.  483,  there  were  articles  of  partnership,  contain- 

ing a  covenant  to  account  at  certain  times  ;  and  upon  a  balance 
being  struck,  the  defendant  promised  to  pay  the  amount  of  the 
balance ;  and  it  was  held  that  assumpsit  would  lie  upon  this 
promise. 

The  case  of  Lattimore  et  aL  v.  Harstn^  14  Johns.  R.  330, 
comes  nearer  the  case  at  bar.  There  the  plaintiffs  had  agreed 
to  perform  certain  work  for  a  stipulated  sum  of  money,  under 
a  penalty.  After  they  had  entered  upon  the  performance  of 
it,  they  determmed  to  leave  off,  and  the  defendant,  by  parol, 
released  them  from  their  covenant,  and  promised  them,  if  they 
would  complete  the  work  he  would  pay  them  by  the  day. 
The  court  held,  that  if  the  plaintiffs  chose  to  incur  the  penalty, 
they  had  a  right  to  do  so,  and  that  the  new  contract  was  binding 
on  the  defendant. 

In  Dearborn  v.  Cross^  7  Cowen,  48,  it  is  held,  that  a  bona 
or  other  specialty  may  be  discharged  or  released  by  a  parol 
agreement  between  the  parties,  especially  where  the  parol 
agreement  is  executed  ;  and  the  case  of  Lattimore  v.  Harsen^ 
is  there  cited  and  relied  on. 

There  are  other  decisions  of  like  nature  in  the  same  court 
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as  Fleming  v.  Gilbert,  3  Johns.  R.  368  ;  KeaHng  v.  Price^ 
I  Johns.  Cas.  22  ;  Edwin  v.  Saunders,  1  Cowen,  250.  In 
Baliard  v.  Walker^  3  Johns.  Cas.  64,  it  was  held  that  the 
lapse  of  time  between  the  making  of  the  contract  and  the  at- 
tempt to  enforce  it,  was  a  waiver  ;  which  is  going  further  than 
B  necessary  in  the  case  before  us,  for  here  there  is  an  express 
ivaiver. 

In  Le  Fevre  v.  Le  Fevre,  4  Serg.  &  Rawle,  241,  parol  evi- 
dence was  admitted  to  prove  an  alteration  of  the  course  of  an 
aqueduct  established  by  deed.  In  regard  to  the  objection,  that 
this  evidence  was  in  direct  contradiction  to  the  deed,  Duncan 
J.  lamarks,  that  ^*  the  evidence  was  not  offered  for  that  pur- 
pose, but  to  abow  a  substitution  of  another  spot,  ir  this  had 
not  been  carried  into  effect,  the  evidence  would  not  have  been 
admissible  ;  but  where  the  situation  of  the  parties  is  altered,  by 
acting  upon  the  new  agreement,  the  evidence  is  proper  ;  for  a 
party  may  be  admitted  to  prove  by  parol  evidence,  that  after 
signing  a  written  agreement,  the  parties  made  a  verbal  agree- 
ment, varying  the  former,  provided  their  variations  have  been 
acted  upon,  and  the  original  agreement  can  no  longer  be  enforc- 
ed without  fraud  on  one  party." 

The  distinction  taken  in  the  argument,  betvreen  contracts  in 
writing  merely  and  contracts  under  seal,  appears  by  these  au- 
thorities not  to  be  important  as  it  respects  the  point  under  con- 
sideration, and  justice  required  in  the  present  case,  that  the 
parol  evidence  should  be  received.^ 

It  was  said  that  the  promise  of  Payne  cannot  affect  Perkins, 
and  vice  versa.  But  as  they  were  joint  actors,  and  as  when 
one  acted  in  the  absence  of  the  other,  it  was  always  with  a  joint 
view  to  the  same  object,  they  cannot  be  separated,  but  must  be 
considered  as  joint  promisors. 

The  parol  promise,  it  is  contended,  was  without  considera- 
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>  See  Bmd  v.  Jmcksoii,  Cooke,  500  ;  Sinard  v.  Patterson^  3  Blackf.  353; 
Ormfian  Bank  t.  Woodward,  5  N.  Hamp.  R.  99 ;  BaiUy  ▼.  Johnson^  9  Cowen, 
115 ;  Coz  r.  Bauut,  1  Green,  167 ;  WaOdnM  ▼.  Hodges,  6  Harr.  &  Johns.  38 ; 
tOBod  ▼.  Ooodriek,  9  Wendell,  68 ;  Yauqua  v.  Mxon,  1  Peten*8  C.  C.  R.  221  *, 
Dtimenix  v.  Bulkle^^  13  Wendell,  71 ;  MUUDam  Foundry  t.  Hovey,  21  Pick. 
417.  The  altering  a  written  ccatract  by  parol  makes  it  all  parol.  Fieary  t. 
2  Watta,451. 
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tion.'  This  depends  entirely  on  the  question,  whether  the  first 
contract  was  waived.  The  plaintiff  having  refused  to  perform 
that  contract,  as  he  nnight  do,  subjecting  himself  to  such  dam- 
ages as  the  other  parties  might  show  they  were  entitled  to  re* 
cover,  he  afterward  went  on  upon  the  faith  of  the  new  promise 
and  finished  the  work.  This  was  a  sufficient  consideration. 
If  Payne  and  Perkins  were  willing  to  accept  his  relinquishment 
of  the  old  contract  and  proceed  on  a  new  agreement,  the  law, 
we  think,  would  not  prevent  it. 

Motion  for  new  trial  overrukd. 


806 


Solomon  Towne  versus  Nathaniel  Grover. 


A  hooKwright  having  cooiracted  to  (wild  a  bouse  for  the  defendant  and  to  find  the 
materialg,  and  the  defendant  having  agreed  to  pay  him  when  the  home  should  be 
finished,  the  defendant  made  a  verbal  promise  to  the  plaintiff,  that  if  he  would  sop- 
piy  the  housewright  with  the  materials  upon  credit,  he,  the  defendant,  would  not 
settle  with  the  housewright  without  giving  the  phiini  iff  notice  after  the  house  shoald 
be  finished,  in  order  that  he  might  secure  his  demand  by  a  process  ef  attachneBt 
upon  the  defendant  as  trustee  of  the  housewright;  nevertheless  the  defendant,  with* 
out  notice  to  the  plaintiff,  did  pay  the  housewright,  before  the  house  was  finished, 
and  the  liousewright  ab8Cond«>d,  whereby  the  plaintiff  lost  his  debt.  It  was  AsU, 
that  the  promise  of  tlie  defendant  to  the  plaintiff  was  legal,  and  that  it  was  not 
within  the  statute  of  frauds. 

Assumpsit.  The  declaration  alleged,  that  the  defendant 
employed  one  Newell,  a  housewright,  to  build  for  him  a  house ; 
that  Newell  was  to  do  all  the  work  and  find  all  the  materials, 
and  the  defendant  was  to  pay  him  therefor  the  sum  of  $  1400, 
when  the  house  should  be  completed  ;  that  Newell  being  in- 
debted to  the  plaintiff  in  the  sum  of  $790,  partly  for  materials 
supplied  and  used  for  building  the  house,  and  being  desirous  of 
purchasing  more  lumber  to  finish  the  house,  the  plaintiff  refused 
to  sell  him  any  more,  unless  the  defendant  would  cause  the 
plaintiff  to  be  secured  out  of  the  amount  which  the  defendant 
should  owe  to  Newell  when  the  house  should  be  completed,  at 
well  for  the  sum  then  due  to  the  plaintiff,  as  for  what  might  be- 
come due  for  materiab  afterwards  sold  to  Newell  to  finish  the 
house  ;   that  in  consideration  of  the  premises  the  defendant 


*  See  Chitty  on  Contr  (4th  Am.  ed.)  430. 
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piomised  the  plaintiff,  that  if  he  would  sell  and  deliver  to  New-  Towne 
ell  the  lumber  necessary  to  6nish  the  house,  he,  ihe  defendant,  Qmeu 
would  not  settle  with  Newell  for  the  house,  until  he  had  given  ' 

tbr  plaintiff  sufficient  notice,  after  the  completion  of  the  house, 
so  that  the  plaintiff  might  secure  himself  by  process  of  attach- 
ment upon  the  defendant  as  trustee  of  Newell,  for  the  whole  of 
the  debt  which  should  be  then  due  from  NeweU  to  the  plaintiff; 
that  relying  on  this  promise,  the  plaintiff  forbore  to  uke  meas- 
ures to  secure  his  debt  against  Newell,  and  gave  him  further 
credit  to  the  amount  of  $  98,  but  that  the  defendant  afterwards, 
the  house  not  being  then  completed,  settled  with  NeweU  with- 
out giving  the  plaintiff  notice,  and  paid  Newell,  by  negotiable  207 
notes,  $  760,  the  balance  due,  and  that  NeweU  immediately 
absconded  and  was  wholly  unable  to  pay,  by  reason  of  which 
the  plaintiff  had  lost  his  debt. 

The  cause  was  tried  before  IVilde  J.  on  the  general  issue 
The  plaintiff  offered  the  testimony  of  a  witness  to  prove  the 
promise  ;  to  the  admission  of  which  the  defendant  objected,  on 
the  ground  that  t(ie  promise  was  within  the  statute  of  frauds  and 
could  be  proved  only  by  writing.  But  the  objection  was  over- 
ruled, and  the  evidence  admitted  ;  to  which  the  defendant  ex- 
cepted.    The  verdict  was  for  the  plaintiff. 

J'/efcAer,  for  the  defendant.  1.  The  promise  is  within  the  March  eu^ 
statute  of  frauds,  and  is  void,  not  being  in  writing.  It  is  in 
effect  a  coUateral  promise  to  pay  the  debt  of  NeweU  ;  and  the 
only  circumstance  in  which  it  differs  from  proinises  in  general, 
to  pay  the  debt  of  another,  is,  that  the  defendant  undertakes  to 
see  the  plaintiff  paid  in  a  particular  way.  St,  1788,  c.  16,  §  I  ; 
Kirkham  v.  Marter^  2  Bam.  &  Aid.  613  ;  Dixon  v.  Hatfield 
2  Bing.  439  ;  Barber  v.  FoXj  1  Stark.  R.  270  ;  Chit,  l.'ontr. 
201  ;   2  Stark.  Ev.  593. 

2.  The  contract  is  illegal.  The  defendant  could  not  perform 
it  without  violating  his  contract  with  NeweU. 

•ATtc&ob,  for  the  plaintiff.  This  was  not  a  promise  to  pay  the 
debt  of  another,  but  to  do  a  distinct  act,  namely,  to  give  the 
plaintiff  notice  for  a  purpose  specified  ;  and  the  promise  was 
upon  a  new  consideration.  1  Wms's  Saund.  211  a;  Jarmain 
r.  Jllgar^  2  Carr.  &  Payne,  249  ;   Williams  v.  Leper^  3  Burr. 
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Towne      1886  ;  CottKng  v.  Hubert,  2  East,  325  ;  Bampton  v.  Pwlin, 

Ur^ver.  *  Bi"6-  264. 
jl^  1^'  Per  Curiam,  The  plaintiff  shows  a  fair  ground  of  action, 
having  parled  with  his  property  on  the  faith  of  the  defendant's 
promise.  We  think  the  promise  is  not  within  the  statute  o( 
frauds.^  It  is  a  separate,  independent  agreement,  having  no 
reference  to  the  debt  of  Newell,  except  as  to  the  measure  of 
damages.  The  defendant  was  not  to  pay  the  debt  of  Newell. 
but  was  to  give  notice,  previously  to  making  a  settlement  with 
him,  which  would  enable  the  plaintiff  to  obtain  payment  of  his 
demand.  Whether  Newell  paid  the  debt  or  not,  the  promise 
of  the  defendant  would  remain  to  be  performed. 
%\S  The  second  objection  made  by  the  defendant  is  not  sustained. 

We  see  no  reason  why  a  debtor  of  an  insolvent  person  may 
not  give  a  creditor  of  such  person  an  opportunity  to  secure  him- 
self. The  property  of  the  insolvent  peison  is  applied  to  the 
payment  of  his  own  debt.  There  is  no  illegality  or  improprietv 
in  such  a  transaction  :  not  more  than  m  the  law  itself,  which 
allows  a  preference  among  creditors. 

Judgment  on  the  verdict 

>  See  CbittF  on  Gontr.  (4th  Am.  ed.)  405  et  seg. 
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Nathaniel  H.  Whitaker  versus  Charles  P. 
Sumner. 

Am  attacbmeot  on  mesne  process,  of  all  the  interest  of  the  defenduit  "  in  a  oertaia 
parcel  of  land  situate  on  Pleasant  street  in  Boston,'*  is  sufBeieotly  certain,  if  the 
defendant  is  interested  in  only  one  parcel  in  such  street. 

Parol  evidence  is  admissible  to  show  the  parcel  to  which  such  description  was  in- 
tended  to  apply. 

But  if  the  defendant  is  interested  in  more  than  one  parcel  in  such  street,  parol  eri- 
dence  cannot  be  received  to  prove  which  parcel  was  intended  to  be  attached. 

Where  an  oflker,  having  attached  on  mesne  process  an  equity  of  redemption,  sold  the 
same  on  execution  without  having  given  notice  of  the  pl«ee  of  sale,  but  falsely  re- 
turned that  he  had  given  such  notice,  in  conseqoenoe  of  which  return  a  subsequently 
attaching  creditor,  being  unable  to  sell  the  equity  of  redemption,  was  prevented 
from  obtaining  satisfaction  of  his  demand,  the  officer  was  held  liable  to  such  credi- 
tor in  an  action  for  the  lalse  return. 

The  measure  of  damages  fn  such  action  is  the  debt  and  interest,  if  the  vah»  of  tba 
property  attached  amounts  to  so  much. 

This  was  an  action  on  the  case  against  the  defendant  as 
sheriff,  for  the  wrongful  acts  of  one  Freeman,  his  deputy. 

The  declaration  alleged  that  Freeman,  by  virtue  of  two  writs 
against  Benjamin  Huntington,  on  the  16th  of  January  and  the 
8th  of  March,  1826,  attached  his  right  in  equity  to  redeem  two 
parcels  of  land  in  Boston,  one  situate  in  Pleasant  street,  the 
other  in  Columbia  street ;  that  the  plaintiffs  in  those  writs  re- 
covered judgment  respectively  for  $1655  and  $2095;  that 
Freeman,  on  the  10th  of  July,  1826,  by  virtue  of  the  execu- 
tions issued  on  the  judgments,  sold  the  equities  of  redemption 
respectively  for  $2156  and  $  50,  and  falsely  and  wrongfully 
returned  that  he  gave  public  notice  of  the  place  of  sale  ;  when  SM 
in  fact  he  did  not  give  such  notice,  and  by  omitting  to  do  so, 
the  lien  created  by  the  two  attachments  was  lost ;  by  means  of 
which  false  return  the  plaintiff  was  damnified,  he  having  an  at- 
tachment on  both  parcels  of  land  subsequent  to  the  two  former 
attachments,  and  by  that  wrongful  act  of  Freeman  having  lost 
tlie  benefit  of  his  attachment,  and  of  the  judgment  which  was 
recovered  by  him  against  Huntington  for  the  sum  of  $  1900. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Parker  C.  J.,  the  plaintiff  gave  in  evi- 
dence the  executions  in  the  first  two  suits  against  Huntington, 
with  the  returns  thereon,  in  which  Freeman  sets  forth  minutely 

VOL.  IX.  27  m 
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that  be  performed  whatever  the  law  requires  in  relation  to  the 
sale  of  equities  of  redemption  ;  also  the  execution  of  the  plain- 
tiff against  Huntington,  on  which  another  deputy  of  the  de- 
fendant had  returned  that  he  levied  on  the  right  to  redeem  the 
land  in  Pleasant  street,  and  that  on  the  16th  of  April,  1827,  he 
attempted  to  make  a  sale  of  that  right,  but  that  no  person  would 
bid,  on  account  of  a  previous  sale  by  Freeman.  The  plaintiff 
then  proved  that  the  place  of  sale  was  not  designated  in  Free- 
man^s  advertisement  in  the  newspapers,  nor  in  the  notification 
posted  up  by  him. 

Henry  Andrews,  a  witness  called  by  th'e  plaintiff,  testified 
that  he  bid  off  the  estate  in  Pleasant  street  at  the  sale  made  by 
Freeman ;  that  he  bought  it,  in  fact,  for  one  Gilbert ;  that  an 
auction  flag  was  flying  on  the  premises  ;  that  as  many  people 
were  assembled  as  usually  attend  at  such  sales  ;  that  the  estate 
was  sold  at  a  fair  price  ;  that  he  heard  nothing  of  any  supposed 
defect  in  the  notice  of  sale,  until  some  days  afterward,  when 
Gilbert  spoke  of  it  and  declined  taking  the  estate  on  that  ac« 
count ;  and  that  on  December  31st,  1826,  Freeman  made  a 
deed  to  the  witness. 

It  was  also  proved,  that  the  estate  in  Columbia  street  was 
sold  at  a  fair  price. 

It  was  proved  that  Huntington  never  had  any  interest  in  any 
other  estates  in  Pleasant  and  Columbia  streets,  than  the  two 
before  mentioned. 

The  defendant  contended,  that  the  plaintiff  had  no  attach- 
310  ment  of  the  estates  in  question  by  virtue  of  the  return  upon  his 
writ,  the  return  being  as  follows: — '^ I  attach  all  the  right, 
title  and  interest  in  and  to  a  certain  piece  or  parcel  of  land, 
with  the  buildings  thereon,  situate  in  Columbia  street  at  the 
southerly  part  of  Boston,  and  one  piece  of  land  and  the  build 
ings  thereon  standing,  being  situate  in  Pleasant  street  in  said 
Boston,  which  the  within-named  Benjamin  Huntington  has  to 
the  estates  before  mentioned." 

It  was  also  insisted,  that  as  the  two  first  judgments  exceeded 
the  value  of  the  estates,  and  the  plaintiff  would  have  received 
nothing  if  Freeman  had  inserted  the  place  of  sale  in  his  adver- 
tisement and  notification,  he  was  entitled,  at  any  rate,  to  no  more 
than  nominal  damages. 
ai4 


Digitized  by  VjOOQIC 


MARCH  TERM  1330.  310 


The  chief  justice  instructed  the  jury,  that  as  it  had  been    WliHaicef 
proved  that  Huntington  had  no  real  estate  in  Pleasant  and  Co-      Sunuier. 
lumbia  streets,  except  the  two  estates  in  question,  the  return  on  " 
the  plaintiff's  writ  contained  a  sufficient  attachment  of  those 
two  estates,  for  the  purposes  of  this  case. 

The  jury  were  further  instructed,  that  as  the  plaintiff  would 
have  received  the  whole  of  his  debt,  had  it  not  been  for  the 
false  return,  they  should  give  a  verdict,  if  they  found  for  the 
plaintiff,  for  the  full  amount  of  his  claim. 

A  verdict  was  returned  for  the  plaintiff  for  his  whole  de- 
mand. 

The  defendant  moved  for  a  new  trial,  on  account  of  the  di- 
rections to  the  jury. 

He  also  moved  in  arrest  of  judgment,  because  the  declara- 
tion contained  no  allegation  that  Freeman  gave  a  deed  to  An- 
drews ;  without  which  the  title  remained  in  Huntington. 

Rand  and  Morey^  for  the  defendant.     The  declaration  does  Manh  IQIk 
not  show  that  the  plaintiff  was  injured  by  the  deputy's  proceed- 
ings.    It  does  not  aver  that  he  gave,  or  returned  that  he  gave, 
a  deed  to  the  purchaser  of  the  equity  of  redemption,  and  con- 
sequently the  plaintiff  might  have  levied  upon  it. 

The  attachment  made  on  the  plaintiff's  writ  was  invalid  ;  he 
therefore  has  no  cause  of  complaint.  The  return  should  show 
clearly  the  property  intended  to  be  attached,  for  the  title  of  the 
purchaser  goes  back  to  the  attachment.  The  description  need 
not  be  by  metes  and  bounds,  as  is  required  by  statute  in  the 
case  of  an  extent,  but  it  ought  to  be  at  least  as  certain  as  the 
description  in  a  deed  ;  and  perhaps  more  so,  for  a  deed  is  the  311 
language  of  the  grantor  and  is  to  be  construed  favorably  for  the 
grantee.  The  return  does  not  refer  to  any  thing  whicti  would 
make  it  certain.  The  officer  might  as  well  have  returned  that 
he  attached  all  the  real  estate  in  his  county,  l)elonging  to  the 
debtor.  1  Backus's  Sher.  317  ;  Brown  v.  Maine  Bank^  11 
Mass.  R.  159  ;  Bamen  v.  Billingtm^  4  Day,  86,  note  ;  3 
Stark.  Ev.   1028. 

In  Rich  et  al.  v.  Belly  16  Mass.  R.  394,  the  plaintiffs  were 
held  entitled  to  nominal  damages  only,  because,  if  the  officer 
had  performed  his  duty  in  regard  to  previously  attaching  credi- 
tors, the  plaintiffs  would  have  derived  no  benefit  from  their  at- 
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tachment.  So  here,  if  the  officer  had  advertised  the  place  of 
sale,  the  plaintiff's  attachment  would  have  been  of  no  avail, 
and  the  damages  must  be  nominal. 

S.  Hubbard  and  Cooke^  contra^  cited  in  regard  to  the  sufli* 
ciency  of  the  plaintiff's  atuchment,    Worthington  v.  Hylyer^ 

4  Mass.  R.  205  ;  Broun  v.  Bellows^  4  Pick.  179  ;  Ward  v. 
Bartholomew^  6  Pick.  409  ;  Perrin  v.  LevereU,  13  Mass.  R. 
130  ;  Bacon  v.  Leonard^  4  Pick.  277  ;  Swyft  v.  Eyres^  Cro. 
Car.  548  ;  Rex  v.  Bp.  of  Rochester^  2  Mod.  3  ;  Windham  v. 
Windham^  Dyer,  376  ;  Jackson  v.  Clark^  7  Johns.  R.  223  ; 
Jackson  v.  De  Lancey^  11  Johns.  R.  365  ;  Howard  v.  Dan^ 
ieh,  2  N.  Hamp.  R.  139  ;  Crosby  v.  jJHyn,  5  Greenleaf,  453. 

As  to  the  motion  in  arrest  of  judgment,  they  cited  1  Bige- 
low's  Dig.  Pleading,  B,  pi.  2,  5,  10 ;  ibid.  D;  Hartwell  v, 
Hemmenwayj  7  Pick.  1 17. 

As  to  the  measure  of  damages,  they  cited  Tyler  v.  Ulmerj 
12  Mass.  R.  169 ;  Dearborn  v.  Dearborn^  15  Mass.  R.  319  ; 
Barnard  v.    Wardj  9  Mass.   R.  269  ;   Warmoll  v.   Young, 

5  Barn.  &  Cressw.  660  ;  Whitaker  v.  Sumner,  7  Pick.  557. 
Per  Curiam,  The  return  of  the  attachment  on  the  plain- 
tiff's  writ  against  Huntington  has  as  much  certainty  as  returns 
in  general  of  attachments  on  mense  process.  Whether  the 
description  of  the  land  should  be  as  certain  as  in  the  case  of  a 
deed,  may  be  doubted  ;  but  if  it  should  be,  we  are  not  clear 
that  this  return  would  be  insufficient.^  Huntington  had  only 
one  house  in  each  street,  so  that  the  property  attached  would 
be  readily  ascertained.  Id  certum  est  ^c.  It  is  said,  however, 
that  parol  evidence  to  ascertain  the  land,  is  inadmissible.  But 
even  where  the  description  is  free  from  any  objection  of  uncer- 
tainty, as  where  the  owners  of  the  adjoining  land  are  named,  it 
IS  necessary  to  have  recourse  to  parol  evidence  to  determine 
the  bounds.^  If  Huntington  had  been  the  owner  of  two  es 
tates  in  the  same  street,  parol  evidence  could  not  have  been 
received  to  show  which  of  the  two  was  intended  to  be  attached. 

In  regard  to  damages,  we  have  been  referred  to  the  case  of 


1  See  Howard  r.  DatMs,  2  N  Hamp.  R.  137;  Harm  ▼.  Riehardson^SN. 
Hamp.  R.  127, 128 ;  Lyman  v.  Loomis,  5  N.  Hamp.  R.  406. 

>  See  fVing  v.  BurgiSf  13  Maine  R.  (1  Shepley,)  111 ;  UnseoU  v.  FwmuH 
6  Greenleaf,  496. 
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Rich  V.  Bell ;  where  pei:30Dal  property  of  a  debtor  having  been 
attached  on  several  writs,  the  officer,  by  direction  of  all  the 
attaching  creditors,  except  the  last  one,  sold  the  property  and 
applied  the  proceeds  to  the  judgments  afterwards  recovered, 
according  to  the  priority  of  the  attachments  ;  whereupon  the 
dissenting  creditor  sued  the  officer,  and  the  Court  held  that  he 
was  entitled  to  nominal  damages  only,  because,  if  the  property 
had  been  kept  by  the  officer  and  been  sold  upon  execution, 
the  proceeds  would  have  been  insufficient  to  satisfy  the  judg- 
ments of  the  other-creditors.  There,  if  the  fault  of  the  officer, 
which  was  the  ground  of  complaint,  had  not  been  committed, 
the  dissenting  creditor  would  have  derived  no  bene6t  from  his 
attachment.  This  case  is  different.  Here  the  complaint  is, 
that  the  officer  made  a  false  return  ;  whereas,  if  he  had  returned 
the  truth,  this  creditor  of  Huntington  would  have  come  in  and 
obtained  satisfaction  of  his  demand.  He  is  entitled  to  judg- 
ment for  the  amount  of  the  debt  and  interest  and  costs. 

Judgment  according  to  verdict. 


am 

Whitaker 

0. 

Sumnar. 


David  Henshaw  versus  Samuel  H,  Foster  et  oL 

P  mitd  Toies  an  written  votM»  within  the  meaning  of  the  provision  in  the  conatitv 
lion,  that  **  every  member  of  the  house  of  representatives  shall  be  chosen  by  writtm 
votes.*' 

The  parties  stated  a  case,  by  which  it  appeared,  that  on 
May  llth,  1829,  the  plaintiff,  an  inhabitant  of  the  city  of  Bos- 
ton, at  an  election  of  representatives  to  the  general  court,  ten- 
dered s  printed  vote  for  fifty-6ve  persons,  the  number  to  be 
chosen,  which  the  defendants,  the  warden  and  inspectors  of 
ward  No.  7,  in  which  he  resided,  refused  to  receive.  The  de-  SIS 
fendants  did  not  believe  this  to  be  a  sufficient  legal  vote,  be- 
^ause  it  was  a  printed  one,  and  they  rejected  it  solely  on  that 
account.  If  the  vote  was  a  legal  and  sufficient  one,  the  defend- 
ants were  to  be  defaulted,  and  damages  were  to  be  assessed  by 
the  Court. 

OKver,  for  the  plfiintiff.     The  constitution  of  this  Common-  Jtfordb  SI 
wealth  provides,  in  c  1 ,  §  3,  art,  3,  that  ^*  every  member  of 
the  house  of  representatives  shall  be  chosen  by  written  votes  ;'' 
27  •  „7 
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and  the  question  in  the  present  case  is,  whether  under  thia 
clause  a  printed  vote  is  legal  and  sufficient. 

In  the  election  of  governor,  the  constitution  does  not  ex- 
pressly require  the  votes  to  be  in  writing  ;  it  merely  speaks  of 
Borting  and  counting  the  votes ;  so  that  a  printed  vote  will 
there  be  within  the  constitution  as  well  as  a  mannseript  one. 
No  sufficient  reason  can  be  assigned,  why  a  printed  vote  shculd 
not  likewise  be  permitted  in  the  case  of  representatives.  It 
was  unnecessary  to  make  an  express  provision  in  regard  to  the 
governor,  since  his  election  could  not  well  be  conducted  in  any 
other  way  than  by  tickets,  because  the  majority  is  to  be  ascer- 
tained by  a  comparison  of  the  returns  from  the  several  towns  ; 
but  representatives  might  be  chosen  (though  not  so  convenient- 
ly) by  hand  vote,  or  by  acclamation,  and  the  constitution  there- 
fore requires  expressly  that  tliey  shall  be  chosen  by  wriUen 
votes. 

It  probably  did  not  occur  to  the  framers  of  the  constitution, 
that  many  of  the  towns  might  become  so  populous  as  to  make 
it  convenient  to  use  printed  votes  ;  they  consequently  did  not 
intend  to  exclude  such  votes.  Since  therefore  the  word  tvrft- 
Un  includes  under  it  the  word  printed^  (printing  being  one  of 
the  various  species  of  writing,)  a  printed  vote  is  within  the  let- 
ter, as  well  as  within  the  spirit  of  the  constitution. 

If  the  framers  of  the  constitution  intended  to  exclude  printed 
votes,  such  intention  must  have  been  grounded  on  some  disad- 
vantage attending  the  use  of  them.  But  a  printed  vote  obvi- 
ously has  all  the  advantages  of  a  manuscript  vote,  together  with 
some  peculiar  to  itself. 

If  printed  votes  are  not  legal,  then  lithographic  votes  also 
must  be  illegal,  even  if  not  distinguishable  from  manuscript  ones. 
The  consequences  may  be,  that  manuscript  votes  may  be  re- 
jected under  the  pretence  that  they  are  lithographic,  and  litho- 
graphic votes  may  be  fraudulently  imposed  upon  voters  as  man- 
uscript, in  order  that  they  may  be  thrown  aside  when  the  votes 
are  counted. 

If  the  word  wriUen  is  used  in  its  correct  common  under- 
standing, it  contains  under  it  printing,  as  well  as  manweript. 
** To  write**  is  defined  by  Johnson  and  Webster,  "to  express 
in  letters." 
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Or  if  the  word  is  used  in  its  legal  sense,  it  includes  what  is     HtLcfaaw 
printed.     Thus  in  Sbep.  Touch.  49,  50,  it  is  said  to  be  essen-      Foater. 
tial  to  a  deed  that  it  should  be  in  writing  ;  and  yet  printed 
forms  have  been  in  use  from  time  immemorial. 

Printed  votes  are  not  rendered  illegal  by  any  statute.  In 
Si,  1795,  c.  55,  §  1,  ^'  written  votes"  is  used  as  in  the  con- 
stitution. It  iS(.  1798,  c.  31,  §  3,  ^<  votes  in  writing''  meant 
the  same  thing  as  '^  written  votes."  In  St  1804,  c.  58,  it  is 
enacted  that  promissory  notes  under  6ve  dollars  ^'  bearing  the 
impression  of  types  "  shall  be  void  ;  from  which  it  may  be  in- 
ferred, that  if  the  legislature  had  intended  to  prohibit  the  use  of 
printed  votes,  they  would  have  adopted  a  similar  expression. 

It  may  be  suggested,  that  in  the  convention  in  1820  for  re- 
vising the  constitution,  a  resolution  was  offered  '^  that  it  is  ex- 
pedient to  alter  the  constitution,  so  as  to  provide  that  printed 
ballots  may  be  used  at  elections,"  and  that  the  resolution  was 
rejected.  The  only  objection  stated  in  the  report  of  the  pro- 
ceedings of  that  convention,  that  printed  votes  might  be  abused 
^^  by  making  caricatures  and  other  things  of  that  sort  upon 
them,"  is  of  no  force  ;  for  written  votes  are  liable  to  the  same 
abuse.  A  better  reason  may  be  assigned  for  rejecting  the 
resolution,  namely,  that  the  use  of  printed  votes  was  considered 
to  be  not  inconsistent  with  the  constitution  as  it  now  stands* 

/.  Pieheringy  for  the  defendants.  The  question  before  the 
Court  is  not  to  be  decided  on  the  grounds  of  mere  expediency 
or  convenience  ;  it  is  a  question  of  strict  right ;  —  what  did  the 
makers  of  the  constitution  intend  by  written  votes  f  6  Dane's 
Abr.  596. 

The  language  of  the  constitution  must  be  understood  in  the 
ordinary,  popular  sense  of  its  terms ;  because  it  is  to  be  con- 
strued and  applied  by  the  people  at  large,  by  town  officers  and  315 
others  who  are  not  lawyers  by  profession.  To  make  written 
comprehend  printed^  is  giving  the  word  an  unusual  and  rather 
technical  meaning,  which  courts  of  law  have  adopted  in  many 
cases,  in  order  to  prevent  a  failure  of  justice,  as  in  cases  of 
deeds,  contracts,  &c.  that  might  be  rendered  void  by  too  rigid 
a  construction  of  the  term  writing.  But  in  the  present  case, 
QO  person  is  to  suffer  in  his  legal  rights  by  a  strict  adherence  to 
tlie  common  Cleaning  of  the  term  written* 

ai« 
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Henshaw  The  words  writing  add  writUn  have  received  a  constnic- 
Foster.  ^'^"  ^^  ^"^  legislation,  being  used  throughout  our  statutes  as 
equivalent  to  manuscript ;  as  in  St.  1789,  c.  19,  children  are 
to  be  taught  ^'to  read  and  im<e."  By  St.  1804,  c.  58,  notes 
&c.  under  five  dollars  shall  be  ^^  wholly  in  writing/'  and  all 
^^  which  shall  bear  the  impression  of  types,  plates,  or  print' 
•n^,"  shall  be  void.  See  also  St.  1795,  e.  65  ;  1798,  e.  31; 
1811 ,  c.  9.  So  by  the  revised  laws  of  New  York,  '*the  en  - 
lot  shall  be  by  a  paper  ticket,  which  shall  contain  foritteu  or 
printed^  or  partly  written  and  partly  printed,  the  name  of  the 
person  voted  for,"  &c.  vol.  I,  p.  183,  343  ;  and  in  another 
law  of  that  State  it  is  provided,  that  if  any  person  shall  post 
another  for  not  fighting  a  duel,  or  shall  '^in  writing  or  in 
print^^^  use  any  reproachful  language,  &c. 

The  opinions  of  lexicographers  establish  a  plain  and  broad 
distinction  betw^een  writing  and  printing.  In  writing,  each  let- 
ter is  made  part  at  a  time,  or  by  successive  strokes  ;  but  in 
printing,  each  letter  is  formed  entire  and  at  one  stroke  or  tm- 
pression,  from  a  pattern  or  mould.  Lithography  is  accordingly 
called  in  Germany  stone-pnn/tn^,  not  stone-wri^in^. 

But  a  stronger  reason  for  the  construction  of  the  defendants 
is,  the  invariable  usage  throughout  the  Commonweahh,  ever 
since  the  adoption  of  the  constitution,  to  require  manuscripi 
votes.  And  it  is  a  fact  of  importance,  that  the  proposal  in  the 
convention  in  1820,  to  authorize  pnnieif  votes,  was  rejected. 

The  diflierence  of  phraseology  in  regard  to  the  election  of 
governor  and  senators,  and  that  of  representatives  and  certain 
militia  officers,  shows  a  difiTerence  in  the  intentions  of  the  fram- 
ers  of  the  constitution. 
SI  6  The  constitutions  of  the  other  States  generally  use  the  same 

expression  with  our  own,  written  votes  or  written  ballots.  But 
m  the  constitution  of  Connecticut  made  in  1818,  it  is  expressly 
required  that  the  votes  shall  be  *^/air{y  written";  an  expression 
which  can  onfiy  be  undersXood  in  the  common  acceptation. 

The  opinion  given  by  Sullivan,  attorney-general,  in  1804, 
that  printed  votes  were  legal,  had  reference,  to  the  choice  of 
electors  of  president  of  the  United  States  ;  for  which  our  con 
slitution  does  not  provide  ;  and  Davis,  solicitor-general,  gave 
an  opinion  contrary  to  that  of  the  attorney-general. 
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JDMnIap,  in  reply,  said  that  oo  argument  against  the  plaintiiT  Uenshaw 
could  be  founded  on  the  practice  of  using  manuscript  votes,  Politer, 
for  there  are  but  few  towns  where  printing  presses  are  estab- 
lished,  and  there  were  still  fewer  when  the  constitution  was 
framed ;  and  in  small  towns  the  use  of  manuscript  votes  im- 
poses no  considerable  inconvenience.  Besides,  voters  have 
been  unwilling  to  hazard  an  election,  by  offering  votes,  respect- 
ing the  validity  of  which  a  doubt  might  be  entertained. 

In  the  revised  statutes  of  New  York,  allowing  the  use  of 
*^  written  or  printed  votes,"  the  word  pritUed  was  used  from 
abundant  caution.  The  same  thing  may  be  said  of  the  New 
York  statute  against  the  posting  of  a  person  either  ^^  in  writing 
or  in  print;"  with  the  further  remark,  that  that  is  a  penal 
statute,  and  consequently  the  word  tm/ttij-,  if  used  alone,  must 
have  been  construed  strictly. 

In  the  statute  requiring  that  schoolmasters  shall  be  provided 
**  to  teach  children  to  read  and  tvri/e,"  the  connexion  shows 
that  the  word  write  was  used  in  a  limited  sense.  The  other 
statutes  respecting  toritten  votes,  present  the  same  question 
which  is  now  before  the  Court.  A  liberal  construction  of  the 
expression  *^ /airly  ivriUen,"  in  the  constitution  of  Connecticut, 
would  be  merely  that  the  votes  should  be  capable  of  being  read 
with  facility. 

Id  legal  treatises  and  forms  of  legal  proceedings  and  plead- 
ings, where  accuracy  of  langnage  is  generally  found,  printing 
is  never  mentioned  as  distinct  from,  but  is  always  included 
under  the  term  writing.  See  the  case  De  Libellis  famosisy 
3  Co.  125. 

ParkeBt  C.  J.  delivered  the  opinion  of  the  Court.    It  print-        317 
ed  votes  are  not  written  votes  within  a  fair  construction  of  the     Jlprit  7  k 
terms  of  c.  1,  §  3,  art.  3,  of  the  constitution  of  the  Common- 
wealth, the  plaintiff's  vote  was  rightly  rejected  ;  otherwise  it 
ought  to  have  been  received,  and  the  plaintiff  is  entitled  to  re- 
dress for  the  violation  of  his  franchise. 

In  construing  so  important  an  instrument  as  a  constitution, 
especially  those  parts  which  affect  the  vital  principle  of  a  re- 
publican government,  the  elective  franchise^  or  the  manner  of 
exercising  it,  we  are  not,  on  the  one  hand,  to  indulge  ingenious 
speculations,  which  may  lead  us  wide  from  the  true  sense  and 

3S1 
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spirit  of  the  instrument ;  nor  on  the  other,  to  apply  to  it  such 
narrow  and  constrained  views  as  may  exclude  the  real  object 
and  intent  of  those  who  framed  it.  We  are  to  suppose  that  the 
authors  of  such  an  instrument  had  a  thorough  knowledge  of 
the  force  and  extent  of  the  words  they  employ,  that  they  had 
a  beneficial  end  and  purpose  in  view,  and  that  more  especially 
in  any  apparent  restriction  upon  the  mode  of  exercising  the 
right  of  suffrage,  there  was  some  existing  or  anticipated  evil 
which  it  was  their  purpose  to  avoid. 

If  an  enlarged  sense  of  any  particular  form  of  expression 
should  be  necessary  to  accomplish  so  great  an  object  as  the 
convenient  exercise  of  the  fundamental  privilege  or  right,  that 
of  election,  such  sense  must  be  attributed.  We  are  to  suppose 
that  tliose  who  were  delegated  to  the  great  business  of  distribut- 
ing the  powers  which  emanated  from*  the  sovereignty  of  the 
people,  and  to  the  establishment  of  rules  for  the  perpetual  se- 
curity of  the  rights  of  person  and  property,  had  the  wisdom  to 
adapt  their  language  to  future  as  well  as  existing  emergencies  ; 
so  that  words  competent  to  the  then  existing  state  of  the  com- 
munity, and  at  the  same  time  capable  of  being  expanded  to 
embrace  more  extensive  relations,  should  not  be  restrained  to 
their  more  obvious  and  immediate  sense,  if,  consistently  with 
the  general  object  of  the  authors  and  the  true  principles  of  the 
compact,  they  can  be  extended  to  other  relations  and  circum- 
stances which  an  improved  state  of  society  may  produce.  Qui 
h(Bret  in  litera  haret  in  cortict^  is  a  familiar  maxim  in  the  law. 
^'  The  letter  killeth,  but  the  spirit  maketh  alive,"  is  the  more 
forcible  expression  of  scripture* 

We  will  consider  this  question  then  under  these  several 
heads  :  — 

1.  What  is  the  scientific  force  and  meaning  of  the  terms 
used  in  the  constitution. 

2.  What  was  the  object  of  its  authors  b  the  use  of  those 
terms. 

3.  What  has  been  the  practical  construction  and  how  far 
abould  it  limit  or  restrain  their  force. 

The  first  question  may  be  easily  settled,  for  there  appears  no 
difference  of  opinion  among  philologists.  They  all  concur  in 
giving  an  extended   sic;nification  to  the  term  ^^ writing"  or 
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*^  written,"  varying  in  their  own  phraseology,  but  not  in  their     Heosbaw 
ideas.     Thus,  PoaiDr. 

Walker  defines  ton'te,  "  To  express  by  means  of  letters,  to 

compose.*' 

Johnson,  •---^^To  express  by  means  of  letters,  to  engrave,  to 
impress." 

Webster, — "  To  form  by  a  pen  on  paper  or  other  material, 
or  by  a  graver  on  wood  or  stone.^^  And  the  word  writing  he 
defines,  ^' Any  thing  written  or  expressed  in  letters." 

A  still  more  apposite  authority  exists  in  the  system  of  penal 
law  prepared  for  the  State  of  Louisiana,  by  Mr.  Livingston, 
which  has  been  handed  to  me  by  Mr.  Dunlap  since  the  argu- 
ment. In  the  book  of  Definitions,  ch.  1,  the  word  uriting  is 
defined  thus  :  ^^  Wherever  the  contrary  does  not  appear  from 
the  context,  writing  not  only  means  words  traced  with  a  pen 
or  stamped,  but  printed  or  engraved  or  made  legible  by  any 
other  device." 

In  the  common  and  statute  law  of  this  Commonwealth  and 
Great  Britain,  both  now  and  at  the  time  of  making  the  consti- 
tution, the  use  of  the  word  writings  to  express  instruments 
generally  printed,  was  familiar.  Thus  a  bond  is  a  writing  ob- 
ligatory, though  printed  ;  —  a  promise  in  writing,  ta  avoid  the 
statute  of  frauds,  may  be  printed  ; — the  statute  of  Anne,  re- 
specting promissory  notes,  speaks  of  notes  in  writing,  and  yet 
nothing  is  more  common  than  to  see  them  in  print. 

In  tlie  convention  of  1780  there  were  great  scholars,  law- 
yers, philologists, — John  Adams,  Caleb  Strong,  Sullivan,  Par 
sons,  with  many  other  distinguished  characters.  These  men 
made  the  constitution  ;  they  knew  the  use  and  force  of  its 
terms  ;  they  looked  to  the  future  as  well  as  to  the  present,  for  3.  U 
the  application  of  them.  There  is  no  reason  to  suppose  they 
intended  to  restrict  them  to  the  mode  of  voting  then  only  in 
use.  Probably  the  comparatively  little  use  of  types  at  that 
time  did  not  suggest  their  application  to  votes  ;  if  it  did,  the 
convention  were  willing  to  let  them  be  so  applied ;  for  the 
object  they  had  in  view  would  be  as  well  answered  by  printed 
a;  by  manuscript  votes. 

What  was  their  object  in  requiring  ^^  written  votesj^^  is  the 
next  inquiry      This  must  be  left  in  some  measure  to  conjecture, 
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but  a  probable  solution  may  be  found  in  other  provisions  in  tbe 
constitution,  and  in  the  history  of  the  country  antecedent  to  the 
forming  of  the  constitution. 

This  requisition  of  written  votes  in  the  constitution  is  confin- 
ed to  the  choice  of  representatives.  The  important  election 
of  governor,  senators  and  counsellors,  is  left  unprovided  for  io 
this  respect,  except  by  implication,  and  that  implication  does 
not  exclude  printed  votes.  The  votes  of  all  the  different  com- 
munities were  to  be  sorted  and  counted,  and  a  certificate  of  the 
result  transmitted  to  a  common  focus,  the  secretary's  office, 
where  they  were  to  be  examined  and  compared.  This  process 
necessarily  requires  tickets  or  ballots,  so  that  there  was  no  oc- 
casion to  require  expressly  that  the  votes  should  be  in  writing 
or  in  print. 

There  can  be  no  ground  to  exclude  printed  votes  for  these 
state  officers,  for  all  that  is  required  is,  that  they  should  be  so 
given  as  that  they  may  be  sorted  and  counted.  But  in  regard 
to  the  choice  of  representatives  the  case  was  totally  different. 
The  selectmen  of  each  town  determine  the  choice.  If  there 
were  no  express  provision  to  the  contrary,  a  choice  might  be 
made  by  nomination  and  hand  vote,  or  vivd  voce,  neither  of 
which  mcMles  was  thought  calculated  to  insure  an  independent 
suffrage.  The  practice  had  been  to  elect  many  town  officeis 
by  hand  vote,  and  probably  in  some  instances  representatives 
had  been  so  chosen.  It  became  necessary  therefore  to  pre- 
scribe that  the  choice  should  be  made  by  ballot ;  but  even  the 
word  ballot  itself  is  ambiguous,  and  therefore  it  was  required 
that  representatives  shall  be  elected  by  toritten  votes.  Now  if 
writing  was  '*to  express  by  letters,"  according  to  the  lexi- 
cographers, which  may  as  well  and  better  be  done  by  writing 
with  types  than  in  manuscript,  no  inference  can  be  drawn  from 
the  terms  employed,  against  the  use  of  printed  votes.  Suppose 
one  manuscript  vote,  and  others  copied  from  it  by  machinery, 
would  these  latter  be  illegal  votes  ?  Suppose  lithographic 
votes  ;  which  was  said  to  be  the  character  of  tbe  one  tendered 
by  the  plaintiff. 

The  whole  apparent  object  of  the  framers  of  the  constitution 
is  attained  by  this  mode  of  voting.  They  did  not  intend  to  re- 
quire that  each  citixen  should  write  his  own  vote ;  that  would 
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have  been,  in  thoj^e  days,  to  disfranchise  a  portion  of  the  citi*     Uensitaw 
zen&.     They  did  not  expect  that  votes  would  not  be  prepared       Poete* 
by  the  more  busy  in  elections  to  distribute  at  the  polls  ;  that  ^  ' 

can  as  well  be  done  by  manuscript  as  by  printed  votes.  In 
short,  no  reason  against  printed  votes  could  have  suggested  it- 
self; convenience  being  much  in  their  favor,  it  being  much 
easier  to  detect  and  strike  out  an  unpopular  name  from  printed 
than  from  manuscript  tickets. 

But  it  is  said,  and  this  is  the  third  head  of  inquiry,  that  the 
uniform  and  constant  use  of  manuscript  ballots  in  elections 
amounts  to  a  construction  of  the  terms  of  the  constitution, 
which  ought  now  to  be  received  as  the  only  true  one.  This 
practice  of  a  mode  of  voting,  which  is  undoubtedly  constitu- 
tional, founded  in  existing  convenience,  and  never  brought  into 
competition  with  the  use  of  printed  votes,  scarcely  furnishes  an 
argument  against  the  latter.  Where  there  are  two  legal  or  con- 
stitutional modes  of  performing  a  duty  or  exercising  a  right,  the 
use  of  one  for  any  length  of  time  cannot  render  the  other  un- 
constitutional or  illegal.  It  merely  shows  a  preference  of  one 
over  the  other,  or  that  one  during  the  time  of  the  practice  is 
more  convenient  than  the  other.  There  has  been  no  judicial 
inquiry  into  this  subject  before  the  present,  though  the  question 
has  been  raised,  and  in  such  manner  as  to  entitle  the  proceed- 
ings in  regard  to  it  to  some  attention. 

In  the  year  1804,  on  the  approach  of  the  choice  of  electors 
of  president  and  vice-president,  it  having  been  determined  by 
the  legislature  that  the  choice  should  be  by  a  general  ticket 
through  the  Commonwealth,  the  selectmen  of  Boston,  wishing 
to  save  their  fellow-citizens  the  trouble  of  writing  a  long  list  of 
names  and  multiplying  the  lists  by  manuscript  for  the  purposes  331 
of  the  election,  proposed  to  the  attorney-general  and  solicitor- 
general  the  question  whether  it  would  be  lawful  and  constitu- 
tional for  them  to  receive  printed  votes.  The  former  officer, 
then  a  gentleman  of  great  political  experience  and  wisdom,  hav- 
ing been  a  member  of  the  convention  which  formed  the  consti* 
»ution,  gave  a  decided  opinion  in  the  affirmative,  and  repeated 
this  opinion  afterwards  with  cogent  reasons  in  favor  of  it,  there 
having  been  some  misapprehension  of  it  as  first  given.  The 
8olicitor-genr>-al   gave  no  decided   opinion,  though  from  the 
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course  of  his  reasoning  it  may  be  inferred  that  he  vva&  incnned 
against  the  measure.  He  merely  recommended  adherence  to 
the  old  custom  as  the  safest  course  for  the  occasion.  It  was  a 
time  of  great  political  interest  and  excitement,  and  the  select' 
men  concluded  to  act  upon  the  old  maxim,  via  trita  via  Ma. 
We  think  the  opinion  of  the  attorney-general  was  sound  and 
ably  supported  ;  and  that  much  force  may  be  added  to  it,  from 
the  fact  that  he  was  a  member  of  the  convention,  and  from  what 
we  know  of  his  character  and  talents,  we  may  say  an  active  and 
influential  member  of  that  body. 

The  supposed  inconveniences  from  the  substitution  of  printed 
for  manuscript  votes,  are  probably  in  a  great  degree  imaginary. 
It  is  said  it  may  be  the  means  of  introducing  caricatures,  or 
libellous  pictures  upon  the  ticket,  —  but  is  it  not  quite  as  easy 
now  ?  The  picture  may  be  stamped,  and  names  of  candidates 
written  over  or  under  it,  and  the  vote  will  be  legal.  It  has  been 
done^  and  probably  will  be  again  in  times  of  fervid  struggle. 
The  legislature  may,  if  it  see  flt,  prevent  this  evil,  by  prohibit- 
ing the  receiving  of  any  ticket  which  has  any  thing  upon  it  but 
the  name  and  official  designation  of  the  candidate.  It  is  said 
that  votes  may  he  printed  and  sent  into  the  country  for  distribu- 
tion in  party  times.  But  both  parties  having  the  same  means, 
will  neutralize  each  other  on  this  point.  Besides,  there  is  a 
spirit  of  independence  among  the  people  in  the  country  which 
will  render  any  attempt  to  influence  them  by  votes  sent  from 
the  city  dangerous  to  the  party  who  shall  use  it. 

We  make  no  remark  upon  the  several  statutes  which  have 
been  cited  for  the  purpose  of  showing  a  legislative  construction 
of  the  words  "  written  votes,"  for  they  in  fact  show  no  such 
construction.  The  words  used  in  the  statutes  are  substantially 
the  same  as  in  the  constitution,  and  therefore  admit  of  the  same 
construction.^ 

With  regard  to  the  revised  code  of  New  York  laws,  which 
provide  for  the  writing  or  printing  of  votes,  —  it  was  well  to 
remove  all  occasion  of  doubt,  but  it  is  not  a  just  inference  that 

*  The  words  "written"  and  "in  writing"  maybe  conatnied  to  inolade 
ininting,  engnving,  lithographing,  and  any  other  mode  of  representing  wordf 
Mid  lettem ;  provided,  &o.    Reyised  Stat,  e,  2,  §  6,  art    9. 
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the  legislative  body  of  that  State  thought  that  without  such  pro-      Hemhaw 


Foatoi: 


vision,  printed  votes  would  be  illegal. 

For  these  reasons  we  think  that  the  rejection  of  the  plain- 
tiiT's  vote  was  illegal,  and  that  judgment  must  be  rendered 
against  the  defendants.  Considering  however  that  they  acted 
in  the  honest  discharge  of  their  supposed  duty,  and  in  conform!- 
ty  to  a  long  course  of  practice,  and  that  the  object  of  the  suit 
is  probably  to  obtain  a  judicial  decision  upon  a  controverted 
question  arising  under  the  constitution,  the  assessing  of  damages 
being  left  to  us,  we  assess  them  at  one  dollar  ;  to  which  are  to 
be  added  the  costs  of  suit,  if  required. 


Amos  Wood  versus  Selden  Braynard. 

Where  a  deponent  oa  the  part  of  a  plaintiff  in  replevin,  fUted  thai  whatever  the 
phtiotiff  should  recover  would  go  in  discharge  ofa  liability  incmred  by  the  plaintiff 
lor  the  deponent,  he  was  held  to  be  incorapetent  to  testify,  by  reason  of  interest. 

Where  goods  not  held  under  any  l^gal  process  were  replevied,  and  after  entering  the 
aetion  of  replevin  the  pkiintiff  became  iionsoit  and  a  return  was  awarded^  the  de« 
feodiiDt  was  allowed,  as  damages,  interest  at  six  per  cent  on  the  value  of  the  goodi 
from  the  time  of  the  service  of  the  writ  to  the  entry  of  the  judgment. 

Replevin  of  a  model  of  the  state-house  and  a  model  of 
Westminster  Abbey,  in  shell-work.  The  defendant,  in  his 
plea,  traversed  the  allegation  of  property  in  the  plaintiff,  and 
issue  was  joined  thereon. 

The  plaintiff,  to  prove  his  property,  offered  the  deposition 
of  Robert  Henry,  in  which  it  is  stated,  that  Wood,  for  the  ac- 
commodation of  Henry,  indorsed  a  promissory  note  signed  by 
Henry  and  held  by  Jonas  Coolidge,  for  $1156,  dated  Sep- 
tember 25th,  1826,  payable  in  six  months,  and  that  on  October  S3S 
3d,  1827,  Henry  mortgaged  to  Wood  the  shell-work  replevied, 
with  other  property,  on  condition  that  if  Henry,  within  twelve 
months,  should  discharge  so  much  of  the  note  as  Wood  should 
be  obliged  to  pay  as  indorser,  the  assignment  should  be  void  ; 
but  that  until  default  in  the  performance  of  the  condition, 
Henry  should  retain  possession  of  the  property,  and  have 
power  to  sell  it  and  apply  the  proceeds  to  the  payment  of  the 
note ;   and  that  by  an  instrument  dated  in  June   1828,  the 
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Wood  transfer  was  made  absolute.  The  deponent  states,  that  be  put 
BraTDard.  ^^^  shell-work  into  the  hands  of  Braynard  to  dispose  of  by  a 
lottery  ;  that  there  were  to  be  600  tickets  at  three  dollars  each, 
and  that  Braynard  was  to  have  100  tickets  for  his  services 
and  expenses  ;  that  the  deponent  had  received  money  froa 
Braynard  at  different  times,  on  account  of  the  shell-work,  he 
thought  not  exceeding  $  60  or  $  70,  which  was  to  be  accounted 
for  when  the  lottery  was  drawn  ;  that  Braynard  defrauded  the 
deponent,  and  after  the  drawing,  by  Braynard's  account,  only 
$  1 00  was  due  to  the  deponent  ;  and  that  the  deponent  was 
insolvent.  To  the  cross-interrogatory, —  '*  If  Wood  recovers 
of  Braynard  in  this  action  the  shell-work  sued  for,  will  Bray- 
nard have  any  claim  on  you  for  it,  or  for  the  debt  you  owed 
him"  —  the  deponent  answered,  —  "I  should  not  think  he 
had,  as  he  has  completely  deceived  me,  and  now  holds  posses 
sion  of  four  of  the  articles  of  shell-work  valued  at  400  dol- 
lars." To  the  cross-interrogatory,  whether  the  deponent  was 
not  interested  in  the  event  of  this  action,  the  deponent  answer- 
ed,—  ^^I  am  certainly  interested  in  the  event  of  this  action, 
for  if  Wood  prevails,  I  shall  have  the  pleasure  to  know  that  he 
will  be  partly  paid  for  the  money  which  he  was  bound  for  to 
Jonas  Coolidge." 

Wilde  J.  rejected  this  deposition  on  account  of  the  incom 
petency  of  the  deponent,  and  the  plaintiff  became  nonsuit ;  but 
if  the  deposition  ought  to  have  been  admitted,  a  new  trial  was 
to  be  granted. 
March  2Uh.  J.  Pickering  and  W.  F.  Otis^  for  the  plaintiff,  said  thai 
there  was  only  an  apprehension  of  interest  in  the  deponent ; 
which  does  not  render  him  incompetent ;  Plumb  v.  Whitings 
4  Mass.  R.  518  ;  2  Stark.  Ev.  747  ;  Long  v.  Bailie,  4  Serg. 
&  Rawle,  222  ;  Union  Bank  v.  JTnapp,  3  Pick.  96  ;  Gifford 
834  v.  Coffin,  5  Pick.  447.  The  mortgage  to  Wood  does  not  show 
that  the  deponent  is  personally  liable  to  him;  but  if  he  is, 
Braynard  likewise  has  a  claim  against  him  for  advances.  The 
deponent  thinks  Braynard  has  no  claim  against  him,  because  he 
supposes  Braynard  has  defrauded  him  ;  but  if  he  proved  the 
fraud,  it  would  not  disqualify  him.  Harris  v.  Smith,  3  Serg.  & 
Rawle,  20,  23.  The  onus  is  on  the  party  objecting  to  the  com* 
petency  of  a  witness.    If  the  objection  is  of  a  doubtful  nature. 
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tt  affects  only  the  credit*    Ltsut  of  Henry  v.  Morgan^  2  Bin-       Wood 

n^7>  497.  Brayiiard, 

S.  D.  Parketj  corUriy  cited  Emerton  v.  Andrews^  4  Mass.  R.   ' 
e53  ;  Milltr  v.  Falconer^  1  Campb.  251  ;  Peake's  Ev.   (6th 
ed.)  16S  ;  Marland  v.  Jefferson,  2  Pick.  241,  [2d  ed.  242, 
note  1  ;]   Corps  v.  Robinson,  2  Wash,  Circ.  C.  R.  388  ;  3 
S'ark.  Ev.  1647  ;   fVhUe  v.  Derby,  I  Mass.  R.  239. 

Per  Curiam.  We  think  the  deposition  was  rightly  rejected  Jipril  7tk 
on  account  of  interest  in  the  witness  ;  it  appearing  that  what- 
ever is  recovered  would  go  in  discharge  of  a  liability  incurred 
by  the  plaintiff  for  the  witness.  We  do  not  perceive  any  coun- 
ter interest  to  neutralise  this,  for  it  does  not  appear  that  the 
witness  was  indebted  to  Braynard.  On  the  contrary,  if  his 
story  is  true,  Braynard  is  indebted  to  him,  having  property  in 
his  hands  to  a  larger  amount  than  his  advances. 

Nonsuit  mcule  absolute. 

Parker  moved  for  a  return  of  the  goods  replevied  and  for 
damages  for  taking  and  detaining  them  ;  and  he  claimed  six  per 
cent  on  tlie  penalty  of  the  bond,  for  the  time  of  the  detention. 
He  cited  Bruce  v.  Lamedy  4  Mass.  R.  616;  Maitoon  v. 
Pearce,  12  Mass.  R.  406. 

Pickering  and  Otis  said  that  two  cases  only  were  provided 
for  in  St.  1789,  c.  26,  §  4  ;  one,  where  the  plaintiff  in  replevin 
neglects  to  enter  and  prosecute  the  suit,  in  which  case  the  de- 
fendant may,  upon  complaint,  have  judgment  for  a  return  of 
the  goods  and  ^'  damages  for  the  taking,  to  the  amount  of  six 
per  cent  on  the  bond  ;"  the  other,  where  ^^if,  upon  a  trial  of 
the  issue,  judgment  shall  be  rendered  for  a  return,  the  interest 
of  six  per  cent  upon  the  penal  sum  of  the  bond  shall  be  taken 
as  a  rule  for  estimating  the  defendant's  damages,  in  case  they 
were  talen  on  execution."  The  present  case  is  not  within  32i 
either  of  these  provisions,  and  the  defendant  should  recover  at 
common  law  his  reasonable  damages. 

The  Court  afterward  allowed  as  damages,  interest  at  six  per 
cent  on  the  value  of  the  goods,  from  the  service  of  the  writ  of 
replevin  until  the  rendition  of  the  judgment.' 

1  See  Reyised  Stat  e.  113,  §  30. 

28*  m 
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Abraham  Col£  versus  Ezra  Trull. 

Where  the  phintiff  and  defendmiit,  being  ownen  of  a  brig,  employed  ber  b  as«f 
▼oyages  to  and  from  the  Wett  Indies,  sharing  in  the  gain  or  Ums,  and  iheir  fiwtoff 
in  the  West  ladies,  being  indebted  to  them  jointly  on  account  of  tiie  voyages,  and 
also  to  the  defendant  iodividoally,  made  shipments  to  the  defendant  to  pay  the  in* 
dividual  debt,  the  proceeds  of  which  shipments  emoeeded  that  debt,  it  was  keld, 
that  the  defendant  might  retain  the  surplus  against  the  &ctor,  to  be  applied  to  tba 
other  debt. 

Htld  also,  that  an  entry  by  the  defendant  in  his  books,  erediting  the  balanee  *o  tW 
owners  of  ihe  brig,  was  evidence  of  aa  appropriation  of  the  bafauice  to  the  joiot 
debt,  although  the  defendant  did  not  opea  any  account  between  the  fector  aad  suau 
owners. 

Held  also,  thot  the  defendant  hnd  no  right  to  appropriate  the  faahiBoe  exchmivel}  la 
his  own  share  of  the  joint  demand. 

Htid  aUo,  that  the  defendant  was  liable  fer  interest  oa  the  plainliif's  share  of  the  bal- 
ance, an  interest  account  having  been  kept  between  them. 

Assumpsit  on  the  common  money  counts,  and  on  an  ac- 
count stated.     Trial  before  Parktr  C.  J. 

It  appeared  that  on  May  7th)  1823,  the  plaintiff  and  the  de- 
fendant became  joint  owners  of  the  brig  Sarah  Maria,  and  cod* 
linued  so  for  several  years.  She  was  employed  in  voyages  to 
the  West  Indies,  with  cargoes  owned  by  them  jointly,  and  was 
commanded  by  the  plaintiff  as  master.  The  outward  cargoes 
were  purchased  here  and  the  return  cargoes  were  sold  here  by 
the  defendant ;  and  the  outward  cargoes  were  sold  and  return 
cargoes  were  purchased  in  the  West  Indies  by  the  plaintiff, 
who  employed  one  Atkins,  at  Matanzas,  as  a  commission  mer* 
chant  to  make  sales  and  purchases.  In  the  course  of  business 
from  October  1823  to  March  1826,  Atkins  became  indebted 
for  property  belonging  to  the  plaintiff  and  defendant,  for  a  bal- 
ance of  account,  in  the  sum  of  $2893,  and  while  thus  indebted 
326  he  became  insolvent.  On  a  subsequent  voyage  the  plaintiff 
again  employed  Atkins,  and  obtained,  by  means  of  his  services, 
a  payment  of  $  334,  towards  the  above  balance  ;  for  one  half 
of  which  he  duly  accounted  to  the  defendant. 

Three  bills  of  exchange,  dated  December  9th,  1822,  oue 
for  $1942,  another  for  1833,  and  the  third  for  1889,  drawn 
by  one  Grozier  upon  Atkins  and  accepted  by  him,  payable  in 
six,  twelve  and  eighteen  months,  were  indorsed  to  the  defend- 
ant ,  and  were  his  exclusive  property.     The  defendant  haviqi 
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seut  several  letters  to  Atkins  requiring  payment  of  the  bilb,  Cole 
Atkins,  on  December  5th,  1823,  writes, —  **  remittances  will  be  lt^, 
made  you  as  soon  as  it  is  practicable  for  me  to  do  so,  not  only  ' 

for  the  amount  appearing  on  the  face  of  the  bills,  but  also  for 
the  interest  and  all  other  charges  accruing.*'  On  February 
14th,  1824,  Atkins  writes,  — ^^  I  shall  make  you  a  shipment  of 
rTio%asses  to  cover  the  amount  of  Grozier's  drafts.''  The  de- 
fendant  received  from  Atkins  a  shipment  of  molasses,  by  in- 
voice dated  March  4th,  1824,  and  another  shipment  of  molasses 
by  invoice  dated  May  2d,  1825.  In  a  letter  of  May  2d,  1825, 
Atkins  writes  to  the  defendant  to  dispose  of  this  last  shipment 
of  molasses  and  '^  place  the  proceeds  to  my  account."  This 
last  shipment  was  by  the  brig  Sarah  Maria,  and  the  freight  was 
paid  by  the  defendant,  by  being  credited  to  the  owners  of  the 
brig  in  account  between  them  and  the  defendant.  The  molas- 
ses shipped  by  Atkins  as  above  mentioned,  was  sold  by  the 
defendant,  and  the  proceeds  left  a  balance  in  the  hands  of  the 
defendant,  after  paying  the  amount  of  the  bills. 

This  balance  the  defendant  claimed  to  hold  on  account  ol 
his  separate  share  of  the  debt  due  from  Atkins  to  the  plaintiff 
and  defendant.  The  plaintiff  contended,  that  the  defendant 
must  account  to  him  for  this  balance  as  held  on  their  joint 
account,  and  this  action  was  brought  to  recover  one  half  of  it. 

After  this  balance  accrued  in  the  defendant's  hands,  he  and 
the  plaintiff  settled  several  accounts  as  owners  of  the  brig,  in 
which  no  reference  is  made  to  this  balance. 

In  the  defendant's  books,  where  the  account  of  Atkins  is 
stated,  it  is  entered  at  the  bottom,  ^^  by  balance  to  new  ac- 
count," which  is  partly  wiped  out,  and  an  entry  is  made  under 
it,  '^  to  Sarah  Maria's  account ;"  but  it  appeared  that  the  bal- 
ance had  never,  in  fact,  been  carried  to  the  Sarah  Maria's 
account,  unless  that  entry  is  such  a  credit  ;  tliere  having  never  337 
been  any  previous  accounts  in  the  defendant's  book,  between 
Atkins  and  the  owners  of  the  brig. 

Atkins  drew  an  order,  by  his  agent,  dated  November  8th, 
1825,  on  the  defendant,  for  $  100,  in  favor  of  Grozier,  which 
was  paid. 

Upon  the  foregoing  evidence,  the  chief  justice  ruled  in 
favor  of  the  right  of  the  plaintiff  to  recover,  as  a  matter  of 
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Cole        law  ;  reserving  the  question  for  the  consideration  of  the  whole 
TvSlL        Court. 

The  jury  found  a  verdict  for  the  plaintiff  for  half  of  the 

balance,  with  interest  from  June  Ist,  1825,  to  which  time  the 
account  of  the  defendant  was  made  up. 

The  defendant  moved  for  a  new  trial,  on  the  ground  that  in 
point  of  law  the  plaintiff  was  not  entitled  to  any  portion  of  the 
balance  in  the  defendant's  hands,  in  his  account  with  Atkins, 
and  that  he  was  not  entitled  to  interest  as  it  was  computed. 
Mairch  251A.  The  case  was  argued  by  Fletcher  for  the  defendant,  and  by 
S.  Hubbard  for  the  plaintiff. 

On  the  point,  that  the  plaintiff  and  defendant  must  be  con- 
sidered as  partners  in  regard  to  the  cargoes  of  the  brig,  Hub- 
bard cited  Mumford  v.  JSTicoll^  20  Johns.  R.  611  ;  Cumpstan 
V.  Jlf^ JVatr,  1  Wendell,  463 ;  Felichy  v.  Hamilton^  1  Wash. 
Circ.  C.  R.  491  ;  Sinis  v.  fVilling,  8  Serg.  &  Rawie,  103. 
Fletcher  cited  Jackson  v.  Robinson j  3  Mason,  141. 

As  to  the  defendant's  right  to  retain  the  surplus  in  question 
against  Atkins,  Hubbard  cited  Hathaway  v.  RusseU^  16  Mass. 
R.  476. 
49rU  7th,  P^r  Curiam,  The  defendant  states  in  his  book,  that  the 
balance  in  his  hands,  after  paying  the  bills  of  exchange,  is  to 
be  carried  to  the  credit  of  the  owners  of  the  brig  Sarah  Maria. 
This  was  not  done  in  fact  ;  that  is,  no  new  account  was  opened 
with  the  brig ;  but  we  consider  the  entry  as  evidence  of  an 
appropriation  of  the  balance  to  the  joint  interest  of  the  two 
owners.  Whether  the  defendant  had  a  right  to  apply  it  to  his 
own  part  of  the  joint  debt,  is  questionable.^  We  rather  think 
he  should  be  considered  as  agent  or  trustee  of  the  other  joint 
owner  for  his  moiety. 

It  is  objected  that  the  property  being  shipped  for  the  pay* 
ment  of  the  bills  only,  Atkins  had  a  right  to  withdraw  the  sur- 
plus. It  may  be  sufficient  to  say  that  Atkins  has  not  called  for 
it,  and  it  is  to  be  presumed  he  intended  it  should  be  applied  to 
the  joint  debt ;  but  further,  if  he  had  demanded  it,  t  le  defend' 
ant  would  have  had  a  right  to  retain  it  against  him. 

■  See  Chitty  on  Contr.  (4th  Am.  ed.)  582  to  585,  and  casei  cited ;  Bar^eU  v 
Lewis f  2  Pick.  (2d  ed.)  125,  note  I,  and  cases  there  cited ;  10  Connect.  R.  175 
Post  Mastsr  y.  MntsU,  Gilpin,  195. 
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The  defendant  objects  to  the  allowance  of  interest ;  but  it  Cole 

being  evident  that  an  interest  account  was  kept  between  tlie  -py^fl. 

parties,  we  think  the  verdict  was  right  in  this  particular.  ' 


TosEPH  Hall,  Judge  of  Probate,  versus  Elizabeth 
DuRELL  et  al. 

(n  an  action  brought  originally  in  this  Court,  at  a  law  term,  in  which  action  an  ap- 
pearance if  entered  for  the  defendant,  but  no  qoeition  of  law,  nor  any  defence,  is 
intended  to  be  made,  and  no  piea  is  filed,  the  plaintiff's  costs  of  attendance  are  v* 
be  taxed  for  only  three  days. 

Debt  on  a  probate  bond  given  by  Elizabeth  Durell  on  tak- 
ing letters  of  administration  on  the  estate  of  her  deceased  hus- 
band. The  action  was  brought  for  the  benefit  of  a  creditor  of 
the  estate,  who  had  obtained  an  execution  against  the  adminis- 
tratrix personallyy  on  a  scire  facias  issued  for  that  purpose,  for 
waste  of  the  estate.  This  action  on  the  bond  was  entered  at 
March  term  1829,  and  an  appearance  was  entered  for  the  de- 
fendant. In  May  following,  the  defendant  paid  the  sum  due  to 
the  creditor,  and  costs  of  attendance  for  three  days  only,  to  a 
person  not  authorized  to  receive  the  same,  (the  creditor  being 
absent,)  under  an  agreement,  that  if  the  creditor  confirmed  the 
settlement,  the  action  should  be  entered  neither  party.  The 
creditor  refused  to  confirm  the  settlement,  unless  he  was  allow- 
ed costs  of  attendance  for  the  whole  of  March  term  1829. 

Osgood^  for  the  plaintifiT. 

Fields  for  the  defendant. 

Per  Curiam.  The  action  was  not  put  into  a  condition  to  ^prU  7ik 
authorize  the  taxing  of  more  costs  than  have  been  paid. 
There  were  no  pleadings,  and  no  question  of  law  was  raised. 
It  was  necessary  to  bring  the  action  into  this  Court,  (which  has  S:19 
original  and  exclusive  jurisdiction  in  suits  upon  probate  bonds,) 
but  as  it  was  settled  by  the  parties,  it  ought  to  be  presumed 
that  there  was  no  intention  to  make  a  question  of  law  ;  and  the 
plaintiff's  counsel  might,  on  the  first,  second  or  third  day  oi 
the  term,  have  moved  for  a  rule  on  the  defendant  to  plead,  in 
order  to  ascertain  whether  there  was  any  question  of  law.  By 
analog;;  to  cases  standing  for  a  trial  by  jury,  costs  should  be 
tBXf'd  for  onlv  three  days'  attendance  at  the  law  term. 
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Beitjamin  Lonolet  et  al.  versus  Amos  Cottiitg. 

By  an  indenture  the  pbintifi  anign  to  the  defendant  a  leaee  of  knd  for  a  hondrad 
yean,  and  eovenant  to  erect  a  hoase  upon  the  bnd  by  a  day  tpeeified.  The  de- 
fendant oovenanta,  tliat  provided  the  plaintiffs  thail  faithfully  perform  their  cove- 
nants, he  will  pay  to  them  $1000.  one  third  thereof  when  they  shall  have  done 
certain  parts  of  the  work,  and  shall  have  caused  insurance  to  be  made  on  the  house 
for  9 1000,  payable  to  the  defendant  in  case  of  loss;  one  third,  when  they  shall 
have  done  other  parts  of  the  work ;  and  the  remaining  third  when  the  house  shall 
be  finished.  The  plaintiffs  give  to  the  defendant,  at  the  time  of  making  the  in- 
denture, their  promissory  notes,  amounting  in  the  whole  to  $  1000,  payable,  at 
different  periods,  to  the  defendant  or  order,  with  interest  payable  quarter-yearly 
but  he  is  not  to  claim  interest  except  on  the  money  actually  advanced ;  and  the 
phintiffs  covenant,  that  in  caM  they  shall  fail  in  the  performance  of  any  of  iheir 
covenants,  they  will  forthwith  repay  the  whole  amount  advanced  to  them,  on  de- 
mand with  interest.  They  also  covenant  to  fulfil  all  the  covenants  in  the  lease  as- 
signed; and  it  is  agreed,  tliat  the  leasehold  premises  are  assigned  as  collateitl 
security  for  the  fulfilment  of  the  plaintiflb'  covenants,  and  that  in  case  tliey  shall 
fail  in  the  performance  of  the  covenants,  or  if  the  notes  or  interest  thereon  shall  not 
be  punctually  paid,  it  shall  be  lawful  for  the  defendant  to  cause  the  leasehold  estate 
to  be  sold,  and  with  the  proceeds  to  reimburse  himself  for  his  advances,  accounting 
to  the  plaintiflls  for  any  surplus^  The  defendant  paid  the  plaintiffs  one  instalment, 
but  the  work  which  was  to  be  performed  before  the  payment  of  the  second  and 
third  instalments  not  being  done  until  after  the  day  specified  for  the  completion  of 
the  house,  he  refused  to  pay  tliose  instalments.  It  was  Ae/d,  that  A'nis  was  of  the 
essence  of  the  contract,  and  that  an  action  by  the  phintifi  to  recover  the  aecond 
and  third  instalments  could  not  be  sustained. 

Bdd  also,  that  the  contract  was  not  an  overreaching  bargain  on  the  part  of  the  de- 
fendant. 

This  was  an  action  of  debt,  in  which  the  plaintiffs  declared 
upon  an  indenture  made  between  the  parties  on  the  23d  of 
February,  1829.  The  declaration  also  contained  counts  for 
money  paid,  money  had  and  received,  and  for  goods  sold  and 
delivered,  and  work  and  tabor  performed. 
890  By  the  indenture  the  plaintiffs  assign  to  the  defendant  and 

his  assigns,  all  their  interest  in  a  parcel  of  land  leased  to  them 
by  David  Sears  for  the  term  of  one  hundred  years  from  Feb- 
ruary 17th,  1829,  together  with  the  lease,  and  warrant  the  same 
against  all  persons  claiming  under  either  of  the  plaintiffs.  They 
covenant  that  they  will  build  on  the  land  a  dwellinghouse,  with 
suitable  out-buildings,  in  the  manner  specified  in  the  indenture, 
all  the  materials  to  be  furnished  at  their  expense,  and  that  they 
will  complete  the  same  on  or  before  the  1st  day  of  June,  1829 
The   defendant  covenants,  that  provided  the  plaintiffs  shall 
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(an)ilully  perforin  their  covenants,  be  will  pay  to  tbem  $  1000 ;  Loniriey 
one  third  thereof  when  they  shall  have  dug  the  cellar,  framec^  Cottinff. 
the  house,  &c.  and  also  caused  insurance  to  be  made  on  the  '^ 

house  for  seven  years  for  the  sum  of  $  1000,  payable  to  the 
defendant  in  case  of  loss  ;  one  third  more  when  they  shall  have 
lathed  and  plastered  the  house  and  painted  the  same,  &c.  ;  and 
the  other  third  when  the  house  and  out-buildings  shall  be  finished 
aid  ready  for  occupancy.  The  plaintiffs  agree  to  give  to  the 
defendant,  at  the  time  of  making  the  indenture,  their  joint  and 
several  notes,  payable  to  the  defendant  or  order,  six  of  them 
for  $  100  each,  payable  respectively  in  one,  two,  three,  four, 
five  and  six  years,  and  two  of  them  for  $  200  each,  payable  re- 
spectively in  seven  and  eight  years,  each  note  to  be  on  interest 
from  the  date,  the  interest  to  be  paid  quarter-yearly  ;  but  the 
defendant  is  not  to  claim  interest  except  on  the  money  actually 
advanced  by  him,  and  from  the  time  the  advances  are  made. 
The  plaintiffs  covenant,  that  in  case  they  shall  fail  in  the  per- 
formance of  any  of  their  covenants,  they  will  forthwith  pay  to 
the  defendant  the  whole  amount  he  shall  have  advanced  to  them 
at  that  time,  on  demand  with  interest.  They  further  covenant 
to  fulfil  all  their  covenants  in  the  indenture  between  them  and 
Sears,  and  to  indemnify  the  defendant  and  his  assigns  from  any 
liabilities  they  may  be  under  to  Sears,  as  holding  under  the  in- 
dentures. It  is  also  agreed,  that  the  assignment  of  the  lease- 
hold estate  is  made  to  the  defendant  as  collateral  security  for 
the  fulfilment  of  the  plaiLtiffs'  covenants,  and  that  in  case  they 
shall  fail  in  the  performance  of  the  covenants,  or  if  the  notes  or 
ihe  interest  thereon  shall  not  be  punctually  paid,  it  shall  be  law- 
ful for  the  defendant  or  his  assigns,  after  waiting  ninety  days  331 
from  the  time  of  the  default,  to  cause  the  leasehold  estate  to  be 
sold  and  assigned  :  after  giving  due  notice  of  the  sale  in  one  of 
the  Boston  newspaperi.,  and  after  deducting  from  the  proceeds 
of  the  sale  the  expenses  thereof,  together  with  the  amount  then 
d  je  to  the  defendant  for  his  advances  with  interest,  the  surplus, 
if  any,  is  to  be  paid  over  to  the  plaintifli  or  their  assigns  ;  and 
if  the  proceeds  are  not  sufficient  to  pay  the  amount  so  due,  the 
plaintiffs  engage  to  pay  the  balance  remaining  due,  with  inter* 
est,  on  demand. 

The  defendant  pleaded  several  pleas,  on  some  of  which 
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issues  were  joined  to  the  country  ;  and  on  opening  the  cause, 
the  indenture,  with  an  indorsement  thereon  of  the  payment  of 
the  first  instalment,  was  given  in  evidence.  It  was  then  admit- 
ted that  the  plaintiffs  had  fulfilled  all  their  covenants,  except 
that  the  painting  was  not  done  on  or  before  the  1st  of  June, 
and  the  house  and  out-houses  were  not  finished  on  that  day, 
but  were  finished  by  the  19th  of  September,  when  one  of  the 
plaintifl^s  moved  into  one  part  of  the  house,  which  he  continued 
to  occupy  ;  the  other  part  remained  unoccupied.  On  this  last 
day,  one  Shaw,  of  the  firm  of  Shaw  &  Darling,  who  claimed 
to  be  assignees  under  the  plaintifl^  and  to  whom  the  first  instal- 
ment had  been  paid  by  the  defendant,  gave  notice  to  the  de- 
fendant that  the  house  and  out-houses  had  been  completed,  and 
demanded  of  him  payment  of  the  second  and  third  instalments, 
but  the  defendant  declined  making  any  further  payment. 

Tf  the  Court  should  be  of  opinion  that  the  defendant  was  liable 
on  his  covenants,  or  in  this  action,  to  pay  the  second  and  third 
instalments  or  either  of  them,  he  was  to  be  defaulted  ;  other- 
wise the  plaintiffs  were  to  become  nonsuit  ;  it  being  admitted 
that  Shaw  and  Darling  were  the  real  plaintiffs. 
Manik  27(A.  Aylwin^  for  the  plaintiffs,  contended  that  ttme  was  not  of  the 
essence  of  the  contract,  for  that  the  defendant  did  not  rely  upon 
the  covenant  to  finish  the  buildings  by  the  1st  of  June,  but  took 
other  security  for  his  advances,  namely,  eight  negotiable  notes, 
an  assignment  of  the  leasehold  estate,  and  the  right  to  sell  the 
same  and  reimburse  himself  out  of  the  proceeds,  accounting  to 
the  plaintiffs  for  any  surplus.  The  indenture  contains  no  clause 
of  redemption,  and  there  is  an  express  covenant  to  indemnify 
the  defendant  against  any  demand  of  rent  by  Sears.  Under 
332  these  circumstances  it  would  work  great  injustice  to  hold  that 
the  completion  of  the  work  by  the  1st  of  June  was  a  condition 
precedent.  Pordage  v.  Cok,  I  Saund.  320,  note  4  ;  KingS' 
ton  V.  Prestofiy  cited  in  2  Doug.  689  ;  Terry  v.  Duntze,  2  H, 
Bl.  389  ;   Gardiner  v.  Corson^  15  Mass.  R.  603. 

This  is  an  overreaching  bargain,  and  the  Court  will  hold  that 
debt  lies  for  the  materials  found  and  the  work  performed  by  the 
plaintiffs.  The  indenture  contains  no  provision  in  favor  of  the 
borrowers  of  the  money.  There  is.  no  covenant  to  reconvey  to 
them,  nor  to  permit  them  to  occupy  until  there  shall  be  a  breach 
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ofthe  covenants  on  their  part.  Chesterfield  v.  Jansen,  1  Atk. 
301. 

jYuthob^  for  the  defendant.  The  contract  was  for  a  loan  of 
money,  upon  a  condition  precedent,  to  be  performed  before 
the  1st  of  June.  Littler  v.  Holland,  3  T.  R.  590  ;  Porte- v. 
Shephard,  6  T.  R.  665  ;  Johnson  v.  Reedy  9  Mass.  R.  78  ; 
LangtBorthy  v.  Smithy  2  Wendell,  587  ;  Jewell  v.  Scnroeppel^ 
4  Cowen,  566  ;  Bank  of  Columbia  v.  Hagner,  1  Peters.  465. 
The  defendant  was  not  to  be  held  during  his  life  to  make  the 
loan,  but  he  provides  that  if  there  shall  be  a  failure  by  the 
plaintiffs  to  perform  their  covenants,  they  shall  pay  back  the 
^rooney  they  shall  have  received,  with  interest ;  which  implies, 
that  the  defendant  is  not  to  advance  money  after  such  a  failure. 
Taking  the  whole  instrument  together,  it  is  manifest  that  upon 
the  money^s  being  repaid,  the  notes  were  to  be  given  up.  It 
was  proper  that  the  plaintiffs  should  indemnify  the  defendant 
against  the  lease  to  Sears,  for  he  had  become  liable  to  Sears 
for  the  rent.  The  assignment  of  the  lease  was  only  collateral 
security  for  the  payment  of  the  notes.  The  property  was 
mortgaged,  with  a  right  to  redeem  at  any  time.  Parks  v.  Hall, 
2  Pick.  210;  Com.  Dig.  Mortgage,  Ji  and  B)  Metcalf's 
Yelv.  179,  note  ;  Cortelyou  v.  Lansing,  2  Caines's  Cas.  206  ; 
Fates  V.  Hambly,  2  Atk.  359 ;  Brown  v.  Bement,  8  Johns. 
R.  76. 

There  was  no  overreaching  on  the  part  of  the  defendant. 
By  the  contract  important  benefits  are  secured  to  the  plaintiffs. 
If  the  defendant  had  unwarrantably  transferred  the  notes,  he 
would  have  been  liable  on  his  covenants.  A  mere  tender  of 
the  defendant's  first  payment  and  interest  would  have  put  an 
end  to  the  contrarf 

Per  Curiam.  e  Court  cannot  see  any  fair  ground   to 

sustain  the  actiou  The  covenant  of  the  defendant  is,  that  he 
will  advance  the  sum  of  $  1 000,  to  enable  the  plaintiffs  to  erect 
a  house  on  their  own  land,  that  is,  land  of  which  they  took  a 
long  lease  from  Sears.  One  instalment  was  paid,  and  the  sec- 
ond was  to  be  paid  when  certain  parts  of  the  work  should  be 
done,  and  the  third  when  the  house  should  be  finished,  which 
was  to  be  on  or  before  the  1st  of  June.  The  plaintiffs  contend 
chat  the  time  is  oot  essential,  but  we  think  it  is  made  so  by  the 
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terms  of  the  indentured     There  is  no  evidence  of  a  parol  oon- 
tract  to  enlarge  the  time. 

The  plaintiffs  cannot  recover  on  the  general  counts,  for  the 
work  was  done  upon  their  own  house.  The  transfer  of  the 
property  to  the  defendant  was  merely  as  security.  No  injury 
has  been  done  to  the  plaintiffs.  They  have  finished  the  house, 
having  procured  money  from  some  other  quarter,  and  they  pay 
interest  to  the  defendant  only  upon  the.sum  advanced  by  him 

The  plaintiffs  call  this  a  catching  bargain,  which  a  court  of 
equity  would  set  aside  ;  but  it  does  not  appear  to  us  to  be  of 
that  description.  The  lender  demanded  ample  security  for 
his  money,  and  the  only  ground  of  complaint  seems  to  be  that 
he  required  too  much  He  may  have  been  over-cautious,  but 
there  is  nothing  fraudulent  on  his  part. 

Plaintiffs  nonsuit. 


*  Time  may  be  an  essential  part  of  an  agreement,  either  from  the  natoni 
of  the  transaction,  or  the  subject  matter  of  the  agreement,  or  by  the  express 
undertaking  of  the  parties.  Skate  y.  Turnpike  Compamft  2  Pennsyly.  R.  454. 
Time  becomes  material  where  delay  diminishes  the  yalue  of  the  thing  con- 
tracted for  in  an  agreement.  Beilas  v.  Hays^  5  Serg.  &  Rawle,  4S7.  Sec 
D§eamp  v.  Feay,  5  Serg.  &,  Rawle,  323;  Ymmg  v.  friUte,5  Watts,  460 ;  Dm 
M  T.  MoMon,  5  Vermont  R.  368. 
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Richard  Gardner  versus  Richard  J.  Cleveland. 

The  plabtiff  haviBg  poidiased  a  thip  for  a  contemplated  voyage,  sold  one  half  of  it 
to  tiw  defendant;  and  it  waa  agreed  that  tiiey  ihoald  fomisb  and  be  iiitereaied» 
each  one  moiety,  in  the  oargo  and  voyage.  The  ahip  was  to  be  fitted  oat  I'jder  tbe 
agency  of  B.,  and  in  order  to  raise  tbe  necessary  funds,  tbe  plaintiff  drew,  and  tbe 
defendant  indorsed,  a  biD  of  exchange  on  the  master  at  the  foreign  port.  The 
plaintiff  took  the  bill  and  gave  the  defendant  a  receipt,  in  which  be  agrees  to  nego- 
tiate the  bill  and  to  deposit  the  proceeds  with  B.  on  the  joint  acconnt  of  himself 
and  the  defendant.  Tbe  plaintiff  negotiated  the  bill  and  paid  over  the  proceeds  to 
B.  Tbe  bill  was  aiWward  protested,  but  the  defendant  was  not  duly  notified  of 
its  dishonor.  The  ship,  on  her  return,  was  sold,  together  with  ihe  cargo,  under 
tbe  dirsetion  of  B.,  and  the  proceeds  went  into  the  hands  of  the  plaintiff.  It  was 
Md,  that  altboqgb  the  defendant  was  not  liable  on  the  bill  itself,  yet  that  between 
him  and  the  plaintiff  it  was  a  mere  instrument  to  raise  funds  for  both,  and  that  if 
Ibe  plaintiff  should  pay  the  bill,  he  would  be  entitled  to  recover  of  tbe  defendant 
half  of  the  difference  between  the  net  proceeds  of  the  ship  and  cargo  and  the  amoant 
raised  by  the  discount  of  the  bill;  but  that  until  the  plaintiff  should  pay  the  bill,  ha 
could  recover  nothing. 

Assumpsit  on  tbe  common  money  counts,  and  for  goods 
sold  and  delivered.     Plea,  the  general  issue. 

Upon  the  trial,  before  fFiUe  J.,  tbe  following  facts  appeared 
in  evidence.  In  November  1822,  tbe  plaintiff  applied  to  Ba- 
ker &  Hodges  to  purchase  for  him  a  ship  for  a  contemplated 
voyage  to  South  America.  They  purchased  the  ship  Canton ; 
and  also  a  few  articles  intended  to  be  shipped  as  a  part  of  tbe 
cargo.  The  plaintiff  shortly  after  sold  one  half  of  the  ship  to 
the  defendant,  and  it  was  agreed  that  they  should  furnish  and  be 
interested,  each  one  moiety,  in  the  cargo  and  voyage.  It  was 
further  agreed,  that  the  ship  should  be  fitted  out  under  the 
agency  of  Baker  fc  Hodges  ;  and  in  order  to  raise  the  neces- 
sary funds  to  meet  the  advances  to  be  made  by  Baker  & 
Hodges,  two  bills  of  exchange,  one  for  $  30,000,  the  other  for 
$  5,000,  were  drawn  by  the  plaintiff  on  the  master  of  the  Can- 
ton at  Valparaiso,  and  indorsed  by  the  defendant,  for  the  pur- 
pose of  being  negotiated  with  the  secretary  of  the  navy  of  tbe 
United  States,  tbe  proceeds  to  be  placed  in  the  hands  of  Ba- 
ker &  Hodges,  for  the  joint  account  of  the  plaintiff  and  the  de- 
fendant. On  receiving  the  indorsement  of  these  bills  of  ej- 
change,  tbe  plaintiff  gave  the  defendant  therefor  the  following  335 
receipt,  dated  November  26th,  1822 :  —  '<  Received  of  R.  J. 
Cleveland  two  sets  of  exchange  &c.,  which  I  am  to  negotiate 
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Gardner  with  Smith  Thompson,  secretary  of  the  navy  of  the  United 
CleTeiand.  Stales  ;  which  money  I  am  to  deposit  with  Baker  &  Hodges 
for  our  joint  account  in  an  expedition  to  the  Pacific  ocean  in 
the  ship  Canton/'  The  plaintiff  was  able  to  negotiate  only  the 
bill  for  $  20,000  with  the  secretary  of  the  navy  ;  which  was 
done  at  a  discount  of  six  per  cent ;  and  the  plaintiff  accordingly 
received  $  18,800,  the  whole  of  which,  except  $300,  he  soon 
after  paid  over  to  Baker  &  Hodges,  and  at  a  subsequent  period 
he  paid  over  the  $  300.  The  balance  of  the  out-fit  beyond  the 
$  18,800  was  advanced  by  Baker  &  Hodges  and  the  master  of 
the  Canton,  on  the  credit  of  the  ship  and  cargo  or  of  the  own- 
ers. The  voyage  being  attended  with  great  loss,  the  bill  came 
back  protested.  The  defendant  was  not  duly  notified  of  the 
non-acceptance  or  the  non-payment  of  the  bill.  The  ship  re- 
turned to  New  York,  in  October  1824,  and  was  there  sold, 
together  with  the  whole  cargo,  under  the  direction  of  Baktr  & 
Hodges ;  and  after  deducting  what  was  due  to  them  and  the 
master  for  their  advances,  there  remained  in  the  hands  of  Baker 
&  Hodges  a  balance  of  $11,282-50.  On  December  22d, 
1823,  the  defendant's  moiety  of  this  balance  was,  by  his  direc- 
tion, paid  over  to  the  plaintiff  by  Baker  &  Hodges  ;  and  on 
the  same  day  the  defendant  placed  in  their  hands  the  note  of  one 
Tappan,  which  was  duly  paid  in  February  following,  and  the 
proceeds,  amounting  to  $  3635,  received  by  the  plaintiff,  by 
order  of  the  defendant.  There  was  no  proof  of  payment  of  the 
bill  by  the  plaintiff. 

The  plaintiff  claimed  to  recover  one  half  of  the  amount  re- 
mitted by  him  to  Baker  &  Hodges,  deducting  half  of  the  net 
proceeds  of  the  sales  of  ship  and  cargo,  and  the  sum  received 
by  Tappan. 

The  plaintiff  also  claimed  the  sum  of  $  100,  as  half  of  his 
expenses  in  New  York,  in  attending  to  the  settlement  of  the 
voyage. 

On  the   part  of  the  defendant  it  was  contended,  that  the 

{laintiff  was  not  entitled  to  recover  any  thing,  until  he  had  paid 

on  account  of  the  defendant  a  larger  sum  toward  the  bill  of 

exchange  than  he  had  received,  as  above  mentioned. 

896  The  case  was  taken  from  the  jury  and  rescrrcd  for  the  opin* 
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ioD  of  the  whole  Court ;  who  were  authorized  to  assess  dam-      Gardner 
ages  in  case  the  plaiotiff  ought  to  recover.  Cleveland. 

Skaw  and    BartUtt^  for  the   plaintiff,  contended  that  the  j^arch  9MA 
money  raised  by  the  negotiation  of  the  bill  was  the  plaintiff's 
own  funds  ;  and  they  cited  ComtoaU  v.  Gouldy  4  Pick.  444 ; 
Braden  v.  Gardner^  ibid.  457  ;   Merrill  v.  Bartlett^  6  Pick. 
46  ;  Thomdike  v.  De  Wolf,  ibid.  120. 

SUamsy  contra,  cited  Maxwell  v.  Jamesotiy  2  Barn.  &  Aid. 
61  ;  Gow  on  Partn.  103 ;  Haskell  v.  Mams,  7  Pick.  59. 

Wilde  J.  drew  up  the  opinion  of  the  Court.  We  have  not  April  7tk 
been  able  to  see  any  just  or  legal  ground  on  which  the  plaintiff 
can  recover  in  this  action,  in  respect  to  the  principal  sum  in 
dispute.  The  parties  were  joint  owners  of  the  ship  and  cargo  ; 
whether  partners  or  not,  in  a  strict  sense,  does  not  seem  to  us 
material.  The  funds  placed  in  the  hands  of  Baker  &  Hodges 
were  raised  on  the  joint  err  Jit  of  the  plaintiff  and  defendant, 
and  were  applied  to  a  joint  concern.  The  transaction  was  in 
the  form  of  a  bill  of  exchange  drawn  by  the  plaintiff  and  in- 
dorsed by  the  defendant.  If  there  was  any  liability  of  one  to 
the  other  on  the  bill,  it  was  the  plaintiff  who  was  liable  to  the 
defendant,  the  bill  not  being  accepted  or  paid  by  the  drawer. 
But  the  nature  of  the  transaction  was  such,  that  neither  party 
could  call  upon  the  other  on  the  bill.  Between  them  it  was  a 
mere  instrument  to  raise  funds  for  the  voyage  in  which  they 
were  jointly  and  equally  interested.  They  stand  therefore  to 
each  other  as  quasi  partners,  accountable  for  the  excess  which 
one  should  have  advanced  or  paid  beyond  the  other  ;  or  like 
tenants  in  common  of  a  chattel,  entitled  to  a  remedy  for  any 
money  expended  on  the  common  property  beyond  the  due  pro- 
portion. 

It  does  not  appear,  nor  is  it  pretended,  that  the  piamuiT  has 
actually  paid  or  advanced  more  than  his  due  proportion  ;  but 
be  is  liable,  as  drawer  of  the  bill,  to  the  United  States,  and  he 
claims,  therefore,  to  recover  one  half  of  the  funds  raised  by  its 
discount,  and  by  him  remitted  to  Baker  &  Hodges,  deducting  a 
moiety  of  the  net  proceeds  of  the  sales  of  the  ship  and  cargo 
and  the  sum  paid  by  Tappan  on  account  of  the  defendant,  it 
being  admitted  that  the  plaintiff  is  alone  liable  to  the  United 
States  on  the  bill.     This  liability,  however,  gives  no  cause  of 
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action,  for  nan  constat  that  the  United  States  will  ever  be  paid.^ 
No  money  has  been  paid  by  the  plaintiff  to  the  use  of  the  de- 
fendant, and  there  is  no  evidence  to  support  the  count  for 
money  had  and  received.  Both  parties  are  equally  entitbd  to 
the  funds  raised  by  the  discount  of  the  bill,  and  the  defendant's 
interest  therein  remained  unchanged,  notwithstanding  the  oc  is- 
sion  to  notify  him  of  the  non-acceptance  and  non-payment  of 
the  bill.  This  discharged  him  only  from  his  liability  to  the 
United  States  on  the  bill,  but  his  liability  to  the  plaintiff  for  a 
moiety  still  remains,  and  may  be  enforced  whenever  the  plain- 
tiff pays  the  money,  but  not  before.  If,  on  account  of  the 
plaintiff's  inability,  or  from  any  other  cause,  the  claim  of  the 
United  States  should  not  be  enforced  against  him,  certainly  hi 
can  have  no  right  in  law  or  equity  to  recover  of  the  defendant 
As  to  the  claim  for  services  rendered  and  expenses  *ncurred 
in  the  adjustment  and  settlement  of  the  accounts  of  the  voyage, 
we  think  it  well  maintained  by  the  evidence.  In  October  1824, 
the  plaintiff  was  requested  by  the  defendant  to  remain  *:ii  New 
York  for  the  purpose  of  attending  to  the  common  concern  > 
and  in  January  after,  when  the  defendant  was  about  to  embark 
for  Europe,  he  expressly  appoints  the  plaintiff  his  agent  for  the 
purpose  of  ^'  making  a  Goal  settlement  of  these  accounts."  On 
this  evidence  it  is  clear  that  the  plaintiff  is  entitled  to  a  reason- 
able compensation  for  his  services  and  expenses,  and  that  he  is 
not  obliged  to  charge  them  to  the  ship  and  cargo.  The  only 
question  seems  to  be,  what  is  a  reasonable  compensation  :  as 
to  which  the  evidence  is  not  very  satisfactory,  but  the  question 
being  referred  to  us  to  determine,  we  have  made  such  an  allow- 
ance as  seems  to  us  reasonable,  according  to  the  knowledge  we 
have  of  the  circumstances  of  the  case.  That  allowance  we 
have  6xed  at  the  sum  of  $  50,  and  judgment  will  be  entered  for 
the  plaintiff  for  that  sum. 


>  See  Hodges  y.  ^Smutrong,  3  Dey.  253 ;  Marrimm  ▼.  Bcr&«|,  7  8eif .  A 
iUwle,238 ;  MiUer  t.  Howry,  3  PepniyW.  R.  380. 
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AiTDREw  GsRRisH  Juniof  versus  Calvut  Washbuiui 

et  al. 

Ib  id  action,  brought  to  recover  a  wm  of  money  for  which  the  defendants  had  signed 
a  writing  in  which  they  acknowledged  that  they  had  received  the  money  of  the 
plaintiff  by  the  hands  of  B.  « to  be  aocoanted  for  with  the  pbintiff,"  the  defendants 
offered  to  prove  by  parol  evidence,  that  before  the  writing  was  signed,  the  plaintiff, 
being  indebted  to  L.,  and  L.  being  indebted  to  the  defendants,  it  was  agreed  that 
this  money  should  be  paid  to  the  defendants  in  part  payment  of  their  daim  against 
L.,  and  in  part  satisfaction  of  L.'s  claim  against  the  plaintiff;  that  the  money  hav- 
ing been  paid  to  the  defendants,  tliey  signed  the  writing  and  passed  the  money  to 
L.*s  credit  in  their  books.  Htld,  that  the  parol  evidence  did  not  tend  to  vary  the 
written  contract,  and  was  therefore  admissible ;  and  that  it  was  a  defence  to  the 


This  was  assumpsit  to  recover  the  money  mentioned  in  tHe 
following  contract:  —  ^^ Boston,  March  19,  1828.  Received 
of  A.  Gerrish  jun.,  by  the  hands  of  Mr.  8.  Brown,  one  thou- 
sand dollars,  to  be  accounted  for  with  Mr.  Gerrish.  Calvin 
Washburn  &  Co." 

At  the  trial,  before  PiUnam  J.,  the  plaintiff,  having  proved 
the  contract,  rested  his  case.  The  defendants  objecting  that 
DO  demand  on  them  had  been  proved,  which  they  contended 
was  necessary  in  order  to  support  the  action,  the  plaintiff  offered 
to  produce  evidence  of  a  demand,  before  the  end  of  the  trial, 
which  being  assented  to,  the  trial  proceeded. 

The  defendants  then  offered  to  prove,  that  before  the  mak* 
mg  of  the  contract,  the  plaintiff  was  indebted  to  Lysander 
Washburn  of  New  Bedford,  and  that  Lysander  Washburn  was 
indebted  to  them  ;  and  that  it  had  thereupon  been  agreed,  that 
the  plaintiff  should,  out  of  the  proceeds  of  some  bank  stock 
which  he  owned,  pay  to  the  defendants  one  thousand  dollars 
on  account  of  Lysander  Washburn  and  towards  the  debt  due 
from  the  plaintiff  to  Lysander  Washburn;  that  a  few  days  after- 
wards, the  stock  was  sold  by  Stephen  Brown  as  agent  of  the 
plaintiff,  and  the  sum  of  one  thousand  dollars  paid  by  Brown 
to  the  defendants,  and  the  written  contract  was  given  by  them 
to  Brown,  and  was  by  him  passed  to  the  plaintiff;  and  that  the 
defendants  credited  the  amount  to  Lysander  Washburn  in  their 
books. 

The  plaintiff  objected  to  this  evidence,  on  the  ground  that        S3y 
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GcrrLsk  it  was  oiTered  to  alter,  vary,  or  explain  the  written  contracti 
Washbura.  ^'^^^^  ^^^  ^^  ^'^  ^^^^  certain  and  unambiguous  ;  and  the  judge 
rejected  it.  The  defendants  were  thereupon  defaulted.  If  the 
evidence  ought  to  have  been  admitted,  the  defauh  was  to  be 
struck  off,  and  a  new  trial  granted  ;  otherwise  judgment  was  to 
be  entered  for  the  plaintiff*. 
March  BQUl  Sumner  and  fVilliSj  for  the  defendants,  cited  Stackpole  v. 
Arnold  J  11  Mass.  R.  32  ;  Wilkinson  v.  ScoH,  17  Mass.  R. 
257  ;  Griswold  v.  J^ew  York  Ins.  Co.  3  Johns.  R.  319  ; 
Shephard  v.  Little,  14  Johns.  R.  212 ;  Tobey  v.  Barber j 
5  Johns.  R.  72  ;  Barker  v  Prentiss,  6  Mass.  R.  434  ;  Dav- 
enport v.  JUason,  15  Mass.  R.  90  ;  3  Stark.  £v.  1015  to 
1020,  1042,  1013,  1044,  1017,  1054;  Hunt  v.  Adams,  6 
Mass.  R.  519. 

&ha\e  and  Bartlett,  contra. 
iprUllh.  Parker  C.  J.  delivered  the  opinion  of  the  Court.  We 
think  there  was  a  mistake  at  the  trial,  of  the  legal  character  of 
the  paper  offered  by  the  plaintiff  in  support  of  his  action,  which 
mistake  occasioned  the  rejection  of  the  evidence  offered  in  de* 
fence.  It  was  treated  as  a  promissory  note  or  other  contract 
for  the  absolute  payment  of  money,  and  so  that  the  defence 
proved  went  to  alter  or  contradict  it  and  therefore  was  inad- 
missible. 

On  the  other  hand,  it  has  been  treated  by  the  counsel  for  the 
defendants,  in  the  argument,  as  a  mere  receipt,  which  always  is 
excepted  out  of  the  general  rule  which  excludes  parol  evidence 
from  affecting  the  import,  effect  or  operation  of  a  written 
contract.  1 

We  view  it  in  neither  of  these  lights,  or  rather  in  both.  It 
is  evidence  of  a  receipt  of  money  from  the  plaintiff  or  bis  agent, 
with  a  promise  to  account  for  it  with  the  plaintiff.  This  prom- 
ise may  be  performed  otherwise  than  by  paying  over  the  money 
to  the  plaintiff,  and  in  any  way  conformably  to  the  intention  of 
the  parties. 

The  evidence  offered  is  supposed  to  prove,  that  by  direction 
of  the  plaintiff  the  money  was  paid  by  his  agent  to  the  defend- 

^  See  GristoM  v.  Messenger,  6  Pick.  (2d  ed.)  .518,  note  1,  and  caaefl  cited 
Moore  y.  ShaUttck,  4  N.  Hamp.  R.  229;  SehUUnger  v.  MCann^  6  Greenleaf 
364 ;  ffdU  ▼.  HsU,  8  N.  Hamp.  R.  129. 
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•ntS)  for  the  purpose  of  dbcbarging  the  plaintiff  from  a  debt  Gerhsli 
which  he  owed  to  Lysander  Washburn  ;  that  this  was  in  w'ubburiL 
pursuance  of  an  agreement  to  that  effect  between  all  the 
parties.  It  was  in  fact  a  substitution  of  the  defendants  as 
the  creditors  of  the  plaintiff,  instead  of  Lysander.  Washburn, 
and  a  payment  of  the  debt  by  the  proceeds  of  the  stock  sold 
through  the  intervention  of  Brown  the  agent.  The  credit 
giien  by  the  defendants  in  their  books  to  Lysander,  completed 
the  transaction,  and  by  showing  this  the  defendants  would  per- 
form  their  promise  of  accounting  to  the  plaintiff.  It  is  sug- 
gested, that  the  plaintiff  may  be  still  liable  to  the  estate  of  Ly- 
sander Washburn  ;  but  this  cannot  be,  upon  the  facts  proposed 
to  be  proved  ;  and  the  testimony  of  the  defendants  will  dis- 
charge him  from  any  claim. 

A  prevailing  reason  for  rejecting  the  evidence  was,  that  the 
agreement  of  the  parties  offered  to  be  proved  was  before  the 
making  of  the  receipt,  and  that  therefore  the  receipt  should 
alone  be  looked  to  as  the  evidence  of  the  final  agreement. 
This  is  true  as  a  general  principle,  in  the  case  of  contract,  but 
this  contract  is  of  a  peculiar  species,  and  is  apparently  nothing 
but  the  execution,  so  far  as  it  goes,  of  the  previous  agreement. 
The  money  was  paid  to  the  defendants  by  Brown  the  agent, 
by  the  direction  of  the  plaintiff,  in  execution  of  the  contract 
made  by  all  the  parties,  he  taking  an  accountable  receipt  for 
the  plaintiff,  and  if  the  defendants  are  able  to  prove  what  thej 
propose,  they  will  account  as  was  intended. 

JV*et0  trial  graniei. 
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William  Austin  versus  Charles  Foster. 

Uader  Si,  1827,  c.  118,  providing  *<  that  all  contracts  on  aoooant  of  tin  ttate-prwot 
■ball  be  made  with  the  warden,  and,  when  approved  by  the  innpeetora,  ihall  be 
binding  in  law,"  the  oontrecte  are  not  required  to  be  in  writing. 

The  approval  by  the  luspecton  may  be  by  implication  from  their  acta,  as  well  aa  1^ 
an  exprees  vote,  and  is  not  required  to  appear  on  their  records. 

In  an  action  to  recover  payment  for  labor  peribrmed,  if  the  benefit  of  the  labor  b 
loit  by  causes  for  which  the  plaintiff  would  be  answerable  in  a  cross  action,  the 
same  matter  which  wonH  stipport  the  cross  action  may  be  given  in  evidence  in  de* 
fence  of  ibe  suit  to  recover  payment.  But  if  the  loss  is  occasioned  by  persons  fur 
whose  acts  the  plaintiff  is  not  responsible,  he  will  be  entitled  to  recover  the  price 
of  the  labor. 

Thus  where  the  defendant  made  a  contract  with  the  warden  of  the  state-prison  ibr  the 
labor  of  some  of  the  convicts,  and  his  shop,  within  the  prison  yard,  vras  wilfully  set 
on  fire  by  convicts,  whereby  nuterials  belonging  to  the  defendant  were  injured  more 
than  the  services  of  the  hired  convicts  were  worth,  it  was  kdd,  that  the  defendant 
was  liable  to  pay  for  tlie  labor  at  the  price  stipulated,  the  loss  not  being  occasioned 
by  the  feult  or  negligence  of  the  oflScers  of  the  prison. 

Assumpsit  to  recover  the  sum  of  $457*58,  for  the  labot 

.of  certain  convicts  in  the  state-prison,  from  July  1st  to  August 

20th,  1828.     Their  services  were  charged  at  thirty  ceftts  a 

day,  according  to  a  parol  contract.     A  trial  was  had  before 

Putnam  J. 

The  action  was  brought  in  the  plaintiff's  capacity  of  warden 
of  the  state-prison,  according  to  St,  1827,  c.  118.  The  4tb 
section  provides,  that  '^all  contracts  on  account  of  the  prisoa 
shall  be  made  with  the  warden,  and,  when  approved  by  the  in- 
spectors, shall  be  binding  in  law ;  and  the  warden,  or  his  suc- 
cessor in  office,  may  sue  or  be  sued  thereon,"  &c. 

The  defendant  objected, 'that  the  statute  refers  to  contracts 
in  writing  and  express  contracts,  and  not  to  parol  or  implied 
contracts  ;  -but  for  the  purposes  of  the  trial  this  objection  was 
overruled,  and  the  plaintiff  was  permitted  to  prove  the  parol 
contmrt,  and  that  it  was  approved  by  the  inspectors.  There 
was  no  evidence  of  any  approbation  of  it  in  writing,  on  the  part 
of  the  inspectors. 

It  was  proved,  that  the  convicts  so  hired  of  the  w^arden,  were 
employed  by  the  defendant  in  his  shop  within  the  walls  of  the 
prison,  as  cabinet-makers,  and  that  cabinet  work  upon  which 
tbey  bad  labored  for  the  defendant,  of  mote  value  than  the  amount 
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now  claimed  for  their  services,  was  burnt  up  by  a  fire  set  to  AuBtin 
the  shop  by  some  of  the  convicts  in  the  prison,  who  had  the  Porter. 
liberty  of  the  yard,  upon  a  Sunday.     Whether  any  of  the  con-  ""* 

victs  employed  by  the  defendant  participated  in  this  criminal 
act,  did  not  appear.  It  was  proved  that  there  was  no  negli- 
gence on  the  part  of  the  officers  of  the  prison,  in  guarding  the 
comicts. 

The  records  of  the  inspectors  were  admitted  in  evidence, 
notwithstanding  they  were  objected  to  by  the  plaintiff;  also 
the  written  proposals  of  the  defendant  in  1827,.  and  the  record 
of  the.  directors  showing  the  qualified  acceptance  of  them. 

Thomas  Harris,  who  was  warden  when  the  parol  contract 
was  made,  testified  that  he  and  the  defendant  referred  to  the 
written  contracts  of  1826  and  1825,  in  regard  to  the  rate  of 
wages.  In  those  contracts  there  is  no  provision  subjecting  the 
defendant  to  bear  the  risk  of  fire  or  other  damage  to  be  done 
by  the  convict  laborers  ;  and  Harris  said  he  told  the  defendant 
that  he  must  bear  such  risk,  and  that  the  Commonwealth  were 
not  to  bear  it ;  but  he  added,  that  the  defendant  utterly  refused 
to  take  that  risk.  In  consequence  of  this,  or  for  some  other 
reason,  no  written  contract  was  made.  And  there  was  no 
proof  of  any  agreement  on  the  part  of  the  defendant,  that  he 
would  run  the  risk  of  losses  by  fire,  unless  it  can  be  inferred 
from  the  evidence  above  stated,  together  with  the  fact  of  his 
employing  the  convicts  under  the  parol  agreement. 

The  jury  were  instructed,  that  if  they  believed  from  the  evi- 
dence, that  the  defendant  did  agree  to  take  the  risk  of  fire,  he 
must  be  held  to  bear  it ;  if  not,  then  if  the  convict  laborers  had 
by  their  misconduct  or  negligence  done  as  much  injury  as  bene- 
fit upon  their  work  for  the  defendant,  their  verdict  should  be 
for  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff;  and  the  defend- 
ant moved  for  a  new  trial,  for  misdirection,  and  because  the 
evidence  was  not  suflScient  to  warrant  the  jury  to  find  an  agree- 
ment or  assent  on  the  part  of  the  defendant  to  bear  tbe  risk  of 
fire. 

ShaWy  for  the  defendant.     The  provision  in  SL  1827 j  c.    MmekSld 
1 18)  §  3,  that  contracts  on  account  of  the  prison  shall  be  sub- 
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AuMdii       milted  to  the  inspectors  for  approval,  shows  that  the  contiactf 
raster.       ™"S^  ^®  *°  writing. 

3^3  And  a  memorandum  of  the  approval  should  be  entered  or 

tlie  record. 

But  the  substantial  defence  is,  that  the  defendant  has  receiv- 
ed no  bene6t  from  ihe  labor  of  the  convicts.  As  the  warden 
sues  for  the  use  of  the  Commonweahh,  the  same  defence 
should  be  allowed  as  if  the  action  were  in  the  name  of  the 
Commonwealth.  The  Commonwealth  ought  to  be  responsible 
for  the  conduct  of  prisoners  working  for  their  benefit,  and  en- 
tirely within  their  control.  It  is  found  that  there  was  no  negli- 
gence on  the  part  of  the  officers  of  the  prison  ;  that  is,  they 
performed  the  duties  prescribed  to  them  ;  but  when  the  ques- 
tion is  between  the  Commonwealth  and  a  third  person,  he  has 
a  right  to  say,  that  the  officers  ought  to  have  been  so  numerous 
and  under  such  rules,  as  to  prevent  the  convicts  from  doing 
mischief.  From  the  nature  of  the  case,  extraordinary  care  was 
required.  Templar  v.  M^Lachlan^  6  Bos.  &  Pul.  (Day's 
ed.)  140  ;  Lant  v.  Cotton^  Com.  Rep.  100. 

Leland^  contra^  said  that  even  if  the  defendant  did  not  agree 
to  take  the  risk  of  fire,  still  he  must  bear  the  loss,  and  on  this 
point  the  instruction  to  the  jury  was  erroneous.  The  convicts 
are  not  servants  of  the  warden  ;  and  besides,  a  master  is  not 
liable  for  the  malicious  acts  of  his  servant.  M^Manus  v. 
Cricketty  1  East,  106  ;  2  Dane's  Abr.  c.  59,  art.  4,  and  art 
10,  §  3 ;  Croft  v.  ^lison^  4  Barn.  &  Aid.  690  ;  J^ichohon 
V.  Mounsey^  15  East,  334. 

ShaWy  in  reply,  said  the  question  was  not  whether  the  Com- 
monwealth was  to  be  answerable  in  damages  for  the  acts  of  the 
prisoners,  but  whether  the  defendant  shall  be  held  to  pay,  when, 
in  consequence  of  the  acts  of  the  servants  of  the  Common- 
wealth, he  has  received  no  benefit. 
4^  7Ul  Parker  C.  J.  delivered  the  opinion  of  the  Court.  The  ob- 
jection to  this  verdict  is  threefold. 

First,  that  the  plaintiff,  in  his  capacity  of  warden  of  the  state* 
prison,  had  no  right  to  sue,  because  the  authority  given  by  the 
statute  is  to  sue  only  on  written,  or  at  most,  express  contracts  ; 
whereas  the  contract  proved  is  not  in  writing,  nor,  in  fact,  ex- 
press, but  only  implied,  and  therefore,  if  it  exists  at  all,  it  is 
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with  the  Commonweahh,  and  not  with  the  warden,  he  not  rep- 
resenting the  Commonweahh  in  such  contracts. 

But  we  think  this  objection  is  not  sustained.  The  St.  1827, 
c.  118,  which  authorizes  the  warden  to  make  contracts  and 
sue  on  tbern,  does  not  require  that  they  should  be  in  writing, 
and  we  cannot  add  to  the  requisitions  of  the  statute.^  And  as 
tc  the  other  branch  of  the  objection,  we  think  the  contract  is 
express,  and  not  left  to  implication  ;  for  Harris  testified  that  the 
defendant  agreed  to  take  the  men  at  thirty  cents  a  day,  by  ref- 
erence to  contracts  of  the  like  kind  which  had  been  made  in 
preceding  years. 

Another  objection  is,  that  by  the  statute,  the  contracts  made 
by  the  warden,  to  have  any  legal  validity,  must  be  approved  by 
the  inspectors  ;  and  that  there  was  no  legal  evidence  of  such 
approbation. 

There  was  no  evidence  that  the  contract  had  been  laid  be- 
fore the  inspectors  at  any  formal  meeting,  before  it  was  begun  to 
be  executed,  or  that  at  any  time  that  body  passed  any  vote  of 
approbation  ;  but  it  was  proved  that  afterward  they  recognized 
its  existence,  and  provided  for  its  termination  at  the  ensuing 
September.  This  is  sufficient  to  warrant  the  jury  in  finding 
an  approbation  by  the  inspectors.  The  statute  does  not  re- 
quire that  this  approbation  should  appear  of  record.  The  in- 
spectors are  to  make  report  to  the  executive,  of  the  concerns 
of  the  prison,  semi-annually,  and  their  report  is  probably  to  in« 
elude  an  account  of  the  contracts  subsisting ;  but  there  is  no 
reason  to  suppose  that  a  report  made  from  such  records  as  they 
may  make,  or  from  their  knowledge,  without  referring  to  any 
record,  would  be  insufficient. 

The  third  objection  is  of  a  more  general  nature,  and  involves 
some  principles  of  importance.  Property  of  the  defendant, 
on  which  bis  hired  convicts  had  been  working,  while  in  the 
shop  within  the  prison  yard,  was  destroyed  by  fire,  to  a  greater 
amount  in  value  than  the  worth  of  the  services  of  the  hired 
convicts,  the  shop  having  been  wilfully  set  fire  to  by  the  con- 
victs.    It  would  seem  by  the  report,  that  the  convicts  who  had 

&  Contnotf  on  account  of  the  prison  are  now  required  to  be  made  by  the 
warden  in  writing,  and  when  approved  in  meriting  by  the  inspector,  they  an 
to  be  binding  in  law.     Revised  Stat.  e.  144,  §  19. 
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Austin       worked  for  the  defendant  were  those  who  did  the  mischief; 

Foster.       ^^^  ^^^  judge  who  tried  the  cause,  upon  the  examination  of  his 

"  minutes  of  the  evidence,  is  satisfied  that  this  is  a  mistake  ;  thai 

the  convicts  who  set  the  building  on  fire,  were  not  designated 

345        by  the  evidence.     Some  of  those  might  have  been  concerned^ 

but  there  was  no  particular  proof  of  it. 

The  position  taken  by  the  defendant's  counsel  is,  that  ai 
the  defendant  derived  no  oenefit  from  the  labor  and  services  of 
those  men,  he  ought  not  to  be  held  to  pay  ;  and  they  refer  to 
the  case  in  5  Bos.  &  Pul.  141,  m  a  note,  in  support  of  this 
position.  The  case  referred  to  appears  to  have  settled  defini- 
tively a  principle  which  had  before  been  questionable,  and  the 
decision  is  sound  and  useful,  as  it  has  a  tendency  to  settle,  in 
one  trial,  what  would  otherwise  be  the  subject  of  two.  The 
rule  is  this  :  ^^  if  there  has  been  no  beneficial  service,  there 
shall  be  no  pay  ;  but  if  some  benefit  has  been  derived,  though 
not  to  the  extent  expected,  this  shall  go  to  the  amount  of  the 
plaintiff's  demand,  leaving  the  defendant  to  his  action  for  negli« 
gence."  Fanisworth  v.  Garrard,  1  Campb.  39.  This  rule 
having  been  adopted  and  applied  in  an  action  of  assumpsit  upon 
a  quantum  meruit,  may  not  be  applicable  to  the  case  before  us, 
which  is  on  a  special  contract  for  an  agreed  price,  but  we  will 
not  determine  the  case  upon  that  distinction,  as  there  is  broad* 
er  ground  involved  in  the  argument. 

The  proposition  contained  in  the  English  case  cited,  though 
extensive  enough  to  embrace  this  case  and  all  others  in  which, 
from  any  cause,  he  who  is  called  on  to  pay  for  services  per- 
formed, may  defend  himself  by  showing  that  he  gained  nothing 
by  the  services,  must,  from  its  very  generality,  be  subject  to 
qualification  and  restriction.  It  is  an  essential  ingredient,  that 
the  loss  should  be  occasioned  by  the  fault  or  negligence  of  the 
party  claiming  pay,  or  of  those  for  whose  acts  or  omissions  be 
is  accountable.  And  that  was  the  case  which  gave  birth  to  the 
proposition.  It  was  a  case  of  work  imperfectly  executed  by 
reason  of  the  negligence  or  unskilfulness  of  the  workman  ; 
losses  occasioned  by  acts  for  which  he  is  not  accountable,  do 
not  come  within  the  reason  of  the  rule.  We  take  the  sense  of 
the  proposition  to  be  this,  —  that  when  the  whole  benefit  of  the 
hbor  is  lost,  by  causes  for  which  the  plaintiff  in  the  action 
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would  be  answerable  in  a  cross  action,  the  same  matter  which 
would  support  the  cross  action  may  be  given  in  evidence  in  de* 
fence  of  the  suit  for  pay.^ 

This  defence  therefore  must  be  tested  by  the  question, 
whether  the  facts  reported  would  support  an  action  against  the 
warden,  or  would  give  a  reasonable  demand  against  the  Com- 
monwealth, provided  it  were  liable  to  an  action,  for  the  acts  of 
the  convicts  which  occasioned  the  destruction  of  the  property. 
And  we  think  it  clear,  that  no  such  case  is  made  out  by  the 
facts  relied  on  in  the  defence.  It  does  not  appear  that  the 
work  was  imperfectly  done,  or  that  there  was  any  unskilfulness 
in  the  convicts  hired  by  the  defendant.  The  loss  was  occa- 
sioned by  a  separate  independent  act  of  wanton  and  malignant 
mischier,  not  in  the  course  of  their  employment,  but  during  a 
season  of  relaxation  from  labor. 

The  rule  of  law,  after  considerable  vacillation,  has  been  se* 
tied  in  the  c^e  of  M^'Manua  v.  Crickett^  that  where  injury 
done  by  a  servant,  results  from  a  wanton,  malicious  act,  not  in 
the  course  of  his  duty,  the  master  is  not  answerable.^  60  that 
if  the  fire  had  been  set  by  the  very  convicts  who  were  employed 
by  the  defendant,  neither  the  warden  nor  the  Commonwealth 
would  be  responsible.  And  this  takes  away  all  ground  of  de- 
fence, unless,  in  virtue  of  the  contract  and  the  peculiar  relation 
which  the  convicts  in  the  state-prison  bear  to  the  Common- 
wealth, there  is  an  implied  undertaking  to  insure  against  incen- 
diary attempts  and  other  destructive  practices  of  the  convicts  ; 
which  we  think  cannot  be  pretended. 

Undoubtedly,  if  there  were  any  negligence,  or  unusual  relax 
ation  of  discipline,  which  gave  the  opportunity  to  do  the  mis- 
chief, the  Commonwealth  would  be  bound  in  equity  to  repair 
the  loss  ;  but  even  this  would  not  be  a  good  defence  to  a  suit 
upon  the  contract :  certainly  not,  unless  the  men  hired  by  the 
defendant  were  the  authors  or  instruments.  But  it  is  found  in 
this  case,  that  there  was  no  negligence  on  the  part  of  the  offi- 
cers, the  regulations  of  the  prison  having  been  duly  enforced. 
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>  See  Dodge  v.  THefton,  12  Pick.  328 ;  HarringUm  v.  Strattony  22  Pick.  510; 
Parker  v.  BnuukeTy  22  Pick.  44,  45. 

*  See  Stoiy's  Comm.  Agency,  474  it  seq.  and  noiei ;  2  Kent*!  0>mm.  (3d 
•d  )  259,  260 ;  Shusiair  ▼.  Pearmm,  7  N.  Hamp.  R.  221, 222. 
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It  was  a  case  of  bwless  violence,  for  which  do  redress  can  De 
bad  except  by  the  application  of  mercy  by  the  government. 

We  lay  no  stress  upon  the  supposed  finding  of  the  jury,  thai 
the  defendant  took  upon  himself  the  risk  of  fire  ;  that  however 
is  the  effect  of  his  contract.  He  must  have  been  aware  that 
he  was  exposed  to  loss  from  sedition  or  rebellion.  He  had  no 
347  right  to  be  indemnified  by  the  government,  for  its  agent  disa 
vowed  any  such  liability. 

We  think,  therefore,  that  there  is  no  legal  ground  of  Je* 
fence. 

Judgtnent  according  to  verdict. 


George  W.  Tuxworth  versus  Abel  Moors. 

A  mare  belonging  to  O.  wm  iq  tbe  Uvery  stable  of  8.,  who  had  a  lien  on  her  for  her 
keeping,  and  G.  having  lotd  her  to  the  phintiff,  G.  and  the  pbintiff  both,  on  tha 
day  of  ilie  nle,  wrote  to  S.  infoming  him  of  it,  and  reqaeating  him  to  keep  her  for 
Che  plaintiff  after  that  time ;  which  lettere  ware  duly  received  by  S.  A  few  days  after 
the  receipt  of  the  letters,  the  mare  was  atuched  as  the  property  of  G.,  8.  in  the 
mean  time  not  having  written  to  G.  or  the  plaintiff,  but  being  ready  to  deKver  her 
ap  to  the  phiMttiff  at  aa)-  tine. '  When  tbe  mare  was  attached,  8.  refused  to  let  tlia 
oflioer  take  her,  unless  he  would  pay  the  daim  whicli  he  had  ibr  her  keeping,  which 
the  officer  accordingly  paid.  la  an  action  of  trover  brought  by  the  plaintiff  against 
the  attaching  officer,  keU,  that  the  property  passed  not  only  as  lietwecti  G.  and  the 
plaintiff^  bat  as  against  G.'s  creditors,  and  therefore  that  the  action  might  be  main* 
tained;  held  also,  that  in  this  actioa  the  amount  paid  by  the  officer  to  remove  S.'i 
lien  was  not  to  be  deducted  from  the  value  of  tlie  mare,  in  ascertaining  the  dam- 
ages, as  this  was  a  claim  against  G.,  not  against  the  pfaiintiff. 

This  was  an  action  of  trover  to  recover  the  value  of  a  mare. 

The  defendant  pleaded  the  general  issue,  and  a  special  jus« 
tification  stating  that  he,  being  a  deputy  sheriff,  attached  the 
mare  as  the  property  of  Isaac  W.  Goodrich  on  a  writ  against 
him. 

The  case  was  tried  before  Wilde  J. 

Goodrich,  who  was  a  witness  for  tbe  plaintiff,  testified  that 
he  formerly  owned  the  mare,  and  that  about  the  first  of  March, 
1829,  he  put  her  to  be  boarded  at  the  livery  stable  of  William 
Sbephard  in  Concord  ;  that  he  had  several  times  conversea 
with  the  plaintiff  about  selling  him  the  mare,  and  on  A.pril  30th. 


Digitized  by  VjOOQIC 


MARCH  TERM  IS'M.  347 

1829,  he  sold  her  to  the  plaintiff  for  $  150,  taking  the  plaintiff^s    Tuxworth 

note  for  that  amount  payable  in  book-binding,  the  plaintiff  being       Mc^re. 

a  book-binder ;  that  on  the  same  day  he  wrote  a  letter  to  Shep« 

hard  informing  him  of  the  sale,  and  that  he,  Goodrich,  would 

be  accountable  for  the  keeping  to  that  date  ;  and  that  the  plain- > 

tiff  on  the  same  day  wrote  a  letter  to  Shephard,  informing  him        34(^ 

that  he  had  made  the  purchase,  and  requesting  him  to  keep  the 

mare  on  his,  the  plaintiff's,  account. 

Shephard  testified  that  he  received  the  letters  the  day  after 
their  date ;  that  the  mare  was  attached  by  Moore  on  Ma^  4th, 
1829,  and  was  sold  a  few  days  afterwards  on  the  writ ;  that  she 
was  bid  in  for  Tuxworth  for  $77-50.  Shephard  testified,  that 
at  the  time  of  the  sale,  there  was  due  to  him  about  $  34  for 
keeping  the  mare  from  the  time  Goodrich  first  put  her  to  board 
with  him  ;  and  that  he  considered  that  he  had  a  right  to  keep 
possession  of  her  to  secure  payment  of  that  sum  ;  and  that  be 
refused  to  let  Moore  take  her,  unless  he  would  pay  or  become 
responsible  for  it ;  and  that  Moore  accordingly  paid  it  to  him. 
He  also  testified,  tijat  had  Tuxworth  asked  him  for  the  mare 
he  should  have  delivered  her  to  Tuxworth,  taking  Goodrich's 
promise  to  pay  what  was  due  for  keeping  while  she  belonged 
to  Goodrich. 

The  defendant's  counsel  contended,  that  as  no  visible  or  no- 
torious change  took  place  in  the  possession  of  the  mare,  in  con- 
sequence of  the  sale,  and  neither  Goodrich  nor  Tuxworth  had 
seen  her  or  Shephard,  who  had  her  in  keeping,  so  as  to  give  or 
receive  possession  or  delivery  of  her,  before  the  attachment, 
the  property  did  not  pass  as  against  Goodrich's  creditors.  He 
also  contended,  that  the  amount  due  for  keeping  the  mare, 
which  the  defendant  bad  paid,  and  for  which  Shepard  had  a 
lien,  should  be  deducted  from  the  value  by  the  jury,  if  they 
found  for  the  plaintiff. 

But  the  judge  instructed  the  jury,  that  the  letters  of  Good- 
rich and  Tuxworth,  if  they  came  into  Shephard 's  hands  before 
the  attachment,  were  a  sufficient  delivery  and  passed  the  prop- 
erty in  the  mare  to  the  plaintiff ;  and  also  that  they  should  not 
deduct  from  the  value  of  the  mare,  any  sum  due  for  her  keep- 
ing while  she  was  Goodrich's  property. 

30*  m 
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Tuxwortb         The  jury  having  found  a  verdict  for  the  piaintiff,  ihe  defend- 
Moore.      ^"^  moved  for  a  new  trial,  on  account  of  the  instructions  given 

"  to  the  jury. 

Afrii  \9L  M/Moretfy  for  the  defendant,  contended  that  there  was  no  de- 
livery of  the  mare  to  the  plaintiff ;  that  the  mere  receipt  of  the 
letters  by  Shephard  could  not  pass  the  property,  as  be  had  not 
349  answered  them  or  done  any  otlier  act  to  effect  a  change  of  the 
property.  Lanfear  v.  Sumner^  17  Mass.  R.  110;  Shumuay 
V.  RuUer,  7  Pick.  66. 

Peabody,  eorUra^  cited  Hanson  v.  JIfeyer,  6  East,  614  ; 
Greaves  v.  Hepke^  2  Barn.  &  Aid.  131;  Long  on  Sales,  154 
$t  seq.  [Rand's  ed.  268  et  seq,] ;  Spear  v.  Traoersj  4  Campb 
251  ;  King  v.  Meredith,  2  Campb.  639  ;  DuUon  v.  Solotnan 
son,  3  Bos.  &  Pul.  584 ;   Elmore  v.  Stone,  1  Taunt.  458 ; 
Lucas  V .  Dorrien,  7  Taunt.  279. 

^m^7th.  Barker  C.  J.  delivered  the  opinion  of  the  Court.  The 
only  question  is,  whether  the  sale  by  Goodrich  to  the  plaintiff 
was  complete  before  the  attachment  by  the  defendant.  It  is 
objected  that  there  was  no  delivery,  and  there  was  none  in 
point  of  form  ;  but  if  the  contract  of  sale  was  bond  fide  and  for 
a  valuable  consideration,  which  we  take  to  have  been  settled  by 
the  jury,  then,  if  there  was  a  symbolical  delivery  or  if  the  plain- 
tiff came  to  the  possession  in  virtue  of  the  contract,  the  prop- 
erty passed,  not  only  between  vendor  and  vendee,  but  against 
everybody.  On  the  day  of  the  bargain  letters  were  written 
by  the  plaintiff  and  by  Goodrich  to  Shephard,  in  whose  cus- 
tody the  mare  was  for  keeping.  The  letter  from  Goodrich  in> 
formed  Shephard  that  he  had  sold  the  mare  to  the  plaintiff, 
who  would  be  accountable  for  the  keeping  after  that  date,  aad 
the  letter  from  the  plaintiff  informed  him  that  the  plaintiff  had 
purchased  her  and  would  be  answerable  ibr  the  keeping. 
Shephard  testified  that  he  received  these  letters  four  days  be- 
fore the  mare  was  attached,  and  that  although  he  considered 
that  he  had  a  right  to  retain  the  mare  for  the  keeping  that  was 
due,  he  should  have  delivered  her  to  the  plaintiff  if  he  had 
called  or  sent  for  her.  From  this  the  jury  had  a  right  to  infer, 
that  the  property  was  changed,  and  that  Shephard  became  the 
keeper  for  the  plaintiff.     This  is  quite  equivalent  to  a  forniaf 
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or  symbolical  delivery,  and  therefore  was  an  execution  of  the 
contract  of  sale.' 

The  instruction  of  the  judge,  as  reported,  that  the  letters,  if 
tbey  came  to  hand,  were  a  sufficient  delivery,  if  it  was  not 
grounded  upon  the  testimony  of  Shephard  also,  might  be  ques- 
tionable ;  but  he  informs  us,  that  it  had  reference  to  that  testi- 
mony, and  no  exception  has  been  made  to  it  as  standing  inde- 
pendent of  the  evidence. 

In  regard  to  the  claim  of  a  reduction  of  damages,  on  account         350 
of  the  price  of  keeping  paid  by  the  officer  to  remove  the  lien, 
the  verdict  is  right ;  for  the  plaintiff  was  not  indebted  for  the 
keeping  before  his  purchase.     The  officer  must  look  to  Good- 
rieb  for  reimbursement. 

Judgment  according  to  verdict. 


1  See  ffkiUker  v.  Sitmnerf  20  Pick.  405 ;  FeUyplaee  r,  Dvtek,  13  Pick.  388  ^ 
tfkippU  V.  Tkaytr,  16  Pick.  27,  28;  Chittj  on  Cootr.  (4th  Am  ed.)  306  §i 
Mf . ;  Cki^man  v.  SearU^  3  Pick.  38 ;  PUasanU  ▼.  Pendleton,  6  Randolph,  473 ; 
Smith  V.  Surwume,  9  Bam.  A  Cregtw.  570 ;  Carter  y.  Touiseant,  5  Barn.  4k 
Aid.  865;  2  K«nl'i  Comm.  (3d  ed.)  500  U  eeq,;  Damy  y.  Wmard,  11  Piek. 
STJ. 
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Joseph  Hawes,  Appellant,  versus  James  Humphrey 

et  al. 

By  <<  credible  witneasee'*  in  St,  1788»  c,  Zi,  respecting  the  atteetatica  or  mill,  v 
meant  eompeum  witneaaes. 

Hm  witness  must  be  oompeleot  at  the  time  of  the  attestation. 

A  testator  devises  real  and  personal  estate  to  his  wife  for  her  life,  and  after  'lef  l»> 
cease,  to  trustees  (or  the  use  and  benefit  of  ail  socli  persons  as  shall  hereafiei  re* 
side  in  a  certain  part  of  a  city,  to  be  applied  to  the  support  and  maintenance  of  tha 
gospel  ministry  in  a  church  and  society  of  the  congregational  denoninalion  which 
may  be  formed,  incorporaled  and  organised  in  tlmt  part  of  the  city,  and  to  tiM 
purpose  of  establishing  a  school  there;  and  the  will  is  attested  by  peraous  residing 
there  ar  the  time  of  the  attestation.  It  was  keid,  tlmt  the  witnesses  were  not  in- 
competent by  reason  of  interest;  1.  because  their  interest  was  contingent,  it  being 
uncertain  whether  the  wife  would  not  survive  tliem,  and  whether  there  would  be  % 
congregational  churcli  and  society  there,  and  if  there  should  be,  whether  the  «i^ 
aesses  would  become  members  of  the  same;  and  2.  because  it  did  not  appear  that 
they  would  be  exempted  in  any  degree  from  taxes,  by  reason  of  the  devise,  and 
without  that  the  privilege  of  attending  public  worship  and  participating  in  the 
advantages  of  education,  do  not  constitute  snch  an  interest  as  will  disqualify  a 
witness. 

A  conveyance  by  a  testator  in  his  lifetime,  of  only  a  part  of  the  estate  deviMjd  in  bit 
will,  is  but  a  revocation  pro  tanto,  and  furnishes  no  reason  why  there  shonld  no*  be 
a  probate  of  the  will. 

The  construction  and  validity  of  particular  clauses  in  a  will  are  not  to  he  inquired 
into  on  application  to  a  judge  of  probate  to  approve  and  allow  the  will. 

John  Hawes  died  on  January  22d,  1829,  and  his  last  will, 
bearing  date  October  23d,  1813,  was  approved  and  allowed  hj 
the  judge  of  probate  in  this  county,  on  March  9tb,  1829.  From 
this  decree  Joseph  Hawes,  an  heir  at  law,  appealed. 

The  reasons  of  appeal  were,  because  the  witnesses  to  the 
will  were  not  competent  and  credible  witnesses,  being  inhabi- 
tants of  South  Boston  and  interested  m  the  devises  in  the 
will .  --- 
S61  Because  the  will  had   been  revoked  by  various  acts  and 

deeds  of  the  testator  in  his  lifetime ;  the  testator  having  con* 
veyed  by  deed  the  lands  described  in  several  of  the  clauses  of 
the  will :  — 

Because  the  will  is  void,  being  against  the  statutes  of  roort* 
main  and  the  statutes  of  this  Commonwealth,  and  creating  per- 
petuities and  indefinite  and  useless  accumulation  :  — 

Because  the  will  is  void  for  want  of  legal  and  competent  de« 
visees  to  take  according  to  its  provisions  *  • 
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Because  it  is  void  for  vagueness  and  uncertainty  and  want      Hawea 
of  object  and  meaning  :  —  Humphrej 

And  because  the  provisions  and  appointments  in  the  will  are 
so  uncertain,  and  the  contingencies  on  which  they  depend  so 
remote  and  obscure,  that  the  same  are  incapable  of  being  car- 
ried into  efiect. 

By  the  will  the  testator  devises  to  his  wife,  during  her  life, 
the  use  of  the  whole  of  his  real  estate  and  the  income  of  all  his 
personal  estate.  He  then  gives  real  estate  and  pecuniary  lega- 
cies to  divers  persons,  the  devises  to  take  efiect  after  the  death 
of  his  wife. 

In  the  twenty-second  clause  of  the  will,  he  devises  to  cer 
tarn  persons,  eight  acres  of  land  in  South  Boston,  (which  is  a 
part  of  the  city  of  Boston,  separated  from  the  residue  by  an 
mlet  of  the  sea,)  to  hold,  after  the  death  of  his  wife,  in  fee  sim- 
ple, as  joint  tenants,  in  trust  for  the  use  of  all  such  persons  as 
shall  hereafter  reside  at  South  Boston  ;  —  one  half  of  the  in- 
come and  proceeds  of  the  land  to  be  applied  forever,  by  the 
trustees,  their  associates  and  successors,  to  the  support  and 
maintenance  of  the  gospel  ministry  of  the  congregational  de- 
nomination in  and  over  the  first  Christian  church  and  society 
of  that  denomination,  which  may  be  formed,  incorporated  and 
regularly  organized  in  South  Boston  and  which  church  and  so- 
ciety shall  worship  in  a  house  to  be  erected  on  a  lot  of  land 
conveyed  by  the  testator  in  1807  to  the  inhabitants  of  South 
Boston  for  the  use  of  the  gospel  ministry  ; — the  other  half  of 
the  income  and  proceeds  to  be  applied  forever  for  the  purpose 
of  establishing  and  supporting  public  schools  in  South  Boston 
in  such  way  and  manner  as  in  the  opinion  of  the  trustees,  their 
associates  and  successors,  shall  most  tend  to  the  benefit  and 
advantage  of  the  inhabitants  of  South  Boston. 

In  the  twenty-third  clause  he  devises  the  residue  of  his  real  9b% 
estate  to  the  same  trustees,  to  hold  in  like  manner  for  the  uses 
mentioned  in  the  preceding  clause,  and  ako  to  be  applied  to 
Jie  establishment  of  a  second  congregational  church  and  society 
in  South  Boston  at  such  place  as  the  trustees,  their  associates 
and  successors  shall  appoint,  to  the  settlement  and  support  of  a 
minister  over  the  same,  and  for  erecting  and  maintaining  a  house 
of  public  worship  for  the  same,  and  for  the  support  and  encour- 
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Hawe«       agement  of  such  other  seminaries  of  learning,  and  in  such  way, 
Humphrey    ^^  ^^^  trustees,  their  associates  and  successors  shall  think  most 
for  the  honor  of  God,  and  the  good  and  happiness  of  the  in- 
habitants of  South  Boston  and  their  posterity. 

In  the  twenty-fourth  clause  he  gives  the  residue  of  his  per- 
sonal estate  to  the  trustees,  to  be  applied,  after  the  death  of  his 
wife,  to  the  purpose  of  erecting  and  maintaining  a  meetinghouse 
on  the  land  conveyed  by  the  deed  before  mentioned,  but  in 
case  a  meetinghouse  should  be  built  thereon  before  his  decease, 
then  the  property  is  to  be  applied  to  the  support  and  mainte- 
nance of  such  minister  of  the  congregational  denomination  as 
may  be  settled  in  and  over  the  church  and  society  that  shall 
worship  in  such  house. 

The  attesting  witnesses  had  executed  a  release  of  any  inter- 
est supposed  to  be  conferred  on  them  by  the  will,  and  being 
sworn,  one  of  them  testi6ed  that  he  has  lived  in  South  Boston 
forty-five  years  ;  that  he  owns  real  estate  there  ;  that  his  chil- 
dren no  longer  go  to  school,  but  whether  they  had  left  off  at 
the  time  of  making  the  will,  he  could  not  recollect.  Another 
testified  that  he  lived  in  South  Boston  in  1813,  and  carried  on 
business  there,  owning  personal  estate  ;  and  that  he  now  lives 
there  and  owns  real  estate  there.  The  third  testified  that  he 
lived  there  in  1813,  and  has  ever  since  ;  that  he  never  owned 
real  estate  there,  but  that  he  has  personal  estate  there ;  that  a 
congregational  society  was  formed  there  as  many  as  ten  years 
ago,  and  that  he  was  a  member  of  it  several  years,  but  had  re- 
cently left  it. 

The  society  was  incorporated  on  February  19th,  1818. 
^^Barek2d.  Fletcher  and  Levering^  for  the  appellant  In  the  St.  1783, 
c.  24,  §  2,  which  requires  that  a  will  devising  real  estate  shall 
ne  attested  by  three  credible  witnesses,  credible  means  compe^ 
353  tent ;  and  they  must  be  competent  at  the  time  of  the  attesta- 
lion.  Holdfast  v.  Dowsing^  2  Str.  1253  ;  Amory  v.  Fellowesy 
6  Mass.  R.  219;  Sears  v.  Dillingham^  12  Mass.  R.  358; 
Cormoell  v.  Mam^  1  Day,  35,  note  ;  3  Stark.  Ev.  1690, 
note  2  ;  Hatfield  v.  Thorp,  5  Barn.  &  Aid.  589. 

A  witness  who  takes  under  the  will  any  beneficial  interest, 
howeve/  small,  is  incompetent.  Butler  v.  Warren^  1 1  Johns. 
R.  57  ;  Rhodes  v.  Ainsworth^  2  Stark.  R.  21 5  ;  Rex  v.  Buck- 
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eridge,  4  Mod.  48  ;  Lufkin  v.  Haskell,  3  Pick.  356  ;  J^ason       Hawe» 
V.  Thatcher ,  7  Mass.  R.  398  ;  Jacobson  v.  Fountain^  2  Johns.    Humphfoy 
R.  170  ;  Scott  V.  M'Lellan,  2  Greenleaf,  205.  • 

The  witnesses  in  this  case  are  directly  interested,  as  cestui 
fue  trusis  under  the  twenty-second,  twenty-third  and  twenty- 
fourth  clauses  of  the  will 

This  disqualiBcation  is  not  removed  by  St.  1792,  c  32,  en- 
abling a  member  of  a  ^'  town,  district,  precinet,  or  parish,  or 
other  religious  incorporate  society  "to  be  a  witness  in  cases 
where  ^^  the  town  &c.  is  a  party,"  for  here  the  town  &c.  is  not 
a  party,  nor  are  the  witnesses  interested  ^'as  inhabitants  or 
members  of  a  town  or  other  corporation."  Lufkin  v.  Haskell^ 
3  Pick.  356.  Nor  can  the  provision  of  St.  1783,  c.  24,  §  11, 
avoiding  the  legacy  to  an  attesting  witness,  operate  in  a  rase 
like  this.  Holdfast  v.  Dowsen,  1  W.  Bl.  14  ;  Wyndham  v. 
Chetwynd,  ibid.  96,  98,  and  Elsley's  note  ^ 

The  interest  is  of  such  a  nature  that  it  cannot  be  released. 
Jacobson  v.  Fountain,  2  Johns.  R.  170. 

The  appellant's  counsel  subsequently  referred  to  the  follow 
mg  authorities  on  the  question  of  the  inteiest  in  witnesses  ;  — 
1  Phil.  Ev.  (6th  ed.)  60,  61  ;  Regina  v.  Hornsey,  10  Mod. 
150;  London  v.  Unfree  MerchantSy  2  Show.  146;  Sutton 
CoUfield  V.  Wilson,  1  Vern.  254  ;  Hockley  v.  Lamb,  1  Ld. 
Raym.  731  ;  Money  General  v.  Wyburg,  I  P.  Wms.  599  ; 

Colchester  v. ,  ibid.  595  ;    Broxtn  v.  London,  11   Mod. 

225  ;  Hesketh  v.  Braddock,  3  Burr.  1856  ;  Rex  v.  Killerby^ 
10  East,  292  ;  Burton  v.  Hinde,  5  T.  R.  174 ;  Watt's  casCy 
Hardr.  331,  and  3  Salk.  172;  Evans's  note  to  Smith  v. 
Blackham,  1  Salk.  283. 

Sullivan  and  ^ylunn,  for  the  appellees,  urged  that  if  the 
witnesses  had  any  interest,  it  was  contingent ;  that  it  was  not  a 
pecuniary  interest ;  that  if  they  had  a  beneficial  interest,  it  was  S54 
rendered  void  by  the  statute  of  1783;  Shaffer  v.  Corbet,  3 
Har.  &  M^Hen.  513;  Jackson  v.  Durland,  2  Johns.  Cas. 
314;  Jackson  v.  Denniston,  4  Johns.  R.  311  ;  that  the  be- 
quest was  not  in  aid  of  public  schools,  but  that  supposing  the 
taxes  for  the  support  of  public  schools  would  be  diminished.  In 
consequence  of  the  devise,  the  witnesses  were  interested  only 
as  inhabitants  of  the  city  of  Boston,  and  so  were  competent  by 
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Hawes  virtue  of  tbe  statute  of  1792 ;  that  there  are  no  parishes  in 
Hamphrey.  Boston,  and  no  man  is  obliged  by  law  to  support  public  wor- 
ship  there,  and  so  the  devise  was  not  in  ease  of  any  duty  in 
that  respect ;  that  the  inhabitants  of  South  Boston,  not  being  a 
corporation,  cannot  collectively  nor  individually  enforce  the 
trust,  and  therefore  the  witnesses  were  not  interested  ;  Baptist 
Jissociation  v.  Hart^s  Executors^  4  Wheat.  1  ;  that  the  inter* 
est,  if  any,  was  too  minute  to  disqualify  the  witnesses  ;  and  that 
the  release  would  remove  any  disqualification.  They  cited 
also  Jfason  v.  Thatcher^  7  Mass.  R.  398  ;  Wells  v.  Lane^  8 
Johns,  R.  462  ;  Comtoell  v.  Mam,  1  Day,  35  ;  Barker  v 
Wood,  9  Mass.  R.  420. 
Mmrk  22d  At  a  subsequent  day,  Fletcher  and  Lovering  argued  that  tbe 
will  had  been  revoked  ;  and  that  this  was  a  question  to  be  de- 
termined by  the  probate  court ;  that  it  was  in  fact  the  testator's 
intention  to  settle  his  estate  in  his  lifetime  ;  and  they  produced 
evidence,  that  the  testator's  wife  died  before  him  ;  that  most  of 
the  pecuniary  legacies  had  lapsed  or  been  paid  by  the  testator 
in  his  lifetime  ;  and  that  he  had  conveyed  by  deed,  to  several 
of  the  devisees,  the  land  devised  to  them  respectively,  taking  in 
some  instances  a  release  of  the  devisee's  claim  under  the  will. 
[In  one  deed  produced,  the  devisee,  in  consideration  of  $  300 
jeceived  of  the  testator,  released  the  devised  estate  ^'  for  the 
benefit  of  the  testator  and  his  residuary  devisee."  In  another 
deed,  dated  in  1824,  the  eight  acres,  devised  in  the  twenty- 
second  clause  of  the  will,  are  conveyed  to  L.  Capen,  the  min- 
ister  of  the  congregational  society,  for  his  life,  the  remainder  to 
go  as  in  the  will  is  provided.]  They  cited  Osgood  v.  Breeds 
12  Mass.  R.  525  ;  Minuse  v.  CoXj  5  Johns.  Ch.  R.  450; 
Livingston  v.  Livingston,  3  Johns.  Cb.  R.  148  ;  Moore  v. 
Smith,  5  Greenleaf,  490 ;  Carter  v.  Thomas,  4  Greenleaf, 
S65  341  ;  6  Cruise's  Dig.  tU.  38,  Devise,  c.  6,  Of  Revocation; 
Hughes  V.  Hughes^s  Executor,  2  Munf.  226. 

The  counsel  also  suggested,  that  if  the  will  should  be  proved, 
the  probate  should  be  special  and  limited  ;  since  a  general  pro- 
bate might  materially  afl^ect  the  heirs  of  the  testator,  some  of 
tbe  devises,  as  they  contended,  being  void  as  against  the  policy 
of  the  law.    Deans  v.  LiUkfield,  1  Pick.  239  ;  BilKnghursl 
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w.  Fickers,  1  Phillim.  187 ;  Tappenden  v.  Walshj  itA.  354  ;       Hawet 
Woody    fFood,  ibid.  367.  Humphrey 

Sullivan  and  ^ylwin^  cotUri^  said  the  attention  of  the  Court,  

is  a  court  of  probate,  must  be  con6ned  to  the  questions, 
whether  the  testator  was  of  capacity  to  make  the  will,  whether 
the  will  was  duly  executed,  and  whether  it  has  been  totally  re- 
voked by  an  instrument  of  revocation  pursuant  to  our  statute  of 
1783.  2  Swinb.  (by  Powell)  807,  pt.  6,  §  14  ;  Tappenden 
V.  JVahh,  I  Phillim.  353  ;  Smitk  v.  Cunninghamy  1  Addams, 
4 18  ;  Jlreher  v.  Jfosse,  2  Vern.  8  ;  J^elson  v.  Oldjield,  ibid. 
76  ;  Sheffield  v.  D,  of  Buckinghamshire j  1  Atk.  630  ;  Taylor 
V.  Diplock,  2  Phillim.  268  ;  Parsons  v.  Freemany  3  Atk.  748  ; 
Coates  V.  Hughes^  3  Binney,  498  ;  fFogan  v.  Smally  1 1  Serg. 
&Rawle,  141.* 

WiLDB  J.  delivered  the  opinion  of  the  Court.     This  case    June  IM^ 
comes  before  us  on  an  appeal  from  a  decree  of  the  judge  of 
probate,  and  the  general  question  to  be  decided  is,  whether  the 
will  of  John  Hawes  has  been  duly  proved,  or  whether  it  ought        Sft6 
to  be  disallowed  for  the  reasons  urged  by  the  counsel  for  the 
appellant. 

The  6rst  and  principal  objection  is,  that  the  will  was  not 
attested  by  three  credible  witnesses,  as  required  by  the  statute. 

The  attesting  witnesses  were  inhabitants  of  South  Boston  at 
the  time  of  attestation,  and  it  is  contended  that  they  were  inter- 

*  The  following  decieion  was  made  by  the  Supreme  Coort  of  Probate,  at 
Taunton,  October  term  1794 ;  present,  Dana,  chief  juBtice,  and  Painef  Sun^ 
aer,  Jf.  Cusking  and  Dawes,  justices. 

Zbbsdve  TxRRr  et  al.  Appellants,  versus  N.  Edmirstxr,  Executor. 

Appeal  from  the  decree  of  Pad^ford,  Judge  of  probate  for  the  county  of 
Bristol,  granting  the  probate  of  the  will  of  Abiel  Terry.  It  appeared  that 
after  the  making  of  the  will,  part  of  the  land  devised  to  the  appllants  (the  son 
and  grandson)  was  alienated  by  the  testator.  The  probate  was  contested  on 
the  ground  that  the  conveyance  afiected  a  revocation  m  toto.  The  appellee 
contended  that  no  alteration  in  the  estate  or  of  the  circumstances  of  the  de- 
visor, excepting  subsequent  marriage  and  issue,  worked  a  revocation.  The 
Court  held,  thnt  the  authorities  respecting  revocation  by  a  conveyanos  made 
after  the  will,  extended  only  to  the  property  actually  conveyed,  and  not  to 
the  whole  will ;  and  the  decree  of  the  judge  of  probate  was  affirmed.  Viner^ 
Dems&,  R  6. 

D.  L.  Barnes^  for  the  appellants ;  J.  Davis,  for  the  appellee. 

VOL.  ix«  31  an' 
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ested  ID  the  disposition  made  of  the  tesUtor's  estate  by  the 
will  in  question,  and  so  were  not  credible,  within  the  true  mem 
ing  of  the  statute. 

By  the  provisions  of  the  will,  a  large  real  and  personal 
estate  is  given  to  trustees  for  the  use  and  benefit  of  the  in- 
habitants of  South  Boston  ;  one  moiety  of  the  income  and 
proceeds  of  which  is  to  be  applied  to  the  support  and  main- 
tenance of  the  gospel  ministry  of  the  congregational  denomi* 
nation  in  South  Boston  ;  and  the  other  moiety  to  be  appro- 
priated to  the  purpose  of  establishing  a  public  school  in  the 
same  place. 

That  a  witness  not  competent^  by  reason  of  interest  or  other- 
wise,  is  not  credible  within  the  true  meaning  of  the  statute,  can- 
not now  be  controverted  ;  but  at  what  time  the  witnesses  to  a 
will  are  to  be  competent,  is  a  question  which  has  been  much 
litigated,  and  has  given  rise  to  conflicting  opinions.^ 

In  the  case  of  fVyndhamy.  Cheivyndy  I  Burr.  414,  Lord 
Mansfield  maintains,  that  if  the  witnesses  are  competent  at  the 
time  of  the  probate  of  the  will,  it  is  sufficient.  While  Lord 
Camden  held,  in  the  case  of  Hindson  v.  Kersey^  4  Burn's  £c. 
Law,  88,  that  the  witness  must  be  competent  at  the  time  of  the 
attestation,  because  the  statute  directs  the  mode  of  executing 
and  attesting  a  will,  and  not  the  method  of  proving  those  facts 
in  a  court  of  justice ;  and  therefore  that  the  quality  of  credi- 
bility is  necessarily  requisite  in  the  witnesses  at  the  time  of 
attestation.  Both  opinions  are  respectively  supported  oy 
other  decisions,  and  it  may  be  difficult  perhaps  to  determine 
on  which  side  the  weight  of  authority  preponderates.  But  it 
appears  to  me  that  the  opinion  of  Lord  Camden  is  sustained 
by  the  more  convincing  and  consistent  reasoning,  and  is  more 
conformable  to  the  language  and  apparent  intention  of  the 
statute. 


*  By  the  Revised  Statutes  it  is  enacted  that  no  will,  exceptingr,  &e.  shall  be 
effectual,  &c.  unless  it  be  in  writing,  &c.  and  attested  and  subscribed  in  the 
presence  of  the  testator,  by  three  or  more  competent  witnesses;  and  if  tlie 
witnesses  are  competent  at  the  time  ofaUesttHgihe  execution  of  the  will,  Iheii 
subsequent  incompetency,  from  whatever  cause  it  may  arise,  shall  not  prevent 
tne  probate  ana  allowance  of  the  will,  if  it  be  otherwise  satisfactorily  proved 
Revised  Stat  62,  §  6.    See  2  Stark  Ev.  (5th  Am.  ed.)  921  et  seq. 
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The  object  of  the  statute  was  to  prevent  frauds  as  well  as 
perjuries.  Wills  are  frequently  made  by  a  testator  in  extremUj 
or  when  be  is  greatly  debilitated  by  age  or  infirmity,  when 
frauds  may  be  practised  upon  him  with  facility  by  the  crafty 
and  designing  ;  and  it  was  the  intention  of  the  statute  to  guard 
against  such  practices,  and  to  protect  the  testator  by  surround* 
ing  him  with  disinterested  witnesses  at  the  critical  and  impor* 
tant  moment  when  he  is  about  to  execute  his  will.  They  are 
to  be  disinterested  and  credible  also,  at  the  time  of  attestation, 
because  in  some  sense  they  are  made  the  judges  of  the  testa- 
tor's  sanity.  It  is  their  duty  to  inquire  into  this  matter,  and  if 
they  think  the  testator  not  capable,  they  should  remonstrate 
and  refusd  their  attestation. 

There  is  another  important  reason  for  referring  the  credi- 
bility of  the  witnesses  to  the  time  of  attestation,  rather  than  to 
the  time  of  the  probate  of  the  will ;  for  if  the  statute  is  to  be 
understood  9s  referring  to  the  latter  period,  it  would  follow 
that  a  will  attested  by  unexceptionable  witnesses,  could  not 
be  proved,  if  the  witnesses,  after  the  attestation  and  before 
the  probate,  should  become  insane,  infamous,  or  otherwise  dis* 
quali6ed ;  which  would  be  opposed  to  the  current  of  the  authori- 
ties ;  for  I  take  it  to  be  well  settled,  that  in  such  cases  the 
handwriting  of  the  witnesses  may  be  proved,  and  the  will  be 
thereupon  allowed. 

Besides,  it  is  unreasonable  to  suppose  that  it  was  the  in- 
tention  of  the  statute  to  establish  a  mode  for  the  execution  and 
attestation  of  wills,  which  might  be  thus  rendered  ineffectual 
by  subsequent  events  over  which  the  testator  could  have  no 
control. 

It  is  however  unnecessary  to  discuss  this  question  more  fully, 
for  if  any  beneficial  interest  passed  to  the  witnesses  by  virtue 
of  the  will,  it  was  not  of  a  nature  to  be  extinguished  by  their 
release  ;  so  that  if  they  were  incompetent  at  the  time  of  the 
attestation,  tbey  are  equally  so  at  the  present  time. 

The  question  then  is,  whether  the  witnesses  were  competent 
at  the  time  of  attestation. 

An  interest  to  disqualify  a  witness  must  be  a  present  vested 
interest,  and  not  uncertain  and  contingent.  And  where  the 
nterest  is  of  a  doubtful  nature,  the  objection  goes  to  the  credit. 
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and  not  to  the  competency  of  the  witness.  This  is  the  rule 
as  laid  down  by  Starkie,  and  it  is  supported  by  the  cases  U> 
which  be  refers.  4  Stark.  £v.  745.  The  interest  must  be 
pecuniary,  or  such  as  directly  or  indirectly  affects  property, 
and  such  an  interest,  however  minute,  will  disqualify  a  witness; 
while  other  interests  or  influences,  although  they  be  of  a  nature 
to  cause  a  more  powerful  bias,  will  only  affect  his  credibility. 
Such  is  the  influence  arising  from  the  relation  of  parent  and 
child,  and  that  of  other  near  connexions.  The  heir  apparent 
to  an  estate  is  competent  to  testify  in  support  of  the  claim  of 
his  ancestor,  however  certain  and  immediate  the  witness's  ex- 
pectation may  be  of  inheriting  the  estate.  In  this,  and  in  many 
other  like  cases  where  the  bias  may  be  strong,  the  Witness  is 
nevertheless  rdmissible,  and  the  objection  only  goes  to  his 
credit. 

The  question,  therefore,  is,  whether  the  attesting  witnesses, 
at  the  time  of  attestation,  had  any  certain  interest  under  the 
provisions  of  this  will ;  and  we  think  they  had  not.  Whatever 
interest  they  had,  was  contingent.  It  is  true  that  all  legacies 
and  testamentary  dispositions  are  in  some  respects  contmgent, 
but  here  the  contingency  was  remote  and  was  not  determin- 
able by  the  death  of  the  testator,  a  life  estate  being  given  to 
the  testator's  wife,  and  the  estate  to  the  trustees  was  not  to  vest 
in  possession  in  them  until  her  decease.  The  interest  of  the 
witnesses  was  also  contingent  in  another  respect.  The  will 
provides  for  the  support  and  maintenance  of  the  gospel  minis- 
try in  the  first  congregational  church  and  society  which  might 
be  incorporated  and  regularly  organized  in  South  Boston.  At 
the  time  of  the  attestation,  no  such  church  or  society  had  been 
incorporated  or  organized  ;  it  was  uncertain  whether  it  ever 
would  be ;  and  still  more  uncertain  whether  the.  witnesses 
would  become  members,  should  such  a  church  and  society  be 
organized. 

In  the  second  place,  we  hold,  that  if  the  interest  of  the  wit- 
nesses was  not  contingent,  still  it  was  not  of  a  nature  to  affect 
their  competency.  The  privilege  of  attending  public  worship, 
and  the  advantages  of  education,  although  of  the  highest  im- 
portance, do  not  constitute  such  an  interest  as  will  disqualify  a 
witness ;  not  even  when  the  establishment  of  institutions  foi 
a64 
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these  purposes  may  raise  the  value  of  the  witness's  property.       Hawca 
Such  a  consequential  benefit  will  only  affect  the  credibility  of    Humphrtr 
a  witness.     So  as  to  private  establishments,  such  as  factories 
and  the  like,  which  may  increase  the  trade  and  wealth  of  a        3/iQ 
town,  or  the  demand  for  labor ;    these  must  necessarily  be 
more  or  less  beneficial  to  the  inhabitants  of  the  place  in  which 
they  are  situated  ;  yet  it  cannot  be  doubted  that  such  inhabit- 
ants would  be  competent  witnesses  in  a  case,  upon  the  deter- 
mination of  which   the  erection  or  continuance  of  such  an 
establishment  might  depend.     Such  consequential  advantages 
derived  from  public  or  private  establishments,  or  the  general 
improvement  of  the  country,   are  not  regarded    as  interests 
affecting  the  competency  of  witnesses. 

And  this  case  does  not  come  within  the  class  of  cases  in 
which  witnesses  have  been  excluded  because  the  event  of  the 
cause  might  relieve  them  from  a  tax  or  burden  on  their  estates 
In  the  city  of  Boston,  no  general  tax  is  assessed  for  the  main- 
tenance of  the  ministry.  But  each  church  and  society  raises 
the  necessary  funds  for  this  purpose  by  a  tax  on  the  members 
of  the  society  or  on  the  pews  ;  and  no  one  is  compellable  to 
join  any  religious  society  ;  so  that  the  payment  of  taxes  for  the 
support  of  public  worship  is  altogether  voluntary.  Public 
schools,  however,  are  supported  by  a  general  tax  on  the  inhab- 
itants. But  we  do  not  know,  nor  can  it  be  ascertained,  that 
the  donation  in  question  will  have  the  effect  of  reducing  the 
school  tax.  The  number  of  schools  may  be  increased,  and  the 
means  of  education  enlarged,  but  this  does  not  affect  the  com- 
petency of  the  witnesses. 

In  the  case  of  Hindson  v.  Ktrsey^  before  cited,  the  testator 
had  devised  certain  lands  to  trustees,  to  be  applied  to  the  use 
of  the  poor,  who  by  reason  of  infancy,  impotence,  or  old  age, 
were  unable  to  work,  and  to  place  out  as  apprentices  the  chil- 
dren of  such  poor.  The  witnesses  who  attested  the  will  were 
seised  of  lands  in  fee  within  the  parish  at  the  time  of  attesta- 
tion. It  was  decided  by  a  majority  of  the  court,  that  the  wit- 
nesses were  credible  and  the  will  duly  attested. 

Lord   Camdtn  dissented  on  this  point,  as  well  as  on  that 
already  noticed,  on  the  ground  that  the  benefaction  would  of 
nece^ity  diminish  the  parish  taxes  for  the  relief  of  the  poor. 
31  ♦  m 
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By  the  45  Eliz.  c.  2,  the  parish  are  only  taxable  for  the  neee$- 
sary  relief  of  the  poor.     If  the  tax,  therefore,  should  continue 
the  same,  it  would  exceed  that  sum,  when  added  to  the  charity, 
which  would  be  necessary  for  their  relief ;  which  would  be  iUe« 
gal      This  was  the  ground  of  Lord  Camden's  very  able  opin- 
ion in  that  case.     But  it  fails  in  the  present  case,  which  more 
resembles  the  case  of  Comwell  v.  hham^  1  Day,  35.     That 
however  was  a  stronger  case  of  interest  than  the  present,  as  the 
donation  there  was  directly  to  the  inhabitants  of  the  society  of 
which  the  witnesses  were  members,  and  was  to  be  managed 
according  to  the  direction  of  the  inhabitants.     In  the  present 
case  the  donation  was  to  trustees,  to  be  appropriated  and  man- 
aged by  them  under  the  directions  of  the  will.      I   do  not, 
however,  consider  this  difference  as  very   material.     In  tliat 
case,  as  in  this,  the  donation  was  for  the  purpose  of  maintaining 
a  public  school.;  and  the  witnesses  were  inhabitants  of  the  par- 
ish, and  resided  near  the  place  where  the  school  was  to  be  kept, 
possessed  large  estates,  and  had  minor  children  to  educate. 
That  case  was  fully  argued  by  able  counsel,  and  the  court  de- 
cided  that  the  witnesses  were  credible  and  the  will  duly  attest- 
ed.    It  was  said  in  that  case,  '^  that  all  the  cases  there  cited, 
in  which  the  witnesses  were  deemed  incompetent  on  the  ground 
of  interest,"  were  discharged  from  the  payment  of  rates  or 
taxes,  or  relieved  from  other  burdens.     And  this  I  apprehend 
is  the  settled  distinction  upon  which  all  the  cases  on  this  point 
will  be  found  to  depend.     No  expected  participation  of  the 
benefits  of  a  public  benefaction  not  affecting  property,  has  ever 
been  held  a  valid  objeciion  against  the  competency  of  a  witness. 
It  is  clear,  therefore,  that  unless  the  witnesses  are  to  be  relieved 
from  their  taxes  by  this  donation,  they  are  competent.     It  is 
possible,  tliough  not  probable,  that  they  may  be  thus  relieved, 
but  neither  possibilities  nor  even  probabilities  are  sufficient  to 
disqualify  a  witness.     As  to  ministerial  taxes,  they  are  paiJ 
voluntarily,  or  rather  the  liability  to  pay  them  is  voluntarily  as- 
sumed, and  may  at  will  be   terminated.     And  as  to  school 
taxes,  it  does  not  appear,  nor  is  it  probable,  that  they  have 
been,  or  ever  will  be  diminished  by  this  donation.     By  improv- 
ing the  means  of  education,  the  witnesses'  children  and  their 
posterity  may  be  benefited  ;  but  this  confers  no  interest  on  tlw 
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witnesses.     If  the  whole  estate  had  been  given  absolutely  to       H&wet 
their  children,  still  the  witnesses  would  be  competent.  Humphra? 

For  these  reasons  we  are  of  opinion  that  the  will  was  duly 
attested.  The  witnesses  are  competent,  and  therefore  credi- 
ble  within  the  meaning  of  the  statute  ; '  for  I  think  it  clear,  that 
the  word  ^'  credible  "  is  used  in  the  statute  in  the  abstract  sense 
a«  denoting  persons  capable  of  obtaining  credit.  Now  every 
person  who  is  allowed  to  give  testimony  in  a  court  of  justice 
may  be  believed  ;  otherwise  it  would  be  absurd  to  allow  him 
to  testify.  His  testimony  may  or  may  not  be  believed  ;  but 
this  cannot  be  ascertained  at  the  time  of  the  attestation.  It  fol- 
lows, therefore,  that  all  competent  witnesses  are  credible, 
within  the  true  intent  of  the  statute. 

The  other  objections  to  the  probate  of  the  will  clearly  cannot 
be  sustained.  It  has  been  argued  that  there  had  been  an  im- 
plied revocation  of  the  will,  the  testator,  in  his  lifetime,  and 
subsequently  to  the  making  of  his  will,  having  conveyed  by 
deed  a  part  of  the  estates  devised. 

To  the  extent  of  these  conveyances  there  is  a  revocation 
pro  tonlo,  but  no  more.  In  order  to  defeat  altogether  a  testa- 
mentary disposition,  there  must  be  a  subsequent  conveyance 
of  the  whole  estate.  If  the  conveyance  be  a  of  a  part  only,  it 
will  only  amount  to  a  revocation  pro  tanto.  Toller,  19.  If  A., 
therefore,  devise  all  his  real  estate  to  B.,  and  afterwards,  on 
B.'s  marriage,  settle  upon  her  a  part  of  such  estate,  in  respect 
to  the  remaining  part  of  it  the  will  shall  operate.  Clarke  v. 
Berkelej/y  2  Vem.  720.  So  if  A.  devise  land  to  B.  in  fee, 
and  afterwards  grant  a  lease  to  C.  for  a  term  of  years  to  com- 
mence after  A.'s  death,  or  mortgages  the  land  in  fee,  the  de- 
vise, subject  to  the  lease  or  mortgage,  shall  continue  good. 
Coke  V.  Bulloekj  Cro.  Jac.  49  ;  1  Roll.  Abr.  616  ;  Hark- 
fuse  V.  Bayky^  Prec.  Ch.  515  ;  Tucker  v.  Thurstotiy  17 
Vea.   134. 

In  the  present  case  there  is  not  a  single  circumstance  from 
which  it  can  be  reasonably  inferred  that  the  testator  had  any 
intention  to  revoke  his  will  in  toto  ;  but  quite  the  contrary. 
GeneraBj  the  legacies  were  paid  and  the  conveyances  made 

▼.  SMon,  17  Pick.  135;  Reviied  Stot  e.  69,  §  6. 
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according  to  the  provisions  of  the  will ;  and  in  some  cases 
releases  were  taken  from  the  grantees  of  their  right  and  title 
under  the  will  ;  which  shows  conclusively  that  the  testator 
intended  the  will  should  stand  good,  subject  to  the  alterations. 
Then  it  is  contended  that  the  devise  to  the  trustees  is  void 
on  various  grounds.  But  this  question  is  not  examinable  by 
us  sitting  as  the  Supreme  Court  of  Probate.  The  construction 
of  the  will,  and  the  validity  and  effect  of  its  various  provisions, 
are  to  be  determined  by  a  court  of  common  law  jurisdiction. 
The  probate  of  a  will  does  not  affect  the  validity  or  invalidity 
of  any  particular  clause  in  the  will.  This  is  not  the  case,  there- 
fore, in  which  a  limited  probate  is  necessary,  the  proof  being 
sufficient  to  establish  the  will  as  it  respects  the  real  as  well  as 
the  personal  estate. 

Decree  of  the  judge  of  probate  affirmed. 


Commonwealth  versus  Stephen  Badlam. 


Amtea 


A  married  woinao  may  be  imprisoned  without  her  hiwband,  opoD  an 
against  both,  provided  it  is  not  done  by  eollusion  between  th«  creditor  and  tht 
hasband. 

Oir  a  writ  of  habeas  corpus  directed  to  the  keeper  of  the 
gaol  in  Suffolk,  to  bring  up  the  body  of  Mary  Woodman,  it 
appeared  that  she  was  imprisoned  upon  an  execution  issued 
against  her  husband  and  herself,  upon  a  judgment  recovered 
against  them  by  Philip  Wentworth,  for  a  debt  contracted  by 
her  previously  to  the  marriage.  The  husband  was  not  within 
the  Commonweahh  when  the  judgment  was  recovered,  nor 
when  the  wife  was  committed. 

B.  Parsons  now  contended,  that  a  married  woman  cannot 
lawfully  be  imprisoned  for  debt.  The  husband  has  all  her 
property,  and  she  ought  therefore  to  be  protected  so  long  as 
the  marriage  continues. 

Upon  mesne  process,  it  is  clear,  that  a  wife  cannot  be  com 
mitted  without  her  husband  :  nor  with  him,  according  to  some 
of  the  authorities.     Edwards  v.  Rourke^  1  T.  R.  486. 

Our  statute  of  1784,  c.  41,  allowing  debtors  the  libi^rty  of 
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the  jail-yard  upon  their  giving  hond,  and  St.  1784,  c.  87,  pro-     Commoii- 
viding  for  their  discharge  upon  their  swearing  that  they  bave  no  ^ 

property,  repeal  the  supposed  common  law  right  to  imprison  a      Badlatn. 
feme  covert  for  debt ;  for  Bfeme  covert  cannot  give  a  ralid  bend,        363 
and  the  presumption  of  law  is,  that  she  has  no  property  of  her 
own.     Here  it  is  not  pretended  that  the  wife  has  any  separate 
property,  and  she  is  entitled  to  be  discharged.     Sporkee  r* 
Bell^  8  Barn.  &Cressw.  1. 

Imprisonnr^nt  for  debt  is  at  variance  with  the  principles  of 
the  constitution. 

S.  D,  Parker  J  for  the  defendant. 

Per  Curiam.  The  law  is  settled  in  England,  that  a  wife  /um  14(1. 
cannot  be  legally  arrested  on  mesne  process,  and  if  she  is  ar- 
rested, she  may  be  discharged  on  common  bait.  The  law  is 
different  in  the  case  of  an  execution,  unless  the  wife  is  commit- 
ted by  collusion  between  the  creditor  and  the  husband.  In 
New  York  the  law  agrees  with  that  of  England.  We  find  no 
precedent  which  wilt  authorize  us  to  liberate  this  woman.* 

It  is  urged  that  imprisonment  for  debt  is  unconstitutional ; 
and  that  it  is  contrary  to  the  unalienable  rights  of  man  ;  and 
other  arguments  have  been  used,  which  would  be  more  prop- 
erly addressed  to  a  legislative  body  than  to  a  court  of  justice. 
The  immemorial  practice  in  this  Commonwealth  has  been  to 
imprison  for  debt,  and  there  is  nothing  against  it  in  our  consti* 
tution.* 

The  prisoner  will  be  remanded. 

*  See,  OB  thb  B«ly)eet,  Pitts  ▼.  Mdter,  8  8tr.  1107 ;  Finek  t.  Duddm,  i\nd. 
1237;  Hwrrimm  v.  B$arelif§,  ibid.  1378;  Langstaff  ▼.  RatUf  1  Wils.  149; 
Jhumymaus,  3  WUb.  124;  Tidd's  Pr.  (3d  ed.)  173;  I  SeIlon*B  Pr.  516;  i^o^ 
Bris  V.  ^Tutrews^  2  V?.  BI.  720 ;  J^Kxnstry  t.  Dans,  3  Cowen,  339.    Reporter. 

'  The  law  in  reference  to  imprieoBment  of  femftles  fer  debt  hem  been  altered 
bj  ReTiMd  Stat.  •.  97,  J  46. 
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James  Dennie  versus  Samuel  D.  Harris. 

Akhough  die  aiithority  of  the  Supreme  Gbort  of  the  United  Stntee  b  ■npreme  when 
it  haa  JuriMliction,  yet  before  execoting  ita  mandate  upon  the  revenal  of  a  jodgment 
of  a  state  court,  the  state  court  may  look  into  the  prooeedingi,  in  order  to  have  a 
reviaion  of  the  decision,  in  caae  it  shall  be  of  opinion  that  the  court  of  the  United 
Spates  has  assomed  jurisdiction  by  mistake. 

Tbsi  lien  of  the  United  States  for  duties  is  restricted  to  the  specific  goods  on  which 
the  doties  have  accrued. 

Goods  held  by  a  collector  to  enforce  payment  or  security  for  the  duties,  are  not  liable 
to  be  attached  at  the  suit  of  a  private  creditor  of  the  importer. 

Where  a  sheriff  made  a  supposed  attachment  of  goods  on  which  the  duties  had  not 
been  paid  nor  secured,  and  offered  to  pay  the  duties,  which  ofler  the  collector 
declined,  and  the  goods  being  put  into  the  customhouse  stores,  the  public  store- 
keeper gave  the  sheriff  a  certificate  that  be  held  them  subject  to  the  sheriff's  order, 
it  was  decided  that  the  sheriff  could  n  >t  maintain  trover  against  a  person  who  sub- 
sequently took  tbera,  tlie  certificate  of  the  store-keeper  being  illegal  and  void,  and 
the  sheriff  having  no  actual  poasession. 

Trover.*  A  case  stated  by  the  parties  was  turned  into  a 
special  verdict,  in  which  the  following  facts  were  found.  The 
merchandise  described  in  the  declaration  was  brought  from  a 
foreign  port  to  the  port  of  Boston,  consigned  to  George  De 
Wolf  and  John  Smith.  Soon  after  the  arrival  of  the  vessel, 
the  collector  of  the  port  caused  an  inspector  to  be  placed  on 
board.  Previous  to  this,  the  plaintiff  Dennie,  as  a  deputy  of 
the  sheriflT  of  Suffolk,  attached  the  merchandise  as  the  property 
of  De  Wolf  and  Smith,  by  virtue  of  writs  of  attachment  in 
favor  of  several  of  their  creditors.  At  the  time  of  the  attach- 
ment the  plaintiff*  offered  to  give  the  collector  security  for  the 
payment  of  the  duties  ;  which  the  collector  declined  accept- 
ing. About  seventeen  days  after  the  attachment,  the  merchan- 
dise being  in  the  customhouse  stores  under  the  following  agree- 
ment, viz  :  —  "  District  of  Boston  and  Charlestown.  Port  of 
Boston,  August  29,  1826.  I  certify  that  there  has  been  re- 
ceived into  store  from  on  board  the  brig  Rob  Roy,  &c.  the 
following  merchandise,  &c.  lodged  by  D.  Rhodes  jun.  inspec- 
tor, under  whose  care  the  vessel  was  unladen.  B.  H.  Scott, 
public  store-keeper.  I  hold  the  above  described  twenty-three 
cases  or  silks  subject  to  order  of  James  Dennie  esq.  deputy 

*  In  the  report  of  this  caae  in  6  Pick.  ldO,(lBt  ed.)  the  action  la  erroneoinly 
mied  to  be  tTupa$9, 
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sheriff.  B.  H.  Scott:"  —  the  defendant  Harris,  being  the  Deimw 
marshal  of  the  United  States  for  the  district  of  Massachusetts,  Hiotis. 
attached  and  took  the  same  merchandise  by  virtue  of  several  ' 

wriu  in  favor  of  the  United  States  against  De  Wolf.  These 
writs  were  founded  on  bonds  for  duties  given  by  De  Wolf  and 
Smith,  amounting  to  a  sum  much  larger  than  the  value  of  the 
merchandise,  which  were  due  and  unpaid  at  the  time  of  the 
arrival  of  the  vessel.  De  Wolf  and  Smith  were  at  the  same 
time  jointly  and  severally  indebted  to  the  United  States  on  va- 
rious other  bonds  for  duties,  which  were  then  due. 

Upon  these  facts  the  Court,  in  1827,  gave  judgment  in  favor 
of  the  plaintiff;  5  Pick.  120  ;  whereupon  the  cause  was  remov- 
ed by  a  writ  of  error  into  the  Supreme  Court  of  the  United 
States,  where,  in  January  1830,  the  judgment  was  reversed, 
and  a  mandate  was  issued  to  this  Court  to  render  judgment  up- 
on the  verdict  for  Harris  the  defendant. 

Dunlapy  District- Attorney  of  the  United  States,  now  moved    June  lite 
the  Court  that  the  mandate  might  be  carried  into  effect. 

Shaw  and  Bartlett  opposed  the  motion,  because  the  opinion 
of  the  Supreme  Court  of  the  United  States  (3  Peters,  292) 
does  not  cover  the  ground  taken  by  this  Court  in  5  Pick.  120. 
It  was  contended,  that  under  the  act  of  Congress  of  March  2d, 
1799,  c.  128,  §  62,  the  government  had  a  lien  on  the  mer- 
chandise for  the  duties  due  from  the  same  importers  on  other 
goods.  This  Court  held  that  there  was  not  such  a  lien,  and  in 
this  they  are  sustained  by  the  Supreme  Court  of  the  United 
States.  Another  point  made  was,  that  the  goods  could  not  be 
attached,  because  of  the  lien  for  the  duties  on  the  specific 
goods.  This  Court  held  that  they  were  attached  defactOy  and 
that  a  stranger  taking  the  goods  out  of  the  plaintiff's  possession, 
could  not  set  up  in  his  defence  the  lien  of  the  United  States. 
Gibbs  V.  Chastj  10  Mass.  R.  129  ;  Ladd  v.  JVbWA,  2  Mass. 
R.  514  ;  Ludden  v.  LeavUt^  9  Mass.  R.  104  ;  Perleyv.  Fos- 
ter^ ibid.  112;  Warren  v.  Lelandy  ibid.  265;  2  Sanders  on 
PI.  and  Ev.  (Philad.  ed.)  470.  The  Court  of  the  United 
States  decide  that  goods  subject  to  a  lien  for  duties  are  not 
attachable  ;  which  is  not  adverse  to  the  decision  of  this  Court. 
It  is  expressly  said  by  this  Court,  that  the  question  whether  the 
goods  were  attachable  or  not,  did  not  present  itself  in  the  case* 

871 
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Deoiiie      The  plaintiiT  is  answerable  to  the  United  States  in  trespass  for 
Harrifl.      niaking   the  attachment  ;   but  as   against  a  stranger  he  would 
"^  have  a  right  to  the  goods,  even  if  he  had  taken  them  without  any 

legal  process.  The  marshal  is  a  stranger  in  this  case,  though 
he  is  an  officer  of  the  United  States.  To  give  the  Supreme 
Court  of  the  United  States  jurisdiction,  the  act  of  congress 
must  not  only  be  drawn  in  question,  but  it  must  be  material  to 
the  title,  and  the  decision  of  the  state  court  must  be  adverse 
to  the  title  set  up  under  the  act.  To  show  that  this  Court  were 
not  bound  to  render  implicit  obedience  to  the  mandate,  without 
examination  into  the  grounds  of  it,  the  counsel  cited  Martin  v. 
HufUer^s  Lessee^  1  Wheat.  304. 

Dunlapj  contra^  remarked  that  the  court  of  the  United 
States,  having  all  the  facts  of  the  case  before  them  on  tho 
special  verdict,  might  have  rendered  judgment  in  favor  of  the 
defendant,  and  that  it  was  from  respect  to  this  Court  that  a 
mandate  was  issued.  6  Crancb,  285,  note ;  JU^  Culloch  v. 
Maryland^  4  Wheat.  437  ;  Dartmouth  College  v.  Woodward^ 
ibid.  618  ;  Act  of  Congress,  1789,  c.  20,  §  26.  No  benefit 
can  accrue  to  the  plaintiff  from  resisting  the  mandate,  since  the 
judgment  is  reversed,  and  if  a  new  writ  of  error  is  made  neces- 
sary, the  court  of  the  United  States  can  at  most  only  review  the 
reasone  of  their  decision  ;  which  would  not  affect  the  judg- 
ment. Martin  v.  Hunter^s  Lessee^  1  Wheat.  356  ;  Cohens  v. 
Virginians  Wheat.  381,413,  414;  Rawle  on  Constitution 
of  U.  S.  237. 

The  court  of  the  United  States  had  jurisdiction  of  the  case, 
■s  here  was  ^' drawn  in  question  the  validity  of  an  authority  ex- 
ercised under  the  United  States,  and  the  decision  was  against 
its  validity,"  and  "  the  validity  of  an  authority  exercised  under 
a  State,  as  being  repugnant  to  a  law  of  the  United  States,  and 
the  decision  was  in  favor  of  its  validity."  That  court  have  a 
right  to  determine  not  only  the  construction,  but  the  effect  of 
an  act  of  congress.  They  could  say  here,  not  only  that  the 
attachment  of  the  plaintiff  was  void,  but  also  that  this  action 
cannot  be  sustained.  The  mandate  cannot  be  evaded  because 
the  case  involves  other  questions  than  those  which  give  juris- 
diction to  the  court  of  the  United  States.  Osborne  v.  Bank 
of  U.  S.  9  Wheat.  733  ;  Rawle  on  Const.  241. 
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The  goods  in  question  were  not  subject  to  attachment  by  the       Demue 
plaintiff.    Big.  Dig.  JUtachment^  Jt ;  Lane  v.  Jackson^  5  Mass.       Ui^ria. 
R.  167.     This  Court  say  the  goods  were  lawfully  in  the  pos- 
session  of  the  deputy  sheriff,  by  hia  attachment ;  but  the  court 
of  the  United  States  say  the  attachment  was  void  ;  so  that  the 
foundation  of  the  first  decision  is  taken  away. 

That  the  deputy  sheriff  had  not  actual  possession,  is  mani- 
fest ;  the  attachment  was  in  paper  merely  ;  nor  had  he  any 
special  property.  The  certificate  of  the  store-keeper  was  a 
nullity.  The  plaintiff  had  neither  a  right  of  property  nor  a 
right  of  possession  ;  both  of  which  are  necessary  to  sustain  an 
action  of  trover.  2  Wms^s  Saund.  47  a,  note  1  ;  Ludden  v. 
LeavUt,  9  Mass.  R.  104  ;  Warren  v.  Leland^  ibid.  265  ; 
CommanweaUh  v.  Morse^  14  Mass.  R.  217  ;  Gordon  v.  Bar* 
per,  7  T.  R.  9. 

Per  Curiam.  Some  question  has  been  made  in  respect  to  /kmc  18CA» 
the  effect  of  mandates  like  the  one  now  attempted  to  be  en- 
forced. We  are  all  fully  of  the  opinion,  that  where  the  Su- 
preme Court  of  the  United  States  have  jurisdiction,  their 
authority  is  supreme.  At  the  same  time,  this  Court  is  not 
to  be  considered  as  a  mere  machine,  to  execute  the  decrees  of 
the  Supreme  Court  of  the  United  Stales,  without  power  to  in- 
quh*e  into  the  grounds  of  their  proceedings,  in  order  to  ascer- 
tain whether  they  may  not  inadvertently  have  made  a  mistake. 

This  action  is  trover  for  taking  goods  previously  attached. 
It  was  tried  on  the  question,  whether,  supposing  the  attachment 
valid,  the  officer  of  the  United  States,  on  a  precept  of  the 
United  States,  could  take  the  goods  out  of  the  possession  of 
the  plaintiff,  and  whether  there  was  a  lien  for  duties  on  other 
goods,  which  would  vacate  the  attachment. 

This  Court  thought  that  the  lien  was  restricted  to  the  duties 
on  the  particular  goods,  and  this  opinion  is  affirmed  by  the 
Supreme  Court  of  the  United  States. 

This  Court  were  of  opinion,  that  as  the  plaintiff  had  posses- 
sion of  the  goods,  the  United  States  officer  jcould  not  lawfully 
take  them  out  of  his  hands.  The  court  of  the  United  States 
considered  that  there  was  no  possession  in  the  plaintiff.  So 
far  as  the  opinion  of  that  court  goes,  that  the  goods  were  not 
liable  to  attachment  by  the  plaintiff  while  they  were  in  the 
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Oennie  custem-bouse,  it  is  conclusive  upon  us.  Admitting  that  there 
j],^^  was  no  lien  and  that  the  plaintiff  bad  actual  possession,  whether 
'~^—^—  ihe  taking  of  the  goods  by  the  defendant  would  not  sustain  an 
action  of  trover,  we  suppose  would  be  a  question  for  this 
Court,  and  not  reversible  by  the  court  of  the  United  States. 
Then  the  question  is,  whether  there  was  an  actual  possession 
by  color  of  authority.  Though  the  special  verdict  says  there 
was  an  attachment,  and  if  it  said  nothing  more,  possession 
would  be  inferred,  yet  if  the  jury  go  on  to  state  other  facts 
which  show  there  was  no  possession,  the  inference  from  the 
attachment  will  be  controlled.  Here  the  facts  are,  that  the 
goods  were  in  the  custody  of  the  United  States  officer  at  the 
custom-house,  and  that  the  duties  on  them  were  not  paid  nor 
secured.  Under  these  circumstances  Dennie  had  no  actual 
possession.  The  only  answer  to  this  is,  that  the  public  store- 
keeper  says  he  holds  the  goods  subject  to  the  order  of  Dennie. 
But  that  was  a  breach  of  duty.  He  received  the  goods  as 
store-keeper,  and  he  was  bound  to  hold  them  for  the  United 
States.  His  certificate  was  a  void  act,  and  the  deputy  sheriff 
could  claim  nothing  under  it.  We  presume  it  was  on  this 
ground  that  the  court  of  the  United  States  decided ;  and  on 
this  ground  we  are  all  of  opinion,  that  there  was  no  right  to 
attach  and  no  possession  on  the  part  of  the  deputy  sheriff.  If 
there  had  been  an  actual  possession,  which  by  our  law  would 
sustain  trover,  we  should  have  been  inclined  to  have  the  de- 
cision of  the  court  of  the  United  States  revised. ^ 

Judgment  on  the  verdict  for  the  defendant, 

^  Bee  Smikegan  Factory  t.  M^Comke^  7  N.  Hamp.  R.  393. 
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John  Dodoe  versiis  Thomas  H.  Perkins. 

WlKre  an  agent,  having  Kceived  monej,  uoraaaonably  neglects  to  iolbnii  km  an 
ployer  of  it,  be  is  liable  for  interest  from  tJie  time  when  he  ought  to  hate  giten  !■• 
Ibrmation. 

Interest  is  to  be  allowed  whertt  the  law  by  implication  makes  it  the  duty  of  the 
party  to  pay  over  the  money  to  the  owner  witltout  any  previous  demand  an  bis 
pare. 

In  1808  and  1804,  D.,  a  merchant  in  St.  Domingo,  indorses  and  transmits  to  J.  & 
T.  H.  P.,  a  mercantile  house  in  Boston,  consisting  of  J.  P.  and  the  defendant,  foor 
bills  drawn  upon  the  French  government,  requesting  that  they  may  be  sent  to 
France  f(>r  collection.     J.  P.  makes  an  entry  of  the  bills  in  his  own  memorandum  369 

book,  and  states  that  the  proceeds  are  to  be  remitted  to  London ;  but  no  entry  is 
made  on  the  regular  account  books  of  the  house.  The  bills  are  duly  sent  to  a 
banker  in  Paris,  presented  for  payment  and  proierted,  and  D.  is  put  into  di- 
rect correspondence  with  the  banker,  and  he  thereupon  charges  the  banker  in 
his  books,  and  discharges  J.  &  T.  H.  P.  In  1S06  D.  dies,  and  aAerward,  in  thn 
same  year,  upon  inquiries  made  by  a  person  in  France  with  a  view  to  taking  the  f 
business  out  of  the  hands  uf  the  banker,  the  banker  replies  tlwt  he  is  accountable 
only  to  J.  &  T.  H.  P.,  and  upon  notice  of  this  interference,  J.  P.,  in  the  name  of 
his  bouse,  writes  to  the  banker  that  the  bills  belong  to  them,  and  have  nothing  to 
do  with  the  concerns  which  may  exist  between  D.  and  the  person  who  Iwd  inter- 
fered.  In  1816  the  French  government  issue  stock  in  payment  of  these  bills  and  of 
two  others  belonging  to  J.  &  T.  H.  P.,  of  which  the  banker  gives  them  notice; 
and  J.  P.  makes  an  entry  in  his  memorandum  book  of  the  amount  of  stock  ibr 
which  each  bill  was  liquidated,  representing  three  of  the  four  to  be  the  property  of 
D.,  and  the  fourth  to  be  the  properly  of  a  hou&e  of  which  J.  P.  had  formerly  been  a 
member.  The  banker  receives  and  retains  the  dividends  on  the  stock  until  1822, 
when,  upon  the  death  of  J.  P.,  the  defendant,  as  surviving  partner,  direcu  the  banker 
to  dispose  of  the  small  amount  in  the  French  funds  belonging  to  the  late  house  and 
remit  the  amount,  with  the  accumulation,  to  a  banker  in  London.  Upon  this,  the 
Paris  banker  remits  the  proceeds  of  the  six  bills,  and  the  defendant,  not  recollect- 
ing that  D.  had  any  interest  in  them,  credits  his  share  to  the  account  of  profit  and 
loss.  The  defendant  draws  bills  upon  the  London  banker  for  the  amount  in  his 
bands,  the  rate  of  exchange  on  Engknd  being  above  par.  In  1807,  D.'s  will  was 
proved  in  New  York,  and  in  1827  the  executor  took  out  letters  of  administration 
in  this  Commonwealth,  having  previously,  in  the  same  year  1827,  satisfied  the  de- 
fendant that  three  of  the  bills  belonged  to  the  testator,  and  having  demanded  the 
proceeds  of  the  four  bills  with  interest.  It  was  AcU,  that  the  agency  of  J.  h 
T.  H.  P.  ceased  when  the  testator  was  put  in  direct  communication  with  the  Paris 
banker ;  that  it  was  resumed  by  the  correspondence  in  1806;  that  it  was  their 
duty,  whether  the  agency  were  gratuitods  or  fer  a  comminion,  to  have  made  such 
entries  in  their  books  as  would  have  shown  that  the  testator  was  interested ;  that  it 
was  the  duty  of  the  defendant  to  have  given  notice,  in  1822,  of  such  interest,  to 
some  of  the  heirs  of  the  testator,  they  being  known  to  him;  that  having  neglectod 
so  to  do,  he  was  liable  for  interest  from  that  time;  and  that  as  originally  the  pro* 
coetls  of  the  bills  were  to  be  remitted  to  London,  he  was  liable  to  account  at  tbo 
rate  of  exchange  on  EngVind  at  the  time  of  the  remittance. 
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Dodge  This  was  an  action  of  assumpsit  for  money  had  and  received 

Perkins.      ^^^  money  lent  and  accommodated,  brought  by  the  plaintilT,  as 

executor  of  the  last  will  of  his  brother,  Unite  Dodge.     The 

general  issue  was  joined,  and  also  an  issue  upon  a  plea  of  tender 

made  on  May  16th,  1828,  of  $1807-91. 

At  the  trial,  before  Wilde  J.,  it  appeared,  that  the  defendant 
was  the  surviving  partner  of  the  house  of  James  &  Thomas 
H.  Perkins,  formed  in  1792,  and  dissolved  in  1822  by  the 
death  of  James.  Some  time  before  the  formation  of  this 
S70  house,  James  lived  and  had  a  commercial  house  established  at 
St.  Domingo,  which  was  broken  up  by  the  revolution  there. 
Unite  Dodge  was  a  merchant  at  St.  Domingo  after  the  revolu- 
tion, and  a  personal  friendship  existed  between  him  and  James 
Perkins.  U.  Dodge  was  employed  to  transact  usual  commis- 
sion business  at  St.  Domingo  for  J.  &  T.  H.  Perkins,  and 
^  J.  &  T.  H.  Perkins  were  also  commercial  friends  and  agents 
at  Boston  of  U.  Dodge  ;  but,  as  was  contended  by  the  defend 
ant,  without  commission  ;  which,  however,  was  not  admitted  by 
the  plaintiff.  The  evidence  on  this  point  was  contained  in  the 
accounts  and  correspondence. 

The  plaintiff  introduced  the  following  documents  :  — 

Two  letters  dated  the  1st  and  14th  of  November,  1803, 
from  U.  Dodge  to  J.  &  T.  H.  Perkins,  enclosing  a  bill  of  ex- 
change for  15032,60  francs,  another  for  7224,60,  and  lA  third 
for  11000,  all  payable  to  U.  Dodge,  and  drawn  by  Fienck 
officers  in  St.  Domingo  upon  the  French  government.  J.  & 
T.  H.  Perkins  were  requested  to  transmit  them  to  France  for 
collection. 

A  letter  from  Hottinguer  &  Co.,  bankers  m  Paris,  dated 
January  26th,  1805,  to  J.  Perkins,  at  Paris,  in  which  they 
mention  that  the  bills  had  not  been  accepted,  and  that  besides 
the  bills  above  described  they  have  a  fourth  bill  for  9842,91 
francs.  Upon  this  last  letter  there  was  a  communication  from 
J.  Perkins  to  the  defendant.  A  letter  from  J.  &  T.  H.  Per- 
kins to  U.  Dodge,  admitted  to  be  in  the  defendant's  hand- 
writing, under  date  of  June  6th,  1805,  enclosing  the  letter  from 
Hottinguer  &  Co.  A  letter  from  U.  Dodge  to  Hottinguer 
&  Co.,  dated  February  2l8t,  1805,  urging  their  attention  to  the 
bills  remitted  to  them  for  collection  on  his  account,  and  men 
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tioning  the  bill  for  9842,91  francs  as  having  been  in  the  hands       Dodge 
of  Samuel  Jones,  of  Bordeaux,  and  that  he  (U.  Dodge)  had      Pe^iM. 

left  with  T.  H.  Perkins  tJuplicate  orders  of  S.  G.  Ogden  "  to     ' 

deliver  it  to  Jaiues  Perkins  or  his  order."  A  letter  from 
Hotlinguer  &  Co.  to  U.  Dodge  of  April  17th,  1805,  in  which 
they  say  that  his  note  of  his  claims  is  conformable  to  the  detail 
of  the  bills  they  had  received  from  J.  &  T.  H.  Perkins  on  his 
account,  the  whole  of  which  amounts  to  43099,76  francs  ;  and 
they  promise  to  act  with  zeal  on  his  behalf,  and  desire  him  to  371 
transmit  to  them  all  the  documents  which  may  serve  to  suppoii 
bis  claims. 

Several  letters  from  J.  Sl  T.  H.  Perkins,  dated  in  1804, 
tending  to  show  that  the  business  was  transacted  by  the  house, 
and  with  the  personal  knowledge  of  the  defendant,  and  not  by 
James  Perkins  alone,  some  of  the  letters  respecting  the  bills 
being  in  the  handwriting  of  the  defendant. 

A  letter  from  the  plaintiff,  as  executor  of  U.  Dodge,  to  Hot- 
tinguer  &  Co.,  dated  October  1 0th,  1826,  inquiring  about  th#^s6 
bills,  and  their  answer,  dated  November  30th,  1826,  that  in  and 
before  1805,  St.  Domingo  bills  to  the  amount  of  65399  francs 
had  been  sent  to  them  by  J.  &  T.  H.  Perkins,  including,  as 
was  supposed,  the  bills  in  question  ;  that  the  French  govern- 
ment had  liquidated  them  in  1815  by  an  issue  of  public  stock, 
yielding  2110  francs  of  rentes^  and  that  the  stock  was  after- 
ward  sold  and  the  proceeds  remitted  according  to  the  direc- 
tions of  J.  &  T.  H.  Perkins.  Another  letter  from  Hottinguer 
&  Co.  to  tke  plaintiff,  dated  April  13th,  1827,  in  answer  to 
one  of  February  17th,  stating  that  they  found  the  bills  in  ques- 
tion were  indorsed  by  U.  Dodge  to  J.  &  T.  H.  Perkins,  and 
by  them  to  Hottinguer  Sl  Co.  and  that  they  must  account  only 
with  their  immediate  indorsers  ;  in  support  of  which  position 
they  enclose  an  extract  from  a  letter  of  September  8th,  1806, 
from  themselves  to  Rougemont  de  Louenburg,  (who  in  behalf 
of  Messrs.  Brun,  Fr^res,  of  Bordeaux,  had  inquired  respecting 
the  same  bills,)  as  follows  :  —  "You  inquire  in  your  letter  of 
September  7th,  concerning  the  negotiation  or  payment  of  the 
St.  Domingo  bills,  with  which  we  are  charged  by  Mr.  U.  Dodge. 
We  have  indeed  in  our  hands  such  bills  bearing  the  signature 
of  Mr.  Dodge,  but  they  were  not  remitted  to  us  by  him,  and 
32*  m 
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Dodge  consequently  we  think  that  we  have  no  account  to  render  te 
Perkins.  Messrs.  Brun,  Fr^res  "  :  —  and  an  extract  from  a  letter,  dated 
December  19th,  1806,  from  J.  &  T.  H.  Perkins,  as  follows  : — 
*^  We  notice  the  demand  which  has  been  made  by  Mr.  Rouge- 
mont  de  Louenburg,  relative  to  a  part  of  the  St.  Domingo 
bills.  Your  own  good  judgment  has  furnished  the  reply  which 
this  extraordinary  requisition  demands.  We  know  nothing  of 
those  gentlemen,  and  as  you  very  properly  observe,  have  nei- 
ther directly  or  through  agents  any  account  to  render  them. 
973  The  bills  in  question  were  indorsed  to  our  order,  have  become 
our  property,  and  indeed  in  most  instances  were  originally  re- 
ceived fof  our  account,  and  have  nothing  to  do  with  the  con- 
cerns which  may  exist  between  Mr.  Dodge  and  Messrs.  Brun, 
Freres." 

A  letter  dated  January  24th,  1815,  from  Hottinguer  &  Co. 
to  J.  &  T.  H.  Perkins,  advising  of  the  liquidation,  by  the 
French  government,  in  public  stock,  of  certain  St.  Domingo 
bills,  —  namely,  four  bills  for  the  sums  above  mentioned,  pro* 
ducing  1563  francs  of  rentes^  and  two  other  bills  for  10000 
and  12200  francs,  producing  547  francs  of  rentes^  —  and  stat- 
ing that  they  should  await  their  orders  as  to  the  disposition  of 
the  stock. 

A  letter  dated  August  8th,  1822,  from  the  defendant,  as 
survivor  of  J.  &  T.  H.  Perkins,  to  Hottinguer  &  Co.,  request*- 
ing  them  to  dispose  of  the  ''small  amount  in  the  French 
funds,"  belonging  to  the  late  house,  and  remit  the  amount,  with 
the  accumulation,  to  Samuel  Williams,  London  ;  and  a  letter 
from  Hottinguer  &  Co.  to  the  defendant,  of  September  i2th, 
1822,  stating  that  they  had  made  a  sale  and  had  remitted  the 
proceeds,  together  with  the  amount  of  past  dividends,  being 
21422.  14«.  9(2.,  and  referring  for  details  of  the  liquidation  to 
their  former  letter  of  January  24th,  1815. 

A  letter  from  Hottinguer  &  Co.  to  the  plaintiff,  of  July  31st, 
1827,  in  which  the  proceeds  of  the  four  bills  in  question,  re- 
mitted to  Williams,  are  stated  to  have  been  16012.  55.  lid. 

The  memorandum  book  of  James  Perkins  for  the  years 
1812-1816,  referring  to  Hottinguer  &  Co.'s  letter  of  January 
24th,  1815,  and  stating  the  manner  in  which  the  several  biUs 
bad  been  liquidated,  and  also  stating  three  bills  for   31000| 
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7235,35  and  1 5032,60  francs  to  be  on  account  of  U.  Dodge,       Dodge 
two  other  bills  for  12200  and   10110  francs  to  be  on  account      Perkins 
of  the  brig  Dove  ;  and  against  the  bill  for  9842,91   francs  is  ' 

written  "P.  B.  &  Co.,"  supposed  to  mean  Perkins,  Burling 
&  Co.,  the  old  St.  Domingo  bouse  of  which  James  Perkins 
wa.?  a  member. 

An  account  current  book  of  J.  &  T.  H.  Perkins,  in  which 
an  account  is  opened  with  the  French  5  per  cents  in  the  hands 
of  Hotiinguer  &  Co.  for  the  proceeds  of  certain  St.  Domingo 
bills  for  account  of  the  brig  Dove,  (in  which  Dodge  had  no 
mterest)  valued  at  1566,66.  The  entry  is  under  dale  of  De-  378 
cember  8th,  1815,  and  refers  to  J.  Perkins's  memorandum 
book  and  Hottinguer  &  Co.'s  letter  of  Januaiy  24th,  1815. 

The  account  current  book  of  T.  H.  Perkins,  as  liquidator 
of  J.  &  T.  H.  Perkins,  showing  that  under  date  of  November 
9th,  1822,  the  account  opened  in  the  books  of  J.  &  T.  H. 
Perkins  with  the  French  5  per  cents,  was  transferred  into  this 
book  of  the  liquidator  and  there  stood  charged  with  the  sum  of 
$1566*66,  and  that  on  March  10th,  1823,  this  account  was 
credited  '*  by  S.  Williams  for  Hottinguer  Sl  Co.'s  remittance 
$9523-27,"  and  in  November  1823,  was  charged  "  to  J.  & 
T.  H.  Perkins's  final  account  for  balance  $7956'6I,"  which 
balance,  it  was  admitted,  went  to  the  account  of  profit  and  loss. 

It  appeared  from  the  defendant's  books',  that  he  drew  on 
Williams  on  November  4th,  1822,  for  28921.  14*.  9d.,  and 
that  the  amount  of  part  of  the  drafts,  viz.  21421.  14*.  9d,  or 
$  9523-27,  was  credited  in  the  account  of  the  French  5  per 
cents,  and  that  the  drafts  were  sold  in  New  York  soon  after 
they  were  drawn,  at  a  premium  of  12}  per  cent.  It  was  testi 
fied  that  the  exchange  on  Paris  was  at  17|  cents  the  franc  on 
the  31st  of  October,  1822. 

The  plaintiiT  also  introduced  the  will  of  U.  Dodge  appoint- 
ing the  plaintifl^his  sole  executor,  proved  in  New  York  on  Jan- 
uary 28th,  1807,  and  letters  testamentary  of  that  date  issued  to 
the  plaintiff;  also  letters  of  administration,  with  the  will  annex- 
ed, issued  to  the  plaintifTon  April  9th,  1827,  in  this  county. 

It  was  testified  that  the  plaintifl^  had  lived  in  Salem,  in  the 
county  of  Essex,  several  years  previous  to  1822  ;  that  in  that 
year  he  removed  his  family  to  Boston  '  that  in  October  of  the 
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Dodge      same  year  be  went  to  Hayti  ;  that  in  Juoe,  1823,  he  returned 
Perkins.     ^^  ^^  United  States ;  that  in  November  following  be  again 
"""~"~^~  went  to  Hayti,  whence  he  finally  returned  in  1825  ;  that  the 
plaintifT  did  business  at  Hayti  as  one  of  the  fiim  of  Marple, 
Dodge  &  Co.,  and  from   1822  to  1825  the  house  was  in  con- 
stant correspondence  with  J.  &  T.  H.  Perkins  &  Sons.     It 
also  appeared  that  the  plaintiff's  mother  lived  in  Boston,  and 
that  in  1802,  1803  and  1804,  the  defendant  madp  payments  to 
her  on  account  of  U.  Dodge,  and  that  she  died  in  Boston  in 
1822. 
374  The   plaintiff  introduced  also  a   written   demand  made  by 

himself  on  the  defendant  the  10th  of  April,  1827,  for  35,993 
francs  at  18|  cents,  with  interest  from  September  12th,  1822, 
and  allowing  a  commission  of  5  per  cent,  —  with  the  defendant's 
answer  in  writing,  of  April  12th,  admitting  the  claim  for  prin- 
cipal but  not  for  interest,  and  stating  that  he  was  entitled  to  the 
commission,  but  might  waive  it. 

The  plaintiff  also  presented  a  statement  of  his  account 
•gainst  the  defendant,  claiming  a  balance  of  $  2413*13. 

The  defendant  put  in  evidence  the  following  documents. 

A  letter  from  J.  &  T.  H.  Perkins  to  Hottinguer  &  Co., 
dated  November  4th,  1803,  showing  that  they  had  St.  Domin- 
go bills  of  their  own,  before  that  time,  in  the  hands  of  Hottin- 
guer &  Co.  for  collection. 

James  Perkins's  memorandum  book  of  1804,  containing  par- 
ticular minutes  respecting  the  receipt  and  transmission  of  three 
of  U.  Dodge's  bills,  stating  that  they  are  to  be  collected  and 
the  proceeds  to  be  remitted  to  S.  Williams.  But  it  did  not 
appear  that  there  was  any  entry  respecting  them  in  the  regular 
account  books  of  the  company,  all  of  which  were  offered  in 
evidence. 

A  letter  from  U.  Dodge  to  J.  Perkins  in  France,  dated  No- 
vember 28th,  1804,  showing  that  the  fourth  bill,  for  9842,90 
francs,  was  made  payable  to  J.  Perkins  or  order,  and  not  to 
the  house  of  J.  &  T.  H.  Perkins. 

An  entry  in  U.  Dodge's  account  book,  dated  June  10th,  1805, 
charging  Hottinguer  &  Co.  and  crediting  J.  &  T.  H.  Perkins 
with  the  four  bills ;  the  entry  referring  to  the  letter  of  Hottin- 
guer &  Co.  to  James  Perkins,  dated  Januarj  26th,  1805,  and 
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the  letter  of  the  defendant  to  U.  Dodge,  dated  June  6tb,  1805,       Dodg* 
enclosing  the  same.  PeridoiL 

James  Perkins's  memorandum  book  showing  that  he  return- 
ed  from  Europe  in  June,  1806. 

A  letter  from  Hottinguer  &  Co.  to  J.  &  T.  H.  Perkins, 
dated  September  11th,  1 806  >  stating  that  the  amount  of  gov- 
ernment  bills  sent  to  them  by  J.  &  T.  H.  Perkins,  and  re- 
maining uncollected,  was  65399,76  francs,  and  that  their  object 
ir.  writing  at  that  time  was  to  communicate  the  letter  before 
mentioned  from  Rougemont  de  Louenburg,  of  September  7th, 
1806,  inquiring  what  was  the  state  of  the  bills  with  which  they  375 
were  charged  by  U.  Dodge,  intimating  at  the  same  time  that 
the  design  of  Brun,  Fr^res,  was  to  take  the  business  out  of  the 
hands  of  Hottinguer  &  Co.  ;  also  the  answer  of  September  dth, 
1806,  saying  that  they  had  no  account  to  render  to  Brun,  Fre- 
res,  and  adding  that  it  was  well  known  that  the  bills  could  not 
be  negotiated  at  that  time  at  90  per  cent  discount. 

The  answer  of  J.  &  T.  H.  Perkins,  of  December  19th, 
1806,  before  mentioned. 

A  letter  from  J.  &  T.  H.  Perkins  to  Hottinguer  Sl  Co.,  of 
December  2d,  1815,  in  which  they  say,  *'  We  presume  the 
present  time  would  not  be  favorable  to  realize  the  national  paper 
belonging  to  us  ;  you  will  therefore  hold  it  for  the  present,  sub- 
ject to  our  future  instructions." 

Another  letter,  from  the  same  to  the  same,  dated  May  23d, 
1816,  being  the  last  which  was  written  during  the  continuance 
of  the  firm  of  J.  &  T.  H.  Perkins,  and  containing  no  allusion 
to  the  bills. 

Hottinguer  &  Co.'s  account  current,  enclosed  in  their  letter 
of  September  12th,  1822,  in  which  account  J.  &  T.  H.  Per- 
kins are  credited  with  dividends  received  on  2110  francs  of 
rentes y  and  the  proceeds  of  sale  of  the  same  amount,  and 
charged  with  commissions,  &c.  and  the  remittance  to  S.  Wil- 
liams* of  2 1 421.  14«.  9d.  for  the  balance  of  the  account. 

A  letter  from  the  defendant  to  Hottinguer  &  Co.,  dated 
November  23d,  1822,  acknowledging  the  receipt  of  the  ac- 
count and  notice  of  the  remittance. 

A  letter  from  Hottinguer  &  Co.  to  the  defendant,  dated 
April  13ih,  IS27,  acknowledging  the  receipt  of  the  defendant'i 
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Dodge  letter  of  November  23d,  1822,  and  suiing  that  of  the  six  bibi 
which  had  been  liquidated,  four,  amounting  to  43099,76  francs, 
proceeded  from  U.  Dodge,  and  referring  to  the  advices  con- 
tained in  their  letter  of  January  24ih,  IS15  ;  also  stating  that 
James  Perkins,  when  in  France  in  1805,  had  informed  them 
that  these  bills  were  to  be  collected  for  account  of  Dodge,  and 
had  caused  them  to  enter  into  direct  communication  with 
Dodge  on  the  subject,  in  consequence  of  which  the  plaintiff 
had  called  upon  them  respecting  it.  They  enclose,  in  order 
to  facilitate  a  settlement  between  the  plaintiff  and  the  defendant, 
8T6  a  copy  of  the  account  sent  in  tlieir  letter  of  ^*  September  14ih  " 
ri2th],  1822,  with  the  addition  of  a  memorandum,  showing  that 
of  the  sum  remitted  to  S.  Williams,  1601/.  5t.  lid.  proceeded 
|rom  Dodge's  bills. 

A  letter  of  June  24th,  1827,  from  the  defendant  to  Hottin- 
guer  &  Co.,  stating  that  as  soon  as  the  plaintiff's  claim  was 
presented,  the  defendant  offered  to  pay  the  amount,  but  that 
the  plaintiff  refused  to  receive  the  same  unless  interest  were  al- 
lowed from  the  time  of  the  remitunce  to  S.  Williams,  to  which 
the  defendant  would  not  assent,  because  the  plaintiff,  the  exec- 
utor, had  never  made  the  demand  and  had  never  been  qualified 
to  receive  payment  and  give  a  valid  discharge  until  February, 
1827,  and  because  the  funds  lay  in  the  defendant's  hands  as 
liquidator  of  J.  &  T.  H.  Perkins,  and  would  have  been  paid 
over  on  the  day  they  were  received,  had  the  defendant  known 
that  the  plaintiff  had  an  interest  in,  and  was  entitled  to  receive 
them  ;  authorizing  Hottinguer  &  Co.  to  furnish  the  plaintiff 
with  copies  of  the  correspondence  between  Hottinguer  &  Co 
and  the  defendant's  house,  and  stating  the  defendant's  willing- 
ness to  furnish  the  plaintiff  with  the  originals  from  Hottinguer 
&  Co.  and  copies  from  the  letter  books  of  J.  &  T.  H.  Per- 
kins ;  stating  that  the  defendant  was  unable  to  find  the  letter 
referred  to  by  Hottinguer  &  Co.  of  January  24th,  1825,  and 
requesting  them  to  send  him  a  copy  ;  also  staling  that  the  trans- 
action being  of  old  date,  and  mainly  under  the  charge  of  James 
Pel  kins,  the  defendant  had  lost  sight  of  it,  and  that  when  the 
letter  of  Hottinguer  &Co.  of  September  12th,  1822,  came  to 
band  and  advised  of  the  remittance  to  London,  be  had  no  idea 
that  there  was  any  interest  involved,  other  than  that  of  J.  & 
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T»  H.  Perkins,  and  that  be  remamed  under  this  impression,  Dodge 
uoiil  the  plainliif  called  upon  hioi  in  February  1827  ;  that  be  PeriaoiL 
then  ofiered  to  pay  the  plaintiff  such  proportion  of  the  sum  re- 
mitted  as  43099,76  francs  bore  to  the  aggregate  sum  oi 
6J399,7 1  francs,  supposing  that  ail  the  bills  were  liquidated  at 
the  same  rate,  but  that  in  consequence  of  the  statemeot  in  their 
eiter,  that  the  plaintiff's  proportion  was  40833  francs,  ha 
should  settle  with  him  accordingly. 

The  answer  of  Hottiuguer  &  Co.,  of  July  3Cth,  1827,  eu* 
closii^  the  copy  of  the  letter  of  January  24th,  1815. 

A.  letter  from  Samuel  Hubbard  to  the  defendant,  of  April        377 
35th,    1827,    requesting,  in  behalf  of  the  children   of  Unite 
Dodge,  that  the  defendant  would  not  pay  over  the  amount  in 
his  bands  to   the  plaintiff,  until  he  should  hear  further  from 
Hubbard. 

A  receipt,  dated  December  3d,  1827,  signed  by  the  plaintiff 
as  executor,  for  $  6369*82,  paid  by  the  defendant  with  Hub- 
bard's consent.  This  sum  was  the  amount  of  the  proceeds  of 
three  of  the  bilk  of  U.  Dodge,  estimating  the  amount  remitted 
by  Hottinguer  &  Co.  at  19^  cents  the  franc,  being  an  advance 
on  the  par  value  thereof,  and  intended  to  cover  the  rate  of  ex- 
change  between  Boston  and  Paris  at  the  time  of  the  remittance. 
It  was  admitted  that  on  May  1 5th,  1828,  the  defendant  tendered 
to  the  plaintiff,  in  full  satisfaction  of  his  further  claim,  the  sum 
of  $  1807-91,  being  the  amount  remitted  by  Hottinguer  &  Co. 
lor  the  proceeds  of  the  fourth  bill,  (marked  "  P.  B.  &  Co." 
!n  James  Perkins's  memorandum  book,)  estimating  the  franc 
as  above,  together  yvith  interest  from  April  10th,  1827,  when 
the  plaintiff  took  out  letters  of  administration  here,  up  to  the 
times  of  payment  and  tender ;  and  this  sum  was  paid  into  court 
tn  this  suit. 

John  Capen,  a  witness  (  i  the  part  of  the  defendant,  stated, 
that  he  had  been  the  bookkeeper  of  J.  &  T.  H.  Perkins, 
J.  fc  T.  H.  Perkins  b  Sons,  and  Perkins  &  Co.  successively 
from  1811  until  about  a  year  previous  to  the  trial ;  that  upon 
the  death  of  James  Perkins,  in  1822,  the  accounts  standing 
open  in  the  books  of  J.  &  T.  H.  Perkins  were  transferred  to 
the  books  of  the  defendant  as  liquidator ;  that  he  knew  of  no 
other  accounts  or  enuries  on  the  books  relating  to  the  Ji'renck 


Digitized  by  VjOOQIC 


377  SUFFOLK  AND  NANTUCKET. 

DiAge  stocks  or  St.  Doiningo  bills,  or  any  similar  entries,  than  were 
Perkins,  exhibited  ;  that  be  bad  made  diligent  search  for  lettei  i  or  doci»- 
ments  on  the  subject,  and  could  find  no  others;  that  James 
Perkins,  during  his  life,  and  not  the  defendant,  attended  to  the 
business  of  accounts  ;  that  after  the  death  of  James,  the  de- 
fendant had  the  general  direction  of  the  accounts  ,  that  the 
witness  recollected  the  transaction  of  1822,  but  that  iie  recol- 
lected nothing  of  any  conversation  at  the  time,  about  the  over- 
plus remkted  by  Hotiinguer  &  Co.  On  cross-examination,  be 
said  that  he  had  examined  the  old  books,  in  opening  the  books 
of  the  defendant  as  liquidator  ;  that  at  the  time  of  the  charge 
878  of  $  1566*66  to  the  French  5  per  cents,  bills  receivable  were 
credited  with  that  sum  ;  that  James  Perkins  kept  the  memo- 
randum books  which  were  produced,  and  used  to  make  minutes 
in  them  for  company  matters,  and  that  entries  in  the  company's 
books  were  sometimes  made  therefrom  ;  that  the  memorandum 
books  which  J.  Perkins  had  in  use,  commonly  lay  open  on  his 
desk  ;  that  nothing  was  said  to  the  witness  about  the  plaintiff's 
interest  in  the  funds  received  from  Hottinguer  &  Co.  until  after 
the  plaintiff  had  made  bis  claim,  —  wlien  the  witness  was 
directed  to  inquire  into  it ;  that  no  surprise  was  expressed  to 
the  witness,  at  the  amount ;  that  his  impression  was,  that  tbe 
defendant  himself  directed  the  surplus  to  be  carried  to  profit 
and  loss ;  that  the  witness  did  not  think  it  usual,  when  a  sum 
was  received,  not  belonging  to  any  particular  account  in  the 
books,  to  carry  it  directly  to  profit  and  loss  ;  that  there  was  no 
suspense  account  in  their  books,  and  that  they  were  then  clos- 
ing their  books ;  that  the  witness  had  examined  the  papers  ai 
the  store  for  'the  letter  of  January  24th,  1815,  but  could  not 
find  it  ;  that  James  Perkins  frequently  carried  papers  home, 
and  usually  brought  them  back  again  ;  and  that  the  witness  bad 
not  searched  at  James  Perkins's  house  for  the  papers. 

Samuel  Cabot,  another  witness  called  by  the  defendant,  tes- 
tified that  he  was  a  member  of  the  house  of  J.  &  T.  H.  Per^ 
kms  &  Sons,  and  not  of  the  house  of  J.  &  T.  H.  Perkins,  but 
that  at  the  death  of  James  Perkins,  the  accounts  of  that  house 
passed  through  his  hands,  and  that  he  settled  most  of  them  ; 
that  all  foreign  correspondents  who  appeared  to  have  property 
of  the  house  in  their  hands,  were  ordered  to  dispose  of  it  and 
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remit  the  balance  of  their  accounts  to  S.  Willianos,  London  ;       Dodge 
that  finding  the  balance  remitted  by  Hottinguer  &  Co.  larger      PeriniMi 
than  was  anticipated)  he  had  conversations  with  the  defendant  ^ 

about  it,  and  was  directed  to  examine  into  the  subject,  and 
that  he  did  investigate,  but  was  unable  to  trace  the  property, 
though  he  took  great  pains  ;  and  that  after  some  time  he  or- 
dered the  amount  to  be  carried  to  pro6t  and  loss  ;  that  when 
the  plaintiff's  claim  was  made,  it  showed  satisfactorily  where 
the  surplus  might  have  come  from ;  that  some  time  after  this 
he  found  James  Perkins's  memorandum  book  in  a  drawer 
among  some  waste  papers,  and  there  found  a  memorandum 
which  explained  the  bills  ;  that  James  Perkins  was  in  tiie  habit  370 
of  keeping  these  memorandum  books,  and  that  the  entries  were 
considered  a^  his  own  memorandums,  though  chiefly  of  company 
affairs ;  that  these  books  were  not  preserved  and  filed  among 
the  regular  books  of  entry  of  the  house  ;  that  the  defendant  had 
very  little  to  do  with  the  books  or  the  details  of  business  ;  that 
James  Perkins  usually  attended  to  the  accounts  and  the  Euro- 
pean correspondence  ;  that  the  defendant  attended  more  par- 
ticularly to  the  China  business  ;  that  the  witness  was  in  part 
oership  with  the  defendant  in  the  lifetime  of  James  Perkins, 
and  had  been  ever  since ;  that  he  had  frequently  written  and 
received  letters  and  transacted  business  which  he  had  not 
thought  it  necessary  to  communicate  particularly  to  the  defend- 
ant ;  and  that  he  believed  the  correspondence  with  Marple, 
Dodge  &  Co.  was  carried  on  wholly  by  himself.  Upon  cross- 
examination,  he  said  that  in  his  investigation  he  had  not  looked 
at  the  waste  book  or  journal ;  that  the  leger  and  account  cur- 
rent books  contained  all  that  was  in  the  books  of  first  entry, 
and  that  it  was  not  usual  to  go  back  to  them,  if  the  entry  in  the 
leger  or  account  current  book  was  intelligible  without ;  that  ha 
believed  he  did  not  look  at  Hottinguer  &  Co.'s  letters ;  that  he 
looked  into  Hottinguer  &  Co.'s  account  in  the  account  current 
book ;  that  he  could  not  say  that  he  had  seen  any  reference  to 
Hottinguer  &  Co.'s  letter  of  January  24th,  1815,  or  to  James 
Perkins's  memorandum  book  ;  that  he  had  not  expected  to  be 
called  as  a  witness  and  bad  not  refreshed  his  recollections  at 
all,  and  could  not  state  exactly  what  examination  he  did  make, 
but  that  he  spent  a  good  deal  of  time  about  it ;  that  his  object 
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Dodge  was  to  find  whence  the  surplus  beyond  the  amount  charged  ui 
Peritins.  ^^^*  books  to  the  French  5  per  cents  arose,  in  order  to  know  to 
""""  wha.  account  it  belonged  and  to  direct  how  it  should  be  enter- 

ed ;  that  finding  an  entry  which  referred  to  the  account  ^f  the 
brig  Dove,  he  went  into  that,  but  found  it  closed  and  the  bal* 
ance  carried  to  profit  and  loss  ;  that  he  could  find  no  explana- 
tion in  the  account  of  Hottinguer  &  Co. ;  that  finally  he  did 
satisfy  both  himself  and  the  defendant,  that  there  was  no  ac- 
count opened  in  the  books  to  which  this  surplus  could  belong ; 
and  that  they  concluded  it  belonged  to  some  of  the  old  St.  Do* 
880  mingo  accounts,  of  wtiich  a  large  amount  had  been  carried  to 
the  debit  of  profit  and  loss. 

The  jury  found  a  verdict  for  the  plaintifiT  for  the  whole  of  his 
claim  deducting  a  commission  of  5  per  cent  on  $7174*10,  the 
amount  of  the  principal ;  subject  however  to  the  opinion  of  the 
whole  Court. 

The  defendant  moved  to  set  aside  the  verdict,  chiefly  on  the 
grounds  that  he  was  not  chargeable  with  interest  on  the  amount 
in  his  hands,  for  any  time  previous  to  the  plaintiff's  first  de- 
mand after  he  had  taken  out  letters  of  administration  in  this 
Commonwealth,  nor  with  the  premium  of  exchange  on  London 
instead  of  Paris. 
Mlmdi  90f&.  Shaw  and  fV.  H.  Gardiner ^  supported  the  motion.  There 
are  two  classes  of  cases  in  which  interest  is  allowed ;  one^ 
where  it  accrues  in  pursuance  of  a  contract,  express  or  implied; 
the  other,  where  it  is  given  as  damages  and  in  the  nature  of  a 
penalty  for  a  default. 

The  mere  receipt  of  the  money  ot  anotlier  person,  where 
there  is  no  contract  and  no  demand  made  of  the  money,  doea 
not  subject  the  receiver  to  the  payment  of  interest.  WaVcer 
V.  Consiabkj  1  Bos.  &  Pul.  306 ;  De  Bemales  v.  Fuller^ 
8  Campb.  426  ;  CaUan  v.  Bragg,  15  East,  223  ;  Gibbs  v. 
Bryant,  1  Pick.  121  ;  Lee  v.  Jlfmn,  8  Taunt.  45  ;  WaUur 
V.  Bradley,  3  Pick.  261  ;  De  Havilland  v.  Bouerbank,  1 
Campb.  50  ;  Shaw  v.  PicUm,  7  Dowl..&  Ryl.  201  ;  Hig- 
gins  v.  Sargent,  2  Barn.  &  Cressw.  348.  In  regard  to  inter- 
est given  as  increase  of  damages,  they  cited  Jltkins  v.  fVheeUr, 
5  Bos.  &  Pul.  205,  and  Day's  note  ;  JlmoU  v.  Redfem, 
S  Bingh.  353 ;  Reid  v.  Rensselaer  Glass  Factory,  3  Coweos 
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436  ;  S.  C.  5  Cowen,  609  ;  Mams  v.  Cordis^  8  Pick.  260;      Dodg* 
Fowler  v.  Shearer^  7  Mass.  R.  14  ;   TTu  Peopk  v.  Gasherie^      PerkiM. 

9  Johns.  R.  71  ;   Wood  v.  Robins,  11  Mass.  R.  604 ;   fVeeki 

y.  Hasty  J  13  Mass.  R.  218  ;  Mason  v.  fVaiie,  17  Mass.  R. 
560  ;   fVinslaw  v.  Hathaway,  1  Pick.  211. 

In  the  case  at  bar  there  was  no  contract  to  pay  interest. 
The  money  came  into  the  defendant's  hand  in  1822  acciden- 
tally. In  order  to  make  him  liable  for  interest,  a  demand  must 
be  made  upon  him  by  a  person  competent  to  give  a  discharge. 
No  such  demand  was  made  until  after  April  10th,  1827,  when 
letters  of  administration  were  granted  in  this  Commonwealth  to  9B1 
the  plaintiff,  and  interest  from  that  day  has  been  paid.  &<- 
~  vens  V.  Gaylord,  1 1  Mass.  R.  263  ;  Cutter  v.  Davenport,  I 
Pick.  86  ;  Trecothick  v.  Austin,  4  Mason,  32.  The  cases  of 
executors,  trustees,  &c.  being  held  liable  for  interest,  stand  oa 
different  ground ;  the  duty  of  their  office  requires  them  to  take 
active  measures,  and  they  are  not  to  wait  to  be  put  in  motion 
Dy  the  party  in  interest.  Younge  v.  Combe,  4  Ves.  101  ; 
Brotsne  v.  Soutkouse,  3  Bro.  C.'C.  107 ;  Schieffelin  v.  Stew- 
art, 1  Johns.  Ch.  R.  620 ;  Mason  v.  Roosevelt,  5  Johns.  Ch. 
R.  534. 

The  defendant  is  not  liable  to  pay  interest  as  for  a  wrongful 
detention  of  the  money.  About  the  time  when  the  plaintiff 
took  out  letters  of  administration,  the  children  of  Unite  Dodge 
gave  a  caveat  to  the  defendant  against  paying  over  the  money 
to  the  plaintiff.  They  might  have  appealed  from  the  decree  . 
appointing  the  plaintiff  administrator,  and  if  upon  an  appeal  the 
decree  had  been  reversed,  the  defendant  could  not  have  resisted 
the  claim  of  another  administrator.  When  the  defendant  paid 
into  court  the  money  supposed  to  be  due  on  three  of  the  bills, 
the  title  to  the  fourth  was  in  dispute,  the  evidence  in  the  hands 
of  the  defendant  at  that  time  being,  that  the  bill  was  the  prop- 
erty of  Perkins,  Burling  &  Co.  The  doubt  being  removed  by 
subsequent  evidence,  the  amount  of  that  bill  was  tendered ; 
which  was  sufficient  to  stop  the  running  of  interest.  Williams 
V.  St:rrs,  6  Johns.  Ch.  R.  353 ;  Suffolk  Bank  v.  Worcester 
Bank,  5  Pick.  106. 

It  will  be  urged  that  there  was  negligence  on  the  part  of  the 
defendant.     Before  this  can  be  determined,  a  preliminary  quee- 
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l>odge  tion  arises,  what  was  the  nature  of  the  agency.  The  evidence 
Peridot,  shows  that  the  business  was  transacted  by  James  Perkins, 
■  though  in  the  name  of  his  house,  as  the  friendly  agent  of  U. 

Dodge,  without  an  expectation  of  compensation.  No  commis- 
sion has  been  claimed,  until  since  the  commencement  of  this 
controversy.  The  bills  were  entered  only  in  J.  Perkins's  own 
memorandum  book. 

If  the  defendant  was  an  agent,  as  well  as  James  Perkins,  so 
soon  as  a  direct  correspondence  took  place  between  U.  Dodge 
and  Hottinguer  &  Co.  in  1805,  any  agency  on  his  part  was  at 
an  end  ;  and  accordingly  U.  Dodge  discharges  J.  &  T.  H. 
Perkins  in  his  books. 

Nor  was  the  agency  renewed  by  the  correspondence  relating 
to  the  officious  intervention  of  Brun,  Fr^res.  Hottinguer  & 
Co.  send  a  cautious  answer  to  an  impertinent  question  ;  for  if 
Brun,  Fr^res,  had  had  authority  to  interfere,  they  would  have 
produced  it.  The  letter  of  J.  Perkins  was  intended  to  prevent 
the  property  from  being  improperly  taken  out  of  the  hands  of 
Hottinguer  &  Co.  U.  Dodge  was  deceased  at  that  time,  and 
DO  person  had  taken  out  letters  testamentary  in  this  country. 
That  letter  could  not  alter  the  liability  of  Hottinguer  &  Co.« 
more  than  the  letter  of  any  stranger. 

But  admitting  that  the  agency  was  resumed  by  J.  &  T. 
H.  Perkins,  the  defendant  has  not  been  guilty  of  negligence. 
It  is  said  he  should  have  given  notice  of  the  receipt  of  the  mon- 
ey in  1822.  There  was  no  person  in  this  State  to  whom  it 
was  his  duty  to  notify  that  fact.  Public  notice  of  an  adminis- 
tration in  another  State  is  not  even  constructive  notice  to  oui 
citizens.  The  defendant  did  not  know  that  the  plaintiff  was 
entitled  to  the  money,  and  it  was  rather  the  duty  of  the  plain- 
tiff to  call  upon  tlie  defendant,  as  he  had  information  sufficient 
to  put  him  on  inquiry ;  whereas  the  defendant  was  ignorant 
whence  the  overplus  of  the  French  funds  arose.  Hemenway 
V.  Hemenuay^  5  Pick.  389  ;  Lateler  v.  Keaguicky  1  Johns. 
Cas  174  ;  Lord  Chedworth  v.  Edwards^  8  Ves.  48  ;  Topham 
V.  Braddicky  1  Taunt.  571  ;  Clark  v.  Moody ^  17  Mass.  R. 
145 ;  Selleck  v.  French^  1  Connect.  R.  32  ;  Child  v.  Dever* 
0uXj  I  Murphey,  398.  If  the  defendant  was  in  fault,  yet  as 
the  plaintiff  likewise  was  negligent,  interest  cannot  be  recovered 
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Ik  HaviUand  v.  Bowerbank^  1  Campb.  50  ;  Dexter  v.  Arnold^       Dodge 
3  Mason,  289  ;   Walktr  v.  Bradley^  3  Pick.  261  ;   Hardwicke      pe.kiML 

V.  Fertion,  14  Ves.  6  )9  ;  Boddam  v.   *yfey,  1    Bro.  C  C. 

239 ;  Merry  v.  Ri/ves^  1  Eden,  7  ;  Morgan  v.  JJforgan, 
3  Dickens,  643 ;  Barrington  v.  O'Brien^  1  Ball  &  Beatty, 
180.  A  party  is  not  liable  for  interest,  where  he  receives 
money  as  his  own,  under  a  mistake  of  facts.  Bruere  v.  Pern' 
berton^  12  Ves.  386  ;  Brown  v.  Campbell^  1  Serg.  &  Rawle, 
176;  Jacobs  v.  Mams^  I  Dallas,  52;  Gittins  v.  S<ee/e, 
1  Swanst.  199  ;   Walker  v.  Bradley,  3  Pick.  261. 

It  is  said  the  defendant  was  negligent  in  not  making  a  383 
more  thorough  examination  of  his  books  and  papers  in  1 822. 
Had  he  supposed  another  person  to  be  interested  in  the  prop- 
erty, the  objection  would  have  weight.  But  the  search  was 
only  for  his  own  convenience,  with  a  view  to  make  the  proper 
entries  in  his  own  books.  Cabot  proceeded  so  far  in  his  inves- 
tigation as  to  have  reason  to  think  that  the  surplus  in  question 
belonged  to  some  of  the  old  St.  Domingo  accounts,  of  which  a 
lai^e  amount  had  been  carried  to  the  debit  of  profit  and  loss, 
and  be  of  course  credits  this  surplus  to  profit  and  loss. 

It  is  said  there  was  negligence  in  not  giving  notice  in  1815. 
But  no  money  was  received  at  that  time,  and  no  person  was 
l^ally  entitled  to  notice. 

Negligence  is  also  imputed  to  the  defendant,  in  not  having 
entries  made  in  his  books  which  would  have  explained  the 
transaction.  According  to  mercantile  usages  and  the  system 
of  accounts  adopted  among  merchants,  the  reception  and  trans- 
mission of  Dodge's  bills  for  collection  in  1803  and  1804,  afford- 
ed no  ground  for  an  entry  in  the  books  of  J.  &  T.  H.  Perkins  ; 
and  if  so,  then  when  the  money  proceeding  from  these  bills 
was  received  in  1822,  there  would  be  no  account  open  in  their 
books  explaining  its  origin,  and  to  which  the  amount  so  receiv- 
ed should  be  credited.  All  that  is  done  by  a  mere  collecting 
agent,  is  to  make  a  memorandum,  in  some  convenient  book,  of 
the  notes  or  drafts  lodged  with  him  for  collection.  He  enters 
wthing  of  them  in  his  account  book,  until  they  are  turned 
luk)  matter  of  account.  The  house  of  .T.  &  T.  H.  Perkins 
bad  no  book  for  such  matters,  because  they  had  no  transactions 
similar  to  this  with  Dodge.     They  were  not  commission  mer- 

33*  aes 
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IKidge       chants,  but  general  merchants  doing  business  for  themselves. 
Perldiu.      ^"  ^^^  ^°"®  therefore,  that  could  be  done  in  the  way  of  ac- 
""""^■"■^  count,  when  J.  Perkins,  who  had  charge  of  the  business,  made 
an  entry  of  these  bills  in  his  own  memorandum  book. 

The  defendant  is  liable,  at  most,  only  at  the  rate  of  exchange 
in  1822  between  Boston  and  Paris,  and  not  at  that  between 
Boston  and  London.  So  soon  as  the  stock  was  sold,  the  pro- 
ceeds were  mingled  with  his  own  funds  and  passed  to  his  cred- 
it ;  and  from  that  moment  he  became  liable  to  the  representa- 
884  tive  of  U.  Dodge,  for  his  proportion.  If  Hottinguer  &  Co., 
and  still  more,  if  Williams  had  failed  before  the  defendant  re- 
ceived the  money,  the  loss  would  hav^e  fallen  on  the  defendant. 
Wren  v.  Kirton^  11  Ves.  377  ;  Massey  v.  Banner^  1  Jac.  & 
Walk.  241  ;  1  Hovend.  on  Fr.  166 ;  Taber  v.  Perroty  2  Gal- 
lison,  565.  Perhaps  the  defendant  should  account  only  at  the 
par  of  exchange.  Mams  v.  Cordis^  8  Pick.  260.  But  if 
the  plaintiff  claims  the  profits  made  by  the  defendant's  negotia- 
tions, he  must  relinquish  his  claim  to  interest.  Heathcoke  v. 
Hulme,  1  Jac.  &  Walk.  122. 

S,  Hubbard  and  Saltongtallf  for  the  plaintiff,  cited  to  the 
point,  that  the  executor  might  have  given  a  valid  discharge 
without  taking  out  letters  of  administration  in  this  Common- 
wealth, Commontoealth  v.  Griffith^  2  Pick.  11  ;  Atkins  v* 
Smithy  2  Atk.  63  ;  Doolitth  v.  Lewis^  7  Johns.  Ch.  R.  45  ; 
and  to  show  that  the  defendant  was  liable  for  interest,  they 
cited  Rapelie  v.  Emory^  I  Dallas,  349 ;  Dilworth^s  Lessee  v. 
Sinderling^  1  Binney,  494  ;  Commonwealth  v.  Crenor^  3  Bin- 
ney,  123  ;  Broton  v.  Campbell,  1  Serg.  &;  Rawle,  179  ; 
Campbell  v.  Mesier,  6  Johns.  Ch.  R.  24  ;  Rensselaer  Glass 
Factory  v.  Reid^  6  Cowen,  596 ;  Pearse  v.  Green,  1  Jac.  & 
Walk.  135;  Pamell  v.  Price,  14  Ves.  503;  Monymcus, 
1  Johns.  R.  31-5  ;  Beats  v.  Giiemsey,  8  Johns.  R.  446  ; 
Amory  v.  McGregor,  15  Johns.  R.  38. 
\9Uu  Putnam  J.  delivered  the  opinion  of  the  Court.  The  ques- 
tions arising  in  this  case  are,  first,  whether  the  defendant  is  lia- 
ble to  pay  interest  from  the  time  when  he  received  the  money, 
to  the  time  when  the  plaintiff,  as  the  executor  of  Unite  Do4g6 
deceased,  demanded  payment, 
aoo 
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And  if  so,  then,  secondly j  upon   what  amount  the  interest       Doige 


V. 

Perkiai. 


shall  be  calculated. 

The  action  is  upon  an  implied  assumpsit,  and  the  judgment 
sounds  wholly  in  damages  for  the  non-performance  of  the  con- 
tract or  undertaking.  If  the  interest  is  not  included  in  the 
contracf,  it  canriot  be  given.  If  it  is  included,  then  it  should 
make  up  a  part  of  the  judgment. 

This  rule  applies  as  well  to  implied,  as  to  express  contracts, 
and  to  verbal,  &<«  well  as  to  written  promises.  Where  there  is  S85 
an  express  promise  in  writing  to  pay  interest,  the  amount  of  the 
damages  becomes  a  mere  matter  of  calculation.  But  whether 
there  has  been  an  implied  promise  to  pay  interest,  often  de* 
pends  upon  the  usages  of  trade  and  dealings  between  the  par* 
ties  ^  and  other  circumstances,  which  explain  the  duty  underta* 
ken  to  be  performed.  And  if  upon  the  whole  matter  the  de- 
fendant has  not  performed  it,  interest  is  to  be  assessed  as  dam- 
ages  for  the  breach.  If  it  were  not  so,  the  remedy  would  be 
incomplete.  ThDse  usages  of  trade,  and  other  facts  and  cir- 
!^umstances,  and  the  dealings  between  the  parties,  are  proper 
subjects  for  tbo  consideration  of  the  jury.  But  when  they  are 
agreed  by  the  parties  or  found  by  the  jury,  the  law  arising  from 
them  is  to  be  declared  by  the  Court. 

If,  for  example,  one  should  promise  in  writing  to  pay  money 
to  another  on  a  day  certain,  and  fail  to  do  so,  interest  would  be 
added  to  the  amount  of  damages,  notwithstanding  the  writing 
did  not  express  it.  It  would  be  added  as  a  compensation  for 
the  non-performance  of  the  contract.  If  there  were  a  verbal 
contract  to  the  same  effect,  the  same  rule  of  damages  should 
be  followed.  The  case  of  Robtmon  v.  Bland^  2  Burr.  1086, 
IS  a  leading  one  upon  this  point.  It  was  before  the  revolution- 
ary war,  and  was  determined  by  Lord  Mansfield  and  his  able 
associates,  upon  sound  principles.  It  was  for  money  lent  in 
France,  for  the  security  of  which  a  bill  of  exchange  was  drawn 
payable  at  short  sight  in  England.  The  bill  of  exchange  how- 
3Vor  was  avoided,  because  it  was  given  for  money  lent  at  the 

>  See  Renh  ▼.  JifiJiUigim',  8  Wendell,  109 ;  Wood  ▼.  Hiekok,  2  Wendell,  501 ; 
Rod  y.  lUmMsdUar  Glast  Faeiary,  3  Cowen,  436;  Chitty  on  Contr.  (4th  An. 
•d«)506. 
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Dodge  time  and  place  of  gamiog.  The  contract  raised  by  the  law,  to 
PerkuiB.  P^y  ^^^  ^^  money  lent,  was  held  to  be  good,  although  the 
'  Hcurity  was  void.     Upon  the  facts  found,  the  court  were  to 

determine  whether  interest  should  be  payable  ;  and  they  held, 
that  it  was  to  be  inferred  from  the  facts  proved,  that  the  money 
was  to  be  paid  in  England  at  a  certain  time,  and  that  interest 
should  be  added,  as  part  of  the  damages,  up  to  the  time  of  the 
judgment. 

There  the  borrower.  Sir  John  Bland,  died,  and  there  was 
no  express  promise  concerning  interest.  The  money  was  not 
paid.  Lord  Mansfield  said,  '^  Although  this  be  nominally  an 
action  for  damages,  and  damages  be  nominally  recovered  in  it, 
yet  it  is  really  and  effectually  brought  for  a  specific  perform- 
S86  ance  of  the  contract.  For  where  money  is  made  payable  by 
an  agreement  between  parties,  and  a  time  given  for  the  payment 
of  tf,  this  is  a  contract  to  pay  the  money  at  the  given  time,  and 
to  pay  interest  for  it  from  the  given  day,  in  case  of  failure  of 
payment  at  that  day."  fVilmot  J.,  in  a  very  able  opinion,  said, 
(p.  1083,)  the  damage  was  the  whole  interest  due  upon  the 
money  lent,  from  the  time  of  its  being  payable,  up  to  the  time 
of  signing  the  judgment.  Interest  was  added  to  the  principal 
sum  accordingly,  and  the  judgment  was  for  the  aggregate  sum, 
as  damages  for  the  breach  of  the  contract. 

If  the  money  is  not  paid  at  the  day  stipulated,  the  debtor  is 
in  fault.  He  detains  the  money  of  his  creditor.  So  if  the 
money  is  payable  upon  demand,  interest  is  allowable  after  a  de- 
mand, by  writ  or  otherwise.  The  law  supposes  the  party  to  be 
in  fault,  if  he  does  not  pay  upon  demand. 

The  great  inquiry  is,  whether  the  party  has  done  all  that  the 
law  required  of  him  in  the  particular  case  ;  whether  acting  on 
his  own  account,  or  as  agent,  executor,  administrator,  guardian 
or  trustee  for  others.  If  he  has,  he  is  not  accountable  for  in- 
terest ;  if  he  has  not,  he  is  accountable  for  it  as  a  compensa- 
tion for  the  non-performance  of  his  contract. 

There  are  cases  where  the  law  requires  the  party  to  pay  over 
money  which  he  has  acquired,  immediately,  without  waiting  for 
any  demand  or  request  of  payment ;  as  where  he  has  obtained 
it  by  fraud.  The  promise  which  the  law  implies,  extends  as 
well  to  the  interest  as  to  the  principal  sum,  so  wrongfully  ar- 
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f  u  red  and  detained.     In  Wood  v.  RobbinSy  1 1  Mass.  R.  506,       Dodge 
the  party  was  originally,  and  continually  in  fault.  ^  Perkiivt 

The  same  rule  applies  where  the  party  received  the  money  — 
(avvTuUy  for  a  particular  purpose,  and  misapplied  it ;  as  in  Fow- 
ler V.  Shearer^  7  Mass.  R.  14,  where  the  defendant  (who  was 
au  attorney)  should  have  indorsed  it  on  a  note  which  he  held 
for  collection,  but  did  not,  and  in  consequence  of  his  neglect 
the  promisor  was  obliged  to  pay  the  whole  of  the  note.  It  was 
held  that  the  attorney  was  accountable  for  interest,  as  well  as 
principal,  and  Parsons  C.  J.  thought  that  the  interest  should 
commence  from  the  time  of  payment.  That  was  an  action  for 
money  had  and  received. 

The  same  rule  is  recognized  in  Hughes  v.  Kearney^  I   Scfa.        387 
Sl  Lefr.  134,  where  the  vendee  retained  part  of  the  purchase 
money  to  pay  off  incumbrances,  but  did  not.     It  was  deter- 
mined that  it  should  carry  interest,  because  there  was  a  misap- 
propriation.^ 

The  same  rule  should  apply  where  a  party  has  acted  as  agent 
to  render  a  reasonable  account,  but  has  omitted  to  do  so  for  an 
unreasonable  time.  Interest  should  be  calculated  from  the 
time  of  the  breach  of  his  undertaking.  Crawford  v.  Willing^ 
I  Dallas,  349,  note.^ 

If  the  party  were  a  stakeholder  without  fault,  he  would  not 
^  chargeable,  notwithstanding  the  money  were  in  his  hands 
several  years.     Lee  v.  Jlftinn,  8  Taunt.  45. 

S.  P.  in  Williams  v.  Storrs,  6  Johns.  Ch.  R.  353.  But 
^'  if  the  agent  had  received  the  money,"  said  the  Chancellor, 
^^  and  neglected  for  a  long  time  to  inform  his  principal  of  the 
fact  and  wilfully  pcffered  him  to  remain  in  ignorance  that  his 


>  See  IValker  t .  Bradley,  3  Pick.  (2d  ed.)  262,  note  1  ;  Depcke  v.  Muim,  3 
Carr.  Sl  Payne,  112;  Hieks  y.  Mareeo,  5  Carr.  &  Payne,  496;  QoodchUdy. 
FsntoH,  3  Tounge  &  Jerv.  481 ;  Chltty  on  Contr.  604 ;  Taylor  v.  Knox,  1  Da- 
aa,  398 ;  King  y.  Didd,  9  Ser;.  A  Rawie,  409 ;  Graham  v.  WUlianu,  16  Ser;. 
&  Rawle,  257 ;  FoMhaU  y.  Rudy  16  Serg.  &  Rawle,  266. 

>  So  where  the  purchase  money  was  not  paid  because  of  an  action 
bffoaght  against  the  vendee  on  an  adyerse  claim  set  up  to  the  property  sold, 
the  vendee  having  held  the  possession,  while  payment  was  delayed,  and  the 
action  having  resulted  in  favor  of  the  vendee.  Sdden  v.  JameSy  6  Randolph, 
485.  See  also  Brockenhrougk  v.  Blytlte^  3  Leigh,  619;  Hart  v.  Brand,  1  A 
K.  Marshall,  161. 

See  Stoiy's  Comm.  Agency,  192. 
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lyodge      debtor  had  paid  to  the  agent,  there  would  be  equitj  in  reqiiir 
Perkina.      '"6  ^^^  agent  to  pay  interest,  for  here  woald  be  a  case  of  de* 
fault,  and  breach  of  duty.'^ 

A  factor  is  in  duty  bound  to  account  to  his  principal,  in  a 
reasonable  tiaoe,  without  any  deaiand,  in  cases  where  a  demand 
would  be  impracticable  or  highly  inconvenient.  He  would  be 
held,  according  to  the  course  of  business,  to  give  his  principal 
information  of  his  progress  in  the  transaction,  and  if  he  should 
neglect  unreasonably  to  forward  bis  account  to  his  employer, 
this  negligence  would  be  a  breach  of  his  contract  and  subject 
him  to  an  action.  Clark  r.  Moodt/y  17  Mass.  R.  149  ;  Ladjf 
Ormond  r.  Hutchinson^  13  Ves.  53  ;  Elarl  of  Hurdwicke  v 
Vernon,  14  Ves.  604. 

It  is  the  settled  law  of  New  York,  that  interest  is  to  be  al- 
lowed for  money  received  or  advanced  ibr  the  use  of  another^ 
^^  after  a  defauU  in  jMiymeftl."  Campbell  v.  Jlfencr,  6  Johns. 
Ch.  R.  24. 

So  if  the  agent  bad  engaged  to  invest  the  money,  but  omitted 
to  do  so,  he  is  to  answer  (or  the  interest  from  the  time  he  should 
have  invested.     Broum  v.  Sottlhomsej  3  Bro.  C.  C.  107  ;  Th€ 
People  V.  Gusheriey  9  Johns.  R.  71.' 
969  There  are  some  late  English  cases,  which  would  seem  to  be 

contrary  to  the  rule  requiring  interest  after  non-payment  at  a 
day  certain.' 

Thus  in  Gordon  v.  Swan,  12  East,  419,  which  was  for  the 
price  of  goods  sold  and  delivered  payable  on  a  certain  day, 
Lord  Ellenborongh  said,  that  ^^  the  giving  of  mterest  should 
be  confined  to  bills  of  exchange  and  such  like  instruments.'^ 
No  reasons  are  given,  and  it  is  not  easy  to  see  why  the  same 
rule  of  damages  shouM  not  be  applied  in  that  case,  as  in  the 
case  of  any  other  contract  for  money  to  be  paid  at  a  certaiu 
day. 

In  Higgins  v.  SargevU,  2  Barn.  &  Cressw.  348,  the  restric- 
tion of  interest  to  mercantile  securities  was  recognized,  and 

>  See  Harrison  v,  Ltmgy  4  Desaus.  110. 

>  See  MarskaU  ▼.  Poole,  13  East,  99 ;  De  Bemales  v.  Fuller,  2  Campb  428, 
429 ;  Calton  t  Bragg,  15  East,  225;  Chiity  on  Contr.  (4th  Am.  ed.)5(i4, 506* 
Page  T.  ffewmauy  9  Barn.  &  Cressw.  378 ;  Fosstr  ▼.  WtsUm,  0  Bingh.  709 
Jtemmm  t.  DougUu»,7  Har.  &  Johns.  417 ;  Reab  ▼.  JfJiUitter  8  WenileU.  109 
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Abbott  C.  J.  stated  the  rule  to  be  established,  that  interest  is       Dod^ 
allowed  by  law  only  upon  mercantile  securities,  or  in  those      PeHdiMi 
cases  where  there  has  been  an  express  promise  to  pay  interest,  *""^ 

or  where  such  promise  is  to  be  implied  from  the  usage  of  trade 
or  otiier  circumstances. 

Now  I  have  no  objection  to  this  general  rule,  but  I  very 
much  doubt  the  application  of  it  according  to  the  case  of  Hig-' 
gins  V.  Sargent.  That  was  on  a  policy  upon  the  life  of  one 
Burton,  payable  in  six  months  after  proof  of  his  death.  It  Is 
difficult  to  perceive  a  good  reason  why  interest  should  not  have 
been  given  after  the  money  ought  to  have  been  paid  according 
to  the  promise.  Thaiy  we  have  seen,  was  the  principle  adopt- 
ed by  Lord  Mamfitld  and  his  associates,  where  the  promise 
was  raised  by  xmplicaHon  of  law.  A  fortiori  would  it  seem  to 
apply  to  an  undertaking  in  \mting.  Lord  Thurloto^  in  Bod' 
dam  V.  Ryley  1  Bro.  C.  C.  239,  and  2  Bro.  C.  C.  2,  after 
noticing  many  cases,  comes  to  the  conclusion,  that  '^all  con* 
tracts  to  pay  undoubtedly  give  a  right  to  interest  from  the  time 
when  tbe  principal  ought  to  be  paid." 

We  have  no  statute  regulating  this  subject,  and  none  is  ne 
cessary.  Upon  the  principles  of  the  common  law,  we  think  it 
clear  that  interest  is  to  be  allowed,  where  the  law  by  implica- 
tion  makes  it  the  duty  of  the  party  to  pay  over  the  money  to 
the  owner  without  any  previous  demand  on  his  part.  Thus, 
where  it  was  obtained  and  held  by  fraud,  interest  should  be 
calculated  from  the  time  when  it  was  received.  So,  where 
there  has  been  a  default  of  paying  according  to  agreement, 
express  or  implied,  to  pay  on  a  day  certain,  or  after  demand,  38) 
or  after  a  reasonable  time. 

The  nature  and  extent  of  the  undertaking  must  depend  upon 
the  facts  proved  in  each  particular  case.  But  when  it  is  ascer- 
tained at  what  lime  the  money  should  have  been  paid,  the  law 
raises  a  promise  to  pay  damages  for  the  detention  after  the  breach 
of  the  contract.  For  it  is  the  essence  of  every  assumpsit  or 
undertaking,  that  it  is  to  be  performed  specifically,  or  that  dam- 
ages shall  be  paid  for  the  non-performance. 

We  proceed  to  apply  the  facts  in  this  case  to  the  principles 
of  the  law  above  stated,  to  ascertain  whether  Messrs.  PerkiDB 

3B6 
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Dodge      have  performed  their  agency  according  to  the  requisitions  oi 

Peridn..     ^J"«^- 

There  seems  to  be  no  objection  to  their  transactions  from. 

1804,  the  time  when  they  undertook  the  agency  in  regard  to 
these  bills,  to  June,  1805,  when  they  were  delivered  to  Hot- 
tinguer  &  Co.  at  Paris  by  James  Perkins,  and  Unite  Dodge 
was  put  into  direct  communication  with  that  house.  The  coun- 
sel for  the  defendant  contended,  that  the  agency  of  Messrs. 
Perkins  then  ceased,  and  that  Unite  Dodge  so  understood  the 
matter,  as  appears  by  the  entry  in  his  books  discharging  Messrs. 
Perkins  and  charging  Hottinguer  &  Co.  as  agents  for  the  col- 
lection. We  think  that  reasoning  is  correct.  The  house  oi 
Messrs.  Perkins  had  so  far  certainly  done  all  that  could  be 
reasonably  required.  They  had  promptly  remitted  the  bills  to 
Paris  for  collection,  and  they  advised  their  prmcipal  of  their 
doings  and  of  the  progress  of  the  affair  frequently.  Their  trust 
was  surrendered  to  Hottinguer  &  Co.  and  undertaken  by  that 
house,  and  Unite  Dodge  assented  to  the  transfer.  If  Messrs. 
Perkins  had  done  nothing  more  in  the  case,  there  would  have 
been  an  end  of  their  agency. 

In  September,  1806,  Messrs.  Brun,  Fr^res,  made  certalo 
inquiries  of  Hottinguer  &  Co.  concerning  these  bills,  with  in- 
tent, obviously,  to  get  them  into  their  own  hands.  Hottinguer 
&  Co.  gave  immediate  information  to  Messrs.  Perkins,  saying 
that  it  was  evident  in  that  affair  they  had  no  account  to  render 
but  to  James  &  Thomas  H.  Perkins.  That  was  assented  to 
by  Messrs.  Perkins,  who,  on  the  19th  of  December,  18C6, 
S90  advised  Hottinguer  &  Co.  that  these  bills  were  indorsed  to 
them  and  had  become  their  property.  The  legal  title  might  be 
considered  in  Messrs.  Perkins,  by  reason  of  the  indorsement  ; 
but  the  equitable  right  was  in  the  estate  of  Unite  Dodge,  who 
had  deceased  six  months  before  that  time.  These  directions 
were  given,  probably,  to  assist  Hottinguer  &  Co.  in  evading 
the  impertinent  inquiries  of  Brun,  Freres.  Be  that  as  it  may, 
it  was  a  voluntary  or  assumed  agency  on  the  part  of  Messrs. 
Perkins  ;  but  an  agency,  however,  which,  by  the  rules  of  the 
law,  subjected  them  to  reasonable  accountability.  Whether 
they  knew  that  Unite  Dodge  was  then  dead,  does  not  appear  ; 
but  whether  they  did  or  did  not,  they  undertook  to  manage  foi 
39e 
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whomsoever  it  might  concern,  and  to  give  notice  and  to  render       Dodge 
a  reasonable  account  of  their  doings.     But  no  notice  was  given.       perfdna. 
The  attention  of  Hottinguer  b  Co.  was  withdrawn  from  U. 
Dodge  or  his  representatives,  and  directed  to  Messrs.  Perkins. 
It  is  not  suggested  that  those  gentlemen  adopted  this  course 
from  any  improper  motive.     Their  previous  transactions  indi 
cated  not  only  good  motives,  but  an  extraordinary  degree  of  in 
terest  in  the  welfare  of  Unite  Dodge.     No  fraud  is  imputed  to 
the  defendant.     The  counsel  for  the  plaintiff  disclaim  any  such 
suggestion.     They  do  not  charge  any  intentional  misappropria- 
tion or  misdirection  of  the  fund  on  the  part  of  either  partner,  or 
any  intentional  concealment  of  its  existence.     And  we  decide 
the  case  upon  that  ground. 

But  the  defendant  contends  that  there  has  not  been  any  neg- 
lect on  the  part  of  himself  or  of  his  house  ;  that  the  extiaojdi- 
nary  lapse  of  time  between  the  receiving  of  the  bills  in  1804, 
and  of  the  money  proceeding  from  them  in  1822,  and  their 
little  value  for  so  many  years  previous  to  their  liquidation  in 
1815,  connected  with  the  fact  that  the  business  was  conducted 
by  the  deceased  partner,  and  that  during  that  whole  period  the 
house  was  engaged  in  extensive  business,  accounted  for  the 
fact,  that  the  surviving  partner  should  not  have  borne  in  mind 
the  claim  of  Dodge. 

But  the  estate  of  Dodge  ought  not  to  suffer  from  those  con 
siderations.     If  the  Perkinses  have  occasioned  loss  and  damage 
to  It  by  their  neglect  of  duty,  assumed  or  implied  by  law,  they 
are  answerable. 

This  claim  on  the  French  government  rested  in  the  hands  of         391 
Hottinguer  &  Co.  until    1815,  when  it  was  liquidated  for  ac- 
count of  Messrs.  Perkins  :  of  which  liquidation  they  were  duly 
'nformed.     But  no  notice  of  such  liquidation  was  given  to  the 
heirs  of  Unite  Dodge. 

It  has  been  urged,  that  Messrs.  Perkins  were  not  bound  lO 
Jock  the  world  over  for  the  owners  of  this  property  ;  that  the 
neglect  is  to  be  ascribed  to  the  plaintiff  in  not  calling  upon  Hot- 
tinguer &  Co.  ;  for  he  had  Unite  Dodge's  books  and  papers, 
which  show  that  the  French  house  had  the  bills  for  collection. 
We  think  however,  that  the  plaintiff  might  well  have  rested 
upon  the  belief  and  expectation,  that  Hottinguer  &  Co.  would 
VOL.  IX.  34  ^ 
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l>odge       have  given  ioformation  to  the  beirs  of  Unite  Dodge,  if  they  had 

The  claim  still  continued  in  the  hands  of  Hottingoer  Sl  Co. 
until  the  death  of  James  Perkins  in  1822  ;  when  the  defendant, 
who  acted  as  liquidator,  directed  the  French  funds  belonging 
tc  his  late  house  to  be  remitted  to  London.  The  proceeds  of 
the  bills  which  belonged  to  the  estate  of  Unite  Dodge  were  in- 
cluded with  the  funds  of  Messrs.  Perkins.  The  proceeds  of 
the  whole  were  accordingly  placed  in  the  hands  of  Samuel 
Williams  ;  and  the  defendant  drew  bills  for  the  same,  which 
were  paid.  No  notice  of  these  transactions  was  given  to  the 
beirs  of  Unite  Dodge. 

It  has  been  urged  however  for  the  defendant,  that  he  did  not 
personally  know  that  there  were  any  funds  in  his  hands  which 
belonged  to  the  estate  of  Unite  Dodge.  And  we  have  no 
doubt  of  the  truth  of  that  suggestion.  But  we  think  it  very 
clear  that  he  ought  to  have  known  it.  He  is  chargeable  on  the 
ground  of  negligence  on  the  part  of  his  house,  (James  Perkins 
having  undertaken  the  management  of  the  business,)  for  which 
he  is  legally  responsible,  a  loss  having  arisen  thereby  to  the  es- 
tate of  Unite  Dodge. 

James  Perkins  had  conducted  the  affairs  relating  to  the  St. 
Domingo  bills.  If  the  defendant  had  personally  known  that  a 
part  of  the  funds  remitted  to  Williams  belonged  to  the  estate  of 
Unite  Dodge,  we  think  he  could  and  would  have  informed  the 
mother  or  brother  or  the  family  of  the  deceased  in«  Boston. 
The  same  disposition  which  congratulated  the  mother  upon  the 
99S  safe  arrival  of  her  son  from  the  desolations  of  St.  Domingo, 
would  have  induced  the  defendant  to  give  any  other  informa- 
tion to  her  and  the  family,  in  which  their  interests  were  involv- 
ed. The  truth  was,  as  we  believe,  that  this  affair  escaped  the 
attention  of  the  house  of  Messrs.  Perkins.  But  in  point  of 
law,  we  are  clear  that  no  sufficient  excuse  is  shown  for  their 
neglect.  An  account  of  this  agency  should  have  been  carried 
forward  into  the  books  of  the  company. 

It  has  been  argued,  that  it  was  res  inier  alios  acta  ;  that  it 
would  have  been  an  absurdity  to  keep  the  account  which  coi> 
cerned  Hottinguer  &  Co.  and  Unite  Dodge,  in  the  books  of 
James  &  l^bomas  H.  Perkins.     But  it  would  seem  to  be  as 
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great  an  absurdity  to  undertake  the  management  of  this  concern  Dod|r». 
for  the  benefit  of  Unite  Dodge  or  his  estate,  and  mix  it  up  Pcrkins 
with  ibeir  own  on  the  company  bodes,  without  clue  or  credit 
which  should  lead  to  a  proper  adjustment.  It  was  not  an  affiiir 
inter  altos.  When  the  bills  were  received,  James  Perkins 
made  a  proper  entry  in  his  memorandum  book,  by  which  it 
would  appear  that  his  house  had  duties  to  perform  for  the  ac- 
count of  Unite  Dodge.  If  there  would  be  an  objection  to  the 
carrying  of  that  account  to  Mh  receivable  generally^  a  separate 
account  might  and  should  have  been  opened  with  '^  bills  re* 
ceivable  on  account  of  Unite  Dodge,"  or  "on  credit,"  or  in 
aome  form,  which  would  have  exhibited  the  true  state  of  the  of 
fair.  If  that  had  been  done,  we  have  no  doubt  that  the  liqui- 
dator would  have  taken  proper  measures  to  fulfil  the  agency. 
The  plaintiff  would  have  had  the  immediate  benefit  of  the  funds 
remitted  to  London.  But  the  plaintiff  is  not  to  suffer  from  the 
omission.  The  neglect  of  one  partner  must  affect  both.  It 
is  no  justification  for  withholding  compensation,  that  the  busi- 
ness was  managed  by  the  senior  partner.  Both  were  equally 
accountable  in  law. 

It  has  been  argued  that  there  was  no  person  legally  author- 
ized by  law  to  receive  the  money  and  give  a  valid  discharge  for 
it.  But  that  circumstance  should  not  avail,  if  it  were  occasion 
ed  by  the  laches  of  the  defendant.  It  appears  that  this  was  a 
very  important  part  of  Unite  Dodge's  property.  It  was  the 
^reck  saved  from  the  disasters  of  the  revolution  in  St.  Domin- 
go If  this  were  lost,  the  expense  of  an  administration  might  399 
have  been  unnecessary.  If  the  mother  and  brother  had  been 
informed  of  the  facts,  it  cannot  be  doubted  but  that  an  adminis- 
trator or  executor  would  have  been  appointed  here.  The  will 
was  proved  in  New  York  in  1807. 

The  argument  that  this  was  a  friendly  agency,  undertaken 
without  any  expectation  of  commissions  for  services,  we  think 
cannot  make  any  suflicient  excuse  for  the  want  of  reasonable 
care  in  conducting  it. 

Nor  is  tho  suggestion  that  the  defendant  has  had  no  gain,  to 
be  received  as  an  excuse  for  the  loss  which  the  estate  of  Unite 
Dodge  has  sustained.  Ahhough  these  funds  were  not  invested 
after  they  were  remitted  to  London,  they  constituted  a  part  of  a 
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Dodge       large  sum,  which  the  great  coocems  of  the  defeodant's  house 

Perkins,      required  to  be  on  hand  to  answer  as  the  occasions  should  re> 

quire.     But  the  defendant  is  not  chargeable  upon  that  ground, 

but  because  there  was  a  failure  to  bestow  that  care,  which  the 

law  required,  in  the  management  of  the  business.* 

It  has  been  urged,  that  the  defendant  was  not  answerable  as 
agent  or  factor,  until  after  demand.  That  is  true  as  a  general 
proposition  ;  but  the  omitting  to  render  an  account  after  a 
reasonable  time,  makes  a  demand  unnecessary.  We  all  tliink 
that  the  law  required  the  defendant  to  take  the  firet  step,  under 
the  circumstances  of  this  case. 

We  cannot  think  tliat  this  is  a  case  of  mutual  mistakes, 
which  is  remediless  because  both  parties  were  alike  guilty  of 
laches. 

And  upon  consideration,  we  are  all  of  opinion  that  the  law 
requires  the  defendant  to  account  for  the  interest  for  the  time 
it  is  claimed  in  this  action. 

It  is  then  to  be  considered,  upon  what  sum  or  principal  the 
interest  should  be  calculated. 

This  presents  two  questions  :  I .  Whether  the  bill  for 
9842,91  francs  (which  in  the  argument  was  called  the  fourth 
bill)  is  to  be  included ;  and  2.  whether  the  plaintiff  shall  re« 
cover  upon  the  value  of  the  funds  invested  in  France  at  the  rate 
of  exchange  on  Paris,  or  for  the  exchange  on  London,  which 
was  received  by  the  defendant. 

And  upon  a  careful  examination  of  the  evidence,  we  are 
satisfied  that  the  fourth  bill  is  to  be  included  in  the  judgment. 
394  It  has  been  said  that  the  defendant  should  not  be  answerable 

for  interest  upon  the  fourth  bill,  because  it  was  indorsed  to 
James  Perkins  individually,  in  France,  and  not  to  the  house ; 
and  it  was  doubtful,  to  say  the  least,  to  whom  it  belonged,  as 
James  Perkins  stated  in  his  book,  that  it  belonged  to -P.  B.  & 
Co.,  meaning  Perkins,  Burling  &,  Co.  But  we  are  entirely 
satisfied  that  he  was  mistaken.  That  bill  was  received  by  him 
in  France,  after  the  other  three  bills  had  been  received  in  Bos** 
ton.  His  original  entry  therefore  contained  an  account  of  onlt 
the  three  bills  received.     But  he  delivered  the  fourth  bill  to 

■  flee  Story's  Comm.  Bailments,  (2d  et'..)  134  et  m;. 
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H  juinguer  k  Co.  and  inforined  tbem  that  it  belonged  to  Unite  Dodgv 
Dodge.  And  Unite  Dodge  made  an  entry  of  this  bill  in  his  PeMoa 
books,  describing  it  particulaFly  ;  and  he  included  it  in  his  state-  "' 

ment  to  Hottinguer  &  Co.,  and  they  repeatedly  refer  to  ii  with 
the  others,  to  make  up  the  sum  of  43099,76  francs.  We  have 
therefore  all  the  parties  concerned,  when  the  transaction  was 
recent,  declaring  that  bill  to  belong  to  Dodge.  The  account 
of  Hottinguer  &  Co.  of  the  liquidation  of  the  bills  by  the 
French  government,  was  received  by  James  Perkins  in  1815, 
at  Boston  ;  and  finding  in  his  memorandum  book  an  account 
of  only  three^  he  accordingly  placed  those  only  to  the  credit 
of  Dodge.  If  the  fourth  had  been  entered,  or  if  he  had  recol- 
lected the  transaction,  he  would  without  doubt  have  included 
that  also.  The  proceeds  of  this  bill  came  into  the  account  of 
the  late  firm,  and  have  been  received  by  the  liquidator.  He 
became  legally  accountable  for  the  interest  upon  the  proceeds 
of  this,  as  of  the  other  three  bills. 

In  regard  to  the  exchange,  it  is  to  be  considered  that  the 
funds  were  to  be  remitted  to  London  according  to  the  original 
undertaking  of  Messrs.  Perkins.  It  is  so  stated  by  James  Per- 
kins in  his  book  ;  and  we  think  it  fair  to  presume,  that  the 
agency  was  resumed  upon  the  same  terms  upon  which  it  was 
originally  taken.  That  was  the  usual  mode  adopted  by  Ameri- 
can merchants,  and  was  adopted  by  the  defendant  in  1832. 
The  plaintiff  assents  to  that  course.  The  funds  so  remitted  to 
Williams  should  have  been  placed  to  the  credit  of  the  estate  of 
Unite  Dodge,  and  the  plaintiff  would  have  been  entitled  to  the 
benefit  of  the  rate  of  exchange.  We  all  think  that  the  verdict 
is  right  in  that  respect. 

There  were  some  accidental  miscalculations,  which  were        391 
agreed  by  the  parties  to  be  rectified,  which  will  be  done  ac- 
cordingly ;  and  the  verdict  is  to  be  altered  conformably  to  the 
principles  before  expressed. 
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TosEPH  Hall,  Judge,  &c.  versus  Thomas  Gushing 
and  John  Mackat. 

Where  ■  ftatale  directa  a  bond  to  be  given  lor  a  ipeeial  purpoee,  it  ■eeme  that  any 
thiag  added  in  the  condition,  which  is  not  required  bj  the  ftatute,  it  not  binding  oe 
the  obligor. 

A  etatme  preecribes  the  form  of  a  bond  to  be  given  by  adminiitratore  tc  the  Jodge  of 
probate;  another  statute  requires  exeeotors  **  to  give  bond  in  tlie  same  manner  ad* 
ministraton  are  by  law  obliged  to  be  bonnd."  HM^  that  it  is  not  necessary  for 
the  bond  given  by  an  executor  to  be  in  precisely  the  same  form  as  the  bond  required 
of  an  administrator,  bot  that  it  may  and  ought  to  vary  as  the  duties  of  an  execotor 
vary  finom  those  of  an  administrator. 

Hie  condition  of  the  statutory  bond  of  ndnrinistnton  requires  them  to  *'  admmisim 
according  to  law."  Tlie  condition  of  a  bond  taken  of  an  executor,  which  required 
him  to  «<  administer  according  to  the  will,"  was  hdd  to  be  confonnaUe  to  the 


HM  also,  that  the  efieet  of  the  bond  wonki  have  been  the  same,  if  the  words  had 
been  «  administer  according  to  law,"  the  law  requiring  the  executor  to  aitemista 
according  to  the  will. 

A  testator  gave  the  residue  of  his  personal  estate  to  his  minor  chiMren,  and  directed 
his  executor  **  to  invest  his  personal  estate  in  public  ioods,"  and  to  **  apply  the  in- 
oome  thereof  to  the  maintenance  and  education  of  his  children  during  their  minor- 
ity," and  to  pay  them  their  shares,  part  when  they  should  be  twenty-one,  and  part 
when  they  should  be  twenty-four  years  of  age.  The  executor  gave  the  osnal  bond. 
In  an  action  on  the  bond  against  the  executor  and  his  sureties,  a  geaeral  performance 
was  pleaded,  and  the  plaintiff,  after  the  will  had  been  enrolled,  replied,  assigning 
as  a  breach  of  the  bond,  that  the  executor  did  not  invest  the  personal  estate  in  pub- 
lic funds  according  (o  the  directions  of  the  will.  On  demurrer,  kdd,  that  it  was 
the  duty  of  the  executor  to  invest  ihe  personal  property;  and  that  the  replication 
set  out  a  sufficient  breach  of  the  bond. 

The  investing  of  the  money  in  the  funds  and  dividing  it  aaBong  the  children  at  the 
times  mentioned  in  the  will  were  duties  incumbent  on  the  executor  as  such,  and 
would  have  been  so  on  an  administmtor  with  the  will  annexed. 

If  any  person  had  been  appointed  trustee  for  the  nwintenance  and  education  of  the 
children,  his  right  over  the  property  would  have  only  extended  to  the  income  of  the 
funds,  the  executor  having  the  right  to  retain  the  fimds,  to  divide  ameng  the  chil- 
dren as  they  should  become  entitled  to  their  shares. 

An  executor,  who  is  also  trustee  under  the  will,  cannot  be  considered  as  holding  any 
part  of  the  assets  in  the  btter  capacity,  until  he  has  settled  an  accouat  at  the  pro- 
bate office  as  executor,  in  which  he  is  credited  as  executor  with  the  aflsooM  <vhicb 
he  holds  as  trustee. 
39€  Such  an  account  ought  not  to  be  passed  by  the  Judge  of  probate  without  first  requir- 

ing bonds  firom  the  party  as  trustee. 

This  was  an  action  of  debt  on  a  probate  bond,  given  by 
Thomas  Gushing  as  principal,  and  Mackay  as  surety,  lo  the 
judge  of  probate  of  Suffolk ;  and  was  brought  on  behalf  of 
Experience  S.  H.  Freeman,  daughter  and  legatee  of  Watsoo 
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Freeman.     Oo  oyer  it  appeared  to  be  an  executor's  bond  ir        Hail 
common  form,  conditioned  that  Gushing,  the  executor  of  the     r^^mg. 
will  of  Watson  Freeman,  should  make  and  return  under  oath  * 

an  inventory  of  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased which  had  or  should  come  into  his  hands,  and  the  same 
goods,  chattels,  rights  and  credits  should  ^*  well  and  truly  ad- 
minister according  to  said  will ; "  and  should  render  an  account 
within  a  year.  After  oyer  of  the  condition,  the  defendant 
Mackay,  who  alone  appeared,  pleaded  a  general  performance 
of  the  condition  of  the  bond. 

The  plaintiff  then  prayed  that  the  will  mentioned  in  the  con- 
dition of  the  bond  should  be  enrolled,  which  was  accordingly 
done.  The  will  gives  the  testator's  personal  estate  to  his  five 
children,  Watson  Freeman,  Mary  Ann  Freeman,  Charlotte 
Freeman,  Benjamin  Freeman  and  Experience  S.  H.  Freeman, 
to  be  apportioned  and  disposed  of  as  therein  after  directed. 
It  then  provides,  that  in  consideration  of  the  greater  expense 
which  the  education  of  his  sons  will  require,  they  shall  each 
receive  one  thousand  dollars  more  than  thdr  sisters.  Tt  then 
continues,  ^^  And  I  will  and  direct,  that  all  the  residue  of  my 
personal  estate  shall  be  distributed  in  equal  portions  among  all 
my  children  above  mentioned,  and  I  do  hereby  request  and 
direct  the  executors  of  this  my  last  will  and  testament  to  dis* 
pose  and  invest  my  personal  estate  in  public  funds  in  the  most 
secure  and  advantageous  manner,  and  to  appropriate  and  apply 
the  income  thereof  to  the  maintenance  and  education  of  my 
said  children  during  their  minority,  according  to  the  apportion- 
ment above  made,  and  to  pay  to  each  of  my  said  sons  his 
respective  share  of  my  personal  estate  on  the  day  whereon  be 
may  attain  the  age  of  twenty-one  years,  and  to  each  of  my 
daughters  one  moiety  of  her  respective  share  when  she  shall 
nave  attainea  the  age  of  twenty-one  years,  and  the  other  moiety 
when  she  shall  have  attained  the  age  of  twenty-four  years."  S97 
In  case  of  any  son  or  daughter  marrying  before  he  or  she  is 
twenty-one  years  old,  one  half  of  his  or  her  portion  is  directed 
tc  be  paid  on  the  day  of  marriage. 

The  will  left  nu  other  legacies,  ard  appointed  Cushing  and 
three  other  persons  executors. 

The  testate*   also  gave  his  real  estate  'Mo  be  divided  ano 
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Hall  apportioned  among"  bis  children  in  equal  shares,  ^^  ano  to  be 
CiuhiDg.  disposed  of  and  distributed  and  delivered  to  them  severally  in 
like  manner"  as  his  personal  estate  ;  and  directed  his  "exec- 
utors to  appropriate  the  income  of  his  said  real  estate  equally 
among  his  said  children  for  their  maintenance  and  education  ;  " 
and  provided,  that  in  case  the  income  of  the  real  and  personal 
estate  was  more  than  sufficient  for  the  purpose,  the  excess 
should  be  added  to  the  principal  and  vested  in  the  same  manner 
as  the  personal  estate  ;  but  if  "  the  avails  "  of  the  real  and 
personal  estate  are  insufficient,  he  directs  his  executors  to  sell 
so  much  of  his  real  estate  as  they  shall  judge  sufficient  for  the 
purpose.  He  also  authorizes  the  executors  to  sell  any  part  of 
his  real  estate  and  invest  it  in  funds,  if  they  think  it  will  be  a4- 
.  vantageous  to  his  children. 

The  plaintiff  replied,  that  Gushing,  having  in  his  capacity 
of  executor  received  a  large  sum  of  money  as  assets  of  the 
testator,  to  wit,  twenty  thousand  dollars,  which  remained  in  his 
hands  after  the  payment  of  all  debts  and  charges  of  settling 
the  estate,  while  he  was  executor,  and  during  the  minority  of 
the  children,  "  did  not  dispose  and  invest  the  personal  estate 
of  said  Watson  Freeman,  his  testator  as  aforesaid,  in  public 
funds  according  to  the  directions  of  the  said  will,  but  refused 
and  neglected  so  to  do,  contrary  to  the  form  and  effect  of  the 
condition  of  said  writing  obligatory  ;  and  this  he  is  ready  to 
verify." 

To  this  replication  there  was  a  general  demurrer  and  joinder. 

The  case  was  argued  first  at  the  bar  and  afterwards  in 
writing. 

Sohier^  for  the  defendant.  1.  It  was  not  the  duty  of  the 
executor,  in  that  capacity,  to  invest  moneys  which  came  to  his 
hands  in  the  course  of  administration.  The  duties  of  an  ex- 
ecutor are  to  collect  the  personal  estate  of  his  testator,  convert 
it  into  money,  pay  debts,  legacies  and  charges,  and  distribute 
the  residue  according  to  the  will.  Off.  Exec.  186.  If  the 
executor  is  residuary  legatee,  as  he  was  in  this  case  in  trust  for 
the  benefit  of  the  children,  his  duties  as  executor  terminate  by 
the  payment  of  the  debts.  The  residue  was  held  by  Gushing 
as  trustee,  not  as  executor,  and  it  was  as  trustee  that  he  was 
bound  to  invest  it,  and  is  chargeable  with  it  if  he  has  not  in* 
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tested  it.  The  executor^s  account,  which  is  required  by  the  Ha.l 
bond,  should  show  the  settlement  of  the  estate.  In  an  ac-  CtJhintf 
count  properly  stated  by  Gushing,  he  would  be  debited  with 
the  estate  which  came  to  his  hands,  and  he  should  have  a  credit 
for  debts  &c.  paid,  and  the  balance  which,  as  trustee,  he  was 
to  take  and  invest.  Such  a  credit  would  have  been  proper, 
and,  if  allowed,  would  not  his  account  as  executor  have  been 
closed  ?  If  at  the  instant  when  such  an  account  was  rendeied, 
no  one  had  a  right  to  demand  and  take  the  balance  of  Gushing, 
could  a  right  to  demand  it  of  him  afterwards  as  executor  exist  ? 
Gushing  then  had  the  right  to  retain  this  balance,  and  the  ex- 
ercise of  this  right  finished  his  account  as  executor.  The 
breach  assigned  then,  being  the  omission  to  do  an  act  which  a 
trustee  should  perform,  and  which  is  not  included  in  the  duties 
of  an  executor,  is  not  a  breach  of  the  probate  bond.  If  it  was 
the  duty  of  the  executor,'as  such,  to  invest,  then  it  was  also  his 
duty  to  invest  rents,  and  the  price  of  real  estate,  if  sold,  as 
the  will  directed  such  investments  ;  and  if  the  neglect  of  his 
duty  in  the  former  case  renders  his  sureties  on  this  bond  liable 
for  the  benefit  of  the  cestui  que  trusty  why  not  in  the  latter  ? 

2.  Even  if  it  was  the  duly  of  the  executor  to  make  the 
investment,  the  neglect  of  that  duty  was  not  a  breach  of  the 
condiiion  of  the  probate  bond.  The  only  provision  in  the 
condition  that  can  relate  to  this  point  is,  that  the  executor  shall 
administer  the  goods  of  the  testator  ^'according  to  said  will." 
This  varies  from  an  administration  bond  only  in  using  the  words 
'^  to  said  m/{,"  instead  of  ^'  to  law."  The  only  effect  of  this 
change  is,  that  the  executor  is  bound,  in  the  disposition  of  the 
residue,  to  regard  the  will,  instead  of  the  statute  of  distribu- 
tions. If  so,  then  as  this  residue  rested  in  the  executor,  by 
the  testator's  appointment,  as  soon  as  the  debts  were  paid,  it 
arrived  at  its  destination  and  was  well  and  truly  administered. 
The  retaining  of  the  estate  by  the  executor  -is  equivalent  to  a 
transfer  to,  and  receipt  of  the  money  by  a  trustee  ;  and  the 
act  of  investing  not  being  to  be  performed,  until  the  trustee 
has  obtained  the  control  of  the  trust  premises,  cannot  be  re« 
garded  as  comprehended  in  the  term  ^'  adtntnisfer,"  as  used  in 
tbe  bond. 

3*  If  the  neglect  to  invest  is  a  breach  of  the  condition  of  the        399 
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flail         bond,  still  the  surety  is  not  liable.     This  is  a  statutory  boud 


Cashing. 


The  statute  of  1783,  c.  36,  §  8,  prescribed  the  form  of  the 
bond  to  be  giv6n  by  administrators  ;  and  executors  were  re- 
quired '^  to  give  bond  in  the  same  manner  administrators  are 
by  law  obliged  to  be  bound."  St,  1783,  c.  24,  §  17.  If  the 
bond  in  this  case  go  beyond  the  law,  it  is  void  entirely,  or,  at 
least,  so  far  as  it  goes  beyond  the  requisitions  of  the  .natute. 
The  expression  in  the  administrator's  bond,  ^^  administer  ac- 
cording to  law,"  means  only  collecting  the  property,  paying 
the  debts,  and  disposing  of  the  residue  of  the  property  by  a 
transfer  to  the  next  of  kin  or  others  who  are  to  receive  it ;  T 
^^  administer  according  to  the  will "  means  more  than  this,  and 
makes  it  the  duty  of  the  executor  to  become  the  legal  owner 
of  the  property,  to  accomplish  the  particular  purposes  of  the 
testator,  then,  for  this  additional  duty,  the  law  has  required  no 
security  by  the  bond  mentioned  in  th^  statute. 

Shawj  for  the  plaintiff.  When  the  statute  of  1783,  c.  24, 
§  17,  provided  that  executors  should  be  bound  in  the  same 
manner  as  administrators  are  by  law  obliged  to  be  bound,  the 
only  act  regulating  administrators'  bonds  was  the  Provincial  act 
of  4  fVm.  ^  Mary,  Col.  &  Prov.  Laws,  230.  This  statute 
provided,  that  the  judge  of  probate  should  take  bond  with  sure* 
ties  of  administrators  in  the  manner  directed  by  St.  22  ^  23 
Car,  2,  c.  10.  The  form  of  bond  given  by  this  English  stat- 
ute is  to  be  found  in  Bac.  Abr.  Executors,  ^c.  £,11.  It  is 
substantially  the  same  as  the  form  now  used  in  this  State ;  Si» 
1817,  c.  190,  §  14  :  and  as  that  prescribed  by  St.  1783,  c.  36^ 
§  8,  which  was  in  force  when  the  bond  now  in  question  was 
given.  The  form  prescribed  in  each  of  these  acts  applies 
strictly  to  the  case  of  an  administrator  of  an  intestate  estate. 
When,  therefore,  the  statute  says  that  an  executor  shall  be 
bound  as  an  administrator,  the  provision  is  to  be  constnied  ac- 
cording to  the  rule,  mutatU  mutandis^  a  rule  particularly  appli- 
cable where  forms  are  prescribed  to  be  applied  to  various 
things.  Such  too  has  been  the  legislative  construction  of  the 
provision  Thus  the  statute  of  1786,  e.  55,  §  2,  after  direct- 
ing the  proceedings  in  a  suit  on  an  administrator's  bond,  adds, 
^the  like  judgment  and  proceedings,  so  far  as  they  can  with 
propriety  take  place,  are  to  be  had  upon  bonds  of  executors 
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guardians,  and  others."     The  4th  sectioo  of  the  same  act  pro-        Htk 
vides,  **  that  all  b<»ds  given  in  the  Supreme  Court  of  Probate,     Cuahing. 

by  executors,  administrators,  or  guardians,  for  the  faithful  dis- 

charge  of  their  respective  trusts,  shall  be  to  the  Common- 
wealth," ^^  for  the  use  and  benefit  of  the  creditors,  heirs,  leg 
atees,  or  wards,  as  the  nature  of  the  bond  shall  require."  The 
bond  to  be  given  by  the  executor  is  intended  to  secure  the 
bithful  performance  of  his  duty  as  executor.  This  duty  is  to 
collect  the  property,  and  after  payment  of  the  debts,  to  pay 
over,  distribute,  invest,  appropriate,  and  apply  the  assets,  ac- 
cording to  the  directions  of  the  will ;  and  such  is  the  legal 
effect  of  the  obligation  to  administer  according  to  the  will ;  the 
reference  to  the  will  having  the  same  legal  effect  as  if  it  was 
recited  at  large. 

Buch  being  the  legal  effect  of  the  bonds,  the  replication  sets 
forth  a  sufficient  breach.  It  alleges  that  Cushing,  having  funds 
to  a  large  amount  in  bis  hands,  after  payment  of  the  debts,  bad 
not  invested  them  according  to  the  direction  of  the  will,  which 
direction  is  plain  and  explicit.  This  is  a  clear  breach  of  his 
official  duty,  for  neither  the  will  nor  the  law  points  out  any 
other  mode  by  which  he  could  discharge  himself  of  hb  liability 
for  these  assets  except  by  investing  them  in  the  mode  directed 
by  the  will. 

In  Farwell  v.  Jacobi,  4  Mass.  R.  634,  a  direction  in  a  will 
to  support  the  testator's  father,  was  held  to  be  a  direction  which 
the  executor,  as  such,  was  bound  to  obey,  and  an  official  duty 
which  devolved  on  an  administrator  eum  testamento  annexo. 
The  performance  therefore  was  secured  by  the  official  bond  of 
each.  In  the  present  case  there  was  no  personal  trust ;  the 
direction  was  general  to  any  person  having  the  execution  of  the 
will,  and  the  trust  would  have  devolved  on  an  administrator  eum 
te9iam$nio  annexo. 

In  Sandertan  v.  SieamB^  6  Mass.  R.  37,  it  was  held,  that 
oo  a  bequest  to  one  for  life,  of  a  sum  of  money,  with  remain- 
der over,  it  was  the  duty  of  the  executor  to  place  the  money 
out»  aod  keep  it  in  stock  during  the  life  of  the  first  legatee,  and 
then  pay  it  over.  The  Court  say,  that  this  trust  devolves  on 
**the  executor  named  in  the  will,  or  any  person  who  may  be- 
come by  law  intrusted  with  the  execution  of  it."     This  case 
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Hall         has  been  cited  with  approbation  in  New  Hampshire      Claggeti 
CudiiAff.     ^*  ^^^^y^  3  N.  Hamp.  R.  147.     See  also  Prescott  v.  Pills, 
'    9  Mass.  R.  376. 

Gushing  was  not  a  trustee  under  the  will,  within  the  stnttite 
or  1810,  c.  86,  for  the  executors  are  not  called  trustees,  nor 
was  the  estate  left  to  them  in  trust.  On  the  contrary,  the 
property  is  left  directly  to  the  children,  not  to  the  executors. 
But  if  he  can  be  considered  as  constituted  trustee  within  that 
statute,  still  he  must  be  considered,  even  under  that  statute,  as 
having  declined  the  trust,  in  consequence  of  not  having  given 
bonds  as  trustee,  and  therefore  he  is  still  liable  as  executor. 

If  it  be  contended,  that  he  was  exempted  from  giving  a  bond, 
under  a  clause  in  statute  1817,  c.  190,  §  37,  as  a  trustee  who 
had  previously  entered  on  his  trust  without  giving  bonds,  it  is 
answered,  1.  That  he  had  not  entered  on  the  execution  of  the 
trust,  for  the  trust,  if  it  existed  at  all,  was  of  such  a  nature  that 
the  giving  of  the  bond  was  the  preliminary  step  in  ascertaining 
the  trust ;  and  2.  That  there  was  a  breach  of  his  bond  as  ex- 
ecutor before  that  act  was  passed,  from  which  the  act  could 
not  shield  him. 

Again,  if  the  testator  did  constitute  any  trustees  by  his  will, 
it  was  the  four  persons  named  as  executors,  not  Gushing  alone. 
The  declining  of  the  other  three  to  act  as  executors  was  not  a 
renunciation  of  their  powers  as  trustees  ;  and  Gushing  could 
only  discharge  himself  from  his  duty  as  executor,  by  placing 
the  funds  under  the  control  of  all  four.  If  the  persons  named 
as  executors  were  thereby  constituted  trustees  under  the  statute, 
and  if  their  refusing  to  act  as  executors  was  a  renunciation  of 
the  trust,  then,  according  to  the  statute,  other  trustees  must 
have  been  appointed  in  their  place  by  the  judge  of  probate. 
The  rights  of  the  four  as  special  trustees  could  not  have  vested 
in  Gushing  alone.  There  is  reason  for  this  distinction  between 
executors  and  trustees,  for  where  there  are  two  or  more  execu- 
tors, each  one  separately  may  do  any  act  which  all  could  do  as 
executors,  but  in  the  case  of  two  or  more  trustees  all  must 
join  in  every  official  act.  Shipbrooke  v.  Htnchinbrooke^  16 
Ves.  477  ;  S.  C.  11  Ves.  262. 

The  following  cases  were  cited  to  show  what  are  considerjd 
the  official  duties  and  liabilities  of  executors.      Holland  v 
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Hughetj  3  Meriv.  685  ;   Vigrass  v.  Binjield,  3  Maddock,  62;        Hall 
Griffith  V.  Prazier,  8  Cranch,  9 ;  Blahe  v.  Blake,  2  Sch.      CuBhin^. 
&  Lefr.  26  ;  Hall  v.  Halkt,  1  Cox,  134  ;  Doyk  v.  Blake, 
2  Sch.  &  Lefr.  229  ;  Powell  on  Devises,  290  et  seq. ;  Ma- 
bank  V.  Metcalf,  3  Atk.  95  ;  Mulvany  v.  Dillon,  4  Ball  & 
Beatty,  414. 

Where  executors  were  directed  in  the  will  to  invest  proper^ 
tfj  they  were  held  responsible  for  interest.  Forbes  v.  Ross, 
2  Cox,  113. 

Where  an  executor  as  such  was  ordered  by  the  will  to  invest 
money  in  particular  securiiies  until  legatees  came  of  age,  he 
was  held  liable  as  such  executor  for  non-compliance.  Fletcher 
y.  Walker,  3  Maddock,  73. 

A  legatee  in  New  York  and  England  may  require  an  ex« 
ecutor  to  pay  money  in  his  hands  into  court,  or  to  give  secu- 
rity, when  the  legacy  is  payable  at  a  future  day.  Lupton 
r.  Lupton,  2  Johns.  Ch.  R.  627,  and  English  authorities 
there  cited. 

Sohier,  in  reply.  It  is  beyond  question  that  the  same  per- 
son may  be  executor  of  a  will,  and  become  trustee  by  the  an- 
nexation of  some  trust,  aside  from  the  general  purposes  of  ad- 
ministration, to  the  office  of  executor.  The  plaintiff  has  not 
shown  the  limits  of  these  two  offices,  where  the  executor  may 
say  his  concern  with  the  testator's  estate  ends,  and  the  interest 
of  the  trustee  commences.  It  is  believed  that  the  act  of  in- 
vesting in  the  present  case  is  not  included  among  the  duties  of 
an  executor  as  such,  but  belongs  to  the  office  of  a  trustee,  to 
whom  the  testator  has  given  special  powers.  The  cases  in 
the  Massachusetts  Reports,  cited  by  the  plaintiff,  will  not  be 
found  to  have  their  origin  in  the  neglect,  by  executors,  of  duties 
similar  to  that  for  the  omission  of  which  this  suit  is  brought. 
The  investing  of  the  funds  was  a  personal  trust,  not  an  official 
duty  of  the  executor.  To  a  trust  of  this  kind  an  administrator 
eum  testamento  annexo  would  not  succeed.  Moody  v.  Van' 
dyke,  4  Binney,  31. 

In  England,  until  the  statutes  of  21  H.  8,  c.  5,  and  22  ^  23 
Car.  2,  c.  10,  bonds  were  not  required  of  administrators. 
Executors  in  that  country  have  never  been  required  to  give 
bonds      The  English  cases  cited  by  the  plaintiff  do  not  show 
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Hall        the  line  of  distinction  between  an  executor  and  an  executor- 

CuBl^g.     trustee.     In  fact,  no  distinction  is  necessary  where  the  sanip 

403        person  is  alone  answerable  for  his  own  acts  and  defaults.   When 

the  same  person  is  to  be  charged,  it  would   be  immaterial 

whether  he  would  be  liable  as  executor  or  executor-trustee. 

A  clear  distinction,  however,  exists  between  the  two  offices, 
both  in  the  quality  of  the  title  in  the  property  held  by  virtur 
of  them,  and  in  the  acts  necessary  for  a  faithful  performance 
of  them.  This  difference  is  admitted  in  Wyman  v.  Hubbard^ 
13  Mass.  R.  233  ;  and  made  the  basis  of  a  decree  in  ByrehaA 
V.  Bradford^  6  Maddock,  240. 

The  union  of  the  two  offices  of  executor  and  trustee  in  the 
same  person  would  not  impede  the  due  execution  of  each. 
When  it  became  the  duty  of  the  executor  to  render  up  the  resi- 
due, it  was  the  duty  of  the  trustee  to  accept  it ;  and  Gushing 
having  the  right,  and  it  being  his  duty,  to  retain  the  funds,  the 
property  would  be  changed  by  mere  act  and  operation  of  law. 
Taylor  v.  Deblois^  4  Mason,  131.  No  evidence  of  election  is 
required,  because  it  was  the  duty  of  the  executor  to  transfer 
the  residue  to  the  trustee,  and  the  observance  of  this  duty  is 
presumed. 

The  trust  was  annexed  and  conGned  to  the  office  of  execu- 
tor ;  and  as  the  whole  office  of  executor  vested  in  one  of  the 
persons  named  as  executors  in  the  will,  this  acting  executor 
was  in  the  condition  of  a  survivor,  as  to  the  exercise  of  the 
powers  conferred  upon  the  four.  If  so,  then  Gushing  became 
sole  trustee.  Zeback  v.  Smithy  3  Binney,  69 ;  Jones  v.  Mafftt^ 
5  Serg.  &  Rawle,  523. 

It  is  not  admitted  that  the  expression  '^  administer  according 
to  the  will,"  in  the  probate  bond,  has  the  same  effect  as  if  the 
will  was  recited  at  large.  Administering,  as  intended  in  the 
grant  of  administration,  does  not  mean,  holding,  improving,  and 
managing  the  assets  for  profit  or  increase  ;  but  merely  the  dis- 
position of  them  according  to  the  will,  to  be  made  when  the 
claims  of  creditors  are  satisfied.  It  is  intended  tliat  dobts 
should  be  secured,  by  the  bond,  as  in  cases  of  inteittacy,  and 
that  the  excess  of  assets,  if  any,  should  go  in  safety  to  tlH>se 
substituted  by  the  will  for  the  next  of  kin.  The  statute  could 
fM)t  mean,  in  requiring  executors  to  give  bond  in  the  same  mao* 
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ner  as  administrators,  to  permit. each  judge  of  probate  to  pre-         Hall 
scribe  a  form  of  bond  for  executors,  by  which,  in  the  judge's     Cushiiiir. 
opinion,  the  accomplishment  by  the  executor,  of  all  the  direc-         404"*^ 
tioDs  of  the  ^astator,  be  (be  objects  what  they  might,  should  be 
•nsured. 

Wilde  J.  delivered  the  opinion  of  the  Court.     The  de*     Jtint  Xld 
fendants  contend  that  the  breach  assigned  in  the  replication  is 
not  sufficient  in  law  to  maintain  the  action. 

The  will  directs  the  executors  to  dispose  of  and  invest  the 
personal  estate  in  public  funds,  in  the  most  secure  and  advanta- 
geous manner,  and  to  appropriate  and  apply  the  income  thereof 
to  the  maintenance  and  education  of  the  testator's  children, 
during  their  minority,  and  afterwards  to  distribute  the  property 
among  them  in  equal  shares. 

If  this  were  an  action  on  a  bond  at  common  law,  the  breach 
undoubtedly  would  be  considered  well  assigned  ;  it  being  suf- 
ficiently precise  and  particular,  and  in  the  words  of  the  condi- 
tion ;  but  in  an  action  on  a  probate  bond  the  plaintiff  cannot 
be  entitled  to  judgment,  unless  the  bond  is  conformable  to  the 
statute  in  all  its  material  parts,  and  if  more  be  added  than  the 
law  requires,  although  it  will  not  vitiate  the  whole  bond,  unless 
the  matter  be  illegal,  yet  no  breach  can  be  assigned  in  any 
part  of  the  condition  not  included  within  the  requisitions  of  the 
statute  ;  ^  and  the  defendant's  counsel  contend,  that  the  breach 
is  assigned  in  that  part  of  the  condition  which  was  not  required 
by  the  statute,  and  is  therefore  immaterial.  By  the  St.  1783, 
c.  36,  the  form  of  an  administrator's  bond  is  prescribed,  and 
executors  are  required  to  give  bond  in  the  same  manner  as 
administrators.  But  the  statute  does  not  require  that  the  form 
of  the  bond  shall  be  precisely  similar ;  and  it  cannot  be  so 
construed,  without  involving  the  absurdity  of  reqiring  the  same 
acts  to  be  performed  by  executors  and  administrators,  although 
it  is  admitted  that  in  one  particular  at  least,  namely,  the  dis- 
iribution  of  the  assets,  their  duties  are  variant  and  repugnant. 
And  so  far  as  they  are  thus  variant,  the  forms  of  their  bonds 

1  Official  bonds,  whn  not  eonfytmahle  to  the  statute  that  rpqnires  them, 
though  they  maj  be  good  at  common  law,  can  be  enforced  only  according  to 
the  rales  of  th?  common  law.  See  Branch  ▼.  EUioU,  3  Dereieux,  86 ;  Juttie€§ 
T.  Jirmstrong,  3  DeTereiiz,  286 ;  MUler  v.  Cammiuionerg,  1  Hammond,  S71 , 
(hmemar  ▼.  TwShf^  I  Deveienz,  153.  411 
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Hall        may  and  ought  to  var}       But  this  formal  objection   is  not  con 
Cushinff.     «idei'e<'  as  very  important,  since,  if  the  plaintiff  is  right  as  to 
"*""""""  the  principal  point,  he  would  be  entitled  to  judgment,  ahhough 
the  condition  of  the  bond  were  precisely  similar  to  the  form 
prescribed  for  administrators ;  for  if  under  the  directions  of  this 
will  it  was  the  duty  of  the  executor  to  invest  the  testator's 
405        personal  estate,  and  he  failed  so  to  do,  it  would  be  immaterial 
whether  the  bond  were  given  in  its  present  form,  or  in  the 
lorm  prescribed  for  administrators  ;  for  whether  he  was  bound 
to  administer  the  estate  according  to  law,  or  according  to  the 
will,  the  legal  effect  would  be  the  same  ;  provided  the  law  re- 
quired the  executor  to  perform  the  directions  of  the  will ;  and 
if  he  was  not  thus  bound,  then  clearly  the  breach  now  assigned 
is  immaterial  and  insufficient. 

The  great  question,  therefore,  is,  whether  the  executor  was 
bound  to  invest  the  personal  property  as  directed  in  the  will,  by 
virtue  of  his  office  as  executor  ;  or  whether  this  direction,  from 
its  nature,  does  not  involve  a  trust  superadded  to  the  legal  du- 
ties of  an  executor,  and  for  the  non-performance  of  which  the 
defendant  as  surety  is  not  responsible. 

The  defendants'  counsel  contend,  '^  that  the  office  of  execu- 
tor, (so  far  as  the  law  furnishes  other  security  than  the  personal 
responsibility  of  the  executor  for  the  faithful  performance  of  its 
duties,)  consists  in  the  care  of  the  funeral,  in  the  probate  of 
the  will,  in  the  payment  of  debts  and  the  payment  of  or  assent 
to  legacies ;  and  ceases  when  the  residue  is  paid  over  to  the 
legatees,  or  a  transmutation  of  property  is  effected  by  the  act 
of  the  executor,  or  by  the  operation  of  law." 

We  think,  however,  very  clearly,  that  the  duties  of  an  ex- 
ecutor are  not  confined  within  such  narrow  limits.  There  are 
other  important  duties  which  devolve  upon  him,  the  perform- 
ance of  which  is  intended  to  be  secured  by  his  official  bond. 
He  is  required  to  keep  the  property  of  the  testator,  while  re- 
maining in  his  hands  as  assets,  whhout  suffering  it  to  be  wasted 
and  to  account  for  it  under  oath,  when  cited  by  the  probate 
court  for  that  purpose  ;  and  if  he  fails  in  either  of  these  partic- 
ulars, it  will  amount  to  unfaithful  administration  and  a  forfeiture 
of  his  bond.  Or  if  he  neglects  to  object  to  claims  against  the 
estate,  which  cannot  be  recovered  by  law  ;  as  in  the  case  of 
4ia 
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Parftans  v.  Mills,  1  Mass.  R.  431,  and  2  Masi.  R.  80;  or  if        HaD 
judgment  be  recovered  against  him  on  a  suggestion  of  waste,     Cusbing. 
the  judgment  creditor  will  be  entitled  to  a  remedy  against  bim  "■ 

on  bis  probate  bond.     Fay  v.  Bradley ,  1  Pick.  194. 

So  also  where  an  annuity  was  devised,  and  the  executor  was  406 
authorized  to  sell  lands  sufficient  to  raise  a  fund  for  the  paymeni 
of  the  annuity,  and  he  failed  so  to  do,  it  was  held  to  be  an  un- 
faithful administration,  and  a  breach  of  the  condition  of  his  ad- 
ministration bond.  PreseoH  v.  PUts,  9  Mass.  R.  376.  And 
generally  the  executor  is  bound  to  comply  with  the  directions 
of  the  will,  so  far  as  they  may  relate  to  the  administration  of  the 
estate,  and  may  be  beneficial  to  the  assets  while  in  his  posses- 
sion for  that  purpose  ;  and  a  neglect  so  to  do  would  be  an  un- 
faithful administration  of  the  estate,  for  which  he  and  his  sureties 
in  the  bond  would  be  responsible. 

The  question  then  recurs,  whether  the  direction  to  invest  the 
personal  property  is  such  a  direction  as  relates  to  the  adminis- 
tration of  the  estate,  and  is  binding  on  the  executor. 

In  the  case  of  Forbes  v.  Ross,  2  Bro.  Ch.  Rep.  430,  it  was 
decided,  that  where  an  executor  was  directed  to  lend  a  sum  of 
money  at  the  best  interest,  which  at  the  time  of  the  testator's 
death  was  outstanding  at  four  per  cent,  and  the  executor  suf- 
fered it  so  to  continue,  he  should  be  personally  liable  to  pay 
five  per  cent. 

And  in  the  case  of  Raphael  v.  Boehm,  1 1  Ves.  92,  the  ex- 
ecutor having  failed  to  accumulate  the  interest,  by  investment  in 
the  public  funds  for  that  purpose,  in  compliance  with  the  direc 
tion  in  the  will,  he  was  held  liable  to  be  charged  with  interest ; 
and  the  same  principle  was  laid  down  in  the  case  of  Domford 
V.  Dornfordy  12  Ves.  127.  These  and  many  other  similar 
cases  are  grounded  on  the  principle,  that  such  directions,  being 
beneficial  to  the  estate  by  enlarging  the  assets,  are  binding  on 
the  executor  ;  and  that  a  failure  of  compliance  on  his  part  is  a 
breach  of  his  official  duty.  And  his  duty  is  the  same,  whether 
he  is  bound  to  give  security  for  its  performance  or  not. 

The  cases  cited  to  show  that  a  court  of  chancery  will  direct 

the  assets  to  be  invested,  when  the  interests  of  all  concerned 

require  it,  are  supposed  by   the  defendants'  counsel  not  to  be 

applicable  to  the  present  question.     We  think,  however,  thef 
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Hall         have  considerable  bearing  ;  for  they  show  that  such  a  direction 

Gushing.     ^^  ^^^  course  of  administration  is  proper  ;  and  there  seems  to 

■  be  no  good  reason  why  a  similar  direction  in  the  will  should  not 

407  be  binding  on  the  executor,  or  administrator  cum  ieftamento  an- 
nexe. Such  a  direction  may  be  reasonable,  and  in  many  cases 
must  be  highly  important  to  the  interests  of  the  legatees.  The 
estate  may  be  large,  and  may  long  remain  in  the  hands  of  the 
executor,  before  the  administration  can  be  brought  to  a  close. 
Four  years  are  allowed  to  creditors  to  bring  in  their  claims  , 
and  these  may  be  litigated,  and  cause  still  further  delay  in  the 
final  settlement  of  the  estate.  Legacies  may  be  made  payable 
at  a  remote  period,  which  is  frequently  the  case  when  the  lega- 
tees are  minors,  as  was  the  case  in  the  present  instance. 

Under  all  or  any  of  these  circumstances,  to  allow  the  assets 
to  remain  unproductive  in  the  hands  of  the  executor,  would  be 
exceedingly  unreasonable  ;  we  see  no  reason  why  the  direction 
in  the  will,  intended,  no  doubt,  to  guard  against  such  an  abuse 
of  trust  by  the  executor,  should  not  be  complied  with. 

It  has  been  questioned,  whether,  if  the  executor  should 
invest  the  assets  in  the  public  funds,  he  would  not  be  held 
answerable  for  any  loss  which  might  happen  by  the  fall  of 
stocks.  But  it  is  clearly  settled,  that  the  executor  cannot  be 
prejudiced  in  this  manner.  Either  the  legatees  must  receive 
the  stock,  or  if  it  be  disposed  of  at  a  loss,  the  loss  will  fall  on 
the  residuaiy  legatee.  Toller,  427.  And  so  it  is,  where  an 
executor  or  administrator  invests  the  assets  in  public  funds 
without  directions,  provided  he  acts  with  good  faith  and  rea- 
sonable discretion.  And,  a  fortiori^  he  is  not  to  be  subjected 
to  any  loss,  when  he  acts  in  compliance*  witli  the  express 
direction  of  the  will.  In  the  present  case  the  executors  are 
directed  to  dispose  of  and  invest  the  testator's  personal  estate 
in  the  public  funds,  and  to  appropriate  and  apply  the  income 
thereof  to  the  maintenance  and  education  of  his  children  during 
their  minority.  The  intention  obviously  was,  that  the  invest- 
ment should  be  made  without  delay,  for  the  income  is  appro- 
priated to  the  maintenance  and  education  of  the  children  ;  it  is, 
therefore,  a  stronger  case  than  those  where  investments  are  or- 
dered for  the  purpose  of  accumulation  merely.  The  object 
was  to  convert  the  personal  estate  into  stocks,  the  income  of 
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which  was  to  be  immediately  appropriated  ;    and   tliis  object         Hall 
could  be  accomplished  by  no  one  but  the  executors,  or  the      Cushini;. 
person  intrusted  with  the  administration,  according  to  the  will.  - 

The  direction  in  the  will,  so  far  as  it  relates  to  the  invest-  40R 
ment  of  the  assets,  did  not  devolve  any  special  personal  trust 
on  the  executors.  They  were  not  bound,  perhaps,  to  superin- 
tend the  education  of  the  children  ;  or  if  they  were,  this  would 
be  a  personal  confidential  trust,  not  appertaining  to  the  office 
of  executor,  or  that  of  administrator  cum  UitametUo  annexo. 
But  the  direction  to  invest  was  intended  for  the  security  and 
productive  value  of  ihe  assets,  and  would  be  binding  on  any  one 
intrusted  with  the  execution  of  the  will.  PrescoU  v.  Pitis^ 
9  Mass.  R.  376  ;  Saunderaon  v.  Steams,  6  Mass.  R.  37 
We  think,  therefore,  tliat  the  executor  was  bound  to  invest  the 
proceeds  of  the  sale  of  the  personal  property  ;  and  without  wait- 
ing for  the  settlement  of  the  estate  ;  reserving,  however,  and 
keeping  on  hand,  pueh  a  sum  as  the  exigency  of  the  testator's 
concerns  might  require  ;  as  to  which  he  was  to  exercise  his  best 
discretion.  But  he  was  not  allowed  to  suffer  a  large  sum  to 
lie  idle  in  his  hands,  and  much  less  to  mingle  it  with  his  own 
funds,  thereby  expo<(ing  it  to  the  hazards  of  trade.  This  was 
unfaithful  administration,  and  a  violation  of  his  official  duty,  for 
the  security  against  which  the  bond'^in  suit  was  given,  and  for 
any  breach  in  the  condition  of  which  the  principal  and  surety 
are  alik<^  liable. 

This  being  the  opinion  of  the  Coun,  it  becomes  unnecessary 
to  consider  the  other  questions  in  the  case,  which  have  been  so 
fully  and  ably  argued  by  counsel.  These  questions  may  be- 
come important  on  a  hearing  in  chancery,  but  they  are  not  in 
issue  by  the  present  pleadings.  It  is  true  they  have  some 
bearing  on  the  question  now  to  be  adjudged,  and  when  fully 
weighed  and  considered,  they  will  be  found  to  support  and  for- 
tify the  opinion  already  given.  It  has  been  argued,  that  when 
the  testator^s  debts  were  all  paid,  the  duties  of  the  executor  ter- 
minated ;  and  that,  thereupon,  by  operation  of  law,  there  was  a 
transmutation  of  property  in  the  assets  to  the  executor,  in  his 
capacity  as  trustee  to  the  minor  children.  This  trust,  however, 
was  confined  to  the  support  and  education  of  the  children,  and 
lb?  income  of  the  funds  was  alone  appropriated  for  these  pur- 
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Hall        poses.     The  enecutor  had  a  right  to  retaiD  the  funds  for  the 
CuaKiog.     purpose  of  distributing  them  amoi^  the  cbildreo,  when  they 

Jog  should  respectively  become  of  age.  If  another  person,  tbere- 
ibre,  had  been  appointed  trustee,  he  could  only  have  a  right  to 
demand  the  income  of  the  funds  from  the  executor. 

And  again,  before  there  could  be  any  transmutation  of  pi\  ^  * 
erty,  as  contended  for  by  the  defendants'  counsel,  the  executor 
must  have  settled  his  final  account  of  administration  in  the  court 
of  probate,  in  which  the  balance  due  from  him  as  executor 
should  be  allowed  to  his  credit,  as  being  retained  by  him  in  his 
capacity  as  trustee  for  the  minor  children.  And  such  an  allow- 
ance would  not,  it  is  to  be  presumed,  be  made  by  the  judge  of 
probate,  without  first  requiring  him  to  give  bond  for  the  faithful 
performance  of  Ims  duties  as  trustee.  The  case  of  Wyman  v. 
Hubbardy  13  Mass.  R.  230,  may  be  considered,  perhaps,  as 
somewhat  opposed  to  this  reasoning  ;  but  nothing  in  opposition 
was  expressly  decided  in  that  case.  The  only  question  was, 
whether  the  executor  was  cliargeable  for  interest,  and  the  Court 
was  of  opioioo  that  he  was  not ;  but  the  facts  are  not  ftdly  stated, 
and  probably  the  point  now  under  consideration  was  not  much 
discussed  ;  certainly  it  was  not  decided.  Nor  is  it  necessary, 
as  before  remarked,  to  decide  it  now.  The  only  question  now 
to  be  determined  is,  whether  it  was  the  duty  of  the  executor  to 
invest  the  assets  according  to  the  directions  of  the  will ;  and  we 
are  of  opinion  that  it  was.' 

But  we  must  not  be  understood  as  deciding  that  the  circum- 
stances of  the  estate  might  not  be  such  as  to  excuse  the  exec- 
otor  in  omitting  to  make  an  investment.  The  assets  may  have 
been  inconsiderable  ;  or  it  may  have  been  thought  necessary  to 
retain  them  for  the  payment  of  debts.  Under  such  circum- 
stances the  executor  must  act  according  to  his  best  discretion  ; 
and  his  proceedings  will  always  be  entitled  to  a  favorable  con- 
struction. But  if  any  such  circumstances  existed  in  this  case, 
they  should  have  been  pleaded.  As  the  pleadings  now  stand, 
we  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment  for 
the  penalty. 

Dorr  T.  fVainwrighi,  13  Pick.  328 ;  TVrara  i  t.  Ammiion,  20  Ptek.  539, 540 
daggtU  V.  Hardyy  3  Pick.  148. 
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Phknix  Bank  in  Connecticut  verstia  William 
Sullivan  et  oL 

Whov  an  iasolrent  debtor  aMigiw  his  property  to  tnuteee  to  be  diitributed  rateUy 
MBoof  iboee  ooly  of  bu  creditun  who  tball  become  partiee  to  the  initrumeBt  of 
■■■Ignmem  within  a  imited  period,  a  creditor  who  hae  bad  aeaaonable  Dotaoe  of 
the  anigDineot  is  noT.  eotttled  to  become  a  party  after  the  expiration  of  such  pe- 
riod; nor  u  it  malvi^,  that  no  distribation  baa  been  made  before  he  requeata  per> 
■lisiioa  to  wt»xAJb  t'mi  initnunent,  nor  that  the  instrwnent  conteini  no  rekaae  to 


This  was  a  bill  in  equity,  representing  that  the  plaintiffs,  on 
the  23d  of  May,  1827,  were  creditors  of  the  Boston  Glass 
Manufactory ;  that  by  an  indenture  bearing  date  of  that  day, 
between  the  manufactory  of  the  first  part,  the  defendants  of  the 
second  part,  and  all  those  persons  who  should  become  parties 
thereto  of  the  third  part,  the  property  of  the  manufactory  was 
assigned  to  the  defendants  and  accepted  by  them  in  trust  to  dis- 
tribute the  net  proceeds  ratably  among  the  creditors  of  the  man- 
ufactory ;  that  by  the  indenture  it  was  provided,  that  in  case  any 
creditor  should,  for  the  space  of  six  months  after  the  date  there- 
of, refuse  or  neglect  to  execute  or  otherwise  legally  accede  to 
the  same,  such  creditor  should  be  excluded  from  all  benefit  of 
the  trust ;  that  no  distribution  has  yet  been  made  of  the  prop* 
erty  assigned  ;  that  the  plaintiffs  did  not  know  that  the  indenture 
bad  been  made,  until  after  the  expiration  of  the  six  months ; 
that  if  they  had  known  of  it,  they  believe  they  should  have  be- 
come parties  to  it ;  and  that  the  defendants  now  refuse  to  per- 
mit them  to  become  parties  ;  and  the  plaintiffs  pray  for  a  decree 
that  they  shall  be  permitted  to  become  parties  to  the  indenture 
and  to  receive  their  proportion  of  the  moneys  distributable  un- 
der the  trust,  as  if  they  had  legally  acceded  to  the  same  within 
the  term  limited. 

The  defendants  allege  in  their  answer,  that  they  caused  an 
advertisement  to  be  inserted  daily,  for  more  than  thirty  days, 
m  several  newspapers  printed  in  Boston,  that  the  time  for  be- 
coming parties  would  expire  on  the  23d  of  November,  1827  ; 
that  during  all  that  time  the  plaintiffs  had  an  agent  resident  io 
Boston,  who  transacted  their  business  in  lending  money,  and 
with  whom  the  glass  manufactory  dealt  in  divers  transactions ; 
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Phenix  Bank  that  the  agent  wrote  to  the  defendants  a  letter,  dated  May  2dth, 
Sullivan.  1827,  in  which  he  says  the  glass  company  are  reported  to  be  in 
difficulty  and  "by  to-day's  paper  have  called  their  creditors 
together  ; "  that  the  plaintiffs  were  put  upon  inquiry,  and  might 
have  become  parties  to  the  deed  of  assignment  if  they  had  not 
elected  not  to  do  so. 

Sohier^  in  a  written  argument  on  behalf  of  the  plaintifls, 
stated  that  by  the  indenture  the  creditors  were  not  required  to 
give  a  release  of  their  respective  debts,  but  that  they  only  con- 
sented to  receive,  in  partial  satisfaction  of  their  claims,  their 
respective  shares  of  the  proceeds  of  the  assigned  property. 
He  contended  that  the  purpose  of  the  assignors  was  to  make 
an  equal  and  equitable  provision  for  the  benefit  of  all  their  cred- 
itors. No  other  creditor  will  be  injuriously  affected  by  tbe 
plaintifls'  obtaining  a  share  of  the  trust  fund,  because  the  as- 
signors will  remain  chargeable  to  him  for  the  unpaid  balance  of 
bis  debt.  If  the  indenture  had  contained  a  release  of  the  debts 
due  to  those  creditors  who  executed  it,  and  the  assignors  had 
attempted,  through  the  influence  of  hope  and  fear,  to  procure 
.  a  speedy  discharge,  the  plaintiffs  might  have  been  resisted  suc- 
cessfully, upon  the  ground  that  releases  were  given  under  an 
expectation  of  an  augmented  dividend,  on  account  of  the  re- 
fusal or  neglect  of  some  creditors  to  become  parties  within  the 
appointed  time,  or  were  given  through  fear  of  a  total  loss. 
The  clause  respecting  the  six  months  had  relation  to  the  time 
when  the  assignees  might  be  required  to  divide  the  trust  fund. 
Time  is  not  generally  considered  in  equity  an  essential  part  of 
the  contract,  and  therefore  relief  is  often  given  where  objec« 
tions  are  founded  on  time  only  ;  particularly  where  no  injury 
IS  sustained.  He  cited  Dunch  v.  Keniy  I  Vern.  260  ;  Lash- 
ley  v.  Hoggy  1 1  Ves.  602  ;  Mgell  y.  Haddon,  1  Madd.  R. 
629. 

Sullivan^  for  the  defendants. 

Jym93d,  Per  Curiam.  We  are  of  opinion  that  tbe  plaintiffs  have  no 
right  to  become  parties  to  the  indenture,  tbe  six  months  having 
expired  before  they  made  application  for  that  purpose.  The 
property  is  assigned,  through  the  trustees,  to  the  creditors  who 
executed  the  instrument  seasonably.  Public  notice  was  given, 
no  that  all  tbe  creditors  might  have  an  opportunity  of  sharing  ic 
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the  irusi  fund.     The  plaintifis  bad  an  agent  in  Boston  who  had  PbenuBaak 
control  of  this  particular  demand,  and  they  must  ha?e«had  no-     SuiiiVan. 
tice  of  the  assignment.^ 

Bill  dismissed. 


Joseph  Sewall,  Treasurer,  &c  versus  Thomas  K. 
JoN£S  el  aL 

The  St,  1822,  c.  87,  impMiog  a  duty  on  aales  by  auction,  does  not  extend  to  a  leme 

bj  auction. 
Bat,  U  9eem$,  it  doea  embrace  a  transfer  by  auction,  of  an  existing  leaaebold  estate. 

This  was  an  action  of  debt  brought  by  the  treasurer  of  the 
Commonweakh,  upon  a  bond  given  by  the  defendants,  as  auc 
tioneers,  in  pursuance  of  the  third  section  of  St.  1822,  c.  87, 
imposing  a  duty  upon  sales  by  auction.  The  breach  alleged 
was,  that  the  defendants  had  sold  by  auction  certain  property 
belonging  to  the  New  England  bank,  and  had  not  accounted  for 
the  duties  payable  upon  such  sale. 

The  facts  as  agreed  by  the  parties,  were,  that  on  the  10th  ot 
October,  1823,  the  defendants,  as  auctioneers,  were  employed 
by  the  New  England  bank,  who  were  owners  in  fee  of  certain 
tenements,  to  let  the  same  by  auction  for  the  term  of  five  years 
^rom  the  1st  of  November  then  ensuing.  The  bidding  was 
'ipoo  the  annual  rent,  viz.  who  would  give  most  by  the  year  for 
*be  tenements.  Eliphalet  Williams  offered  $  1950  per  annum^ 
and  was  the  highest  bidder ;  whereupon  a  lease  was  executed 
by  indenture  in  common  form  between  the  bank  of  the  one  part 
and  Williams,  together  with  one  Wright,  of  the  other  part,  with 
a  clause,  reserving  to  the  lessors  the  right  of  re-entry  for  non- 
payment of  rent  and  taxes  and  for  any  strip  or  waste. 

It  was  submitted  to  the  Court  to  determine  whether  any,  and 
if  any,  what  sum,  was  payable  by  the  defendants  by  way  of 
auction  tax,  under  the  circumstances  above  stated. 

The  statute  in  question  provides,  that  '^  all  real  and  personal 
estate  which  shall  at  any  time  be  exposed  to  sale  at  public  auc- 
tion or  vendue,*'  with  certain  exceptions,  ^^  shall  be  subject  to 

•  S<><*  BiiUles  V.  Fohes,  21  Pick.  239 ;  De  Caters  t.  U  Ray  De  Chaumant,  8 
Pai^e,  41K);  Holmes  y.  Lave,  3  Bam.  &  Creasw.  242;  Coe  v.  HuUon^  1  Sc*g. 
6l  Rmwk,  39a    See  ako  A.  1838,  c.  163.  419 
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the  following  duties,  each  and  every  time  such  real  or  personal 
estate  may  be  struck  off,  sold,  or  bought  in,  viz  :  —  all  peisonal 
estate,  excepting  ships  and  vessels,  one  dollar  for  every  hun- 
dred dollars  of  the  value  for  which  the  same  shall  be  sold  ,  and 
all  real  estate,  ships  and  vessels,  at  fifty  cents  for  every  hundred 
dollars,"  &c. 
March  Aih.  Davis  (Solicitor-General),  for  the  plaintiff,  contended  that 
this  was  a  sale  of  a  chattel  real ;  which  is  a  sale  of  persona] 
estate.  Ex  parte  Gay,  5  Mass.  R.  419  ;  Chapman  y.  Gray^ 
15  Mass.  R.  445. 

Shawj  for  the  defendants,  maintained,  1.  that  the  defendants 
were  not  liable  at  all  in  this  action ;  and  2.  if  they  were,  it  waF 
only  for  the  duty  payable  on  a  sale  of  real  estate.  The  defend 
ants  were  employed,  not  to  transfer  an  existing  leasehold  estate, 
which  is  an  assignable  interest  and  a  chattel  interest,  but  tn 
make  a  lease,  which  creates  a  chattel  interest.  It  is  a  perver 
sion  of  language  to  say  that  a  lease  is  a  sale.  A  sale  is  a  trans- 
mutation of  property  in  consideration  of  some  price.  See  the 
definition  of  sale  in  Jacobs'  Law  Diet.  voc.  Sale  ;  Long,  1  , 
Ross,  1  ;  2  BI.  Com.  446.  It  is  manifest  that  sale^  in  this 
statute,  is  to  be  taken  according  to  the  definition  in  these  au- 
thorities, for  the  duty  is  to  be  calculated  on  the  price.  In  a 
sale,  money  must  be  paid  at  the  time,  or  a  debt  must  arise  ;  but 
a  covenant  to  pay  rent  is  not  a  debt.  Holding  under  the  lease 
creates  a  debt ;  not  however  until  the  time  for  payment  has 
arrived.  fVood  v.  Partridge^  N  Mass.  R.  493.  On  what 
debt  is  this  tax  to  be  computed  f  The  plaintiff  demands  one 
percent  on  $9750,  the  aggregate  sum  of  the  rents  for  the 
five  years,  but  the  consequences  which  would  result  from  ap- 
plying this  rule  to  long  leases  with  a  variety  of  contingencies, 
show  that  it  cannot  be  sound.  Suppose  a  lease  for  99  years  or 
999  ;  or  for  21  years,  with  liberty  to  either  party  to  terminate 
it  at  the  end  of  7  and  14  years  ;  or  a  lease  with  covenants  for 
renewal.  In  the  present  case  the  contract  might  terminate  at 
any  time  on  the  default  of  the  lessee,  and  no  rent  might  become 
due.  The  statute  supposes  that  the  auctioneer  will  receive  the 
proceeds  of  the  sale,  or  if  a  credit  is  given,  that  he  will  receive 
the  security  as  a  lien  for  the  duty  ;  which  is  inconsistent  witb 
a  lease. 
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^wfiSj  in  reply,  said  there  was  an  exchange  of  property.  Sewall 
A  part  13  carved  out  of  the  freehold  or  fee  of  the  owners  and  jones. 
sold  by  the  defendants. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.    Statutes     June  flM 
which  impose  restrictions  upon  trade  or  common  occupations, 
or  which  levy  an  excise  or  tax  upon  them,  must  be  construed 
strictly. 

The  transaction  for  which  the  tax  is  claimed  in  this  suit,  upon 
the  bond,  is  not  a  sale  of  real  or  personal  estate.  The  title  to 
the  estate  was  not  to  be  affected  by  the  sale  or  any  proceedings 
under  it.  All  that  was  offered  to  be  sold  and  was  sold,  was 
an  engagement  or  contract  of  the  bank  to  lease  the  estate  for 
five  years.  It  was  only,  in  fact,  to  ascertain  the  amount  of  rent 
under  the  form  of  a  sale.  The  object  of  the  legislature  undoubt- 
edly was,  to  lay  the  tax  on  the  transfer  of  property.  Such  are 
the  words  and  such  is  the  spirit  of  the  act ;  and  such  the  condi- 
tion of  the  bond.  And  this  construction  is  fortified  by  the 
manner  in  which  the  tax  is  to  be  estimated,  to  \\it,  upon  the 
value  of  the  estate  sold,  whether  real  or  personal.  One  per 
cent  upon  the  capital  raised  by  the  sale  of  an  estate,  is  a  very 
different  thing  from  one  per  cent  upon  the  annual  profit  or  rent. 
It  seems  certain,  that  if  it  had  been  intended  to  embrace  within 
the  terms  sales  of  real  and  personal  estate^  ships  or  vessels^  any 
thing  short  of  a  transfer  of  the  property,  a  different  provision 
would  have  been  made  for  estimating  the  amount  of  the  tax. 

If  an  existing  lease  were  sold  by  auction,  the  tax  might  be 
due  within  the  terms  of  the  act  and  the  condition  of  the  bond  ; 
for  in  that  case,  estate,  real  or  personal,  would  be  sold.  But 
here  there  is  nothing  sold  by  auction  ;  the  estate  not  existing 
which  it  was  the  object  of  the  sale  to  fix  a  price  for.  This 
may  be  thought  a  close  construction  of  the  statute,  but  we  are 
to  suppose  the  legislature  intended  nothing  beyond  what  their 
language,  in  fair  legal  construction,  will  indicate.  If  the  terms 
of  their  enactment  have  not  embraced  their  object,  the  power 
is  with  them,  by  explanatory  or  additional  acts,  to  extend 
them.* 

Judgment  for  defendants. 

1  The  ttatate  respecting  aaction  sales  is  now  extended  so  as  to  embrace  th* 
tbo  7e  case.    Rrvised  Slat.  c.  9,  §  6, 7. 

VOL   (X.  36  4tl 
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City  of  Boston  versus  J oniff  H.  Scmaffer  et  at 


Under  St.  1821,  c.  110,  authoriting  the  mayor  and  aMennen  of  BoMod  to  I 
theatrical  exhibition,  the  license  need  not  be  made  in  writing. 

Under  tlie  provisiun  auiliorizing  the  mayor  and  aldermen  to  licuiie  theatrical  exkifat* 
tioQB,  "  on  such  terms  and  conditions  as  to  them  may  seem  jwt  and  reaaonahk,  ' 
they  may  exact  money  for  the  licenpe. 

An  action  on  a  promise  to  the  orayor  and  aldermen  to  pay  for  a  license,  is  rightly 
brought  in  the  name  of  tlie  city,  the  mayor  and  aldermen  being  merely  agents  of  the 
city. 

It  is  competent  to  the  l^islatnre  to  grant  to  a  city  or  town  power  to  exact  the  pay- 
ment of  money  as  one  of  the  conditions  of  granting  a  lioenee  for  theatrical  ex- 
hibitions. 

Assumpsit.  The  declaration  alle^^'d,  in  the  first  count, 
that  the  defendants,  on  January  iOth,  1^2S,  being  the  proprie- 
tors of  a  building  in  the  city  of  Boston,  called  the  city  theatre, 
in  consideration  that  iht^  mayor  and  aldermen  of  the  city  would 
grant  them  a  license  for  theatrical  and  equestrian  exhibitions  in 
the  theatre,  for  the  term  of  one  year  from  that  date,  promised 
the  city  to  pay  them  $  1000  on  demand  ;  and  that  the  mayor 
and  aldermen  did  grant  them  sqch  a  license. 

In  another  count  it  was  alleged,  that  the  defendants,  on  Feb- 
ruary 1st,  1828,  being  proprietors  of  the  theatre,  in  considera- 
tion that  the  mayor  and  aldermen  had  granted  them  a  license 
for  the  term  of  one  year  from  January  10th,  promised  the  city 
to  pay  them  $  1000  on  demand. 

The  general  issue  was  pleaded 

At  the  trial,  before  Wilde  J.,  the  plaintiiTs  introduced  a 
bond,  dated  February  1st,  1828,  signed  by  the  defendants,  in 
which  they  bind  themselves  to  the  city  in  the  sum  of  $  5000. 
The  condition  is,  that  whereas  the  defendants,  ^^  proprietors 
of  the  city  theatre,  so  called,  in  Washington  gardens,  having 
been  duly  licensed  according  to  law,  for  theatrical  and  eques- 
trian exhibitions,"  from  January  IOth,  1828,  to  January  lOih, 
1829;  now  if  the  proprietors  shall  well  and  truly  comply  with 
all  the  regulations  respecting  theatrical  and  eqtiestrian  exhibi- 
tions, the  bond  shall  be  void. 

Also  a  copy  from  the  records  of  the  mayor  and  aldermen, 
under  date  of  January  21st,  1828,  as  follows  :  *' Ordered,  thai 
the  licenses  to  the  several  theatres  be  renewed  upon  tbe  same 
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terms  and  conditions  as  the  last  year,  viz.  on  giving  bonds,  and       BotloD 
paying  1000  dollars  each  per  an^um."  Schaflfer 

There  was  evidence  that  SchafFer  took  the  bond  from  the  *** 

city  clerk  to  have  it  executed  ;  that  when  he  returned  it,  the 
proprietors  of  the  theatre  presented  a  petition  to  the  mayor  and 
aldermen,  in  which  rt  is  stated,  that  the  annual  tax  of  $  1000 
upon  the  proprietors  of  the  city  theatre  for  their  license  is 
extremely  oppressive ;  and  the  petitioners  request  the  mayor 
and  aldermen,  if  possible,  to  grant  them  permission  to  iieep 
the  theatre  open,  by  remitting  to  the  ciiy  clerk  weekly  the 
sum  of  twenty-five  dollars,  so  long  as  the  establishment  shaU 
be  continued  in  operation,  or  they  will  be  under  the  necessity 
of  closing  the  same  altogether.  This  petition  was  indorsed 
"  not  granted." 

It  appeared  that  Schafier  bad,  in  the  mode  pursued  by  him 
for  several  years  before,  paid  at  various  times,  for  the  year 
1 828,  the  sum  of  $400  to  the  city  clerk. 

The  theatre  was  opened  for  performance  on  the  4ih,  f  1th, 
and  I8tb  of  February,  1828,  and  from  the  7th  of  October  of 
the  same  year,  to  the  8th  of  January,  1829,  sixteen  weeks. 

The  city  clerk  testified  that  it  was  usual  to  make  out  and 
issue  licenses  to  the  theatres,  upon  paying  the  sum  required, 
or  securing  the  same  ;  that,  in  this  case,  no  license  had,  in  fact, 
been  issued,  or  delivered  to  either  of  the  defendants. 

The  defendants  introduced  evidence  for  the  purpose  of  show- 
ing that  an  agreement  to  pay  $  25  a  week,  on.y  during  the  time 
the  theatre  was  open,  was  substituted  for  the  contract  to  pay 
$1000  for  the  year. 

The  jud8;e  instructed  the  jury,  tlwt  a  promise,  express  or 
implied,  to  the  mayor  and  aldermen,  was  a  promise  to  the  city, 
they  being  the  agents  of  the  city  for  this  purpose  : — 

That  the  bond  was  evidence  that  the  defendants  were  pro- 
prietors of  the  theatre  :  — 

That  the;-  thereby  acknowledged  that  a  license  had  been 
granted,  and  that  if  this  contract  was  not' waived  by  tbe  one 
contended  for,  to  pay  $  25  per  week  only  while  the  theatre  was 
open,  by  the  other  evidence  in  the  case  the  plaintiffs  were  en- 
titled to  a  verdict. 

A  verditn  was  returned  for  tbe  phintifb. 
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Boiton  To  the  foregoing  instructions  the  defendants  excepted, 

dchaffer.         '^^^  P^gl^i  reserving  to  the  defendants  the  right  to  take  thei' 
•  exceptions,  overruled  the  following  objections  : — 

1.  That  the  14th  section  of  the  city  charter  {St.  1821,  c 
110,)  upon  which  the  plaintiffs  relied,  did  not  authorize  the 
mayor  and  aldermen  to  require  the  payment  of  a  sum  of  mone} 
as  an  excise  or  tax,  or  otherwise,  as  one  of  the  conditions  of 
granting  a  license  for  theatrical  performances.  [The  14tb  sec- 
tion provides,  that  the  mayor  and  aldermen  shall  have  power  to 
license  all  theatrical  exhibitions  ^'  on  such  terms  and  conditions 
as  to  them  may  seem  just  and  reasonable."] 

2.  That  the  vote  of  the  mayor  and  aldermen  of  January 
21st,  1828,  was  inoperative  as  to  the  price  for  a  license,  by 
reason  of  the  by-law  of  the  city,  of  December  18th,  1826, 
which  ordains,  that  if  any  person  shall  violate  the  provisions 
contained  in  the  i4th  section  of  the  act  establishing  the  city  of 
Boston,  such  person  shall  forfeit  and  pay,  for  each  offence,  a 
sum  not  less  than  five  dollars  nor  more  than  twenty  dollars. 

3.  If  the  legislature,  by  the  14th  section  of  the  city  charter, 
conferred  or  delegated  to  the  mayor  and  aldermen  an  authority 
to  impose  the  payment  of  money,  or  establish  an  excise  or  tax 

*  on  licenses,  as  contended  for  by  the  plaintiffs,  it  is  in  violation 

of  the  constitution. 

If  the  instructions  to  the  jury  were  erroneous,  a  new  trial 
was  to  be  granted  ;  or  if  the  judge  erred  in  overruling  either  of 
the  abovementioned  objections,  a  nonsuit  was  to  be  entered. 
4pri^  M  *Aylw%n  and  Blair^  for  the  defendants,  insisted  on  all  the  ob- 
jections made  at  the  trial.  The  promise  was  to  the  mayor  and 
aldermen,  and  not  to  the  city.  The  city  have  the  power  to 
make  by-laws  and  impose  penalties  ;  but  the  power  to  license 
is  given  to  the  mayor  and  aldermen,  and  the  action  should  have 
been  in  their  name.  It  is  only  a  statute  or  a  by-law  that  can 
enable  the  city  to  enforce  the  contract.  Bac.  Abr.  Corpora^ 
Han^  E ;  Stetson  v.  Kempton^  13  Mass.  R.  278. 

The  mayor  and  aldermen  are  not  authorized  to  exact  money 

as  a  condition  for  granting  a  license.     They  have  the  same 

power  which  the  Court  of  Sessions  had  under  St.  1805,  c.  98  ; 

418        which  court  could  grant  a  license,  but  could  not  demand  monev 

for  It.     By  the  phraseology,  ^^such  terms  and  conditions  as  to 
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dietii  may  seem  just  and  reasonable,"  the  legislature  intended      Boston 
to  enable  the  mayor  and  aldermen  to  establish  a  censorship,  fix     SchaW 
the  time  and  place  of  exhibition,  and  do  other  things  relating  to 
police. 

The  bond  was  not  an  acknowledgment  that  the  defendants 
were  proprietors  of  the  theatre,  or  that  a  license  was  granted 
Co  thcni ;  and  by  the  plaintiffs'  own  showing,  there  was  no 
license.  The  defendants  said  they  would  not  accept  a  license, 
unless  the  terms  of  their  contract  were  altered  ;  and  the  bond 
was  delivered  rather  as  an  escrow.  The  defendants  are  liable 
for  the  penalties  under  the  by-law  of  1626,  for  exhibiting  with- 
out a  license. 

It  would  be  beyond  the  right  of  the  legislature  to  grant  powei 
to  lay  an  excise.  The  legislature  are  to  determine  what  is  a 
reasonable  excise,  and  they  cannot  delegate  the  power.  De- 
claratioa  of  Rights,  art.  23  ;  S<.  1781,  e.  22  ;  Constitution, 
e.  1,  §  1,  art,  4  ;  Lindsay  v.  CommieeionerSy  ^c,  2  Bay,  56  ; 
Corfield  V.  Coryell^  4  Wash.  Circ.  C.  R.  380.  At  the  time 
when  the  city  charter  was  granted,  if  the  power  to  take  money 
for  such  a  license  was  conferred  on  the  city,  it  was  a  peculiar 
privilege,  and  contrary  to  the  10th  article  of  the  Declaration  of 
Rights.  Portland  Bank  v.  Apthorp^  12  Mass.  R.  252  ;  HoU 
den  V.  JafMs^  1 1  Mass.  R.  396.  If  the  mayor  and  aldermen 
have  this  power,  it  is  unlimited. 

J.  Pickerings  (City- Solicitor,)  for  the  plaintiffs,  to  the  point 
that  the  mayor  and  aldermen  acted  as  agents  for  the  city, 
referred  to  Mechanies^  Bank  v.  Bank  of  Columbia^  5  Wheat. 
326.  As  to  the  right  to  demand  money  for  a  license,  he 
referred  to  Si.  1621,  c.  110,  §  13,  14;  St.  1825,  c.  152, 
§  1,3. 

Per  Curiam.     No  formal,  written  license  was  given  to  the     funt  UB4 
defendants,  but  that  is  not  material ;  for  there  was  a  vote  of 
the  city  that  the  license  to  the  theatre  should  be  renewed,  on 
the  proprietors  giving  bond  and  paying  $  1000  a  year,  and  the 
defendants  have  proceeded  as  under  a  license. 

It  is  clear,  that  in  granting  the  license,  the  mayor  and  alder- 
men are  mere  agents  of  the  city,  and  the  action  is  well  brought 
in  the  name  of  the  principal. 

It  is  objected,  that  the  statute  of  1821,  c.  110,  gives  no         419 
36*  m 
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fX)wer  to  the  city  to  exact  money  for  the  license.  Tlie  ao* 
thority  to  the  mayor  and  alderrodn  is,  to  license  '^  on  «ucfa 
terms  and  conditions  as  to  them  may  seem  just  and  reasonable." 
Though  the  exacting  of  money  is  not  expressly  mentioned,  it  12 
not  excluded  by  these  general  words,  aod  was  doubtless  in  the 
contemplation  of  the  legislature  ;  Cor  in  St.  1825,  c  152,  §  1, 
by  which  the  selectmen  of  each  town  are  empowered  to  license 
theatrical  exhibitions,  the  same  language  is  used,  and  in  §  3  is 
is  provided,  that  ^^alt  moni$8  which  shall  be  received  for  such 
licenses  (if  any)  shall  be  appropriated,"  lie.  This  is  a  legisla- 
tive construction  of  the  first  statute.* 

Another  objection  is,  that  it  is  not  competent  to  the  legisla- 
ture to  grant  to  a  town  or  city,  power  to  assess  a  tax  which  is 
not  general.  If  this  were  a  tax,  the  objection  would  be  valid  .; 
but  the  price  to  be  paid  foe  the  license  is  of  the  nature  of  an 
excise  on  a  particular  employment.  The  levying  of  an  excise 
has  been  practised  in  regard  to  other  occupations,  and  the  con- 
stitutionality of  it  has  never  been  doubted.  There  can,  there- 
fore, be  no  objection  to  it  in  the  present  case,  admitting  theat- 
rical entertainments  to  be  as  meritorious  as  other  occupations. 
But  It  seems  to  be  peculiarly  proper  in  employments  of  this 
kind.  They  require  to  be  watched.  Towns  are  put  to  ex- 
pense in  preserving  order,  and  it  is  proper  they  slioiiM  be  in- 
demnified for  inconveniences  or  injuries  occasioned  by  em^ 
ployments  of  this  nature. 

The  proposition  to  pay  twenty-five  dolkrs  weekly,  during 
the  time  that  exhibitions  should  be  made,  was  not  acceded  to 
by  the  city.  Receiving  payment  by  instalments  was  a  mere 
indulgence  to  the  defendants,  and  not  a  variance  of  the  coi>- 
tract. 

Judgment  aeeording  to  r^rdiet^ 
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Tme  Boston  Bank  verstis  George  A.  Hodges 

et  at. 

In  oftJcr  ( I  cluurge  the  induraer  of  a  note  held  by  a  bank,  the  preseotraent  and  notloe 
■Mt  be  conferiiiable  to  the  general  law,  or  the  Mibstitutes  for  them  must  conform 
strictly  to  the  usage  of  the  bank. 

It  is  the  usage  of  tlw  banks  in  Botitun  to  sead  notice  to  the  makers  of  notes  on  the 
last  day  exclusive  of  the  days  of  gmoe,  and  on  tlie  last  day  of  grace,  after  bank 
hours,  to  send  notices  to  the  nwkers  and  indorsers  of  notes  which  are  not  paid.  A 
bank,  holding  a  note,  had  sent  the  first  notice  to  the  maker  in  ilie  usual  manner, 
and  on  the  lost  day  of  grace,  btfort  bnuking  hours  commenced,  sent  auollier  notice 
b}  mail  to  the  maker,  and  immediately,  before  banking  hours  commenced,  notified 
the  indorser  of  the  dishonor  of  the  note;  it  was  held,  that  the  indorser  was  not  to 
be  charged,  there  having  been  no  presentment  of  the  note  to  the  maker  according 
to  the  general  law,  and  the  substitoted  notice  to  the  maker  not  conforming  to  the 
)  of  the  bank. 


This  was  an  action  against  the  defendants  as  indorsers  ot  a 
promissory  note,  made  by  W.  C.  Williams,  dated  January  6th, 
1829,  payable  to  the  defendants  in  four  months,  and  by  them 
indorsed  to  the  plaintiffs.  On  May  6th,  1829,  the  bank  gave 
notice  to  Williams  by  a  notification  put  into  the  post-office  at 
Boston,  addressed  to  him  at  Newbury  port,  his  place  of  resi- 
dence ;  and  on  May  9th  another  notification,  addressed  to  him 
as  before,  was  put  into  the  post-office  in  Boston  at  half  past 
eight  o'clock  in  the  forenoon.  Williams  had  stopped  payment 
before  the  month  of  May. 

The  defendants  had  also  stopped  payment  before  May  9th, 
1 829,  on  which  day,  at  1 5  minutes  before  9  o^clock  in  the 
forenoon,  notice  was  given  to  them  of  the  non-payment  of  the 
note  by  the  maker,  by  giving  them  the  usual  bank  notice. 

The  writ  was  dated  May  9th,  1 829,  and  was  served  on  that 
day  at  18  minutes  after  9  o^clock,  by  an  attachment  of  the  de- 
fendants' property.  During  the  month  of  May  the  bank  was 
opened  at  9  o'clock,  and  the  usual  bank  hours  for  doing  busi- 
ness were  from  9  A.  M.  to  2  P.  M. ;  and  it  was  the  custom 
of  the  bank  to  give  notice  to  the  maker  and  indorser  of  notes 
on  the  last  day  of  grace,  immediately  after  the  bank  had  closed^ 
when  the  note  remained  unpaid. 

The  defendants  were  defaulted,  and  judgment  was  to  be  en- 
tered on  the  default,  or  the  plaintiffs  were  to  become  nonsuit^ 
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Boston  Bank  according  to  the  opinion  of  the  Court  as  to  the  suffitauncj  of 

Hodges.      the  notice. 

jufuiKh.  Basstttj  for  the  defendants,  cited  Bayley  on  Bilk,  (Am.  ed.) 

127,  128,  129,  (and  notes,)  135,  140. 

Sullivan^  for  the  plaintifis,  cited  Shed  v.  BreUy  1  Pick.  401  ; 
Stanton  v.  Blossom^  14  Mass.  R.  116  ;  Jfm  England  Bank 
V.  Lewis,  2  Pick.  125. 

iim<S3dL  Parker  C.  J.  delivered  the  opinion  of  the  Court.  So  far 
forth  as  the  demand  upon  the  promisor  was  according  to  the 
usage  of  the  bank,  we  think  the  defendants  are  bound  by  it 
since  they  indorsed  the  note  to  the  plaintiffs,  of  whose  form  of 
making  a  demand  and  giving  notice  they  must  be  presumed  to 
have  had  knowledge ;  but  the  difficulty  lies  in  the  plaintiffs' 
having  departed  from  their  own  practice  in  regard  to  the  time 
of  making  the  demand,  and  giving  notice  to  the  indorser  of  the 
non-payment  of  the  note  by  the  maker.  It  is  stated  to  be  the 
custom  of  the  bank,  to  give  notice  to  the  maker  and  indorser 
on  the  last  day  of  grace  immediately  after  the  bank  is  closed, 
and  it  also  appears  that  the  business  hours  of  the  bank  are  from 
9  A.  M.  to  2  P.  M.  The  notifications  in  this  case  were  issued 
before  the  business  hours  commenced  on  the  last  day  of  grace. 
That  which,  according  to  the  custom,  was  to  serve  as  a  demand 
upon  the  maker,  then  living  in  Newburyport,  was  put  into  the 
post-office  early  in  the  morning  of  the  day  on  which  the  note 
became  due.  This  was  before  it  was  due,  according  to  the 
bank's  own  practice ;  which  allowed  the  usual  banking  hours 
of  that  day  for  payment  ;  and  even  the  notice  to  the  defendant, 
as  indorser,  was  left  at  his  place  of  business  before  9  o'clock 
on  the  same  day,  when  there  had  been  no  default  in  the 
maker. 

But  it  is  said  that  the  note  being  due  od  the  9th  of  May,  a 
demand  and  refusal  to  pay  on  any  part  of  that  day,  with  imme- 
diate notice  to  the  indorser,  will  give  a  right  to  an  action  against 
the  latter.i  This  is  true  where  there  is  an  actual  demand  u|)on 
the  maker  according  to  the  general  rule  of  law.     But  the  bank 

>  See  Oredey  ▼.  Thurttan,  4  Qreenleaf,  479 ;  FlifU  v.  Rogers,  15  Maine  R. 
(3  Shepley,)  67 ;  Dennte  ▼.  fValker,  7  N.  Hamp.  R. 201 ;  Farmers'  Bank  v.  Du- 
vaU,  7  Gill  &  Johns.  89 ;  fFUson  v.  WiUiman,  I  Nott  &  M'Cord,  440 ;  Ourdl 
▼.  Clark,  21  Pick.  310  ;  StayUs  ▼.  Frankiin  Bank,  1  Metcalf,  13. 
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has  substituted  a  usage  of  its  own,  according  to  which  a  note  is  Boston  Bank 
not  considered  dishonored   until  after  the  bank  is  closed,  on      Hodffei. 
the  last  day  of  grace.     This  constructive  demand,  which  they  * 

have  acquired  the  privilege  of  making,  instead  of  the  more  for- 
mal and  troublesome  mode  which  the  law  imposes  upon  the  422 
rest  of  the  community,  must  be  made  according  to  the  rules  uf 
their  own  adoption,  if  they  would  avail  themselves  of  their 
privilege  ;  they  must  not,  as  they  did  in  the  present  case,  en- 
force their  custom  as  to  the  mode  of  demand,  and  d^art  from 
it  as  to  the  time. 

We  think  therefore  the  plaintiffs  cannot  recover,  there  having 
been  no  legal  demand  upon  the  maker  of  the  note,  before  the 
action  was  commenced. 

Plaintiffs  nonsuit. 


Samuel  Knower  versus  William  EMEKso^• 

The  pbiotifT,  being  largely  indebted  to  the  defendant,  gave  bim  orders  on  several 
merchants,  to  receive  from  them  the  balances  which  they  owed  the  plaintiff  for 
goods  consigned  to  them  for  sale,  and  tlie  defendant  gave  the  plainliff  a  written 
contract,  in  which,  after  acknowledging  the  receipt  of  the  orders,  and  paying  that 
be  will  pay  over  to  the  pbiintifTall  that  he  receives,  over  and  above  paying  his,  the 
defendant's,  demand  against  the  pbintiff,  the  defendant  agrees  as  follows,  —  *'  if 
there  should  not  be  more  than  1000  dolfairs  due  the  pbintiff  after  paying  my  de- 
mands, I  will  divide  equally  the  proceeds  which  I  shall  receive,  on  account  of  the 
plaintiff,  with  tlie  plaintiff,  and  no  other;  but  if  there  shall  be  over  and  above  1000 
dollars,  the  plaintiff  can  expect  no  division,  as  I  slmll  pay  all  over  my  demands  to 
him  and  no  other.'*  A  few  months  afterwards  the  defendant  received  the  lalances 
from  the  merchants,  but  tliey  did  not  amount  to  enough  to  pay  the  defendant's  claim 
against  the  plaintiff.  In  an  action  on  this  contract,  brought  in  the  plaintiff's  name 
lor  the  benefit  of  an  assignee,  against  the  defendant,  it  was  keld,  that  the  pbintiff 
was  entitled  to  recover  one  half  of  the  amount  collected  by  the  defendant  after  da 
ducting  the  expenses  of  collection. 

This  was  an  action  of  assumpsit,  which  was  submitted  tu 
the  Court  on  the  following  agreed  statement  of  facts. 

Knower,  the  plaintiff,  on  October  29th,  1825,  being  largely 
indebted  to  the  firms  of  Emerson  &  Hastings,  Emerson  & 
Jones,  and  the  then  late  firm  of  Emerson  &  Spear,  of  each 
of  which  firms  the  defendant  was  a  member,  gave  the  defendant 
a  promissory  note  for  $  4570,  payable  on  demand  to  Emerson's 
order,  an  amount  wbicb  the  plaintiff  was  supposed  to  owe  these 
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Knowei  firms,  and  took  from  the  defendant  a  writing  dated  on  that  day, 
Emeraon.  ^°  which  he  acknowledged  the  receipt  of  the  note,  on  account 
'  of  Emerson  &  Hastings,  Emerson  &  Jones,  and  the  late  firm 

423  of  Emerson  &  Spear,  and  promised  to  account  for  it  on  settle- 
ment, or  to  deliver  it  up  to  Knower. 

Before  this  time  Knower  had  consigned  boots  and  shoes  to 
a  large  nmount  to  divers  commission  merchants  in  New  Yoik ; 
and  they  had  made  advances  on  these  consignments. 

At  the  same  time  that  Knower  made  the  note  for  $4570, 
he  also  gave  Emerson  orders  on  all  these  commission  merchants, 
requesting  them  to  deliver  up  or  pay  over  to  Emerson  all  the 
plaintiff's  properly  in  their  hands,  or  the  proceeds  of  it.  Em- 
erson then  signed  and  delivered  to  Knower  the  following  con- 
tract: —  *' Providence,  Oct.  29,  1825.  Received  of  Samuel 
Knower  an  order  on  Spafford  &  Tileston,  &c.  for  each  and 
every  one  to  accept  and  deliver  up  all  proceeds  due  the  said  S. 
Knower,  and  I  do  hereby  agree  to  pay  over  to  said  S.  Knower 
the  proceeds  of  all  property  which  they  and  each  may  account 
to  me  for,  over  and  above  paying  these  my  several  demands, 
viz.  a  demand  of  Emerson  &  Hastings,  do.  Emerson  &  Spear, 
do.  Emerson  &  Jones  ;  and  I  do  hereby  agree^  that  if  there 
should  not  be  more  than  one  thoiuand  dollars  due  the  said  S. 
Knower  after  paying  my  just  demands^  that  I  toill  divide  equally 
the  proceeds  tohich  I  shall  receive  from  the  above  named  firms  of 
•ATeto  York^  on  account  of  said  Knower^  teith  the  said  Knotoer^ 
and  no  other.  But  if  there  should  be  over  and  above  one  thou- 
sand dollars,  the  said  Knower  can  expect  no  division  of  the 
proceeds,  as  I  shall  pay  all  over  my  demands  to  him  and  no 
other.  — William  Emerson,'*^ 

Emerson,  by  means  of  the  orders,  received  from  the  New 
York  merchants,  at  different  times  in  1826,  the  proceeds  of  all 
Knower's  property  remaining  in  their  hands,  amounting  in  all 
to  $  1039*51,  the  whole  of  which  he  indorsed  in  several  sums 
upon  Knower's  notes  to  Emerson  &  Spear. 

On  October  29th,  1825,  when  Knower  gave  his  note  to  Em- 
erson for  $  4570,  the  whole  amount  which  was  due  from  hiro  to 
the  firms  in  which  Emerson  was  a  partner  and  to  Emerson  sep- 
arately, was  $  3485-90. 

On  November  KHh,  1825,  Knower  made  a  general  assign- 
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ment  of  his  property  to  John  Leniist,  for  the  benefit  of  bis 
creditors.  By  a  provision  in  this  instrument,  all  the  creditors 
who  became  parties  to  it  released  all  their  claims  against 
Knower.  Emerson  was  one  of  the  creditors  who  thus  became 
parties.  In  this  instrument,  among  the  assigned  property,  are 
specified  the  boots  and  shoes  consigned  to  the  New  York  mer- 
chants, which  consignments  and  their  proceeds  are  stated  to  be 
**  jubject  to  a  certain  order  drawn  by  said  Knower  in  favor  of 
one  William  Emerson  ; "  and  Lemist  is  appointed  attorney  of 
the  assignor,  and  as  such,  among  other  things,  is  authorized  to 
demand  and  sue  for  all  balances  which  were  due  or  should  be- 
come due  ^^  from  said'merchants  in  New  York  and  said  William 
Fracrson." 

This  action  was  brought  in  Knower's  name  for  the  benefit  of 
Lemist,  the  assignee.  The  defendant  was  to  be  defaulted  or 
the  plaintifT  to  become  nonsuit,  according  to  the  opinion  of  the 
Court  upon  the  foregoing  facts.  The  defendant,  if  the  decision 
was  against  him,  claimed  a  deduction  of  $98*50  for  expenses 
and  trouble  in  collecting  the  money  in  New  York,  the  right  to 
claim  which  was  also  submitted  to  the  Court. 

The  case  was  argued  by  Morey^  for  the  plaintiff,  and  S.  D.     June  9tk 
Parker^  for  the  defendant. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.  .  The 
question  in  this  case  turns  wholly  upon  the  construction  of  a 
written  contract,  agreement  or  receipt,  whichever  it  may  be 
called,  out  of  which  the  right  of  the  plaintiff  to  recover  is 
supposed  to  grow.  The  first  part  of  this  paper  is  plain  and 
intelligible,  and  can  mean  nothing  else  than  that  the  defendant 
should  retain  from  the  proceeds  of  the  demands  assigned  to  him 
by  the  order,  enough  to  pay  his  specified  demands  and  pay  over 
the  balance  to  the  owner  ;  but  the  other  part  is  apparently  in- 
consistent with  this,  and  is  certainly  liable  to  some  doubt  as  to 
its  true  construction.  Now  the  whole  of  this  contract  roust  be 
taken  together  in  order  to  get  at  the  true  intention  of  the  par- 
ties ;  and  if  the  latter  part  is  irreconcilable  with  the  former 
upon  any  reasonable  construction,  it  ought  to  aid  in  the  con- 
stractioD  of  the  whole,  though  apparetitly  inconsistent. 

Taking  the  construction  offered  by  the  defendant,  some  ex- 
traordinary consequences  will  follow,  which  we  cannot  thimc 
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Knower  the  parties  intended,  and  it  would  also  be  directly  repugnant  to 
Emeraon.  ^"^  ^^  ^^^  express  provisions  in  this  very  merober  of  the  con- 
726  tract.  The  construction  suggested  is,  that  if  the  sum  collected 
should  fall  short  of  $  1000,  over  the  demands  of  Emerson,  thb 
excess  should  be  divided  between  Emerson  and  Knower ;  but 
that  the  whole  of  the  demands  of  Emerson  should  be  paid. 
This  we  think  is  inadmissible,  because  the  effect  of  it  might  be 
to  put  $  500,  wanting  one  cent,  into  the  pocket  of  Emerson, 
without  any  consideration  or  apparent  motive.  It  is  suggested 
in  support  of  this  construction,  that  the  object  was  to  compen- 
sate Emerson  for  the  possible  expense  and  trouble  of  collecting 
the  debts,  but  it  cannot  be  imagined,  when  it  was  contemplated 
that  sufficient  would  be  collected  to  pay  Emerson,  that  so  im- 
provident a  bargain  would  have  been  made  by  Knower ;  nor 
ought  we  to  suppose  that  so  extortionate  a  one  would  have  been 
insisted  on  by  Emerson.  Besides,  this  would  be  in  direct  con- 
tradiction to  the  words  of  the  contract,  which  are,  that  in  the 
event  contemplated  there  should  be  an  equal  division  of  the 
proceeds  received  from  the  merchants  in  New  York,  which  can 
mean  nothing  else  than  the  whole  of  the  proceeds  ;  otherwise 
it  would  have  been  expressed,  that  the  excess  only  should  he 
divided. 

The  construction  proposed  by  the  plaintiff  is  more  conform- 
able to  the  letter  of  the  contract,  and  therefore  more  likely  to 
be  according  to  the  intent  of  the  parties,  viz.  that  in  case  the 
funds  received  should  fall  short  of  the  agreed  sum,  the  wholci 
funds  should  be  equally  divided.  It  is  said  however,  that  this 
would  be  absurd,  for  Emerson,  having  Knower  in  some  meas- 
ure in  his  power,  would  not  be  likely  to  submit  to  such  a  dis- 
position of  the  funds.  But  it  should  be  recollected,  that  Em- 
erson had  no  power  over  these  funds  except  by  the  consent 
of  Knower  ;  that  it  was  a  great  object  with  him  to  obtain  what 
he  could  get,  and  that  but  for  this  assignment  from  Knower, 
nothing  could  have  been  got  by  him.  And  then  as  to  the  mo- 
.  tive  on  the  part  of  Knower,  if  these  funds  should  yield  $  ICOO 
after  paying  Emerson,  he  might  have  contemplated  that  with 
his  other  property  afterwards  assigned  to  Lemist,  he  might 
make  a  satisfactory  arrangement  with  his  other  creditors,  which 
he  might  be  unable  to  do  if  he  had  nothing  to  transfer  of  hb 
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Funds  III  New  York ;  and  that  the  creditors  might  be  dlssatis- 
6ed  with  him  if  he  should  have  paid  the  whole  of  Emerson^s 
demands,  when  his  assets  might  turn  out  to  be  small  for  the 
rest  of  bb  creditors.  There  is  nothing  unreasonable  in  this 
supposition,  or  in  the  arrangement  with  Emerson  upon  this 
construction  of  it.  We  are  satisfied  therefore,  that  although 
the  phraseology  of  the  contract  is  obscure,  the  true  meaning  of 
it  is,  that  if  the  funds  in  New  York  should  yield  only  so  much 
as  would  amount  to  the  demands  of  Emerson  and  a  surplus 
short  of  $  1000,  the  whole  fund  should  be  equally  divided. 
And  there  is  nothing  in  the  subsequent  assignment  to  Lemist, 
to  which  Emerson  was  also  a  party,  which  contradicts  this  sup- 
position ;  for  the  ^unds  in  New  York  were  assigned,  subject 
to  the  order  in  favor  of  Emerson,  and  this  provision  would  be 
equally  applicable  to  either  supposition  as  to  the  character  of 
this  contract. 

We  think,  therefore,  the  plaintiff  is  entitled  to  recover,  for 
the  use  of  the  creditors  to  whom  he  made  bis  general  assign- 
ment lifter  deducting  the  reasonable  expenses  of  Emerson.     . 

Defendant  defaulted. 
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WiTjjAM  W.  Parrott  et  al.  versus  Charles 
Thacher  et  al. 


A  nng0  of  R  particular  btwinea  it  not  sufficiently  proved  by  the  testimonj  of  only  oae 
vtitoew  ia  aopport  of  it,  where  another  witoesa  equally  familiar  with  the  bonineM 
deniea  It,  and  where  other  wttnewee  on  the  Mibject  might  be  had, 

IVrelbre,  where  the  pbiniiffs'  case  depended  on  their  proving  the  usage  of  a  partico* 
faur  bosioess,  with  which  many  persons  were  conversant,  and  they  only  offered  one 
witness  to  prove  it,  and  the  usage  was  denied  by  a  witness  for  the  defendants,  who 
had  the  same  aieans  of  knowledge  as  the  plaimiirs'  witness,  a  verdict  fouod  for  the 
piaiatiiEi  was  net  aside  and  a  new  trial  granted. 

Where  there  are  two  distinct  grounds  on  which  a  verdict  of  a  Jury  may  be  supported, 
and  OD  the  judge's  questioning  the  jury  it  appears  that  they  are  not  all  agreed  upon 
either  ground,  but  thai  a  part  support  it  on  one  ground  aod  a  part  on  the  other, 
whether  a  new  trial  will  be  granted,  fWBr*. 

B  Mtnu^  that  id  such  a  ease  the  judge  may  properly  inquire  of  the  jurymen,  which 
ground  they  adopted. 

This  was  assumpsit  for  goods  sold  and  delivered,  and  on 
the  following  note,  viz.:  —  ^^  For  value  received  in  N.  E.  rum 
for  use  of  myself  and  owners  of  Brig  Ida,  I  promise  to  pay 
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Horace  Scudder  or  order  519  dollars  53  cents,  on  demand^ 
with  interest  after  six  months.  For  myself  and  owners  of 
Brig  Ida.  Feb.  38,  1828.  Jilkn  HalkU,''  The  note  was 
indorsed  by  Scudder  to  the  plaintiffs,  without  recourse.  The 
note  also  contained  an  indorsement  by  Scudder,  acknowledging 
the  receipt  of  $  16367,  ^'^being  net  account  of  sales  of  38 
barrels  of  gin,  after  deducting  100  dollars,  amount  of  an 
order  accepted  to  pay  Joseph  Swan  out  of  the  proceeds  of 
said  gin." 

At  the  trial,  before  Wilde  J.,  it  was  admitted,  that  the  de« 
fendants  and  Allen  Hallett  were  joint  owners  of  the  brig  Ida, 
which  was  built  to  run  as  a  regular  packet  between  the  ports  of 
Boston  and  Baltimore.  Scudder  being  called  as  a  witness  by 
the  plaintiffs,  testified  that  he,  being  a  commission  merchant  in 
Boston,  sold  a  quantity  of  N.  E.  rum  belonging  to  the  plain- 
tiffs to  Hallett,  who  was  the  master  of  the  Ida,  on  the  credit 
of  her  owners  ;  that  the  rum  went  on  board  of  her ;  that  he 
took  the  note  in  payment ;  that  he,  Stanton,  Fiske  &  Nichols, 
and  the  defendant  Thacher,  were  agents  to  procure  freights 
and  passengers  for  the  Ida ;  that  it  had  been  a  general  prac- 
tice for  masters  of  vessels,  in  this  business,  to  take  up  goods 
on  account  of  the  owners,  when  a  full  freight  could  not  be  pro- 
cured ;  that  Hallett  proceeded  in  the  Ida  to  Baltimore,  where, 
failing  to  sell  the  rum,  he  shipped  it  to  Charleston,  where  he 
exchanged  it  for  38  barrels  of  gin,  which  he  shipped  to  Bos- 
ton, and  which,  on  its  arrival,  was  placed  by  Warren  Hallett, 
a  brother  of  Allen  Hallett  and  one  of  the  defendants,  in  the 
witness's  hands  to  sell  on  account  of  this  note  ;  and  that  he 
accordingly  sold  the  same,  and  made  the  indorsement  of  the 
proceeds  on  the  note.  Allen  Hallett  died  on  his  passage  from 
Charleston  to  Boston. 

On  cross-examination  this  witness  stated,  that  there  was  an 
understanding  between  him  and  Allen  Hallett,  that  the  pro- 
ceeds of  the  rum  should  be  sent  to  him,  though  there  was  no 
strict  bargain  to  that  effect.  He  admitted  that  he  never  con- 
jnlted  with  the  defendant  Thacher,  who  resided  in  Bos  on, 
and  was  known  to  him  to  be  one  of  the  owners,  as  to  the  sale 
of  the  gin,  or  the  purchase  of  the  rum  by  Allen  Hallett  ;  and 
that  Thacher  never  had  notice  of  the  note,  imtil  alter  AUeo 
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HaUett's  death,  and  was  not  called  on  to  pay  the  balance  due 
upon  it,  until  after  Alien  Hallett's  estate  had  been  represented 
to  be  insolvent.  The  witness  said,  that  he  expected  that  the 
note  would  have  been  paid  by  Allen  Hallett,  and  therefore  did 
not  apply  to  the  owners.  He  also  testified,  that  Allen  Hallett, 
some  time  before  he  was  in  the  Ida,  had  been  master  of  the 
Helen,  which  belonged  to  the  Union  Line  of  Baltimore  Pack- 
ets, and  that  he  had  several  times  sold  him  goods  on  the  credit 
of  the  owners,  which  goods  had  gone  to  the  credit  of  the  con 
cem,  and  the  purchases  had  been  ratified  by  them  ;  but  that  he 
did  not  know  that  the  purchase  of  rum  in  this  case  was  known 
to  the  owners  of  the  Ida,  at  the  time  it  was  made.  He  sup- 
posed, however,  though  he  did  not  certainly  know,  that  it  was 
known  to  Warren  Hallett  at  the  time  he  put  the  gin  into  his 
hands.     Here  the  plaintiffs  rested  their  case. 

The  defendants  called  Francis  Stanton  as  a  witness,  who 
testified  that  he  had  been  concerned  in  the  lines  of  packets 
between  Boston  and  Baltimore  and  Boston  and  New  York,  for 
fifteen  or  twenty  years  ;  and  the  house  of  Stanton,  Fiske  & 
Nichols,  to  which  he  belonged,  had  been,  during  that  period, 
agents  for  those  lines  of  packets,  and  still  were  for  the  New 
York  packets ;  that  he  had  never  known  the  masters  oi  these 
vessels  take  up  goods  on  the  credit  of  the  owners,  in  Boston 
or  any  other  port ;  and  that  there  was  not,  to  his  knowledge, 
any  such  general  usage  or  practice.  He  said,  however,  that 
it  was  usual,  in  the  Union  Line,  to  permit  masters,  when  they 
had  short  freight,  to  purchase  flour  and  other  merchandise  out 
of  the  stock,  which  consisted  of  funds  on  hand  derived  from 
the  earnings  arising  from  freight  and  passengers  and  profits  of 
these  purchases,  but  not  to  make  purchases  on  credit,  or  other- 
wise than  with  the  stock  ;  and  that  the  stock  so  purchased  be- 
longed to  the  owners. 

The  judge  instructed  the  jury,  that  unless  they  were  satis- 
fied from  the  evidence,  that  Allen  Hallett  was  expressly  or  im- 
pliedly authorized  by  the  defendants  to  purchase  tlie  goods  for 
them  or  on  their  credit,  the  plaintiffs  had  not  maintained  their 
action  ;  and  that  the  burden  was  on  the  plaintiffs  to  prove  that 
Hallett  had  that  authority.  The  jury  were  also  instructed, 
that  there  being  no  express  evidence  of  such  authority,  they 

43ft 


42S 

Parrott 

V. 

Thacher. 


it9 


Digitized  by  VjOOQIC 


429 


SUFFOLK  AND  NANTUUKi/f 


Parrott 
Thacher. 


m. 


430 
Akm  S3c£. 


should  6nd  for  the  defendants,  unless  they  were  sadsfioo  that 
there  was  some  usage  of  trade  authorizing  the  master  to  bind 
his  owners,  or  that  the  goods  purchased  came  to  the  use  of  tho 
owners. 

The  jury  returned  a  verdict  for  the  plaintiffs,  for  the  balance 
due  on  the  note,  deducting  (he  indorsement  of  $163*67  with 
interest.  On  inquiry,  the  foreman  stated  that  the  jury  had  ren- 
dered their  verdict  on  the  ground  of  a  general  usage  of  masters 
of  packets  in  this  line  to  purchase  goods  on  the  credit  of  their 
owners  ;  but  another  juryman  staled,  that  he  and  some  of  the 
rest  were  of  opinion  that  there  was  sufficient  evidence  to  prove 
that  the  rum  came  to  the  use  of  the  defendants. 

The  defendants  moved  for  a  new  trial,  because  the  verdict 
was  against  both  law  and  evidence  ;  and  they  also  excepted  to 
the  verdict,  on  the  ground  that  the  $  1 00  paid  to  J.  Swan,  be- 
ing part  of  the  proceeds  of  the  gin,  ought  to  have  been  applied 
towards  payment  of  the  note. 

Warner,  for  the  defendants,  contended  that  the  verdict  was 
against  the  evidence.  No  express  authority  for  Allen  Hallett 
lo  make  the  purchase  on  the  credit  of  the  owners  was  proved. 
Such  an  authority  was  not  incident  to  him  merely  as  the  nias« 
ter  of  the  vessel.  The  usage  attempted  to  be  proved  is  unrea- 
sonable, because  the  right  of  purchasing  goods  is  not  necessary 
for  effecting  the  business  for  which  masters  of  vessels  are  ap- 
pointed. Besides,  the  evidence  did  not  prove  the  usage.  He 
cited  2  Stark.  Ev.  57,  60,  254,  450,  451,  note  2  ;  Abbott 
on  Shipping,  126  et  seq, ;  3  Chit.  Commerc.  Law,  196,  197, 
204;  Freeman  v.  East  India  Co.,  5  Bam.  &  Aid.  617  ;  1 
Holt  on  Ship.  379,  384,  387,  388,  405,  416;  Boucher  v, 
Lawson,  Rep.  Temp.  Hardwicke,  85  ;  Ellis  v.  Turner,  8  T. 
R.  531  ;  Detoell  v.  Moxon,  I  Taunt.  391  ;  The  Mercunus^ 
1  Rob.  Adm.  R.  84  ;  The  Vrouw  Judith,  1  Rob.  Adm.  R. 
151  ;   Smith  v.  fl'right,  1  Gaines's  R,  43. 

Curtis,  contra,  to  show  that  the  Court  ought  not  to  grant  a 
new  trial,  where  there  was  evidence  on  both  sides,  cited  Ham- 
mond  V.  Wadhams,  5  Mass.  R.  354  ;  Brooks  v.  Barrett,  7 
Pick.  96. 

Parker  C.  J.  delivered  the  opinion  of  the  Court.  We 
are  of  opinior  that  there  must  be  a  new  trial  in  this  case,  oi 
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accouDt  of  the  defect  of  evidence  to  prove  that  Capt.  Hallett  Pafroit 
was  authorized  by  the  owners  of  the  vessel  to  make  purchases  •ph^eheb 
and  give  promissory  notes  for  ihem.  

There  being  no  express  authority,  it  was  supposed  to  be 
implied  from  the  usage  i/f  this  particular  trade,  or  because  the 
rum  purchased  went  to  the  use  of  the  owners,  or  because  there 
was  a  knowledge  of  the  purchase  on  their  credit  and  an  acqui- 
escence in  it ;  none  of  which  facts  are  made  out  by  evidence 
sufficient  to  authorize  the  jury  to  find  a  verdict  for  the  plaintiffs. 

In  regard  to  usage,  it  is  proved  only  by  the  evidence  of 
Scudder ;  and  even  his  testimony  hardly  proves  it ;  for  he 
says,  it  was  a  general  practice  among  masters  of  vessels  in  this 
line  of  business,  to  purchase  goods  on  the  credit  of  their  own- 
ers when  there  was  a  deficiency  of  freight.  Such  a  practice 
may  exist  short  of  a  usage.  And  it  should  seem,  when  he 
comes  to  particularize,  that  his  knowledge  of  that  practice  was 
derived  from  his  transactions  with  another  line  of  packets, 
where  it  may  have  existed  and  not  with  this  line.  Such  a  prac- 
tice may  have  existed  among  masters  of  vessels,  and  yet  the 
owners  may  never  have  assented  to  it ;  and  without  such  as- 
sent, the  practice  would  not  bind  them.  In  the  case  of  the 
Union  line  of  packets,  to  which  the  practice  mentioned  in  this 
testimony  had  relation,  be  says,  that  the  property  purchased 
by  the  masters  went  into  the  accounts  of  the  concern,  and  the 
purchases  were  ratified  by  them.  This  is  a  case  without  any 
such  account  and  without  any  ratification.  But  suppose  that 
the  amount  of  his  testimony  was,  that  there  was  such  a  usage, 
we  think  it  not  sufficiently  proved.  Usage  is  a  thing  which 
must  be  public  and  notorious,  at  least  known  to  all  masters  of 
{  ackets  in  this  trade.  Scudder  stands  alone  in  his  testimony, 
and  is  directly  contradicted  by  Stanton,  an  owner  and  agent  of 
the  Union  line  of  packets.  These  witnesses  may  be  supposed 
equally  intelligent  and  honest.  Stanton  may  have  had  a  bias 
against  establishing  a  usage,  which  might  render  him  liable. 
Scudder  was  interested  as  a  commission  merchant,  to  avoid  the 
charge  of  negligence  in  selling  the  plaintiff's  goods  to  a  man 
unable  to  pay.  Now  here  is  a  subject  of  common  knowledge, 
jifoved  by  one  witness  and  contradicted  by  another.  It  is  not  431 
fbe  r&se  of  a  fact  proved  by  the  testimony  of  one  witness  and 
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contradicted  by  another,  in  which  the  jury  may  prefer  positive 
to  negative  evidence.  When  the  question  is  of  a  custom  or 
usage,  and  it  is  not  known  to  those  who,  from  their  business 
and  connexions,  have  the  best  means  of  knowing  it,  ignorance 
of  it  is,  in  some  sense,  positive  testimony  that  it  does  not  exist. 

Suppose  the  question  to  be  as  to  the  existence  of  i  usage  of 
trade  in  some  foreign  port,  according  to  which  the  rights  of 
parties  are  to  be  decided,  —  and  that  there  are  two  foreign 
witnesses,  both  merchants  belonging  to  the  place,  and  dealing 
in  the  same  business,  and  one  testifies  in  support  of  the  usage 
and  the  otlier  against  it^  —  can  it  be  said  that  the  usage  is 
proved  f  Especially,  if  other  merchants  from  the  same  place 
are  here  and  have  not  been  called  upon  ? 

Now  the  usage  in  question  ib  said  to  exist  at  home,  and 
probably  there  were  many  masters  of  packets  and  others  in 
port,  who  would  know  if  it  existed.  In  such  case,  we  think 
the  fact  is  not  made  out,  so  as  to  require  a  comparison  of  evi- 
dence ;  that  under  such  circumstances,  one  witness  is  noi  suffi- 
cient to  prove  the  existence  of  a  usage  of  trade  of  a  somewhat 
extraordinary  nature,  to  wit,  that  the  owners  of  vessels  are  to 
be  bound  for  all  purchases  made  by  the  masters. 

But  there  is  another  sufficient  reason  for  granting  a  new  trial. 
The  jury  do  not  appear  to  have  decided  upon  either  of  the 
points  upon  which,  according  to  the  charge,  their  verdict  was 
to  rest.  The  foreman  stated,  that  they  were  satisfied  with  the 
proof  of  the  usage  ;  a  juror  said,  that  he  and  some  others  were 
of  opinion  that  the  rum  purchased  had  come  to  the  use  of  the 
owners  ;  from  which  it  is  to  be  inferred,  that  he  and  those  for 
whom  he  spoke,  were  not  satisfied  in  regard  to  the  usage.  We 
certainly  do  not  mean  to  encourage  the  practice  of  questioning 
jurors  as  to  the  grounds  of  their  opinions  ;  ^  but  where  there 
are  distinct  grounds  upon  which  the  verdict  may  be  given,  per- 
haps it  is  not  improper  to  ascertain  which  they  adopted,  as 
there  may  be  little  or  no  evidence  upon  one  and  sufficient  upon 
another  ;  and  if  it  appears  that  they  did  not  agree  upon  either 
of  the  grounds,  I  do  not  see  how  their  verdict  can  stand,  iinan- 

*  See  Dorr  ▼.  Fetmo,  \2  Pick.  526 ;  Slate  v,  HaseaU,  6  N.  Hamp.  R.  361 
Taylor  ▼.  GreeUy,  3  Greenleaf,  204 ;  Hixy,  Drury,  5  Pick.  296  j  FUn^  f 
Woodward,  6  Pick.  208. 
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proity  being  required.     If  there  are  three  distinct  grounds  upon       Parrott 
which  an  action  can  be  maintained,  all  independent  of  each     Tbachei 

other,  and  four  only  of  the  jury  agree  upon  each,  I  do  not  see    

how  they  can  amalgamate  their  opinions  and  make  a  legal  ver- 
dict out  of  then).  With  regard  to  the  opinion  which  some  of 
the  jury  adopted,  to  wit,  that  the  rum,  for  which  the  note  was 
given,  went  to  the  use  of  the  owners,  we  do  not  see  the  least 
evidence  to  support  it.  No  account  was  produced  on  trial 
showing  any  charge  or  credit  to  the  owners.  Scudder  ex- 
pressly states,  that  he  had  no  communication  with  Thacher 
respectmg  the  rum,  the  gin  which  was  taken  for  some  of  it 
which  was  sold,  or  the  note  given  by  the  master.  He  had 
some  suspicion  that  Hallett,  the  brother  of  the  captain,  knew  of 
the  transaction,  because  he  committed  to  him  the  gin  to  sell , 
but  there  was  quite  as  much  reason  to  entertain  a  contrary  sup- 
position, as  Thacher  would  have  been  likely  to  take  charge  of 
any  property  which  proceeded  from  goods  belonging  to  the 
owners.  It  being  very  apparent  that  the  subject  was  not  de- 
liberately considered  by  the  jury,  and,  if  a  usage  existed  of  the 
kind  supposed,  it  being  quite  easy  to  prove  it  satisfactorily,  we 
think  a  new  trial  must  be  had. 


Ebenezer  Williams  et  ux.  Administrators  of  Isaac 
Durell,  versus  Abraham  Moore. 

Wber«  an  admiDittrator  pays  m  d«bt  tar  which  hit  intestate  was  tarety,  he  nay  ro> 
cover  the  amoont  from  the  principal  in  an  action  lor  monry  paid  by  him  aa  adniD* 
ieirator. 

Where  an  intestate  bad  been  surety  for  a  debt  and  his  administratrix  paid  port  of  the 
debt,  and  was  afterwards  married,  and  she  and  her  husband  paid  the  rest  of  the 
debt.  It  was  Md,  that  they  might  recover  the  whole  of  the  debt  against  tlie  princi- 
pal, in  assumpsit  on  a  eoont  for  money  paid  by  the  husband  and  wife  as  admastim* 
tors;  and  that  it  was  not  necessary  to  count  specially  for  the  money  paid  by  the 
ailministratrix  before  the  marriage. 

Assumpsit.  The  declaration  contained  three  counts  ,  the 
first  was  for  money  paid  to  the  use  of  the  defendant  by  the 
plaintiffs  as  administrators  of  Isaac  Durell ;  the  second  was  for 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaiii'iffs  as  administrators;  and  the  th'Td  was  for  money  had 
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and  received  by  the  defendant  to  the  use  of  Durell,  the  intes- 
tate. The  case  was  tried  on  the  general  issue,  before  Wilde  J. 
It  appeared  from  the  evidence,  that  Durell,  the  intestate,  died 
on  September  17th,  1824,  and  administration  was  granted  to 
his  widow,  on  September  27th,  1824,  and  that  she,  on  May 
10th,  1829,  was  married  to  the  plaintiff,  Ebenezer  Williams. 
The  writ  was  dated  May  20th,  1829. 

The  plaintiffs  gave  in  evidence  a  promissory  note  for  $  400, 
dated  July  7th,  1823,  payable  to  David  Osgood,  and  signed 
by  the  defendant  and  the  intestate,  and  a  promise  by  the  de- 
fendant to  indemnify  the  intestate,  and  a  judgment,  founded  on 
the  note,  against  Elizabeth  Durell  as  administratrix,  before  her 
marriage  with  Williams.  Before  the  intermarriage  of  the  plain- 
tiffs, the  administratrix  paid  Osgood  $  199  in  part  of  his  claim, 
and  on  the  day  of  the  date  of  the  writ  the  plaintiffs  paid  the 
remainder  ;  and  the  creditor  gave  a  receipt  acknowledging  full 
payment  and  satisfaction  of  the  debt. 

The  plaintiffs  also  gave  in  evidence  a  lease  from  John  Green- 
wood to  the  defendant,  with  a  guaranty  signed  by  the  intestate 
indorsed  on  it ;  and  a  judgment  recovered  by  Greenwood 
against  the  administratrix  for  $  220,  which  judgment  was  paid 
by  the  plaintiffs  on  the  day  of  the  date  of  the  writ. 

A  verdict  was  taken  proformd  for  the  whole  amount  claimed 
by  the  plaintiffs,  reserving  all  questions  which  could  be  made 
by  the  defendant  for  the  whole  Court. 

S.  jD.  Parker j  for  the  defendant.  The  money  paid  by  the 
plaintiffs  was  a  personal  payment.  The  action,  therefore, 
should  not  have  been  in  tlieir  names  as  administrators.  Cobum 
V.  ^nsart^  3  Mass.  R.  319.  The  count  for  money  paid  by 
the  plaintiffs  will  not  sup{)ort  the  claim  for  the  $199  paid  by 
the  wife  alone  before  her  marriage.  In  the  case  of  Osgood^s 
note,  the  intestate  having  a  written  indemnity  from  the  defend- 
ant, the  action  should  have  been  upon  that  instrument. 

The  two  last  counts  for  money  had  and  received  are  clearly 
not  supported  by  the  evidence.  Ford  v.  Keith,  1  Mass.  R. 
139. 

Sumner  and  Field,  contra,  cited  Toller,  37,  243,  358 
Kings  V.  Mwton,  Cro.  Car.  603. 

Parker  C.  J.  delivered  the  opinion  of  the  Coort      The 
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money  paid  both  on  the  note  and  on  the  lease  guarantied  by  WiU;inft 
the  intestate,  may  well  be  recovered  under  the  first  count.  It  if^'oze. 
IS  settled  in  the  case  of  Motory  v.  MatnSy  14  Mass.  R.  327, 
that  when  an  administrator  pays  a  debt  for  which  the  intestate 
was  surety,  he  may  recover  of  the  debtor  in  an  action  either  in 
bis  own  name  or  as  administrator.  This  removes  all  objec- 
tions, except  as  to  die  $199  paid  by  Mrs.  Williams  before 
her  intermarriage  with  E.  Williams  the  plaintiff,  all  but  that 
sum  having  been  paid  since  the  marriage.  In  regard  to  that 
sum  it  is  said  that  there  ought  to  have  been  a  special  count,  de- 
daring,  according  to  the  fact,  that  the  wife,  while  sole  adminis- 
tratrix, paid  the  money ;  but  we  do  not  think  that  necessary. 
The  final  payment  upon  execution  was  after  marriage,  and 
while  both  of  the  plaintiffs  were  liable.  The  payment  made  by 
her  before  the  marriage  may  be  considered  as  in  advance,  to 
be  accounted  for  on  the  final  settlement,  and  the  payment  of  the 
whole  debt  may  be  considered  as  made  when  the  discharge  was 
given  ;  so  that  substantially  the  debt  was  paid  after  the  inter- 
marriage. Besides,  on  the  payment  of  this  debt  the  defendant 
became  indebted  to  the  estate  of  the  intestate,  for  which  debt 
die  husband  and  wife  became,  by  the  marriage,  jointly  liable ; 
diey  may  well  therefore  join  in  the  action  ;  indeed  necessarily 
must ;  and  it  is  quite  immaterial  whether  the  debt  paid  out  of 
die  assets  was  paid  by  her  alone  or  jointly,  she  being  adminis- 
tratrix, and  having  paid  in  that  capacity  ;  it  was  the  administra- 
tor of  the  intestate  who  paid  the  debt ;  it  is  the  administator 
who  now  sues  ;  for  the  husband  coming  in  only  in  right  of  his 
wifu,  they  are  but  one  administrator.  He  assumed  her  debts 
as  administratrix,  and  succeeded  to  her  rights  jointly  with  her. 
Though  the  allegation  is  that  the  money  was  paid  by  both,  it 
is  no  variance  to  prove  that  it  was  paid  by  her  alone,  for  it 
was  paid  by  the  administrator,  which  she  is  now  joindy  with 
Him. 

The  objection  to  a  recovery  on  the  second  and  third  counts 
m  well  founded. 

Judgment  is  to  be  entered  according  to  the  verdict,  on  the 
first  count. 
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Thomas  W.  Hooper  verstis  Stephen  Hills  et  aL 
Principab,  and  Bradford  Sumner,  Trustee. 

The  firm  of  H.  h  Co.  being  ioBolTeDt,  placed  a  mmiber  of  demands  in  their  fiivor  ta 
the  hands  of  S.  for  collection,  in  order  that  he  might  take  chai^  of  the  proceeds 
and  keep  them  ont  of  the  reach  of  the  tnistee  process,  and  pay  a  dividend  out  of 
them  to  such  of  H.  8l  Co.'s  creditors  as  were  willing  to  discharge  them.  None  of 
the  creditors  were  parties  to  this  arrangement.  S.  accepted  an  order  drawn  hy 
H.  k,  Co.  requesting  him  to  pay  the  money  which  lie  might  collect,  to  the  order  ef 
B.  who  was  one  of  the  firm.  S.  having  collected  a  part  of  the  money,  lent  it  to 
different  persons,  taking  their  notes  payable  to  himself.  He  was  afterwards  sum- 
moned ai  trustee  of  H.  &  Co.,  at  a  time  when  he  had  in  his  hands  nothing  but  soma 
of  the  demands  left  with  him  for  collection,  and  the  notes  which  he  hnd  taken. 
After  the  service  of  the  trustee  writ,  in  conformity  with  verbal  orders  from  B.,  be 
paid  a  dividend  to  such  of  the  creditors  of  H.  8l  Co.  as  were  willing  to  git e  a  dis- 
charge. In  the  trustee  aciiun  it  was  held,  1.  that  the  arrangement  between  H.  Ifc 
Co.  and  S.  was  a  legal  fraud  upon  the  a-editors  of  H.  It  Co.;  2.  that  S.  was 
chargeable  as  tnistee  for  the  amount  which  he  had  collected  before  the  action  was 
brought,  notwithstanding  his  having  lent  it;  and  8.  that  the  acceptance  of  the  order 
by  S.  did  not  aff«ct  his  liability  in  tliis  process. 

The  question  in  this  case  was,  whether  Sumner  was  charge* 
able  as  trustee  or  the  defendants,  Stephen  Hills  &  Co.  The 
following  facts  appeared  from  his  answers.  Stephen  Hills  & 
Co.,  who  had  failed,  left  in  his  hands  for  collection,  demands 
in  their  favor  amounting  to  about  $4000,  and  he,  soon  after 
receiving  the  demands,  and  some  time  before  this  action  was 
brought,  accepted  an  order  drawn  by  them,  by  which  they  re- 
quested him  to  pay  to  the  order  of  Charles  Bertody,  who  was 
one  of  the  firm,  whatever  sums  he  might  collect,  and  charge 
the  same  to  their  account.  Before  the  service  of  the  writ,  the 
respondent  had  collected  a  large  part  of  the  demands  lodged 
in  his  hands.  The  money  thus  collected  he  lent  to  different 
persons  on  their  notes  payable  to  him  or  order  on  demand  with 
interest,  so  that  at  the  time  of  the  service  of  the  writ  be  bad 
no  money  in  his  hands  arising  from  these  demands.  The  re- 
spondent had  no  special  authority,  either  from  Hills  or  Bertody, 
to  lend  the  money,  but  had  full  power  to  manage  the  fund  in 
such  manner  as  to  effect  the  object  of  Hills  &  Co.,  which 
was  a  ratable  distribution  of  their  property  among  all  their 
creditors  who  would  giv'e  up  their  demands  on  receiving  a  divi- 
dend.    It  was  also  understood,  when  the  demands  were  placed 
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ID  the  respondent's  hands,  that  the  money,  when  collet .ed,      Hooper 
would  not  remain  in  his  hands,  but  would,  if  possible,  be  dis-        ^-^^^ 
posed  of  in  such  a  manner  as  not  to  be  reached  by  the  trustee      and  Tr. 
process. 

After  the  service  of  the  writ  in  this  action,  the  respondent, 
in  pursuance  of  verbal  orders  from  Bertody,  paid  over  to  dif- 
ferent creditors  of  Hills  &  Co.  dividends  on  their  demands, 
which  amounted  to  more  than  had  been  collected  by  him  when 
the  writ  w^s  served,  as  they  included  money  subsequently  col- 
lected. The  creditors,  to  whom  the  dividends  were  paid, 
which  were  sixteen  per  cent  of  their  demands,  gave  up  their 
securities,  intending  thereby  to  discharge  their  claims  against 
Hills  &  Co.  About  four  fifths  of  the  creditors,  in  amount,  of 
Hills  &  Co.,  received  the  dividends  and  gave  up  their  securi- 
ties ;  and  the  plaintiflT  might  have  received  the  same  dividend 
upon  the  same  terms. 

Siiffiner,  pro  se.     If  the  trustee  is  chargeable,  it  must  be,     Junt  I5tk 
either  because  he  had  property  which  could  be  taken  on  exe 
cution,  or  because  the  principals  had  a  right  of  action  against 
him,  or  because  he  owed  them  when  the  writ  was  served. 

1.  But  the  trustee  had  no  property  of  the  principals  which 
could  be  taken  on  execution.  He  had  no  money  of  the  prin- 
cipals in  his  hands,  having  lent  all  which  he  had  collected.  All 
that  he  had  was  the  negotiable  notes  of  the  persons  to  whom 
be  lent  it,  which  were  not  property,  but  mere  evidences  of 
debt,  and  not  liable  to  be  taken  on  execution.  Maine  F.  ^ 
M.  insurance  Co.  v.  WeekSy  7  Mass.  R.  438;  Perry  v.  Coates^ 
9  Mass.  R.  537  ;  Clark  v.  Brown^  14  Mass.  R.  271. 

2.  The  principals  had  no  right  of  action  against  the  trustee. 
The  trustee  had  nothing  in  his  hands  but  notes.  For  these,  it 
is  true,  he  was  accountable  to  the  principals,  but  in  order  to 
give  them  a  cause  of  action  against  him,  they  must  have  made  a 
demand  on  him  for  the  notes,  and  he  must  have  refused  to  de« 
Ever  them,  or  have  been  guilty  of  some  negligence  in  regard 
to  them.  In  this  case,  as  there  had  been  no  refusal  or  negli- 
gence on  the  part  of  the  trustee,  the  principals  could  not  have 
sued  him.     LangUy  v.  Siurievani^  7  Pick.  214. 

3  The  trustee  was  not  indebted  to  the  defendants.  The 
mere  receipt  of  the  demands  did  not  make  him  their  debtor. 
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Hooper      Nor  did  the  receipt  of  the  money  which  he  cuUected  on  tho^e 
Huie        demands,  for  the  funds  were  collected  and  managed  by  him  for 

andTr.  a  special  purpose  in  conformity  with  their  orders.  At  the  time 
the  writ  was  served,  all  the  money  collected  had  been  lent  and 
notes  taken  for  it.  The  trustee  was  not  indebted  to  the  de- 
fendants for  the  money  which  he  had  thus  lent  as  thoir  agent, 
in  conformity  with  their  instructions.  Had  the  makeis  of  the 
notes  failed,  the  loss  would  not  have  fallen  on  him.  DenHon 
y.  Perkinsy  2  Pick.  86. 

I'he  trustee,  not  being  chargeable  on  either  of  the  grounds 
mentioned,  must  be  discharged,  as  there  is  no  other  foundation 
for  liability  in  this  process.  But  besides  this,  the  order  which 
the  trustee  accepted  amounted  to  an  assignment  of  the  funds  in 
his  hands.  Andrews  v.  Herrings  5  Mass.  R.  212  ;  Grant  v. 
Shaw,  16  Mass.  R.  344  ;  Parker  v.  Danforth,  16  Mass.  R. 
305  ;  Mams  v.  Robinson j  1  Pick.  461. 

•d.  W.  Fulkrj  for  the  plaintiff,  cited  Floyd  v.  Day,  3  Mass 
R.  403 ;  Ward  v.  Lamson,  6  Pick.  358  ;  Thonias  v.  Good* 
toin,  12  Mass.  R.  140  ;  Dennis  v.  Hart,  2  Pick.  204  ;  mi 
liams  V.  Marston,  3  Pick.  65. 
23d.  Parker  C.  J.  delivered  the  opinion  of  the  Court.  This  is 
a  novel  attempt  by  failing  debtors  so  to  appropriate  their  funds 
as  to  withdraw  them  from  an  attachment  by  the  trustee  process, 
and  to  enable  them  to  exert  a  moral  influence  over  their  credi* 
tors  to  compel  them  to  discharge  their  demands  on  receiving  a 
small  part  of  them.  The  object,  as  stated  by  the  respondent, 
80  far  as  it  respected  the  distribution  of  their  effects  among 
their  creditors,  was  commendable,  but  they  also  had  in  view 
their  own  personal  advantage  in  being  discharged  from  their 
debts  ;  and  the  means  to  effect  this  end  was  to  place  their  funds 
out  of  the  reach  of  process.  If  this  can  be  legally  done,  there 
would  be  no  occasion  for  bankrupt  laws  for  the  benefit  of  debt- 
ors, whatever  may  be  required  for  the  security  of  creditors> 
The  debtor  placing  his  property  in  the  hands  of  an  agent,  puts 
h  beyond  the  reach  of  law,  and  the  creditors  must  submit  en- 
tirely to  his  disposition  of  it,  take  such  dividend  as  he  shall 
prescribe,  and  discharge  him  from  all  claims,  or  lose  the  whole 
of  their  jdebts.  The  attachment  law  and  trustee  process  would 
become  wholly  useless,  and  even  assignments  in  the  form  non 
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practised  would  be  discontinued.     Greit  injustice,  no  doubt,      Hooptr 
often  occurs  in  all  the  legalized  mo/tes  of  dealing  with  an  insol-       ^y^ 
vent  debtor's  effects,  but  we  apprehend,  to  sanction  the  plan      M^dTr. 
adopted  in  this  case  would  add  another,  and  probably  a  more 
efficient  engine,  than  any  which  now  exists,  to  enable  debtors 
to  elude  the  claims  of  their  creditors. 

The  whole  effect  of  the  transactions  between  the  defendants 
&nd  the  respondent,  is  to  place  their  funds  in  his  hands  subject 
to  their  disposal.  There  is  no  undertaking  on  the  part  of  the 
respondent  to  pay  out  of  the  proceeds  any  of  their  debts.  He 
engaged  to  pay  to  the  order  of  Bertody,  one  of  the  debtors. 
This  is  virtually  to  pay  him,  and  it  rested  entirely  with  him  to 
appropriate  the  money  to  his  own  use,  or  to  order  it  to  be  paid 
to  his  creditors,  and  to  such  creditors  as  he  should  choose  to 
prefer,  they  having  acquired  no  legal  interest  in  the  funds. 

It  is  stated,  and  is  no  doubt  true,  that  the  design  and  object 
was,  to  distribute  the  funds  equally  among  the  creditors  ;  but 
there  is  no  legal  obligation  so  to  dispose  of  them  ;  and  if  this 
can  avail,  there  seems  to  be  no  reason  why  a  debtor  may  not, 
without  any  machinery,  declare  himself  insolvent,  and  bid  defi- 
ance to  all  legal  sequestration,  if  his  purpose  be  to  settle  his 
own  afiairs  and  pay  off  his  creditors  to  the  extent  of  his  prop- 
erty, if  they  will  accept  a  dividend  and  release  the  whole. 
And  it  would  seem  necessarily  to  follow,  if  the  creditors  should 
refuse  to  accept  his  terms,  he  would  retain  the  funds  to  his 
own  use,  unattachable,  or  consume  them  as  his  exigences  might 
require.  We  think  it  was  explicitly  decided  many  years  ago, 
in  the  case  of  fVidgery  v.  Haskell  et  a{.,  that  an  assignment  to 
trustees,  for  the  purpose  of  making  a  fair  distribution  of  the 
effects  of  a  debtor  among  his  creditors,  is  void  against  creditors, 
where  none  are  parties  to  the  assignment.  It  may  be  good  in 
favor  of  creditors  who  were  parties,  as  has  since  been  frequent- 
ly determined  ;  but  if  there  be  any  surplus,  it  remains  attacha- 
ble by  the  common  writ  or  by  the  trustee  process.  In  the 
'.  ase  before  us,  not  a  single  creditor  was  a  party.  It  was  a 
irnnsaction  between  the  debtors  and  their  agent  only,  and  al- 
though if  he  had  paid  out  all  the  funds  to  bond  fide  creditors 
before  the  service  of  the  writ,  as  in  the  case  of  Thomas  v. 
Goodwin  and  Trs   12  Mass.  R.  140,  he  would  be  discharged* 

voii.  IX.  38  4« 
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Hooper  yet  for  whatever  remained  in  his  hands  at  the  service  of  the 
liuifl        ^^'^>  ^^  would  be  answerable. 

tad  Tn  The  respondent  has  claimed  to  be  discharged,  on  the  groudd, 

that  at  the  lime  of  the  service  of  the  writ  he  had  no  goods,  ef- 
fects or  credits  of  the  principals  in  his  hands ;  and  he  states 
three  propositions  as  containing  the  whole  scope  of  the  trustee 
process,  within  neither  of  which,  he  alleges,  has  the  piaiutiiT 
brought  his  case. 

1.  He  had  no  attachable  property  in  his  hands,  that  is, 
nothing  which  could  be  attached,  if  exposed,  by  the  oidinary 
process.  This  is  true  ;  he  held,  in  the  first  place,  only  choses 
in  action,  and  after  he  had  converted  them  into  money,  it  coukt 
not  have  been  attached,  as  it  subsisted  only  in  account  between 
him  and  the  principals. 

2.  The  principals  had  no  cause  of  action  against  him.  This 
also  is  true  ;  for  having  accepted  an  order  to  pay  the  proceeds 
to  the  order  of  Bertody,  he  was  not  chargeable  in  a  suit,  until 
he  had  refused  to  pay  according  to  such  order,  or  bad  misap- 
plied the  funds. 

3.  That  he  did  not  owe  the  principals  ;  and  this  is  true,  for 
it  does  not  appear  by  his  answers,  that  he  was  accountable  to 
them  for  what  he  should  receive,  otherwise  than  according  to 
the  agreement,  and  tliat  agreement  had  not  been  violated. 

But  the  case  before  us  is  not  to  be  tested  by  either  of  these 
propositions  ;  these  are  all  founded  upon  legal  and  valid  trans- 
actions between  the  debtor  and  the  person  summoned  as  trus- 
tee, from  which  an  obligation  arises  either  to  deliver  property 
or  to  pay  money,  or  perform  some  other  duty  to  the  principal 
for  the  breach  of  which  the  principal  may  have  an  action. 

The  present  is  a  case  of  an  invalid  transfer  of  property,  for 
a  purpose  not  recognized  by  law,  so  that  it  is  void  against  cred- 
itors. Upon  the  depositing  of  the  demands  in  the  hands  of  the 
respondent,  he  did  not  thereby  become  a  trustee  chargeable 
under  the  statute,  for  they  were  mere  choses  in  action.  Upoc 
the  receipt  of  the  money  he  became  chargeable,  unless  it  had 
been  before  legally  appropriated.  There  was  no  appropriation 
of  it,  except  by  an  engagement  to  pay  it  over  on  the  order  of 
one  of  the  principals.  That  is  the  same  as  if  he  was  to  pay  it 
to  the  order  of  all  the  principals^  it  not  boing  ^hown  that  Ber 
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tody  had  any  right  to  it  more  than  the  others,  he  being  only  the      Hooper 
agent  of  the  company.     But  if  it  be  said  that  he  was  not  an-        n^ 
swerable  because  he  held  promissory  notes  and  not  money,  it  is       andTr. 
a  sufficient  answer,  that  on  receipt  of  the  money  he  became  lia- 
ble i  and  that  his  lending  it  and  taking  notes,  without  any  special 
dirertion,  left  him  the  debtor  of  the  principals.     We  consider 
the  respondent  standing  in  the  same  relation  to  the  principals, 
and  to  the  creditors,  as  if  the  demands  had  been  placed  in  his 
bands  to  collect,  without  the  arrangement  entered  into ;  because 
it  is  admitted  by  the  answers,  that  that  arrangement  was  made 
for  tlie  purpose  of  eluding  the  trustee  process.^ 

The  case  of  the  Maine  Fire  ^  M  Ins.  Co.  v.  fVeeks  ib  re- 
lied upon  to  show  that  the  principal  must  have  a  cause  of  ac- 
tion, in  order  to  make  the  trustee  chargeable.^  That  opinion 
has  reference  to  the  facts  of  that  case,  in  which  the  position 
was  undoubtedly  true  ;  but  cases  have  frequently  occurred, 
where  there  was  no  present  cause  of  action,  and  yet  the  trustee 
was  held.  And  it  is  especially  so  in  all  cases  of  fraudulent 
transfers  of  property,  or  where  goods,  effects  or  moneys  are 
deposited  for  the  express  purpose  of  saving  them  from  attach- 
ment, which  it  is  the  great  object  of  the  trustee  law  to  prevent. 

It  has  been  urged  by  the  respondent,  that  the  object  and 
eflfect  of  this  transaction  are  not  different  from  those  which  are 
sustained  in  law  in  the  form  of  assignments,  which  are  in  com- 
mon practice  in  cases  of  insolvency.  But  there  is  a  material 
difierence.  In  assignments  the  debtor  parts  entirely  with  his 
property,  and  all  control  over  it.  It  is  not  in  his  power  to 
change  the  destination  of  the  funds.  He  cannot  in  any  event 
reclaim  the  property  or  the  proceeds.  The  creditors  are  par- 
ties to  jhe  contract,  and  bind  themselves  to  relinquish  theii 
debts  in  most  cases,  or  enter  into  some  other  covenants  which 
form  a  consideration  for  the  assignment.  In  the  present  case 
(he  funds  are  placed  in  the  hands  of  the  agent  wiheut  any  stip- 
ulation on  his  part  to  pay  them  over  to  creditors.  He  binds 
himself  by  the  acceptance  of  an  order,  to  pay  to  whomsoever 
one  of  the  debtors  shall  direct.  No  creditor  acquires  by  the 
contract  any  right  to  call  on  the  agent  for  his  debt  or  any  part 

1  Ske  tVof^ft  v.  Bodwell,  \2  Piek.  9i;8  ;  Btmard  ▼   Graves ,  16  Pick.  41,  42 
•  See  MoniU  y  Brmcn,  !5  Piek.  176, 177. 
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Hooper      of  it.     It  is  oot  pretended  that  any  thing  would  have  been  paid 
ll^{]^        to  an)  one  who  would  not,  for  sixteen  per  cent,  release  his 

•P«l  T^f'      whole  claim. 

441  However  honest,  in  thb  particular  case,  the  views  of  the 

debtors  may  have  been,  and  however  just  the  motives  of  the 
respondent  may  have  been,  in  being  a  party  to  the  transa^.  tioo, 
we  think  it  clear,  that  the  effect  of  such  a  precedent,  if  eslab- 
lished,  would  be,  to  enable  failing  debtors  to  lock  up  their  ef- 
fects so  as  to  make  them  intangible  by  legal  process,  so  that 
they  may  dispose  of  them  at  their  will  and  pleasure,  under  a 
powerful  temptation  to  appropriate  a  portion  at  least  to  their  own 
use  and  benefit.  And  this  b  entirely  contrary  to  our  whole 
system  of  law  in  relation  to  debtor  and  creditor. 


Alexander  Meldrum  et  al.  verstis  Prince  Snow. 

By  a  cwtoin  among  brewervand  retaiferi  of  beer,  m  beer  omnot  be  reaoved  in  warai 
weather  wkhoal  injury,  the  brewer,  in  the  •iwiBf,  deNvers  to  the  retailer  Bach 
quantity  of  beer  aa  he  expeeu  to  retail  in  the  enniiog  eeaion.  Tba  barreb  belonf 
to  the  brewer,  and  are  to  be  returned  to  bini  wlien  emptied.  The  retailer  poye  for 
•n  the  beer  that  he  vendk  in  the  ceurie  of  the  season,  at  the  price  at  which  it  was 
originaMy  fiirnished.  If  any  of  the  beer  becomee  sour  or  stale,  er  m  lost  by  Sre  or 
other  easuaky,  the  Wms  falls  on  the  brewer.  If  any  remains  iwsokl  at  the  end  of 
the  season,  the  reuiler  has  a  right  to  return  it  to  the  brewer^  bui  the  brewer  has 
no  right  to  take  it  without  his  oonsent.  Payment  is  nerer  nuuie  in  advanee.  The 
profits  of  retailiog  belong  to  the  retailer,  and  he  bears  aH  kwses  by  bad  debts.  The 
brewer's  price  of  beer  never  varies.  HM,  that  beer  so  delivered  was  not  liabla 
to  attachment  as  the  property  of  the  retailer. 

If  the  safe  of  the  beer  is  stopped  by  the  acts  of  the  retailer,  his  right  to  retain  ceases; 
and  where  the  beer  was  attached  as  the  pvoperty  of  the  retailer,  and  the  retailer 
assigned  all  his  special  property  in  it  to  the  brewer,  it  was  kdd,  that  the  brewer 
had  such  riglu  of  possession  as  would  enable  him  to  bring  replevin  against  the 
attaching  officer. 

Replevin  brought  by  the  plaintiffs,  who  are  brewers  in  the 
city  of  Boston,  to  recover  of  the  defendant,  a  deputy  of  the 
sheriff  of  Suffolk,  eighteen  beer  barrels,  each  containing  about 
thirty  gallons  of  beer,  with  their  contents,  being  in  the  celbtf 
recently  occupied  by  one  Klein,  in  Market  street ;  which  the 
plaintiffs  aver  to  be  their  properly,  and  that  the  defendant  iOf)k 
and  unlawfuPy  detained  the  same  on  the  first  day  of  AugiisU 
1828. 
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The  defendant  pleaded  as  to  the  beer,  that  it  was  the  prop«     Meldfim 
erty  of  Kleiu,  and  that  he,  the  defendant,  had  attached  it  as       ^^ 
such  at  the  suit  of  Klein's  creditors  ;  to  which  the  plaintiffs  re-  """ 

plied  property  in  diemselves,  traversing  Klein's  ownership,  and 
issue  was  joined  thereon. 

At  the  tria],  before  Wilde  J.,  the  plaintiffs  proved  that  the 
beer  was  sent  to  Klein  in  the  spring,  he  being  a  retailer  of  beer, 
and  carrying  on  his  business  in  the  cellar  where  the  beer  was 
wnen  it  was  attached  by  the  defendant. 

The  plaintifis  also  proved,  that  according  to  the  universal 
usage  of  trade  here,  and  in  otlier  places  in  this  country,  the 
following  are  the  terms  upon  which  retailers  are  supplied  by  the 
brewers.  In  the  spring,  the  brewer  sends  the  retailer  such 
quantity  as  the  retailer  expects  to  vend,  and  at  a  stipulated  price, 
and  in  barrels  belonging  to  the  brewer,  which  are  returned  to 
him  when  emptied.  The  retailer  pays  for  all  that  he  vends  in 
the  course  of  the  season,  at  the  price  at  which  it  was  originally 
furnished.  If  the  beer  becomes  sour  or  stale,  or  is  lost  by  the 
bursting  of  the  casks,  or  by  fire  or  other  casualty,  the  loss  falls 
on  the  brewer.  If  any  beer  remains  unsold  at  the  end  of  the 
season,  the  retailer  has  a  right  to  return  it  to  the  brewer,  but  the 
brewer  has  no  right  to  take  it  without  his  consent.  Payment 
IS  never  made  by  the  retailer  in  advance,  but  usually  in  annual 
or  semiannual  settlements,  when  what  has  been  sold  is  paid 
for  and  the  residue  is  returned  or  remains  a  subject  for  future 
adjustment.  The  profits  of  retailing  belong  exclusively  to  the 
retailer  and  all  losses  by  bad  debts  fall  upon  him.  The  brew- 
er's price  of  beer  never  varies.  Beer  cannot  be  drawn  off  nor 
removed  in  warm  weather  without  injury  and  great  danger  of 
destroying  it. 

Sowden,  a  brewer  in  Boston,  who  has  carried  on  the  busmesa 
for  twenty-two  years,  testified,  that  he  never  considered  the  sale 
absolute  till  the  barrel  was  emptied. 

It  was  testified  that  the  custom  was  observed  by  the  plaintifb 
u  their  dealings,  and  that  Klein  was  one  of  their  customers. 

The  plaintiffs  also  produced  an  mstrument  made  and  deliver- 
ed to  them  by  Klein  on  the  first  day  of  August,  previously  to 
the  service  of  the  writ^  as  follows  :  — ^'  Whereas  I  have  always 
holden  the  beer,  now  in  the  cellar  recently  occupied  by  me   in 
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Meldrum     the  casks  furnished  by  Meldrum  &  Co.,  as  being  of  their  prop 
Snow.       ^''^y  ui^l^ss  paid  for,  and  the  same  being  now  attached  by  my 
"  creditors,  ought  of  right,  according  to  our  contract,  to  be  de 

livered  up  to  them  ;  therefore  and  for  good  and  valuable  con 
sideraiions  me  thereto  moving,  I  do  hereby  assign  and  trans 
fer  all  my  right,  title  and  property  therein,  unto  the  said  Mel 
drum  &  Co.,  they  crediting  me  in  account  for  what  they  thus 
receive." 

Horton,  the  attesting  witness  to  the  assignment,  testi6ed  that 
be  went  with  the  plaintiffs'  clerk  to  the  defendant,  and  that  the 
clerk  produced  this  instrument  and  demanded  the  beer  and  bar- 
rels, but  the  defendant  refused  to  give  them  up. 

As  to  the  question,  whether  the  property  in  the  beer  was  io 
Klein,  the  jury  were  instructed,  that  if  they  believed  that  he 
took  the  beer  of  the  plaintiffs  on  the  terms  of  the  custom  above 
stated,  the  property  became  vested  in  him  ;  that  this  was  in  fact 
a  conditional  sale,  and  the  beer  could  be  attached  as  belonging 
to  him,  and  the  only  remedy  of  the  plaintiffs  would  be  to  re 
cover  of  him  the  price. 

The  jury  found  a  verdict  for  the  defendant. 

The  plaintiffs  moved  for  a  new  trial,  because  the  judge  in- 
f tructed  the  jury,  that  the  delivery  of  the  beer,  upon  the  terms 
of  the  custom  proved,  constituted  a  conditional  sale  to  Klein 
and  vested  in  him  the  property  in  the  beer,  subject  to  attach- 
ment for  bis  debts  ;  whereas  the  plaintiffs  contended,  that  such 
delivery  vested  only  a  special  property  in  Klein  for  certain  pur- 
poses ;  and  that  the  general  property  remained  in  the  plaintiffs  ; 
so  that  the  beer  could  not  be  attached  as  the  property  of  Klein  ; 
and  that  by  virtue  of  the  assignment  to  tliem  of  his  special 
property,  they  became  entitled  to  the  immediate  possession,  and 
acquired  the  whole  title,  so  that  the  detention  by  the  defendant, 
after  demand  made,  was  unlawful. 
hme  I5(h.  C.  G.  Loring  and  £.  G.  Loring^  insisted  on  the  grounds 
taken  for  the  plaintiffs  at  the  trial ;  and  to  show  tliat  the  prop- 
erty in  the  beer  always  remained  in  the  pbintiffs,  they  citc^d 
Tke  Packet  de  Bilboa,  2  Rob.  Adm.  R.  133 ;  The  Venus,  8 
Cranch,  263  ;  Delauney  v.  Barker^  2  Stark.  R.  639  ;  Bayleu 
V.  Oouldsmith^  Peake's  R.  56  ;  Hall  v.  DaggeH^  6  Cowen. 
663 ;  Long  on  Sales,  109 ;   TroU  v.  Wood,  1  Gallison,  443  , 
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Tooke  V.  HoUing^ortht  5  T.  R.  215  ;  Harrison  v.  Alen^  1     MeldniM 
Carr.  &  Payne,  236 ;  Livesay  v.  Hood^  2  Campb.  83.     In       Snoir. 
regard  to  third  persons,  the  custom  gives  notice  that  the  prop- 
erty  is  not  in  the  reuiler.     *iyer  v.  BartUttj  6  Pick.  71  ; 
Barren   v.  Pritchard,  2   Pick.    612  ;    PaUen   v.   Clarkj   6 
Pick.  6. 

8.  D.  fFardj  for  the  defendant.  The  plaintiffs  and  Klein 
probably  intended  to  make  a  contract  of  sale  or  return,  but  their 
contract  is  essentially  different.  In  a  contract  of  sale  or  return, 
the  retailer  is  to  return  what  shall  not  be  sold  by  him ;  here  he 
has  the  option  to  return  it  or  not.  Until  he  dissents,  the  prop* 
erty  is  in  him.  The  agreement  of  the  brewer  to  be  answerable 
for  casualties,  does  not  prevent  a  change  of  the  property.  Marsh 
V.  fVickhamy  14  Johns.  R.  167  ;  ^tkin  v.  Barmck^  1  Str. 
165.  The  beer  could  not  have  been  attached  as  the  property 
of  the  plaintiffs  ;  it  was  therefore  attachable  as  tlie  property  of 
Klein.  If  Klein  was  bailee  merely  and  was  entitled  to  retain 
the  beer  until  the  end  of  the  season,  the  plaintiff  had  not  an 
immediate  right  to  it,  so  as  to  maintain  this  action.  Gordon  v. 
Harper^  7  T.  R.  9  ;  Gales  v.  Gates,  15  Mass.  R.  310 ;  Bad- 
ger v.  Phinney,  ibid.  359  ;  Story's  PI.  444,  note ;  WhteUr 
V.  Train;  3  Pick.  255. 

Per  Curiam.  The  principal  question  in  the  case  regards  Jwu  98dL 
the  ownership  of  the  beer.  Evidence  was  given  at  the  trial, 
of  a  custom  among  brewers  to  supply  retailers  with  beer  in  the 
manner  stated  in  the  report  of  the  judge.  It  is  argued  that  this 
mode  of  dealing  is  necessary,  and  it  should  seem  to  be  so  ;  for 
in  general  the  retailer  would  not  be  able  to  purchase  a  large 
quantity  of  beer  at  once,  and  it  appears  that  beer  must  be  sup- 
plied to  him  in  cold  weather,  as  it  cannot  be  removed  in  warm 
weather  without  injury.  The  question  is,  whether  the  beer  is 
liable  to  attachment  as  the  property  of  the  retailer.  The  con- 
tract is  very  similar  to  that  of  sale  or  return  in  England  ;  and 
in  the  case  of  some  kinds  of  manufactures  such  a  contract  if 
required)  owing  to  particular  circumstances  which  take  them  out 
of  the  rules  of  ordinary  sales.  It  is  on  this  ground  that  con- 
tracts of  sale  or  return  are  held  valid  ;  and  it  is  uniformly  con- 
lidered   that  in  buch  contracts  the  property  continues  in  the 
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Meldrum     original  owner ;  except  in  cases  under  the  statute  of  James^ 
SnoV.       ^^  bankruptcy,  which  is  not  in  force  in  this  Commonwealth. 
"    ^J^  It  is  objected,  that  in  the  contract  of  sale  or  return,  the  arti- 

cle is  to  be  returned,  unless  sold,  but  that  by  the  custom  under 
consideration,  it  may  or  may  not  be  returned,  at  the  election  of 
the  retailer.  We  are  not  clear  that  there  is  any  such  distinc* 
tion  ;  nor  is  there  good  reason  for  it.  It  is  consistent  witk 
the  English  law,  that  the  beer  shall  remain  the  property  of  the 
brewer  until  the  election  of  the  retailer  shall  be  made.^ 

We  place  this  contract  on  the  same  ground  as  that  of  sale  or 
return  in  England,  and  we  are  glad  to  find  authorities  which 
sustain  us  ;  but  without  authorities  we  should  deem  it  proper 
to  uphold  such  a  contract.  Retailers  who  take  beer  to  sell  are 
often  persons  of  very  small  property,  and  the  custom  appears 
CO  be  so  general  and  well  known,  that  the  retailer  would  not  be 
supposed  to  be  the  owner  of  the  beer  ;  no  injury  therefore  can 
arise  to  creditors  of  the  retailer.  And  it  being  beneficial  lo 
the  community  to  introduce  the  use  of  beer,  public  policy 
would  justify  us  in  favoring  the  custom. 

It  is  asked,  how  shall  the  beer  be  attached  ;  whether  as  the 
property  of  the  brewer,  or  of  the  retailer.  It  is  not  necessary 
for  us  to  answer  this  question.  There  are  many  cases  where 
chattels  cannot  be  attached  as  the  property  either  of  the  general 
or  of  the  special  owner. 

An  objection  is  raised  in  regard  to  the  possession  of  the 
plaintiffs  in  replevin,  the  possession  and  the  right  of  possession 
being  here  in  the  retailer.  It  is  sufficient  to  remark,  that  when 
the  sale  of  the  beer  is  stopped  by  the  acts  of  the  retailer,  bis 
right  to  retain  ceases  ;  and  further,  in  the  case  before  us,  the 
general  property  being  in  the  brewer,  and  the  retailer  having 
assigned  all  his  right  in  the  beer  to  him,  the  action  may  well 
lie.« 

JWw  trial  granted. 

>  See  Bhod  y.  Palmer,  2  Fairfield,  414;  WhitwM  ▼.  VuwetU.  4  Pick.  (2tf 
ed.)  453,  note  1;  Long  on  Sales,  (Rand's  ed.)  181,  199,  200;  SargeiU  r 
QiU,  8  N.  Hamp.  R.  325 ;  ante,  159,  note  1. 

•  See  PMps  r,  Willard,  16  Pick.  32. 
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JosEFH  Hall,  Judge,  &c.  versus  Thomas  E.  Jones. 

Upon  •  plea  in  abatemenC  to  an  original  writ  made  returnable  to  this  Court,  tlMt  ft 
was  not  ander  the  leal  of  thii  Court,  the  Court  refiwed  to  allow  the  writ  to  be 
amended  bgr  affixing  the  leal. 

Debt  upon  a  probate  bond.  The  original  writ,  which  was 
made  returnable  to  this  Court,  was  under  the  seal  of  the  Court 
of  Common  Pleas,  the  plaintiff  having  made  use  of  a  blank  writ 
of  the  Common  Pleas.  The  defendant  pleaded  in  abatement, 
that  the  writ  was  not  under  the  seal  of  this  Court ;  and  there- 
upon the  plaintiff  moved  that  the  writ  should  be  amended  by 
afHxing  to  it  the  seal  of  this  Court ;  but  the  Court  said  the 
amendment  could  not  be  made.^ 

Leland,  for  the  plaintiff. 

Jlyltrin^  for  the  defendant. 

>  See  BaiUy  v.  Smitk,  3  Fairfield,  196.  But  where  the  eeal  attached  to  a 
certiorari  la  not  the  aeal  of  the  court  out  of  which  the  writ  isiuea,  an  amend- 
ment by  affixing  the  right  aeal  may  be  allowed.  People  ▼.  Sieubem  C.  P.  6 
Wendell,  103.  So  if  the  clerk  omit  to  affix  the  aeal  of  the  ooort  to  an  ex»- 
ention,  it  may  be  amended,  even  after  the  execution  haa  been  extended  on 
landa,  and  the  extent  recorded.  Sawyer  v.  Bakor^  3  Ghneenleaf,  99.  An  omb- 
■ion  of  the  olerk'a  name  to  a  writ  may  ba  amended  on  payment  of  < 
JmJkme  ▼.  Fepeeu^  Colmaa,  56.    See  Reyiffsd  Stat.  e.  100,  }  21, 22. 
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Haryard  College  and  Massachusetts  General 
Hospital  vei^sus  Francis  Amory. 

UeTifle  of  ^  60,000  to  execntors,  '*  in  tniit  to  loan  the  aune  upon  anple  and  gaffi 
cient  security,  or  to  invest  the  same  in  safe  and  produetiTe  stock,  either  h  dM 
public  fund«,  bank  shares  or  other  stock,  according  to  their  beat  judgment,  and 
to  pay  over  the  profits  and  income  thereof  to  the  tesutor's  wife  during  the 
term  of  her  natural  life,"  and  after  her  decease  to  deliver  one  half  in  actual  vafaia 
of  the  entire  fund  to  a  college  for  the  foundation  of  a  profesaorsfaip,  and  the  other 
half  to  a  hospital.  Held,  that  the  trustees  were  anthoriied  to  make  investments  in 
stocks  of  an  incorporated  manufacturing  company,  and  of  an  iocorporated  insurance 
company. 

An  insurance  company,  in  whose  stock  the  trustees  invested  part  of  the  fund,  made  a 
dividend  of  money  received  by  virtue  of  a  treaty  with  a  foreign  government,  for 
cUims  existing  at  the  lime  of  the  investment,  for  illegal  captures  of  property  insured 
by  the  company.  It  was  held,  that  the  money  so  received  was  not  a  part  of  the 
capital  stock  of  the  insurance  company,  and  that  the  dividend  aras  rightly  paid  to 
the  widow,  instead  of  being  reinvested  by  the  trustees. 

So  a  dividend  of  the  proceeds  of  pntent  riglits  and  patterns  belonging  to  a  manufiio- 
turing  company  and  sold  by  them,  vras  held  not  to  be  a  part  of  the  capital  stock, 
but  to  have  been  rightly  paid  over  to  tlie  widow. 

The  executors  having  offered  an  account  in  the  probate  oourt,  in  which  they  charged 
themselves  with  the  value  of  certain  storks  belonging  to  the  testator,  and  credited 
447  themselves  with  the  same  sum  as  the  value  of  the  same  stocks  appropriated  by  them 

as  the  trust  fund,  and  the  judge  of  probate  having  allowed  the  same,  it  was  AsU, 
that  the  college  and  the  hospital,  not  having  appealed  from  the  decree,  were  pro- 
eluded  from  objecting  to  the  investment  of  the  trust  fund. 

John  McLean  died  on  October  23d,  1823,  and  his  will 
and  codicil  were  proved  and  allowed  in  the  court  of  probate  foi 
the  county  of  Suffolk,  on  the  3d  of  November,  1823. 

After  an  absolute  gift  to  the  wife  of  the  testator,  of  a  dwell- 
ingbouse,  certain  specified  personal  property,  and  $35,000, 
the  will  proceeds  :  —  '^I  give  and  bequeath  to  Jonathan  Amo- 
ry, &c.  and  Francis  Amory,  fiic.,  jointly,  the  sum  of  50,000 
dollam.  m  trust  nevertheless  to  loan  the  same  upon  ample  and 
sufficient  security,  or  to  invest  the  same  in  safe  and  productive 
stock,  either  in  the  public  funds,  bank  shares  or  other  stock, 
according  to  their  best  judgment  and  discretion,  hereby  enjoin- 
mg  on  them  particular  care  and  attention  in  the  choice  of  funds, 
and  in  the  ptinctual  collection  of  the  dividends,  interest  and 
profits  thereof,  and  authorizing  them  to  sell  out,  reinvest  and 
change  the  said  loans  and  stocks  from  time  to  time,  as  the 
safety  and  interest  of  said  trust  fund  may  in  their  judgment  re- 


Digitized  by  VjOOQIC 


MARCH  TEUM  1830.  447 

quire.     And  this  bequest  is  upon  the  further  trust,  that  the  said      Harvard 
sum  of  60,000  dollars  so  invested,  shall  constitute  a  separate  J^^ 

and  distinct  fund,  the  profits  and  inconne  thereof  to  be  received      Amoiy, 
and  collected  by  the  said  trustees  and  paid  over  to  my  said  wife. 
Ana  McLean,  in  quarterly  or  semi-annual  payments,  as  shall 
I  be  most  convenient  for  said  trustees,  for  and  during  the  term 

of  ber  natural  life.  And  (his  bequest  of  50,000  dollars  is  upon 
the  further  trust,  that  the  trustees  will,  after  the  decease  of  my 
said  wife,  pay  over,  transfer  and  deliver  one  half,  in  actual 
value,  of  the  said  entire  fund,  to  the  President  and  Fellows  of 
Harvard  College,  the  income  and  profits  whereof  shall  be  ex- 
clusively and  forever  appropriated  to  the  support  of  a  professor 
of  ancient  and  modern  history,  at  that  college."  —  The  trustees 
are  directed  to  pay  over  the  other  moiety  (after  the  decease  of 
the  wife)  to  the  Trustees  of  the  Massachusetts  General  Hos" 
pital,  to  be  by  them  held  and  appropriated  to  the  general  char 
itable  objects  of  that  institution. 

The  testator  further  says,  —  ^'  And  reposing  full  and  entire 
confidence  in  the  ability,  fidelity  and  diligence  of  the  said  Jona- 
than Amory  and  Francis  Amory,  and  not  doubting  that  they 
will  faithfully  and  conscientiously  discharge  and  execute  the  448 
trusts  hereby  reposed  in  them,  and  being  desirous  of  relieving 
them  from  the  burden  of  procuring  sureties  for  large  sums,  — 
T  do  request  and  direct  that  they  may  not  be  required  to  givn 
any  other  than  their  own  bonds  respectively,  without  sureties, 
conditioned  for  the  performance  and  execution  of  the  said 
trusts  ;  and  I  do  order  and  direct,  that  they  shall  not  be  held 
responsible  for  the  acts,  doings  and  defaults  of  each  other,  but 
shall  simply  be  accountable  respectively  each  for  his  own  acts^ 
doings  and  defaults,  as  such  trustees." 

Id  addition  to  the  foregoing  bequests  the  testator  gave  pecu- 
niary legaciesi  amounting  to  $  27,500,  and  by  a  codicil  he 
gave  tue  residue  of  bis  estate  to  the  Massachusetts  General 
Hospital. 

Jonathan  Amory  and  Francis  Amory  were  appointed  ex- 
ecutors. 

The  testator's  estate  was  inventoried  at  $228,120;  —  of 
which,  $  100,800  consisted  of  manufacturing  stock,  —  $48,000 
of  insurance  stock,  — and  $  24,700  of  bank  stock. 
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Harvard         Id  the  begioniog  of  December  1 823,  the  executors  addressed 
y^^      a  letter  to  the  trustees  of  the  hospital,  suggesting  that  it  would 

Aiaoiy*  be  expedient  for  them  to  choose  a  committee  with  full  power 
to  treat  with  the  executors,  and  to  represent  the  hospital  in  all 
cases  concerning  the  estate ;  more  especially  to  determine  what 
portion  of  the  property  should  be  selected  as  a  capital  to  afford 
interest  or  income  to  the  widow  during  her  life. 

The  college  and  hospital  thereupon  proposed  to  receive  the 
$  50,000,  and  give  security  to  Mrs.  McLean  to  pay  her  $3000 
annually. 

On  December  13th,  1823,  the  executors  wrote  to  the  two 
corporations,  that  the  testator  enjoined  upon  the  executors  to 
pay  his  widow  the  income  and  profits  of  such  stock  as  they 
might  select ;  that  the  testator,  having  within  the  three  pre- 
ceding years  invested  nearly. half  of  his  property  in  manufac- 
turing stocks,  thereby  indicated  that  he  had  great  confidence 
in  those  stocks  ;  that  in  the  opinion  of  the  executors,  he  intend- 
ed that  his  widow  should  enjoy  her  fair  share  of  income  and 
profits  of  his  estate  ;  that  the  present  income  of  the  stock  se- 
lected was  far  greater  than  the  interest  of  the  money  would 
449  be ;  but  that  as  the  two  corporations  had  less  confidence  in 
manufacturing  stock  than  the  testator  had,  the  executors  would 
transfer  the  property  to  them,  on  condition  that  they  would 
pay  the  widow  annually  six  per  cent  interest  on  $25,000,  and 
sums  equivalent  to  the  dividends  which  should  be  made  on  nine 
shares  in  the  Boston  Manufacturing  Company  and  nine  shareji 
in  the .  Merrimack  Manufacturing  Company,  during  her  life. 

On  December  20th,  1823,  the  trustees  of  the  hospital  de 
cline  the  foregoing  proposition,  and  state  that  they  have  full 
confidence,  ^'  that  the  executors  will,  in  conformity  to  the  tes- 
tator's injunction,  keep  the  capital  entire  ; "  and  they  add, 
**  that  in  their  opinion,  any  investment  of  this  capital  in  trade  or 
manufactories  cannot  be  considered  by  them  as  a  safe  and  dis- 
creet investment  They  are  therefore  necessitated  to  disap- 
prove of  any  such  investment." 

On  December  27th,  1823,  the  executors  write  to  the  two 
corporations,  that  they  do  not  concur  in  the  opinion  that  the 
testator  enjoined  upon  them  to  keep  the  $  50,000  entire,  but 
fhat  distrusting  their  own  opinion,  they  intended  to  pay  ov« 
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floihing  except  pecuniary  legacies,  without  a  decree  of  the  Su-      H&nrar4 
preme  Court  of  Probate  ;  aod  that  wheo  their  accounts  should      ^^^8^ 
be  presented  for  allowance,  the  corporations  would  receive  no-      Amoiy. 
tice  and  might  object  to  any  arrangement  that  the  executors 
should  have  made  for  the  capital  of  $  50,000. 

The  executors  proceeded  to  make  the  investment  for  the 
trust  fund,  and  prepared  an  account  to  be  offered  in  the  probate 
court,  which  they  first  submitted  to  the  residuary  l^atees.  Id 
thia  account  they  charge  themselves  as  follows  :  — 

^'  Received  of  Jonathan  Amory  and  Francis  Amory,  exec- 
Htors  &c.^  trustees  for  Mrs.  Ana  McLean,  &c.  for 

78  shares  in  N.  E.  bank  stock  8333-33 

247  ditto  F.  and  Marine  Ins.  Co.  16466*67 

9  ditto  in  Boston  Manufacturing  Co.  and  9  do.  \ 

in  Merrimack  Manufacturing  Co. — say  18  >  25200*00 

shares  of  $  1000,  at  40  per  cent  advance       3 

$50000*00" 
aiid  they  pray  allowance  for  the  same  sums  as  paid  for  the  same 
shares,  —  ^^  the  above  constituting  the  trust  fund  for  Mrs.  Ann 
McLean,  &c." 

In  a  letter  to  the  executors,  dated  January  29th,  1824,  the  450 
trustees  of  the  hospital  state,  that  the  account,  to  which  they 
have  been  cited  to  show  cause  of  objection,  has  been  laid  be- 
fore them  ;  that  they  '^  acquiesce  in  the  decision  of  die  execu- 
tors, to  obtain  a  decree  of  the  Supreme  Court  of  Probate,  and 
will  not  object,  unless  the  executors  request  it,  to  the  judge  of 
probate's  decree  on  the  account  offered,  but  appeal  from  his 
decree,  with  a  view  to  cooperate  with  the  executors  in  obtam- 
ing  the  decision  of  the  Supreme  Court  of  Probate." 

The  account  was  allowed  by  the  judge  of  probate  on  Febru- 
ary 9th,  1824,  after  public  notice  for  all  persons  interested  to 
appear,  *'  and  after  hearing  tlie  several  objections  offered  by 
the  Massachusetts  General  Hospital  and  duly  considering  the 
same."  No  objection  was  made  to  the  investment  of  the 
$  50,000,  and  no  appeal  was  claimed  from  this  decree. 

On  October  27 ih,  1824,  the  stockholders  of  the  Merrimack 
Manufacturing  Company  having  voted  to  double  their  capital 
and  to  allow  each  stockholder  to  subscribe  for  as  many  shares 
as  he  already  held,  the  trustees  offered  to  pay  to  the  hospital 
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$  50,000  ID  money,  or  in  certain  bank  and  iDSuriQce  stocks  at 
the  market  value,  upon  condition  that  the  hospital  would  come 
under  an  obligation  to  pay  Mrs.  McLean  $  3000  per  annum 
during  her  life,  and  at  her  decease,  $  25,000  to  the  college ; 
but  this  proposition  was  declined. 

At  a  probate  court  in  October  1828,  Francis  Amory,  the 
surviving  trustee,  presented  his  account  as  trustee,  for  allow- 
ance, and  tendered  his  resignation  of  the  trust ;  of  which  the 
college  and  the  hospital  received  due  notice.  These  corpora* 
tions  objected  to  any  settlement  of  the  accounts  which  should 
leave  upon  the  fund  the  k>ss  of  capital  arising  from  the  invest- 
ments in  trade  or  manufactories,  and  at  the  same  time  give  to 
the  annuitant  the  whole  amount  of  the  dividends  thereof.  They 
stated  that  tbe  shares  in  insurance  stock  were  then  worth  about 
$  12,850,  the  sliares  in  the  Boston  Manufacturing  Company 
about  $8100,  and  those  in  the  Merrimack  Manufacturing 
Company  about  $  9000. 

They  further  stated,  that  the  amount  received  by  the  trus- 
tees, as  dividends,  in  1824,  was  $6176  ;  which  sum  included 
two  dividends  on  the  insurance  stock,  of  six  and  eight  per  cent, 
declared  m  March  and  September,  the  usual  periods,  and  a 
third  made  in  June,  at  tbe  rate  of  fourteen  per  cent  ^  that  this  last 
dividend  arose  from  a  division  of  money  received  under  the 
treaty  with  Spain  of  1819,  for  claims  for  spoliations  ;  that  the 
allowance  of  the  claims  under  the  treaty  was  well  known  at  the 
time  when  this  stock  was  appropriated  by  the  trustees  as  part 
of  tbe  trust  fund,  and  that  this  was  one  of  the  reasons  of  the 
high  valuation  of  this  stock,  in  the  inventory  of  tbe  testator's 
estate. 

They  further  stated,  that  tbe  amount  of  dividends  received 
by  the  trustees  in  1825,  (being  $  4685,)  included  three  divi- 
dends of  the  Boston  Manufacturing  Company  ;  that  that  com- 
pany had,  on  February  1st,  1822,  contracted  to  make  for  the 
Merrimack  Manufacturing  Company  a  large  quantity  of  ma- 
chinery, to  be  delivered  at  different  times  between  that  day  and 
April  1st,  1824  ;  that  those  two  companies  made  a  further 
contract  in  August,  1823,  for  the  sale  and  transfer  to  the  Mer- 
rimack M.  Company  of  all  the  patent  rights  belonging  to  the 
Boston  M.  Company,  and  all  their  patterns  for  castings,  &c. 
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fertbe  stun  of  $75,000,  to  be  paid   in  October  1824;  that      Harvard 
thi&  last  mentioned  sum  was  brought  into  the  account  of  profit         ^r. 
and  loss  of  the  Boston  M.  Company  in  January  1826,  and  in      Amory. 
February  following  the  sum  of  $  66,052  was  brought  into  th^ 
same  account,  being  chiefly  the  profit  on  the  machinery  made 
for  the  Merrimack  M.  Company  ;  that  at  the  time  last  men- 
tioned there  was  also  brought  into  the  same  account  of  profit 
and  loss  the  sum  of  $47,000,  for  profits  on  the  manufacture  of 
cotton  ;  that  the  Boston  M.  Company  had  always  made  their 
dividends  twice  in  the  year,  namely,  about  the  1st  of  April  and 
the  1  st  of  October  ;  that  in   1 825  they  made  a  dividend  in 
March,  of  fifteen  per  cent,  another  in  April  of  seven  and  a  half 
per  cent,  and  a  third  in  October  of  seven  and  a  half  per  cent ; 
that  the  facts  above  stated  were  well  known  to  all  who  were  in 
terested  in  that  company  at  the  time  when  this  stock  was  appro- 
priated  as  part  of  the  trust  fund,  and  these  circumstances  con- 
stituted one  of  the  reasons  of  the  high  valuation  of  this  stock  in 
the  inventory  of  the  testator^s  estate. 

They  further  urged,  that  the  income  of  the  trust  fund  for  five 
years  amounted  to  $  20,493  ;  that  during  that  period  the  com-  452 
mon  rate  of  interest  was  five  per  cent ;  that  the  capital  stock 
should  be  made  good  before  it  passed  into  other  hands,  or  that 
at  least  the  surplus  amount  received  as  dividends,  over  the 
common  rate  of  interest,  should  be  applied  towards  making 
good  the  loss,  and  that  the  fund  thus  made  good  should  be  in- 
vested in  the  public  funds,  bank  shares  or  other  stock  where 
the  principal  should  be  considered  safe. 

Afterwards,  on  January  12th,  1829,  the  account  was  allowed 
by  the  judge  of  probate,  and  the  college  and  the  hospital  ap* 
pealed  from  his  decree,  for  the  following  reasons. 

1 .  Because  the  trustees  did  not  loan  the  $  50,000  upon  am* 
pie  or  sufficient  security. 

2.  Because  they  did  not  invest  that  sum  in  safe  and  produc- 
tive stock,  either  in  the  public  funds,  bank  shares  or  other 
stock,  but  on  the  contrary  invested  the  greater  part  thereof  in 
trading  companies,  whereby  the  principal  sum  was  exposed  and 
still  continues  to  be  exposed  to  great  loss. 

3.  Because  in  the  choice  of  funds  they  have  solely  regarded 
the  interest  of  the  annuitant,  for  the  purpose  of  giving  her  large 
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Harvard     dividends,  and  have  wholly  disregarded  the  interest  of  the  le- 
College      spoadents,  in  exposing  the  greater  part  thereof  to  total  loss. 
Amor.  4.  Because  the  trustees,  after  consulting  with  the  respond- 

ents as  to  the  investment  of  the  principal  sum,  and  having  ob- 
tained their  opinion  thereon,  went  contrary  to  their  judgment 
therein,  and  invested  the  same,  at  their  own  risk,  in  such  unsafe 
and  improper  stock,  that  a  part  of  the  same  is  now  actually 
lost. 

5.  Because  the  trustees,  for  the  sole  purpose  of  giving  largt; 
dividends  to  the  annuitant,  invested  the  greater  part  of  the 
principal  sum  in  manufacturing  and  insurance  companies,  at  a 
very  high  rate  of  advance,  and  far  above  what  might  reasona- 
bly be  judged  to  be  a  fair  permanent  value. 

6.  Because  they  have  not  only  paid  out  the  profits  and  in- 
come of  the  funds  so  invested  to  the  annuitant,  but  have  also 
paid  out  to  her  a  certain  part  of  the  capital  thereof,  instead  of 
reinvesting  the  same. 

7.  Because  the  judge  erred  in  passing  this  account,  by 
which  the  trustees  are  wholly  exonerated  from  accountmg  for 

453        the  deficiency  of  the  principal  sum,  amounting  to  $  12,000  and 
upward. 

8.  Because  the  entire  fund  cannot  be  paid  over  at  the  de- 
cease of  the  annuitant,  on  account  of  the  loss  occasioned  by 
the  injudicious  and  improper  investment. 

9.  Because  the  judge  erred  in  allowing  as  interest  a  cerciin 
portion  of  the  capital  itself. 

10.  Because  the  judge  erred  in  not  reforming  the  account  by 
applying  the  surplus  amount  received,  over  and  above  the  com- 
mon dividends  on  the  stock  purchased,  and  over  and  above  the 
common  rate  of  ijoterest  on  the  fund,  to  the  making  good  the 
loss  on  the  capital. 

1 1 .  Because  the  judge  passed  the  account  without  directing 
that  the  trust  fund  should  be  made  good  before  the  present  tris- 
tee  is  discharged  and  a  new  one  appointed. 

12.  Because  the  judge  passed  the  account  without  directing 
that  the  principal  sum  shall  now  be  invested  in  the  public  funds, 
bank  shares  or  other  stock,  or  that  the  same  shall  be  lent  upoa 
ample  security. 

To  these  reasons  the  appellee  filed  answers. 
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With  respect  to  the  first,  second  and  third  reasons,  he  an-      Hafirard 
Bwered,  that  the  testator  intended  that  such  investment  should  ^^ 

be  made,  as  would  produce  income  for  the  benefit  of  the  wid-  Amory. 
ow  ;  that  the  investment  actually  made  was  by  taking  parts,  in 
due  proportion,  at  the  market  value,  of  that  property  wherein 
the  testator  appeared  to  have  the  greatest  confidence  ;  that  all 
the  property  selected  is  known  in  the  acts  of  incorporation,  as 
well  as  in  common  parlance,  by  the  name  of  stock  ;  that  the 
testator  did  not  give  to  the  widow,  for  life,  the  interest  of 
$  50,000,  nor  did  he  give  that  sum  tp  the  residuary  legateeb 
after  her  decease,  but  he  gave  to  her  the  income  and  profit  of 
a  separate  and  distinct  fund,  of  the  value  of  $  50,000,  and  he 
gave  that  fund  to  the  residuary  legatees  after  her  decease  ;  that 
two  years  after  the  appropriation,  the  market  value  of  the  stock 
of  the  Merrimack  Manufacturing  Company  had  advanced  twenty 
per  cent,  while  that  of  the  Boston  Manufacturing  Company  had 
depreciated  only  five  per  cent,  and  if  the  widow  had  died  at 
that  time  the  increase  in  value  would  have  been  to  the  use  of 
the  residuary  legatees. 

To  show  that  the  stock  appropriated  for  the  fund  had  not        454 
been  liable  to  greater  fluctuations  than  other  stock  which  might 
have  been  selected,  the  appellee  referred  to    certificates  of 
stock-brokers,  of  the  value  of  stock  of  various  descriptions 
within  the  period  of  time  aflecting  the  present  inquiry. 

To  the  fourth  reason  the  appellee  answered,  that  the  trustee:> 
were  not  bound  to  follow  the  advice  of  the  appellants  ;  that  the 
residuary  legatees  had  an  obvious  and  direct  remedy  for  any  er- 
ror in  making  the  investment,  at  the  time  when  the  executors' 
account  was  settled  in  the  probate  court,  but  they  did  not  at 
that  time  make  any  objection  to  the  investment. 

The  objection  in  the  fifth  reason  was  considered  by  the  ap- 
pellee to  be  contained  in  the  three  first  reasons. 

To  the  sixth  he  answered,  that  the  annuitant  had  not  received 
any  part  of  the  capital  invested  ;  that  with  respect  to  the  divi- 
dends by  the  Boston  Manufacturing  Company,  the  acquisition 
from  the  sale  of  the  patent  right  was  profits,  and  divisible  as 
such,  in  like  manner  as  if  it  had  been  obtained  by  the  manufac- 
turing of  cotton,  or  any  other  profitable  use  of  capital  and  in- 
dustr}'  ;  that  it  is  a  rule  with  that  corporation,  not  to  divide 
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fianrard  profits  nor  make  dividends,  until  the  capital  is  entire,  if  by  tnj 
^^  accident  it  shall  have  been  impaired  ;  and  with  respect  to  the 
Amory.  sum  of  money  received  by  the  insurance  company  under  the 
treaty  with  Spain,  that  the  claim  v(  that  company  arose  fiLin 
having  paid  losses  to  owners  of  vessels  and  cargoes  insured  by 
the  company  ;  that  the  losses  were  paid  out  of  profits  or  pre- 
miums of  insurance,  which  would  have  been  divided  among 
stockholders  if  such  losses  had  not  occurred  ;  that  when  the 
losses  were  compensated  for  under  the  treaty,  the  money  re- 
ceived  took  the  place  of  income  or  profits,  and  was  properly 
divisible  among  stockholders,  and  was  paid  to  ihem  expressly 
as  a  dividend. 

To  the  seventh  and  eighth  reasons  the  appellee  answered, 
that  the  fund' is  at  present  depressed  below  the  market  value  at 
which  it  was  originally  appropriated,  but  that  it  may  have  risen 
above  that  value  when  the  annuitant's  life  shall  determine  ;  that 
if  the  market  value  of  the  fund  should  be  made  up,  at  the  pres- 
ent time,  to  $  50,000,  and  should  be  of  increased  value  at  the 
45S  time  of  the  annuitant's  decease,  the  appellee  would  be  entitled 
to  this  increase  of  value,  otherwise  the  appellants  would  be 
gainers  to  that  amount  ;  that  the  appellee  ought  not  to  be  sub- 
jected to  the  charge  of  making  up  the  value  of  the  fund,  at  its 
present  accidental  and  temporary  depression,  nor  be  referred  to 
a  distant  time  and  to  uncertain  events,  for  his  remuneration,  un- 
less it  should  clearly  appear  that  the  investment,  as  originally 
made,  was  a  breach  of  trust ;  that  if  the  appellants  can  be  jus- 
tified in  interfering  in  regard  to  the  fund,  during  the  life  of  the 
annuitant,  they  should  have  done  so  when  the  fund  was  origi- 
nally established,  when  the  errors,  if  any,  could  have  been  cor 
rected  without  loss  to  any  party.  The  appellee  further  states, 
that  the  trustees  sold  the  right  to  increase  the  number  of 
shares  in  the  Merrimack  Manufacturing  Company  for  $3120, 
which  sum  has  been  invested  as  part  of  the  capital  of  the  trust 
fund. 

The  ninth,  tenth  and  eleventh  reasons,  the  appellee  said  bad 
been  already  answered. 

To  the  twelfth  he  answered,  that  the  fund  was  now  right- 
fully invested  in  conformity  to  the  will  of  the  testator,  and 
that  no  change  ought  to  be  made  in  the  investment  thereof^ 
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to  tbe  prejudice  of  the  annuitant ;  and  he  repeated  the  pro-*"  Harvard 
posa]  made  to  the  residuary  legatees  by  the  trustees  in  De-  ^^,^^ 
cember  \S23.  Aroory. 

S.  It%U>bard^  for  the  appellants.  In  investing  part  of  the  March  3Ul 
$  50,000  in  manufacturing  and  insurance  stocks,  the  trustees 
have  not  acted  in  legal  conformity  to  the  will.  The  fact  that  a 
large  amount  of  the  testator's  property  consisted  of  such 
stocks,  did  not  authorise  the  trustees  to  invest  in  them.  He 
was  at  liberty  to  speculate ;  but  they  were  directed  either  to 
lend  on  sufficient  security,  or  invest  in  stock  which  should  be 
safe  as  well  as  productive.  They  were  not  bound  to  give  the 
widow  more  than  six  per  cent  per  annum,  and  in  their  construc- 
tion of  the  bequest  they  erred,  to  the  injury  of  the  residuary 
legatees.  The  first  direction  in  the  will  is  to  lend  the  money  ; 
which  could  not  legally  be  done  at  a  greater  interest  than  six 
per  cent.  The  testator  had  a  particular  object  in  view  aftei 
the  death  of  his  widow,  namely,  the  foundation  of  a  professor 
ship,  for  which  the  sum  of  $25,000  was  considered  to  be 
necessary  ;  and  for  this  reason  the  capital  should  have  been 
kept  entire.  It  was  also  an  object  with  him,  that  the  $  50,000 
should  be  a  permanent  fund  for  the  support  of  his  widow,  inas*  456 
much  as  the  property  given  to  her  outright  might  be  lost.  In- 
surance and  manufacturing  stocks  are  not  safe,  because  tiie 
principal  is  put  at  hazard.  It  is  otherwise  with  bank  stock,  the 
money  being  lent  on  good  security  ;  and  the  fact  that  the  prin* 
cipal  is  not  at  risk,  is  the  ground  of  the  prohibition  to  take 
more  than  lawful  interest  on  money  lent.  A  manufacturing  cor- 
poration is  a  trading  company,  and  as  the  law  stood  before  the 
statute  of  1829,  c.  53,  an  individual  corporator  was  responsi- 
ble for  all  the  debts  of  the  corporation  :  whether  this  responsi- 
bility, however,  would  rest  on  the  whole  trust  fund  or  on  the 
trustees  personally,  admits  of  question.  The  discretion  to  be 
exercised  by  the  trustees  was  a  sound  discretion,  and  not  an 
arbitrary  power.  He  cited  Trafford  v.  Boehtn^  3  Atk.  444  ; 
Hancam  v.  Mkn^  2  Dickens,  498,  and  notes ;  Mye  v.  Feuil" 
Kleait,  1  Cox,  24  ;  Piety  v.  Stoce,  4  Ves.  622  ;  Hart  v.  Ten 
Eyck^  2  Johns.  Ch.  R.  117  ;  QuarUs^s  ExectUorv.  Quarks, 
2  Munf.  321  ;  Smith  v.  Smith,  4  Johns.  Ch.  R.  281  ;  Ite 
^mmeviUe  v.  Crompton,  1  Ves.  &  Beames,  359  ;  Thompson 
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Harvard     v.  Broun,  4  Johns.  Ch.  R.  629  ;  Mibington  v.  Mulgrwt,  9 
^^l^**      Madd.  Ch.  R.  491. 

AtaoTy.  The  advance  on  the  insurance  stock  was  owbg  in  part  to 

the  claims  against  Spain,  and  the  sum  received  by  the  trustees 
on  account  of  those  claims,  ought  to  have  been  reinvested  as 
capita]. 

So  the  patent  rights  and  patterns  constituted  a  part  of  the 
capital  of  the  Boston  Manufacturing  Company,  and  the  trus« 
tees'  share  of  the  proceeds  should  have  been  reinvested. 

The  appellee,  having  taken  the  trust,  is  not  entitled  to  be 
discharged  at  pleasure ;  before  he  is  discharged,  his  account 
ought  at  least  to  be  so  reformed,  as  that  the  annuitant  should 
have  no  more  than  six  per  cent. 

Sullivan  and  Shaw^  for  the  appellee,  said  that  in  England, 
.  by  a  long  course  of  practice,  one  kind  of  stock  (the  three  per 
cents)  is  considered  safe,  and  other  stocks  not  safe,  but  that 
we  have  no  such  rule  in  this  country,  and  the  terms  of  the  will 
must  be  taken  in  their  natural  sense  ;  and  that  these  trustees 
were  authorized  to  invest  in  insurance  and  manufacturing  stocks, 
being  answerable  for  good  faith  only  in  the  exercise  of  their 
discretion.  Broton  v.  Campbelly  Hopkins,  233 ;  Ex  parte 
457  Belcher,  Ambl.  219  ;  Trafford  v.  Boehm,  3  Atk.  443  ;  M- 
kn  v,  Hancom,  7  Bro.  Pari.  Cas.  375  ;  Houe  v.  Earl  of 
Dartmouth,  7  Ves.  150  ;  Holland  v,  Hughes,  16  Ves.  ill  ; 
S.  C.  3  Meriv.  685  ;  Jackson  v.  Jackson,  1  Atk.  513.  The 
trustees  acted  with  advice  of  counsel  ;  which  operates  in  some 
degree  as  a  protection  to  them.  Fez  v.  Emery,  5  Ves.  144. 
As  to  a  difference  between  executors  and  trustees,  they  cited 
Powell  v.  Evans,  5  Yes.  839  ;  Pybus  v.  Smith,  1  Ves.  jun 
193  ;  Mams  v.  Claxton,  6  Ves.  226  ;  Rowth  v.  Howell,  3 
Ves.  565.  As  to  authority  derived  from  the  practice  of  the 
testator  himself  in  making  investments,  they  cited  Thompson 
V.  Brown,  4  Johns.  Ch.  R.  619,  628,  629  ;  Osgood  v.  Frank* 
tin,  2  Johns.  Ch.  R.  27,  28  ;  4  Dane's  Abr,  270. 

The  settlement  of  the  executors'  account  in  th^  prolate 
court  is  conclusive  upon  the  college  and  the  hospital,  as  these 
corporations  did  not  claim  all  appeal.  Trafford  v.  Boehm,  3 
Atk.  447  ;  1  Stark.  Ev.  190;  Hoyt  v.  Gelston,  3  Wheat.  246  ; 
Meadows  V.  D.  of  Kingston,  Ambl.  760;  Blackham^s  case, 
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r  Salk.  290  ;  Judson  v.  Lakt^  3  Day,  326  ;  Bwh  v.  Sheldonj      Hanrari 
I   Day,  170;  JennUon  v.  Hapgood,  7  Pick.  1  ;  Blount  v.      ^®^®^ 
Darrack,  4  Wasb.  C'irc.  C.  R.  657  ;  I  Sand,  on  PI.  and  E?.       Amoiy, 
56,  57;  Bricev.  Stokes^  II  Ves.  319;  Longford  v.  Gaseoyne^ 
ibid.  333;  Parkes  v    IVhite,   ibid.  226;  Clark  v.  Perrierj  2 
Freem.  48;  Randall  v.  Erringion^  10  Ves.  426. 

Hubbard^  in  reply,  said  that  tbe  appellants  were  not  con- 
cluded by  the  settlement  of  tbe  executors'  account.  The 
question  now  before  tbe  Court  came  up  only  collaterally.  The 
account  was  settled  by  the  executors  as  such,  and  not  as  trus- 
tees. The  hospital  was  obliged  to  give  attendance  as  residuary 
legatee,  but  not  as  being  interested  in  the  trust  fund.  The 
executors  prayed  allowance  of  $50,000  for  this  legacy;  it  was 
not  for  the  judge  to  inquire  then  in  what  manner  they  had,  as 
trustees,  invested  that  sum.  That  question  comes  up  now, 
when  the  trustees'  account  is  presented  for  settlement.  So  far 
as  the  college  is  concerned,  there  was  no  notice  and  do  acqui- 
escence ;  and  the  correspondence  in  the  case  shows  that  there 
was  DO  acquiescence  on  the  part  of  the  hospital. 

PuTNABf  J.  delivered  the  opinion  of  the  Court.     The  con-     Jan.  IM^ 
fidence  which  the  testator  reposed  in  his  executors,  whom  he  * 

also  constituted  his  trustees,  was  unbounded.    He  directed  that         458 
they,  as  trustees,  should  not  be  required  to  give  any  other  se- 
curity than  their  own  bond,  without  sureties,  and  that  each  of 
them  should  be  accountable  ^^smiply  for  his  own  acts,  doinga 
and  defaults  as  such  trustee." 

The  general  question  is,  whether  the  trustees  have  abused 
the  trust. 

Tbe  testator  made  provision  for  the  support  of  his  wife  main- 
ly  from  the  proceeds  of  the  trust  fund.  He  speaks  of  the 
proGts,  income,  dividends,  which  were  to  conoe  from  it  through 
their  hands.  They  were  to  lend  the  $  50,000  upon  ample  and 
sufficient  security,  or  invest  the  same  in  safe  and  productive 
stock,  either  in  tbe  public  funds,  bank  shares  or  other  stock, 
according  to  their  best  judgment  and  discretion. 

It  is  very  clear  that  tbe  testator  did  not  intend  to  limit 
tbe  income  to  the  simple  interest  of  the  fund  ;  for  if  he  had 
so  intended,  be  would  not  have  spoken  of  dividends  and  profits 
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Harvard     but  would  have  eiveu  an  annuity  of  three  thousand  dollars  i 

Amorj.  It  has  been  argued  that  the  testator  gave  the  sum  of  fifty 

thousand  dollars  as  the  trust  fund,  and  that  the  trustees  could 
only  have  demanded  that  sum  of  the  executors.  But  we  think 
that  no  important  inference  can  be  drawn  from  that  fact.  It 
would  not  follow  from  thence,  that  there  should  have  been  a 
sale  of  the  personal  property  or  stocks  of  the  testator  and  a  re* 
investment.  The  trustees  and  the  executors  were  the  same 
persons,  and  instead  of  going  through  the  useless  formality  of 
a  sale  and  investment,  it  was  clearly  competent  for  them  to 
select  from  the  ample  funds  of  the  estate,  those  stocks  which 
should  form  the  capital  of  the  trust  fund.  And  in  making  that 
selection,  it  is  very  clear  to  us,  that  they  should  have  preferred 
that  stock  which  would  probably  give  her  the  most  profit,  and 
at  the  same  time  preserve  the  value  of  the  capital  sum.  It 
would  not,  for  example,  have  been  the  exercise  of  a  sound  dis- 
cretion, to  have  appropriated  the  trust  fund  in  the  stock  of  an 
incorporated  company  which  gave  great  dividends  for  the  time 
being,  but  which  would,  according  to  the  terms  of  its  charter, 
expire  as  soon  as  the  death  of  the  wife  could  be  calculated  to 
happen.  In  such  a  case  nothing  would  be  left  of  the  capital 
for  those  in  remainder.  On  the  other  hand,  if  the  investment 
459  of  the  trust  fund  Cvere  in  stock  which  made  large  dividends, 
and  which  had  acquired  its  value  by  the  prudent  management 
of  its  proprietors,  and  might  be  reasonably  calculated  upon  as 
a  safe  and  permanent  capital,  such  an  investment  would  seem 
to  be  according  to  the  manifest  intent  of  the  testator. 

It  is  somewhat  remarkable  that  the  testator  did  not  himself 
appropriate  the  stock  of  which  the  trust  fund  should  consist, 
but  that  he  should  have  left  the  selection  to  his  trustees.  But 
as  it  would  have  been  necessary  to  empower  them  to  change, 
sell  out  and  reinvest,  perhaps  it  was  wise  in  the  testator  to  leave 
the  whole  matter,  the  selection  as  well  as  the  management,  tc 
them.     Be  that  as  it  may,  he  has  given  them  that  authority. 

But  it  has  happened  that  the  value  of  the  capital  stock  m 
which  the  trust  fund  was  invested,  has  fallen,  and  those  in  re- 
mainder call  upon  the  trustees  to  make  up  the  deficiency. 

It  was  said  by  Lord  Hardwicke  in  Jackson  v.  Jackson^  1  Atk 
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614,  that  ^^to  compel  trustees  to  make  up  a  deficiency  not      Harvud 
owing  to  their  wilful  default,  is  the  harshest  demand  that  can  ^f^ 

be  made  in  a  court  of  equity."    The  statute  of  Geo.  1.  for  the      Amjgy. 
indemnity  of  guardians  and  trustees,  provides  that  if  there 
be  a  diminution  of  the  principal,  without  the  default  of  the 
trustees,  they  shall  not  be  liable.     If  that  were  otherwise,  who 
would  undertake  such  hazardous  responsibility  ? 

It  is  argued  for  the  appellants,  that  the  trustees  have  not 
lent  the  money  on  good  security.  The  answer  is  found  in 
the  authority  which  the  testator  gave  to  them.  They  were 
tc  lend,  or  to  invest  the  fund  in  stocks.  They  preferred  the 
laiter. 

But  it  is  argued,  that  they  did  not  invest  in  the  public  funds, 
bank  shares  or  other  stock,  within  the  true  intent  and  meaning 
of  the  authority,  but  in  trading  companies,  and  so  exposed 
the  capital  to  great  loss.  And  we  are  referred  to  Trafford  v. 
Boehm^  3  Atk.  444,  to  prove  the  position,  that  such  an  invest- 
ment will  not  have  the  support  of  a  court  of  chancery.  The 
chancellor  seems  to  suppose  thvii  funds  or  other  good  securitietj 
must  be  such  as  have  the  engagement  of  the  government  to 
pay  off  their  capital.  Bank  stock,  as  well  as  South-sea  stock » 
which  were  in  the  management  of  directors,  &c.  were  not  con 
sidered  by  that  court  as  good  security.  But  no  such  rule  has 
ever  been  recognised  here.  In  point  of  fact,  there  has  been  as  460 
great  fluctuation  in  the  value  of  the  stock  which  was  secured 
by  the  promise  and  faith  of  the  government,  as  of  the  stock  of 
banks.  And  besides,  the  testator  himself  considers  that  bank 
ihares  might  be  a  safe  object  of  investment,  —  ^'  safe  and  pro- 
ductive stock."  And  yet  bank  shares  may  be  subject  to  losses 
which  may  sweep  away  their  whole  value.  Lord  Hardmcke 
considers  that  South-sea  annuities  and  bank  annuities  stand 
upon  different  footing,  because  the  directors  have  nothing  to  do 
with  the  principal,  and  are  only  to  pay  the  interest,  until  the 
government  pay  off  the  capital,  and  therefore  that  they  only  are 
'  roperly  good  securities. 

This  reasoning  has  very  little  or  no  application  here  ;  for,  in 
the  first  place,  the  stocks  depending  upon  the  promise  of  the 
government,  or,  as  they  are  called,  the  public  funds,  are  ex- 
ceedingly limited  m  amount,  compared  .with  the  amount  of  trust 
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funds  to  be  invested  ;  and,  in  the  second  place,  it  may  wefl  be 
doubted,  if  more  confidence  should  be  reposed  in  the  engage- 
ments of  the  public,  than  in  the  promises  and  conduct  of  private 
corporations  which  are  managed  by  substantial  and  prudent 
directors.  There  is  one  consideration  much  in  favor  of  in- 
vesting in  the  stock  of  private  corporations.  They  are  amena- 
ble to  the  law.  The  holder  may  pursue  his  legal  reme  Jy  and 
compel  them  or  their  officers  to  do  justice.  But  the  govern- 
ment can  only  be  supplicated. 

It  has  been  argued,  that  manufacturing  and  insurance  stocks 
are  not  safe,  because  the  principal  is  at  hazard.  But  this 
objection  applies  to  bank  shares,  as  well  as  to  shares  in  in- 
corporated manufacturing  and  insurance  companies.  To  a 
certain  extent,  each  may  be  considered  as  concerned  or  inter- 
ested in  trade.  The  bank  deals  in  bills  of  exchange  and  notes, 
and  the  value  of  its  capital  depends  upon  the  solvency  of  its 
debtors.  It  may,  for  example,  very  properly  discount  upon 
the  responsibility  of  merchants  of  good  credit  at  the  time,  but 
who,  before  the  maturity  of  their  notes,  become  bankrupts  from 
unavoidable  and  unforeseen  mercantile  hazards.  In  this  way 
a  bank  becomes  indirectly  interested  in  navigation,  trade  and 
merchandise,  to  an  extent  very  little,  if  any,  short  of  the  trade 
in  which  manufacturing  companies  engage.  The  capital  io 
both  cases  may  be  lost  by  the  conduct  of  those  who  direct  their 
affairs,  notwithstanding  the  exercise  of  reasonable  prudence  and 
discretion. 

In  regard  to  insurance  companies  or  incorporations,  the  capi- 
tal seems,  at  first  view,  to  be  exposed  to  greater  risk,  but  it  is 
believed  that  there  has  not  been  much,  if  any,  more  fluctuation 
of  the  capital  in  those  investments,  than  in  incorporated  com- 
panies for  banking  or  manufacturing  purposes.  If  the  insur- 
ance be  so  general  as  to  embrace  a  fair  proportion  of  all  .the 
property  at  risk,  it  will  generally  yield  a  reasonable  profit,  and 
preserve  the  capital  entire. 

It  will  not  do  to  reject  those  stocks  as  unsafe,  which  are  in 
the  management  of  directors  whose  well  or  ill  directed  meas- 
ures may  involve  a  total  loss.  Do  what  you  will,  the  capital 
is  at  hazard.     If  the  public  funds  are  resorted  to,  what  be 
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comes  of  the  capital  when  the  credit  of  the  government  shall      Harvmrd 
be  so  much  impaired  as  it  was  at  the  close  of  the  last  war  ?  ^  o?^ 

Investments  on  mortgage  of  real  estate  are  not  always  safe.      Amoiy. 
Its  value  fluctuates  more,  perhaps,  than  the  capital  of  insurance 
stock. 

Agjin,  the  title  to  real  estate,  after  the  most  careful  investi- 
gation, may  be  involved,  and  uhimately  fail,  and  so  the  capital, 
which  was  originally  supposed  to  be  as  firm  as  the  earth  itself, 
will  be  dissolved. 

All  that  can  be  required  of  a  trustee  to  invest,  is,  that  he 
shall  conduct  himself  faithfully  and  exercise  a  sound  discretion. 
&e  is  to  observe  how  men  of  prudence,  discretion  and  intelli- 
gence manage  their  own  affairs,  not  in  regard  to  speculation, 
but  in  regard  to  the  permanent  disposition  of  their  funds,  con- 
sidering the  probable  income,  as  well  as  the  probable  safety  of 
the  capital  to  be  invested.* 

But  in  the  case  at  bar,  the  testator  referred  the  management 
of  this  trust  especially  to  the  judgment  and  discretion  of  the 
trustees  whom  he  appointed  ;  one  of  whom  is  the  brother,  and 
and  the  other  was  the  cousin  of  his  wife,  for  whose  support  this 
provision  was  made.  These  trustees  are  not  to  be  made 
chargeable  but  for  gross  neglect  and  wilful  mismanagement. 

The  testator  expressly  authorized  the  trustees  to  invest  m 
^'  other  Hock "  than  bank  shares  or  the  public  funds  ;  so  they 
might  as  well  select  other  stock  as  that  which  the  testator 
named. 

There  can  be  no  doubt  but  that  shares  in  manufacturing  and 
insuring  incorporations  are   and  were   commonly  called   and 
known  by  the  name  of  stock.     The  investment  would  therefoie         I6S 
be  clearly  within  the  letter  of  the  authority. 

It  has  been  argued,  ^'  that  the  trustees  should  have  invested 
in  safe  and  productive  stock,  at  their  own  and  a  Bound  discre- 
tion, without  being  governed  by  the  known  opinion  of  the  tes- 
tatr  '  ^^  that  ke  was  at  liberty  to  speculate,  but  the  trustees 
were  not.''  If  these  positions  should  be  granted,  the  desired 
inference  would  not  follow.  If  the  testator,  for  example,  bad 
been  in  the  habit  of  dealing  largely  in  lotteries  and  games  of 

1  See  Hall  v,  Cushing,  ante.  395 
VOL.   IS  40  ^ 
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hazard,  it  would  undoubtedly  not  have  justified  the  trustees  in 
making  such  investments,  notwithstanding  the  testator  had  been 

the  favorite  of  fortune.     But  if  the  testator  had  invested  his 

funds  to  remain  permanently  in  any  stock,  that  circumstance 
might  well  be  taken  into  consideration  by  the  trustees  when 
called  to  exercise  their  own  best  skill  and  discretion.  They 
might  reasonably  and  properly  inquire  and  consider  what  their 
testator  would  do  in  the  circumstances  in  which  they  were 
placed.  Would  he  recommend  an  investment  that  should  give 
simple  interest  on  a  loan,  or  in  stock  that  would  probably  give 
much  more,  and  yet  have  the  principal  sum  reasonably  safe  ? 

The  circumstance  of  the  trustees'  reposing  confidence  where 
the  testator  had,  is  one  which  is  always  to  be  considered  as 
tending  properly  to  their  discharge.  Thompson  v.  Brown^  4 
Johns.  Ch.  R.  628.  The  case  of  Rowth  v.  Homll,  3  Ves. 
jun.  565,  has  a  strong  bearing  upon  this  part  of  the  case. 
There  the  testator,  having  great  confidence  in  his  banker,  re* 
commended  it  to  his  executors  not  to  be  in  a  hurry  to  withdraw 
the  funds  from  him.  But  after  the  death  of  the  testator,  the 
banker  misapplied  them,  and  probably  stung  by  remorse  on  ac« 
count  of  his  fraud,  he  committed  suicide.  It  was  urged  ^igainst 
the  executors,  that  they  might  have  withdrawn  the  securities 
from  the  banker  ;  and  they  had  time  enough  to  do  so  ;  but  it 
was  considered  that  the  loss  arose  from  the  confidence  originally 
reposed  in  the  banker  by  the  testator,  and  the  executors  were 
not  subjected  to  the  loss. 

In  the  case  at  bar,  the  testator  was  a  man  of  extraordinary 
forecast  and  discretion,  in  regard  to  the  management  of  his 
property.  His  vast  accumulation  could  not  be.ascribed  to  ac- 
cidental causes,  but  to  calculation  and  reflection.  The  fact 
463  that  he  had  within  three  or  four  years  invested  nearly  half  his 
property  m  manufacturing  stock,  was  entitled  to  great  consid- 
eration and  respect,  and  would,  without  any  change  of  circum- 
stances, have  a  strong  tendency  to  justify  the  selection  of  the 
manufacturing  stock  as  part  of  the  trust  fund. 

We  cannot  think  with  the  counsel  for  the  appellants,  that  the 
dividend  of  fourteen  per  cent  arising  from  the  recoveiy  of  the 
claim  against  the  Spanish  government,  can  be  considered  as 
part  of  the  capital.     It  was  received  in  the  nature  of  salvage 
47a 
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which  is  always  divided  as  profits,  and  not  treated  as  part  of      Hanraid 
the  capital  stock.  ^^^ 

And  we  do  not  think  that  the  negotiations  between  the  Bos-  Amoiy 
ton  Manufacturing  company  and  the  Merrimack  Manufacturing 
company,  in  relation  to  making  a  large  quantity  of  machinery, 
and  the  sale  of  patents  and  of  patterns  for  castings,  by  the  Bos- 
ton Manufacturing  company  to  the  Merrimack  Manufacturing 
company,  should  be  considered  as  part  of  the  capital  stock. 
We  have  seen  no  evidence  that  they  were  ever  treated  as  such 
by  the  proprietors.  We  think  the  sums  arising  from  those 
causes  were  properly  considered  as  the  fruits  of  their  industry, 
and  placed  to  the  account  of  profit  and  loss  of  the  Boston 
Manufacturing  company. 

It  is  proved  or  admitted,  that  the  stock  which  the  trustees 
selected  to  constitute  the  trust  fund  of  $  50,000,  was  of  that 
value  when  it  was  taken  by  them. 

We  are  of  opinion  that  they  had  a  right  to  select  the  stock 
which  they  did  for  that  purpose,  and  that  they  acted  in  the 
premises  according  to  their  best  skill  and  discretion.  And 
we  have  not  seen  any  evidence  which  would  satisfy  us,  that 
under  all  the  circumstances  of  the  case,  they  did  not  act  with 
a  sound  discretion  in  making  the  selection  and  investment. 

But  if  we  were  less  clear  than  we  are  upon  that  point,  we 
are  of  opinion  that  this  whole  matter  has  been  settled  in  the 
court  of  probate,  where  the  appellants  had  notice  to  attend, 
and  where  all  objections  were  raised  and  considered.  The 
judge  thereupon  made  a  decree,  from  which  there  has  not  been 
any  appeal. 

We  say  the  whole  mattery  because  the  executors  and  the 
trustees  are  the  same  persons.  On  February  9th,  1824,  the 
executors,  after  due  notice  to  all  persons  interested,  presented  164 
their  account  with  the  estate,  and  appropriated  the  stock  which 
sbo'ild  constitute  the  fund  of  $50,000  selected  by  them  as 
trustees  for  Mrs.  McLean.  The  Massachusetts  General  Hos- 
pital was  heard  in  fact,  and  (as  has  been  said  and  not  denied) 
the  objections  were  made  by  the  same  able  and  learned  counsel 
who  now  appears  in  their  behalf.  And  upon  the  hearing,  the 
judge  of  probate  allowed  the  account.  There  was  no  appeal 
from  that  settlement.     By  the  legal  operation  of  that  settle- 
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Harvard     ment,  the  trustees  became  chargeable  with  that  selected  trust 
"^^^^^      fund,  and  it  is  not  now  competent  for  the  appellants  to  contend 

Amory.  that  those  stocks  were  not  legally  appropriated  by  the  executors 
and  received  by  the  trustees,  as  the  fund  of  $  50,000  given  by 
the  testator.  If  the  college  had  any  objections,  they  should 
have  made  them.  Probably  every  objection  to  the  account 
which  could  have  been  made  by  the  college  was  in  fact  made 
by  the  hospital. 

It  has  been  argued  that  the  account  which  was  settled  and 
acquiesced  in,  was  rendered  by  the  executors  and  not  by  the 
trustees,  and  ought  not  to  bar  this  process,  which  is  against  the 
surviving  trustee.  But  it  was  a  settlement  of  the  very  root 
and  substance  of  this  controversy.  The  executors  announced 
their  selection  and  appropriation  of  the  stock  for  the  fund. 
The  trustees  (being  the  same  persons)  became  instantly  charge- 
able with  the  management  of  it.  It  is  the  original  mis-appro- 
priation and  selection  which  is  the  subject  of  complaint.  Sup- 
pose the  trustees  had  not  been  the  executors,  and  that  the 
college  and  the  hospital  had  requested  the  executors  to  deliver 
to  the  other  persons  as  trustees  the  particular  stock  to  const! 
tute  the  trust  fund  ;  could  those  institutions  object  against  tbe 
trustees,  that  those  stocks  did  not  constitute  a  proper  fund  ?  It 
would  seem  clear  that  the  trustees  might  justify.  They  would 
say  to  the  two  institutions,  ^^  you  acquiesced  in  the  appropria- 
tion by  the  executors,  and  we  also  thought  it  advisable,  safe  aod 
expedient.''  We  think  that  that  matter  having  been  settled  by 
a  court  of  competent  jurisdiction,  without  appeal,  the  decree  is 
6nal  and  conclusive.^ 

The  college  and  the  hospital  were  especially  put  upon  their 
guard  ;  for  the  executors,  in  their  letter  of  December  27th, 
465  1 823,  informed  their  committee,  that  they  should  be  duly  no- 
tified when  these  accounts  should  be  presented  for  allowance  at 
the  probate  office,  that  they  might  object  to  any  arrangements 
which  the  executors  might  have  made  for  the  capital  of  the 
$50,000.  As.no  appeal  was  made  from  the  decree  of  the 
probate  court,  all  parties  in  interest  must  be  presumed  to  have 
acquiesced  in  the  arrangements  which  were  then  made  for  the 

*  See  BryaiU  v.  JtUm,  6  N.  Hamp.  R.  117 
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capital  of  the  trust  fund  of  $  50,000.     If  there  had  been  an      Harvard 
appeal,  it  would  probably  have  been  heard  and  determined  be-        ^  ^^ 
fore  there  was  any  depreciation  upon  the  whole  investment.      Amcry. 
Indeed  it  appears  from  the  evidence,  that  the  stock  of  the 
Merrimack  Manufacturing  company  advanced  twenty  per  cent 
from  the  time  when  the  stock  was  selected  in  February  1824, 
to  December  1st,  1825. 

The  claim  now  made  upon  the  tnistees,  to  make  up  the  sub* 
sequent  depreciation,  would  seem  to  be  justified  only  on  the 
ground  of  gross  abuse  of  their  trust,  even  if  it  were  not  barred 
by  the  decree  in  the  probate  court  from  which  no  appeal  was 
made.  But  upon  examining  all  the  documents  and  evidence, 
it  seems  to  us  that  there  is  no  reason  whereon  to  ground  that 
imputation. 

Trustees  are  justly  and  uniforpily  considered  favorably,  and 
it  is  of  great  importance  to  bereaved  families  and  orphans,  that 
they  should  not  be  held  to  make  good,  losses  in  the  deprecia- 
tion of  stocks  or  the  failure  of  the  capital  itself,  which  they  held 
intrust,  provided  they  conduct  themselves  honestly  and  dis* 
erectly  and  carefully,  according  to  the  existing  circumstances, 
in  the  discharge  of  their  trusts.  If  this  were  held  otherwise, 
no  prudent  man  would  run  the  hazard  of  losses  which  might 
happen  without  any  neglect  or  breach  of  good  faith. 

The  judgment  of  this  Court  is,  that  the  decree  of  the  probate 
court,  from  which  the  appellants  appealed,  be,  and  it  is  hereby 
affirmed ;  and  that  the  record  be  remitted  to  that  court  for  fur- 
ther proceedings  according  to  law  to  be  there  had ;  and  that 
the  appellee  recover  his  costs. 


40*  473 


Digitized  by  VjOOQIC 


166  SUFFOLK  AND  NANTUCKET. 

Henry  Hall  et  d.  versus  The  Franklin  Insurance 
Company. 

The  neoeiiity  whidi  will  justify  a  master  of  a  iliip  in  eelling  her,  ii  one  ia  which  ka 
has  BO  opportunity  to  coasolt  the  owaers  or  inmrert,  and  which  leaY'Oi  htn  aa 
alternative. 

A  iliip  insured  at  Boston  in  December  for  one  year,  and  owned  partly  in  Boeton,  bet 
chiefly  io  New  Orleans,  on  her  voyage  from  Boston  to  New  Orleans  strack  on  a 
shoal  on  the  coast  of  Florida  on  the  18th  of  February  following,  but  by  the  assia* 
tanoe  of  wreckers  slie  was  got  off,  and  according  to  a  prcTious  stipukition  insisted 
on  by  the  wreckers,  she  proceeded  to  Key  West,  in  order  to  liaTC  the  salvage  ad- 
justed either  by  arbitration  or  by  a  judgment  of  a  court  of  admiralty,  the  nearest' 
court  being  800  miles  distant.  She  arrived  at  Key  West  on  February  28d.  She 
did  not  leak,  and  she  might  have  remained  at  Key  West  in  safety,  until  notice  of 
the  disaster  should  have  been  sent  to  Boston.  Notice  was  sent  to  the  part  owners 
at  New  Orleans,  and  one  of  tliem  arrived  at  Key  West  on  Biarch  17th.  A  sarvey 
was  then  had  and  the  vessel  was  condemned  as  unworthy  of  being  repaired,  and  on 
the  Slst  she  was  sold.  The  expense  of  repairing  her  at  Key  West  would  have 
exceeded  fifty  per  cent  on  her  value,  but  at  New  Orleans  or  Boston,  (to  either  of 
which  ports  she  might  have  proceeded,  and  in  iuct,  after  the  sale,  she  did  proceed 
to  Boston,  with  the  same  master,)  the  expense  woukl  have  been  less  than  fifty  per 
cent.  It  was  held,  that  the  sale  was  not  necessary,  and  that  the  insonsra  were  not 
affected  by  it. 

The  voyage  from  Key  West  to  a  suitable  port  for  making  repairs,  wonU  have  bam 
a  voyage  of  necessity,  and  so  protected  by  the  policy. 

The  expense  of  repairing  a  ship  at  the  pbce  where  she  is  iigured,  is  not  the  criterioB 
for  detennining  whether  there  u  a  constructive  total  loss,  if  there  are  ao  reaaoaa* 
Ue  means  of  making  the  repairs  at  that  place  and  the  ship  can  be  safely  navigated 
to  a  port  where  die  repairs  can  be  made  at  an  expense  of  less  than  fifty  per  oeat  oa 
the  value  of  the  ship;  but  in  such  case  it  is  the  duty  of  the  master  to  proceed  Io 
such  port  to  make  the  repairs. 

Tlie  assured  cannot  abandon  on  the  ground  of  imminent  danger  of  a  total  loss  i  As  if 
a  ship,  having  sustained  damage,  is  abandoned  while  on  her  way  to  a  port  to  repair^ 
the  abandonment  will  have  no  efiect  in  case  she  shall  arrive  and  the  repairs  aball 
QDSt  less  than  fifty  per  cent  on  her  value. 

Assumpsit  on  a  policy  of  insurance  dated  December  5th, 
1827,  on  the  brig  Delta,  ^^  at  and  from  wherever  she  may  hr 
on  the  11th  day  of  December,  1827,  at  noon,  to  and  at  all 
ports  and  places  to  which  she  may  proceed  for  one  year  from 
that  time."  The  vessel  was  valued  %t  $  10,000,  and  was  in- 
aured  for  that  sum  to  Hall  and  Williams,  the  plaintiffs^  foi 
whom  it  might  concern,  payable  to  them  in  case  of  loss.  The 
declaration  alleged  a  total  loss  within  the  year  by  the  perils  of 
the  sea. 
467  The  Delta  was  one  of  the  Boston  and  New  Orleans  line  of 
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packets,  and  was  owned  in  thirty-six  shares,  twenty-five  of         Hall 
them  at  New  Orleans  and  the  remainder  at  Boston.    She  sailed      PnSidin 
from  Boston  in  January  1828,  with  a  cargo,  and  on  February      Ina.  Co. 
18th  struck  upon  a  shoal  on  the  coast  of  Florida,  600  miles 
from  New  Orleans,  80  from  Havana  and  60  from  Key  West. 
The  master,  being  unable  to  get  her  afloat  without  other  assis 
unce  than  that  of  his  crew,  employed  several  wreckers.  Before 
be  could  procure  their  aid,  he  was  obliged  to  agree  that  the 
question  of  salvage  should   be  adjusted  at  Key  West,  by  a 
court  or  arbitration,  and  there  was  no  court  nearer  than  St.  Au- 
gustine,  distant  300  miles. 

On  February  21st,  the  cargo,  with  the  exception  of  a  few 
light  articles,  having  been  discharged  by  the  wreckers,  the  ves- 
sel was  forced  into  deep  water  and  on  the  2dd  arrived  at  Key 
West ;  that  part  of  the  cargo  which  had  been  discharged  hav- 
ng  been  taken  there  by  the  wreckers  in  their  own  vessels.  Up 
to  the  time  of  her  arrival  at  Key  West  and  until  her  subsequent 
arrival  at  Boston,  the  Delta  leaked  but  little,  and  no  more  than 
before  the  disaster  ;  and  there  was  no  evidence,  until  after  her 
arrival  at  Key  West,  that  she  was  injured  at  all,  though  from 
her  situation  while  on  the  shoal,  and  her  thumping  while  there, 
there  was  reason  to  fear  she  might  be  injured  in  her  bottom  and 
keel. 

An  attempt  was  made  to  settle  the  question  of  salvage  with 
the  wreckers,  but  this  failing,  the  master  despatched  a  small 
vessel  to  New  Orleans  with  a  letter  to  Merle  &  Co.,  the  agents 
of  the  owners.  A  meeting  of  persons  interested  in  the  vessel 
and  cargo  was  called  by  A.  Howard,  one  of  the  owners,  at 
New  Orleans,  and  he  was  sent  to  Key  West  as  their  agent,  and 
to  render  such  assistance  as  he  might  be  able  to  the  master. 
He  arrived  at  Key  West  on  the  17th  of  March. 

On  the  18th  and  19th  a  survey  was  had  on  the  vessel,  and 
the  surveyors  reported  that  she  had  started  her  stern,  chafed 
her  keel  so  much  as  to  require  a  new  one,  chafed  many  of  her 
phinks  in  her  bottom  so  as  to  require  new  ones,  injured  her 
copper  so  as  to  require  her  bottom  to  be  coppered  anew  nearly 
to  Kght  water  mark,  and  otherwise  so  much  injured  her  hull  as 
to  require  repairs,  which  would,  when  finished,  cost  more  than 
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Hkll        her  value.     One  of  the  surveyors  estinoated  the  cost  of  repairs 
Fr.nk.in      "  $  10,43i. 

JM.  Co.  The  ad/nission  of  the  survey  as  evidence  was  objectBil  lo  by 

the  defendant,  but  the  judge  permitted  it  to  be  read.  It  had 
on  it  the  following  certificate  :  —  **  Done  before  me,  R.  Fiti* 
patrick,  Notary  Public." 

The  Tacts  stated  in  the  survey  in  relation  to  the  injuries  done 
to  the  vessel,  were  fully  proved  by  witnesses  who  examined 
her  at  Key  West,  and  others  who  examined  her  in  Boston ; 
and  the  master  and  another  witness  testified,  that  the  estimate 
of  repairs  at  Key  West  was  conformable  to  the  best  informa- 
tion they  could  obtain. 

The  question  of  salvage  was  submitted  to  arbitrators  at  Key 
West,  who  awarded  that  the  wreckers  should  receive  as  a 
compensation  for  services  rendered  to  the  vessel,  thirty-three 
and  a  third  per  cent  on  the  net  proceeds  of  a  sale  of  her  by 
auction. 

On  the  21st  of  March  the  vessel  was  put  up  at  auction  and 
was  bid  off  for  $  3670,  by  W.  Frost,  who  bid  for  Howard  and 
with  instructions  to  make  the  highest  ofl^cr.  A  bill  of  sale  was 
afterwards  made  out  by  the  master  to  Howard  &  Merry,  and 
delivered  to  Howard.  No  payment  was  made  for  the  vessel  at 
Key  West,  and  there  was  no  evidence  that  she  had  ever  been  - 
paid  for,  either  by  Howard,  oi*  by  his  firm  of  Howard  &  Mer- 
'  ry  ;  but  the  master  deposed,  that  he  believed  the  price  had 
been  settled  in  account  between  Merle  &  Co.  and  others. 

From  the  time  of  Howard's  arrival  at  Key  West  till  the  salfl 
of  the  Delta,  the  master  consulted  him  on  all  occasions. 

No  repairs  were  put  on  the  Delta  at  Key  West,  but  she  was 
sent  to  Boston  under  the  charge  of  the  same  master. 

By  the  testimony  of  several  ship  carpenters  who  examined 
the  Delta  on  the  railway  in  Boston,  it  appeared  that  she  was  so 
much  injured  in  her  copper,  keel  and  plank,  that  it  was  unsafe 
to  send  her  to  sea,  either  with  or  without  a  cargo.  Several 
merchants,  shipmasters  and  presidents  of  insurance  companies 
testified,  that  the  course  taken  by  the  master  while  at  Key 
West,  appeared  prudent,  and  that  the  injury  sustamed  by  the 
Delta  was  so  great  as  in  their  opinion  to  render  her  unseawor^ 
469         thy.     It  was  proved  by  the  plaintifis,  that  the  expense  of  re^ 
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pairs  at  Havana  is  nearly  as  high  as,  at  Key  West,  and  that  at        HiU 
New  Orleans  the  charges  are  much  higher  than  at  Boston  ;     pranUm 
one  witness  thought  they  were  twice  as  high.     Several  of  the       Ina.  Co. 
plaintiffs'  witnesses  testified,  that  had  the  vessel  been  their  own 
and  uninsured,  they  should  have  attempted  to  send  her  to  some 
northern  port  for  repairs  ;  but  that  had  they  been  acting  as  a 
master  merely,  they  should  not  have  felt  authorized  to  assume 
that  responsibility.     Some  testified,  that  had  the  vessel  been 
their  own  and  uninsured,  they  would  have  preferred  selling  her 
at  Key  West  at  a  good  price,  to  attempting  to  carry  her  else 
where ;  and  others  thought  they  should  have  taken  her  to  some 
other  place  for  repairs. 

On  the  part  of  the  defendants,  two  witnesses  who  had  been 
masters  of  vessels  for  many  years  and  who  had  examined  the 
Delta  after  her  arrival  in  Boston,  immediately  before  and  while 
she  was  on  the  railway  for  repairs,  gave  it  as  their  opinion,  that 
she  was  capable,  without  repairs,  of  proceeding  on  her  voyage 
with  her  cargo,  from  Key  West  to  New  Orleans,  and  that  had 
the  vessel  and  cargo  been  their  own  and  uninsured,  they  should 
have  gone  on  in  her.  They  thought  however  that  they  might 
have  procured  another  vessel  to  take  the  cargo,  and  one  of 
them  said  he  should  not  have  been  willing  to  go  in  opposition 
to  the  survey,  without  consulting  the  owners.  Another  witness, 
a  master  of  a  vessel,  was  of  opinion,  that  it  would  have  been 
prudent  to  go  with  the  Delta  and  her  cargo  to  New  Orleans 
without  repairs  ;  that  had  the  vessel  and  cargo  been  his  own 
and  uninsured,  he  should  have  proceeded  to  New  Orleans ; 
but  he  said  he  should  have  been  unwilling  to  act  in  opposition 
to  the  survey.  He  testified  that  it  would  cost  about  one  third 
more  to  repair  a  vessel  in  New  Orleans  than  in  Boston. 
These  witnesses  also  stated,  that  in  their  opinion  it  would  have 
been  quite  safe  for  the  vessel,  in  the  condition  she  was  in,  at 
that  season  of  the  year,  to  proceed  to  a  northern  port  for  re- 
pairs. 

The  Delta  sailed  from  Key  West  on  the  2d  of  April,  and 
arrived  at  Boston  on  the  26th,  where  she  was  thoroughly  re- 
paired for  less  than  $  4000. 

On  the  8tb  of  April  the  plaintiflTs  sent  a  written  notice  o 
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Hal         their  abandonment  of  the  Delta  to  the  defendantir ;  which  was 

Franklin      "^^  accepted. 

1q8.  Co.  It  was  also  proved,  that  the  average  length  of  passages  from 

470        New  Orleans  to  New  York  is  about  fifteen  days. 

The  defendants  contended,  that  the  plaintiffs  were  not  enti- 
tled to  recover  for  a  total  loss,  because  under  the  circumstance! 
proved  the  master  had  no  authority  to  sell  the  vessel  at  Key 
West ;  that  the  transactions  there  respecting  a  sale  were  for 
the  purpose  of  effecting  a  settlement  with  the  wreckers,  and 
were  not  designed  to  effect  a  change  in  the  property,  and  the 
formal  purchase  made  by  Howard  did  not  divest  the  interest  of 
the  general  owners  ;  that  if  the  sale  did  not  constitute  a  total 
loss,  the  abandonment  did  not,  because  the  amount  of  loss  did 
not  warrant  an  abandonment,  because  the  abandonment  was  not 
made  in  season,  and  because  at  the  time  of  the  abandonment 
the  vessel  was  at  sea,  on  her  voyage  to  Boston,  under  the  or- 
ders of  Howard,  and  because  the  owners,  having  affirmed  the 
sale  by  the  master  to  Howard,  had  disqualified  themselves  from 
making  a  valid  abandonment. 

The  judge  instructed  the  jury,  in  the  first  place  to  consider 
the  conduct  of  the  master  by  itself,  without  reference  to  How* 
ard's  being  at  Key  West ;  and  then,  what  effect  his  presence 
and  agency  had  upon  the  case  :  — 

That  if  the  master  was  placed  in  such  circumstances  with 
regard  to  the  vessel  as  to  authorize  him  to  sell  her,  so  that  the 
owners,  underwriters  and  all  concerned  would  be  bound  by  the 
sale,  the  sale  itself  constituted  a  total  loss,  and  there  was  no 
need  of  an  abandonment,  because  there  was  nothing  left  in  the 
owners  to  abandon.  Where  a  vessel  has  met  with  disasters  by 
the  perils  of  the  sea,  and  is  so  much  injured  as  to  render  her 
innavigable  without  imminent  danger,  and  she  cannot  be  re- 
paired at  less  than  half  her  value,  and  that  is  ascertained  by  a 
survey  fairly  taken  by  honest  and  competent  persons,  and  the 
jury  shall  be  of  opinion  that  they  proceeded  upon  correct  and 
satisfactory  grounds  at  the  place  where  the  estimation  is  made^ 
and  the  master  appears  to  have  exercised  a  sound  judgment  in 
good  faith  in  adopting  their  opinion,  and  acting  under  it  in  sell- 
Kig  the  vessel,  he  then  acts  under  authority  of  law,  and  the 
sale  made  b}'  him  is  good  and  valid  :  — 
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That  with  respect  to  the  seaworthiness  of  the  vessel,  there        Hall 
•m  some  discrepancy  in  the  evidence,  and  the  jury  were  to     FraoJdift 
weigh  the  evidence  :  —  Ins.  Co.  ^ 

That  according  to  the  testimony,  the  vessel  could  not  have  471 
been  repaired  at  Havana  for  less  than  at  Key  West ;  whether 
she  could  at  New  Orleans,  was  doubtful ;  but  at  Norfolk  or 
Boston  she  could  without  doubt  have  been  repaired  cheaper ; 
toat  in  such  a  case  the  master  is  imperatively  required  to  carry 
his  vessel  elsewhere  ;  he  is  to  take  into  consideration  the  con- 
dition of  the  vessel ;  the  risk  there  may  be ;  if  he  judges 
wrong,  he  may  deprive  the  owners  of  a  right  acquired  against 
the  underwriters  ;  he  must  exercise  a  sound  discretion  and  act 
with  the  utmost  fairness  ;  most  of  the  witnesses  think  they 
should  go  by  the  survey ;  that  does  not  expressly  recommend 
a  sale,  but  declares  the  vessel  to  be  unseaworthy  ;  and  it  was 
upon  this  fact  the  master  was  to  act  in  selling  or  proceeding  to 
another  port  The  witnesses  generally  state,  that  if  they  had 
been  at  Key  West  as  owners  uninsured,  they  should,  rather 
than  lose  the  whole,  have  taken  the  vessel  on  ;  but  the  question 
b,  not  what  one  would  risk  for  the  sake  of  his  property,  but 
what  prudent  and  discreet  men  would  be  likely  to  think  was  a 
safe  and  proper  course  under  all  circumstances  :  — 

If  the  jury  should  be  of  opinion,  that  the  master,  standing 
alone,  without  the  aid  of  Howard,  had  done  what  other  faithful 
and  discreet  men  would  have  done  under  like  circumstances, 
havmg  taken  all  proper  measures,  they  are  then  to  see  whether 
the  presence  of  Howard  makes  any  difference  ;  that  his  pres* 
ence  would  have  no  effect,  unless  the  jury  should  be  satisfied 
that  by  his  influence  the  master  was  persuaded  to  do  what  oth- 
erwise he  would  not  have  done.  It  is  reasonable  to  suppose 
that  his  advice  was  relied  on,  and  if  there  was  any  thing  wrong 
in  the  master's  doings,  it  was  probably  because  he  was  counte- 
nanced by  Howard,  who  in  that  respect  represented  the  own- 
ers ;  but  if  the  facts  and  circumstances  prove  that  the  master 
did  right,  then  Howard's  being  there  would  not  make  it  wrong  ; 
it  is  an  element  in  the  consideration  whether  the  sale  was  justi- 
6able  or  not. 

With  respect  to  Howard's  purchase,  if  the  sale  was  lawful, 
hb  being  the  purchaser  does  not  vacate  it ;  but  his  purchasing 
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Hall        is  a  fact  for  consideration  in  regard  to  the  fairness  of  the  sale 

Praiiklin     '^^^  purchase  of  Howard  could  not  affect  the  right  of  the  otb« 

Ins.  Co.      er  owners  to  recover ;  whether  it  affects  the  particular  right  of 

472         Howard  &  Merry  may  be  questionable.     There  is  no  evidence 

that  in  this  purchase  they  acted  for  the  wholoi  or  that  the  otb« 

ers  have  adopted  their  act :  — 

Whether  as  an  independent  ground,  distinct  from  the  sale^ 
there  was  a  right  to  abandon  because  of  the  damage  done, 
would  depend  upon  the  jury's  estimate  of  the  expense  of  re- 
pairs at  Key  West.  If  they  thought  the  master  was  not  oLlig* 
ed  to  take  the  vessel  to  Havana  or  New  Orleans,  and  the  ex- 
pense there,  with  the  deduction  of  one  third,  would  be  more 
than  fifty  per  cent,  there  was  a  right  to  abandon,  and  the  vessel 
being  on  her  voyage  to  Boston,  when  the  offer  to  abandon  was 
made,  that  offer,  being  made  in  reference  to  her  condition  at 
Key  West,  was  seasonable.  If  the  sale  was  justifiable,  or  if 
the  vessel  was  damaged  to  more  than  half  her  value  at  Key 
West,  or  at  New  Orleans,  tlien  the  jury  would  find  a  verdict 
for  a  total  loss,  and  assess  damages  at  $  12,000 ;  if  otherwise, 
they  would  say  there  was  a  partial  loss,  and  assess  damages  at 
$5000, 

These  damages  were  nominal,  and  to  be  corrected  afterward* 
by  assessors,  by  agreement  of  the  parties. 

A  verdict  was  found  for  the  plaintiffs  as  for  a  total  loss. 

The  several  points  raised  by  the  defendants  being  reserved 
for  the  consideration  of  the  Court,  upon  the  foregoing  report, 
the  loss  was  to  be  adjusted  as  a  total  loss,  or  a  new  trial  order- 
ed, as  the  Court  might  direct. 
Jaiu  IOTA.  ShaiDf  Peabody  eind  Watts^  for  the  defendants.  The  survey 
was  improperly  received  in  evidence,  because  it  does  not  ap- 
pear  that  it  was  under  oath,  and  because  it  was  tx  parte  evi- 
dence  on  the  side  of  the  plaintiffs,  and  was  not  called  for  by 
the  defendants  ;  and  because  it  was  not  taken  with  the  usual 
formalities  of  such  an  instrument.  3  8tark.  £v.  1184  ;  Stnat 
V.  Porter,  7  T.  R.  168;  Hughes  on  Ins.  487;  Mitchell 
V.  JVew  Eng.  Mar.  Ins.  Co.  6  Pick.  118;  Christian  v. 
Coombs,  2  Esp.  R.  489;  Saltus  v.  Commercial  Ins.  Co.  10 
Johns.  R.  487. 

The  circumstances  did  not  autnorize  a  sale  of  the  vessel 
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There  was  do  absolute  necessity.     Phillips  on  Ins.  408,  410  ;        Hall 

Green  v.  Roy.  Exch.  wJw.  Co.  6  Taunt.  68  ,  MilUs  v.  FUtch-     prtm'klin 

•r,  Doug.  234  ;   Gordon  v.  Mass.  F.  ^  M.  Ins   Co.  2  Pick.      Ina-Co 

249;  3  Kent's  Com.  95,  134;  Abbott,  by  Story,  3  to  10;        473 

Reid  V.  Darby,  10  East,  143 ;    Fanny  and   Elmira,  Edw. 

Adm.  R.  118;  Freeman  v.  E.  I.  Company y  5  Barn.  &  Aid. 

617  ;  Cannan  v.  Meabum,  1  Bingh.  243  ;  Anderson  v.  Wat" 

liSy  2  Mauie  &  Selw.  240  ;   Tkomely  v.  Hebson,  2  Bam.  & 

Aid.  513  ;  Wilson  v.  Milhr,  2  Stark.  R.  1  ;  Jacobsen,  370 ; 

Hamilton  v.  Mendes,  2  Burr.  1198  ;  Holdsworth  v.  Wise,  7 

Bam.  &  Cressw.  799  ;  Mordy  v.  Jones,  4  Barn.  &  Cressw. 

394  ;  Cambridge  v.  Anderton,  2  Barn.  &  Cressw.  691  ;   Green 

V.  Roy.  Exeh.  Ass,  Co.  I  Marsh.  Rep.  447  ;  Martin  f.  Cro^ 

kattj  14  East,  465  ;  Bell  v.  J^Tixon,  1  Holt's  N.  P.  Rep.  423, 

and  note.     The  vessel  should  have  been  removed  to  a  proper 

place  to  be  repaired,  and  she  would  have  been  protected  by 

llie  policy,  though  not  seaworthy,  as  on  a  voyage  of  necessity. 

Taylor  v.  Lotsell,  3  Mass.    R.  331  ;    Motteux  v.  London 

jSm.   Co.   1   Atk.  543;   Park  on  Ins.   61  ;  Bond  v.  J^uttj 

Cowp.  601. 

The  sale  was  void,  because  Howard  was  in  effect  the  seller 
and  the  purchaser.  He  was  the  general  agent  of  the  owners. 
King  V.  Middletown  Ins.  Co.  1  Connect.  R.  206  ;  Sawyer  v. 
Maine  F.  ^  M.  Ins.  Co.  12  Mass.  R.  291  ;  Church  v.  Mor 
tint  hs.  Co.  I  Mason,  341  ;  Barker  v.  Marine  Ins.  Co.  2 
Mason,  369 ;  Mbott  v.  Broome,  I  Caines's  R.  296 ;  UniUd 
Ins.  Co.  V.  Robinson,  2  Caines's  R.  283  ;  S.  C.  1  Johns. 
R.  592.  The  sale  should  be  such  as  to  divest  the  owners  of 
their  property.  Morris  v.  Robinson,  3  Bam.  &  Cressw. 
196  ;  Wilson  v.  Foster,  6  Taunt.  25.  Here  it  was  not  in- 
tended for  a  real  sale  ;  the  object  was  merely  to  determine  the 
salvage. 

The  right  to  abandon  depends  on  the  facts  existing  at  the 
time  of  the  abandonment.  Here  tne  Delta  was  on  her  voyage 
to  Boston  and  in  safety.  Humphreys  v.  Union  Ins.  Co. 
3  Mason,  429  ;  Dickey  v.  Jfew  York  Ins.  Co.  4  Cowen, 
222  ;  Depati  v.  Ocean  Ins.  Co.  5  Cowen,  63 ;  Phillips  on 
Ins.  437. 

By  the  policy,   '^  the  assured  shall  not  have  the  right  to 
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Hall        abaudon  the  vessel  for  the  amount  of  damage  merely^  unlesa 

Franklin     ^^  amount  which  the  assurers  would  be  liable  to  pay  under  an 

Ins.  Co.      adjustment  as  of  a  partial  loss,  shall  exceed  half  the  amount 

"""""""^   insured."    Here  the  damage  under  such  an  adjustment  would 

be  less  than  half  the  amount  insured,  and  consequently  the 

plaintiffs  cannot  recover  as  for  a  total  loss. 

474  S.  Hubbard  and  C.    G.  Loring^  for  the  plaintiffs.     The 

survey  was  offered  in  evidence,  not  to  prove  the  facts  stated  in 
it,  but  to  show  that  the  master  was  justified  in  the  coixse  be 
pursued,  inasmuch  as  he  took  the  advice  which  he  was  required 
to  by  law.  It  has  not  been  decided  that  the  survey  must  be 
under  oath  ;  however,  the  words  ^^  done  before  me,"  in  the 
certificate  of  the  notary  public,  are  equivalent  to  the  expression) 
*'  sworn  to  before  me." 

Suppose  that  Howard,  one  of  the  owners,  had  not  been  at 
Key  West,  it  would  have  been  the  duty  of  the  master  to  make 
a  sale  of  the  vessel.  Upon  her  arrival  at  that  place,  it  appear* 
ed  that  she  was  so  much- disabled  as  to  render  it  unsafe  to  re- 
move her  elsewhere  to  make  repairs.  This  is  found  by  the 
verdict.  The  fact  that  she  could  come  to  Boston  was  unknown 
at  Key  West,  and  it  was  at  great  hazard  that  she  afterward 
made  the  experiment.  The  necessity  to  sell  does  not  mean  an 
absolute,  physical  necessity,  but  such  a  necessity  as  would  ren- 
der the  master  liable  to  the  owners  if  he  pursued  a  different 
course.  Hughes  on  Ins.  400  to  402,  and  note ;  Gordon  v. 
Jtfass.  P.  ^  M,  Ins.  Co.  2  Pick.  249 ;  Bryant  v.  Commofi- 
wealih  Ins.  Co.  6  Pick.  131. 

The  presence  of  Howard  as  an  individual  part-owner,  did 
not  affect  the  powers  and  duties  of  the  master.  In  general,  a 
part-owner  of  a  vessel  is  a  tenant  in  common,  and  not  a  part- 
ner. 3  Kent's  Com.  116,  117.  One  part-owner,  merely  as 
such,  can  act  for  the  others  only  in  a  case  of  emergency.  Here 
all  the  owners  were  represented  by  the  master,  to  whom  they 
had  given  authority  to  sell  under  certain  circumstances.  He  is 
to  determine  when  the  necessity  exists.  Shippers  and  insurers 
are  interested,  equally  with  the  ship-owners,  in  his  retaining  his 
authority.  Catlett  v.  Pacific  Ins.  Co.  1  Paine,  619.  Though 
as  a  general  proposition,  the  master  does  not  become  the  agent 
of  tlie  underwriters  until  after  an  abandonment,  yet  be  is  to  be 
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to  considered  in  relation  to  a  damage  within  the  i«sks  msursd        Hall 
against,  if  an  abandonment  is  subsequently  made.     Clarkson  v.      Prmoklia 
Phenix  Ins.  Co.  9  Johns.  R.  1  ;  Sattyer  v.  Jtfaine  F.  Sr  M.      lnB.0%, 
Ins.  Co.  12  Mass.  R.  291 ;  Gordon  v.  Mass.  F.  8f  J\f.  Ins. 
Co,  2  Pick.  249. 

Nor  did  the  appointment  of  Howard  by  other  part-owners  at  475 
New  Orleans,  authorize  him  to  devest  the  master  of  bis  powers. 
His  authority  was,  ^'  to  render  such  assistance  as  he  might  be 
able,  to  the  master."  The  presence  of  Howard  was  only  to 
be  considered  as  an  element  in  determining  whether  the  sale 
was  justifiable  on  the  part  of  the  master,  or  whether  Howard 
influenced  him  improperly.  Idle  v.  Roy.  Exch.  •Ass.  Co.  8 
Taunt.  755. 

The  arbitrators  had  a  right  to  award  a  sale,  and  their  award 
was  binding  on  the  master.  The  fair  inference  from  the  sur- 
vey is,  that  the  vessel  should  be  sold  ;  but  independent  of  the 
survey,  the  plaintifls  have  proved  that  she  could  not  be  re- 
paired at  Key  West.  It  is  objected  that  the  sale  was  color- 
able, intended  merely  for  the  purpose  of  settling  with  the  sal- 
vors ;  but  the  jury  have  found  otherwise.  And  even  if  that 
was  the  object,  still  the  sale  was  justifiable  and  necessary,  for 
there  was  an  express  agreement  with  the  salvors  that  the  vessel 
should  go  to  Key  West,  and  the  master  must  submit  either 
to  an  arbitration,  or  go  before  a  court  of  admiralty  300  miles 
distant.  He  adopted  the  usual  mode  of  settling  salvages  at 
Key  West. 

It  is  objected,  that  an  agent  to  sell  cannot  be  the  purchaser. 
But  the  sale  was  the  act  of  the  master,  and  Howard  might  pur- 
chase the  shares  of  the  other  owners.  He  was  not  their  agent 
to  sell  or  purchase,  either  by  express  authority  or  by  virtue  of 
being  a  part  owner  ;  nor  have  they  ratified  the  purchase  as  be- 
ing made  for  them.  Abbott  v.  Broome^  1  Caines's  R.  292 ; 
Ohver  v.  JSTetoburyport  M.  Ins.  Co.  3  Mass.  R.  37  ;  Idle  v. 
Roy.  Exch.  Ass.  Co.  8  Taunt.  755;  Abbott  v.  Sebor^  3  Johns. 
Cas.  45.  Even  if  Howard  had  been  sent  to  Key  West  with 
power  to  sell,  it  would  not  afiTect  the  abandonment.  Sawyer  v. 
Maine  F.  8f  M.  Ins.  Co.  12  Mass.  R.  291;  Catlett  v.  Pacific 
Ins    Co.  1   Paine.  619;  Ogden  v.  JSTew  York  Fire  Ins.  Co 
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HiU        10  Johns.  R.  177  ;  King  v.  Middktown  Ins.  Co.  I  Connect 

PraSjlin      ^'  *S^- 

Inn.  Co  The  damage  was  sufficient  to  justify  an  abandonment.    Thaf 

the  vessel  could  be  repaired  at  Boston  for  less  than  half  of  het 
value,  is  not  conclusive  ;  the  premium  of  insuring  her  to  this 
port  should  also  be  taken  into  consideration.  But  this  is  imma- 
terial, for  the  jury  say  she  could  not  be  repaired  at  Key  West, 
and  that  she  ought  not  to  have  been  removed  to  Boston.  To 
476  ascertain  whether  there  is  cause  for  an  abandonment,  we  must 
estimate  the  expense  of  repairing  at  the  port  of  necessity. 
Center  v.  American  Ins.  Co.  7  Cowen,  564.  A  master  is 
not  allowed  to  go  to  sea  in  an  unseaworthy  vessel.  He  owes  it 
to  the  cargo  and  crew  to  have  her  seaworthy.  On  the  passage 
from  Key  West  to  Boston,  the  Delta  was  not  under  the  pro- 
tection of  the  policy. 

The  abandonment  was  in  due  season.  The  amount  of  the 
damage  was  not  known  at  Key  West  until  March  21st,  and  in- 
formation of  it  could  not  have  reached  Boston  earlier  than  the 
8th  of  April ;  when  a  letter  was  received  by  an  arrival  from 
Havana.  It  is  said  the  vessel  was  at  that  time  on  her  voyage 
to  Boston  ;  but  she  was  in  so  perilous  a  condition  as  to  justify 
an  abandonment  at  any  time  before  her  arrival.  Gordon  v 
Mass.  F.  Sr  J*f'  I^'  Co.  2  Pick.  249;  Gemon  v.  Roy.  Exch. 
Ass.  Co.  6  Taunt.  383. 

If  there  was  a  necessity  for  a  sale,  and  Howard  could  pur- 
chase the  two  thirds  belonging  to  the  other  part-owners,  the 
plaintiffs  may  recover  as  for  a  total  loss  of  those  two  thirds. 
The  question  in  regard  to  Howard's  one  third  may  be  more 
doubtful.  But  we  contend,  that  where  the  assured  purchases 
under  circumstances  justifying  a  sale,  and  abandons  during  the 
continuance  of  the  same  circumstances,  he  is  entitled  to  re- 
cover for  a  total  loss.  He  is  to  be  considered  as  a  mere  agent 
for  the  insurers.  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27 ; 
Ogden  V.  J^Tew  York  Fire  Ins.  Co.  10  Johns.  R.  177. 

Shatff^  in  reply,  denied  that  the  abandonment  was  in  season, 

if  the  plaintiffs  relied  on  the  state  of  the  vessel  at  Key  West. 

He  insisted,  that  if  there  had  once  been  a  cause  for  abandon- 

-  ment,  it  had  ceased  on  the  8th  of  April,  as  the  vessel  was  net 
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then  so  situated  as  to  require  more  than  $5000  for  the  repairs,         Hall 
making  the  deduction  of  one  third  new  for  old.  Franklio 

The  master  was  bound  to  proceed  to  New  Orleans  or  to  a  ^  I'm.  Co. 
northern  port  to  repair,  in  order  to  prevent  a  partial  loss  being 
turned  into  a  total  loss.  Whatever  in  the  conduct  of  a  voyage 
a  prudent  man  would  do,  a  master  will  be  justified  in  doing. 
The  loss  of  the  voyage  has  no  influence,  where  the  policy  is 
en  time. 

The  abandonment  is  of  no  effect,  because  the  sale,  to  which 
the  owners  assented,  left  them  no  property  to  abandon,  and 
consequently  they  can  recover  but  for  a  partial  loss^  unless  the  477 
sale  was  by  necessity;  which  the  defendants  deny.  It  does 
not  follow,  that  if  there  is  ground  for  an  abandonment,  there  is 
likewise  for  a  sale.  3  Kent's  Com.  95.  The  agency  of  the  * 
master  in  selling  must  arise  from  his  being  compelled  to  act 
without  communicating  with  his  owners.  Here,  if  the  sale  was 
valid,  it  was  owing  to  the  presence  of  Howard,  who  was  not 
only  a  part-owner,  but  also  the  agent  of  the  other  part-owners ; 
and  this  brings  us  back  to  the  question,  in  what  circumstances 
the  owners  may  sell  and  yet  abandon  for  a  total  loss.  See 
Martin  v.  Crokai^  14  East,  465  ;  HoUmorth  v.  Wih^ 
7  Bam.  8l  Cressw.  794  ;  Cambridge  v.  JlnderUmj  2  Bam. 
8l  Cressw.  691. 

It  is  said  the  sale  was  ordered  by  the  arbitrators ;  but  thev 
derived  their  authority  from  the  owners,  one  arbitrator  being 
appointed  by  Howard  ;  so  that  it  is  still  the  act  of  the  owners 
which  devests  them  of  the  property.  Even  a  court  of  admiralty 
cannot  direct  a  sale  for  the  purpose  of  adjusting  salvage. 

Putnam  J.  delivered  the  opinion  of  the  Court.  It  is  very  Jan.  100^ 
clear  that  the  survey  is  not  evidence  of  itself  to  be  given  by 
the  plaintiffs,  unless  the  defendants  should  call  for  it.'  It  is  ex 
parley  and  the  defendants  had  no  opportunity  to  cross-examine. 
SaUw  V.  Commercial  Ins.  Co.  10  Johns.  R.  487  ;  Abbott  v. 
Sebor^  3  Johns.  Cas.  46.  In  the  case  at  bar  the  defendants 
objected,  but  their  objection  was  overmled.  So  there  must  be 
a  new  trial  for  that  reason. 

There  was  also  no  satisfactory  evidence  that  the  survey 


183L 


>  See  8  Phillpe  on  Ids.  439.    Bat  tee  RohinMon  y.  O^ord^  9  Wtth.  C.  C 
R.1. 
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Han        under  oath  ;  for  the  certificate,  —  "Done  hefore  me,  R.  lit* 
Franiklia     patrick,  notary  public,"  —  does  not  necessarily  import  that  the 
ImlCo.      surveyors  were  sworn  to  their  survey.     There  is  some  infer- 
ence to  the  contrary  from  the  separate  certificate  of  Otis,  one 
of  the  surveyors,  that  he  believes  the  repairs  would  cost  the 
sum  in  his  estimate.     The  other  two  say  no  such  thing. 

It  is  not  intended  to  enlarge  the  authority  of  the  master  to 
make  sale  of  the  vessel  beyond  the  rule  laid  down  in  Gordon 
V.  Mass.  F.  ^  M.  Ins.  Co.  2  Pick.  262.  It  must  oe  con- 
fined to  "  a  case  of  extreme  necessity,  and  where  he  acts  with 
the  most  perfect  good  faith  for  the  interest  of  those  who  are 
478  concerned  in  the  property."  There  must  be  something  more 
than  expediency  in  the  case  f  the  sale  should  be  indispensably 
requisite.  The  reasons  for  it  should  be  cogent.  We  mean 
a  necessity  which  leaves  no  alternative ;  which  prescribes  the 
law  for  itself,  and  puts  the  party  in  a  positive  state  of  compul- 
sion to  act.  The  master  acts  for  the  owners  or  insurers,  be* 
cause  they  cannot  have  an  opportunity  to  act  for  themselves. 
If  the  property  could  be  kept  safely  until  they  could  be  con« 
suited,  and  have  an  opportunity,  in  a  reasonable  time,  to  exer* 
cise  their  own  judgment  in  regard  to  the  sale,  the  necessity  to 
act  for  them  would  cease.^ 

In  the  case  at  bar,  the  vessel  was  in  a  good  harbour ;  she 
^  was  tight,  although  she  had  struck  upon  the  ground  or  rocks  ; 
and  she  had  good  ground-tackle.  For  aught  that  appears,  she 
might  have  remained  at  anchor  in  good  safety  until  the  master 
could  have  communicated  with  the  insurers.  In  thirty  or  forty 
days  they  might  have  had  a  special  agent  upon  the  spot.  The 
damage,  which  the  vessel  had  sustained,  was  at  most  a  techni- 
cal or  constructive  total  loss.  Why  then  should  the  under- 
writers be  deprived  of  the  election  to  sell  the  ship  there  or  to 
send  her  elsewhere  to  be  repaired  ?  The  only  additional  ex- 
pense would  have  been  the  wages  of  one  or  more  ship-keepers 

>  See  7%e  Brig  Sarah  Ann,  2  Sumner,  206 ;  Bryant  ▼.  CommonweaUk  Int. 
Co,  13  Pick.  543 ;  Winn  v.  Columhian  ins.  Co,  \2  Pick.  279 ;  Petapseo  Ins  Co. 
T.  Southgate,  5  Peten,  623;  3  Kent*8  Comm.  (3d  ed)  173,  note  e;  Tks 
Schooner  TUton,  5  Mason,  476,  477 ;  American  Ins.  Co.  y.  Center,  4  WendelT, 
45;  Gordon  t.  Mass.  F.  ^  M.  ins.  Co.  2  Pick.  (2d  ed.)  2G2,  note  1,  and 
cases  cited ;  Jfew  England  ins.  Co.  r.  Brig  Sarah  Ann,  13  Peterp  387 ;  Petrel 
T.  Ocean  ins.  Co.  18  Pick.  66. 
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to  remain  on  board  until  the  underwriters  should  have  deter*        Hall 
mined  to  accept  or  reject  the  abandonment,  and  that  expense     Fm^u 
must,  according  to  the  terms  of  the  policy,  have  been  borne  by      Ina.  Ca 
the  insurers.     Then  what  color  of  necessity  was  there  for  the 
master  to  sell  the  ship,  without  consulting  with  the  insurers  f 
He  sent  to  New  Orleans,  where  a  majority  of  the  owners  re- 
sided, and  waited  until  one  of  them  arrived  at  Key  West.    This 
shows  conclusively,  that  there  was  no  pressing  necessity  for  an 
immediate  sale.     There  is  no  reason  to  doubt  that  the  vessel 
would  have  remained  there  in  safety,  while  a  communication 
could  be  made  with  the  underwriters  in  Boston.     If  she  had 
in  the  mean  time  been  burnt  or  otherwise  destroyed  by  any 
perils  assumed  by  the  insurers,  the  loss  would  have  fallen  upon 
them. 

And  there  was  no  immediaie  necessity  to  sell  the  ship  to 
raise  money  to  pay  the  salvage.  For  there  would  have  been 
considerable  delay,  before  an  application  could  have  been  made 
to  the  admiralty  court,  which  was  held  at  the  distance  of  300 
miles ;  and  before  an  order  of  sale  could  have  been  obtained 
from  that  court  for  the  sale,  the  owners  could  have  been  con-  479 
suited  and  have  had  an  opportunity  to  make  provision  for  the 
salvage.  Besides,  if  there  had  been  a  judicial  sale  without  any 
default  of  the  master  or  owners,  after  notice  to  the  insurers  and 
before  they  could  have  interposed,  the  loss  would  be  borne  by 
them.  The  duty  of  the  master  would  seem  to  be  clear,  to 
hold  on,  and  preserve  the  property  in  safety  so  long  as  he  could, 
for  the  benefit  of  all  concerned. 

But  the  master  was  not  driven  to  such  extremity.  He  was 
enabled  to  communicate  with  the  owners,  wfio  were  repre- 
sented on  the  spot  in  ten  or  twelve  days.  Then  it  became 
their  duty  to  pay  the  salvage,  or  to  abandon,  and  throw  the  loss 
upon  the  underwriters,  if  a  judicial  sale  should  have  been  made 
before  they  could  have  received  notice  and  interfered  to  pre 
vent  it  It  became  then  the  bounden  duty  of  the  master  and 
owners  t)  give  the  insurers  an  opportunity  of  managing  the  con- 
cern as  they  should  think  for  their  interest.  But  the  master, 
bavmg  advised  with  the  owners,  undertakes  to  make  the  sale 
by  auction,  on  the  ground  of  necessity.  Now  we  think  it  clear 
that  the  owners,  who  became  the  purchasers,  did  not  buy  under 
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Hall  the  belief  or  expectation  of  repairiDg  the  ship  at  the  port  of  dis* 
Franklin  ^^^^  >  taking  it  for  granted  that  the  cost  of  repairs  there  would 
ii».Co.  have  amounted  to  the  sum  estimated  by  the  surveyor.  They 
must  have  purchased  with  a  view  to  carry  the  vessel  to  some 
other  port  to  be  repaired.  Why  should  the  underwriters  be 
deprived  of  that  advantage,  if  they  are  to  be  held  for  a  total 
loss  ?  It  cannot  be  pretended  that  this  vessel  was  a  wreck ; 
that  st)e  was  to  be  considered  valuable  merely  for  her  timber 
and  her  materials,  as  if  she  were  broken  up,  and  sold  in  lots. 
The  facts  will  not  admit  that  view  of  the  case.  She  was  sold 
as  a  ship,  riding  at  her  anchor,  without  any  leak,  notwithstand- 
ing she  had  grounded.  There  is  no  evidence  that  the  pur- 
chasers intended  to  break  her  up  there.  They  gave  much  more 
than  the  mere  unconnected  materials  of  the  ship  would  have 
been  worth.  She  was  within  a  week's  sail  of  the  port  of  New 
Orleans,  where,  according  to  the  evidence,  she  could  have 
been  repaired  at  much  less  than  fifty  per  cent  of  her  valuation. 
And  if  she  proceeded  to  some  northern  ports,  she  would  be 
4IM  repaired  at  a  less  expense  than  at  New  Orleans.  The  pur- 
chasers knew  these  facts.  If  she  bad  proceeded  to  a  port  for 
repairs,  she  would  have  sailed  at  the  risk  of  the  insurers.  It 
would  have  been  a  voyage  of  necessity,  and  not  a  deviation. 

But  it  has  been  contended,  that  there  was  imminent  peril  in 
that  voyage,  which  the  purchasers  might  be  willing  to  sustain 
for  their  own  account,  but  which  they  were  not  bound  to  take 
for  the  insurers. 
^  The  peril  was  to  be  estimated  from  the  facts  vrfaicb  they  then 

knew.  They  knew  that  the  ship  had  been  thumping  upon  the 
rocks,  but  that  after  all  she  remained  a  tight  ship.  They  did 
not  know  the  extent  of  the  damage,  as  they  did  after  she  was 
hauled  upon  the  rail-ways.  The  transaction  speaks  a  language 
which  cannot  be  misunderstood.  The  purchasers,  under  the 
circumstances,  had  reason  to  think,  that  they  could  navfate 
the  ship  to  a  port  for  repairs  ;  if  it  had  been  otherwise,  they 
would  not  have  trusted  themselves  in  her.  Life  is  not  held  so 
cheap.  If  the  owners  might  be  willing  to  incur  extra  hazard, 
no  such  inducement  could  operate  upon  the  master.  Yet  he 
went  in  her  upon  the  voyage  to  Boston,  without  making  any 
repairs.     The  sub.>cqii^nt  events  proved  that  they  judged  cor- 
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retrly,  for  she  encountered  very  bad  weather,  lay  too  in  a  gale        Hall 
for  three  days  without  leaking  much,  and  in  short,  she  performed      Kmnhiiii 
the  Voyage  well.  InfcCa 

In  Milks  V.  Fletcher ^  1  Doug.  231,  where  insurance  was 
made  on  a  ship  and  freight  from  Montserrat  to  London,  and  the 
ship  was  captured  and  recaptured  and  carried  to  New  York,  the 
whole  voyage  wa^  lost.  Part  of  the  cargo  had  been  taken  out, 
some  of  it  was  washed  overboard,  and  the  rest  was  damaged 
and  in  a  perishable  state.  It  was  in  1779,  during  the  revolu* 
tionary  war  ;  the  crew  were  gone  ;  no  sailors  were  to  be  had. 
The  ship  could  not  proceed  in  the  state  she  was  in.  She  was 
captured  in  May  by  American  privateers,  and  part  of  her  car- 
go and  all  her  crew  taken  out  of  her.  She  was  recaptured 
afterward,  and  arrived  in  June  at  New  York,  where  there  was 
an  embargo  until  the  27th  of  December.  The  ship  was  leaky, 
and  could  not  be  repaired  without  unloading  her,  and  she  should 
have  arrived  in  London  in  July.  And  the  captain  had  no 
means  of  paying  the  salvage  but  by  sale  of  part  of  the  cargo  or  481 
the  ship.  He  did  not  know  of  the  insurance.  Under  these 
circumstances  he  contracted  for  the  sale  of  her  ;  but  the  pur- 
chaser ran  away,  and  she  was  left  in  a  creek  in  New  York,  and 
the  master  returned  to  London,  and  there  the  plaintiff  season- 
ably abandoned. 

Tho  facts  in  that  case  are  totally  unlike  those  in  the  case  at 
tar.  In  the  latter,  the  voyage  was  not  lost,  for  the  cargo  was 
sent  forward  to  the  port  of  destination.  The  ship  did  not  leak ; 
seamen  might  have  been  procured  ;  the  assured  were  present. 
In  Mllles  V.  FUlcher^  there  was  abundant  ground  to  call  for 
u  total  loss  by  reason  of  the  damages  which  followed  from  the 
capture,  mthoui  the  sale  by  the  captain.  In  the  case  at  bar, 
his  sale  is  considered  as  the  basis  of  the  claim  for  a  total  loss. 

The  case  of  Idle  v.  Royal  Exch.  Ass.  Co.  8  Taunt.  755, 
has  been  m^ed  for  the  plaintifis.  The  insurance  was  upon 
freight  and  cargo  from  Quebec  to  London.  The  ship  sailed 
on  the  16th  of  November,  1810,  and  having  struck  the  ground 
and  being  thereby  rendered  leaky,  she  was  necessarily  run  on 
shore  upon  the  outside  of  a  reef  of  rocks  about  ninety  miles 
below  Quebec.  She  lay  in  a  situation  of  imminent  peril  of 
being  carried  away  and  destroyed  by  the  ice.     She  was  in  ikm 

#  4m 
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Hall  tide  way,  and  immovable,  exposed  to  the  full  force  of  the  ri\  ei 
Franklin  S^'  Lawrence.  The  master,  under  the  direction  of  one  who 
to- Co.  was  part-owner  and  agent  for  the  other  owner  of  the  ship,  sold 
the  ship  and  cargo  at  Quebec.  The  ship,  contrary  to  all  ex* 
pectation,  survived  the  danger,  and  in  the  spring  of  1811  was 
floated  and  carried  to  Quebec  and  repaired.  The  master  acted 
in  good  faith.  The  case  was  tried  in  the  Common  Pleas,  upon 
a  special  verdict  stating  the  facts,  and  the  underwriters  were 
held  to  be  chargeable.  Dallas^  C.  J.,  in  an  able  review  of 
most  of  the  cases  upon  tliis  subject,  gave  the  opinion.  But  a 
writ  of  error  was  brought,  and  when  it  came  on  for  argument 
in  the  King^s  Bench,  the  court  expressed  a  clear  opinion,  iliat 
the  necessity  of  the  sale  did  not  appear  from  the  finding  of  th4 
jury ;  and  a  venire  de  novo  was  awarded,  to  try  whether  it 
existed  or  not.  The  cause  was  finally  settled  by  the  parties, 
without  a  further  trial.  Fid.  3  Brod.  &.  Bing.  151,  note  to 
the  case  of  Read  v.  Bonham, 
482  Now  it  is  not  easy  for  us  to  perceive  the  necessity  in  t&ol 

case,  for  the  master  to  sell  the  ship  under  those  circumstances. 
She  was  unquestionably  in  very  great  danger  of  being  broken 
to  pieces  by  the  immense  quantities  of  ice  floating  in  the  river, 
but  the  purchaser  took  and  held  her  subject  to  the  same  peril. 
Her  value  at  auction  was  diminished  accordingly.  The  pur- 
chaser had  no  means  of  preservation  which  the  master  might 
not  have  applied.  Indeed  she  was  in  such  a  situation,  as  ren« 
dered  all  aid  unavailing  during  the  winter.  If  she  survived  it, 
the  purchaser  would  probably  make  a  very  good  bargain.  If 
she  went  to  pieces,  he  would  expect  to  lose  the  small  sum  to 
be  paid  for  her.  The  sale  did  not  diminish  the  risk  at  all. 
Will  it  do  to  say  that  the  master  has  authority  to  get  a  reinsur- 
ance for  the  underwriter,  when  imminent  danger  of  loss  b 
threatened  ?  If  he  does,  he  must  pay  the  adequate  premium, 
and  how  is  the  underwriter  to  be  benefited  ?  If  the  purchaser 
were  in  a  better  situation  than  the  master  to  preserve  the  prop- 
erty, there  would  be  some  reason  for  the  sale.  For  example, 
if  the  insurance  was  upon  a  cargo  of  fruit  or  other  perishable 
goods,  and  a  good  market  could  be  found  for  its  immediate  use, 
h  would  be  better  to  sell,  than  to  keep  the  cargo  on  hand  to 
rot.  But  where  the  subject  matter  of  the  sale  continues  in  tbt 
me  • 
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Innds  of  the  purchaser,  exposed  to  the  same  hazard  as  if  it  had        Hall 
remained  at  the  risk  of  the  underwriters,  they  are  not  relieved      fVaiiklin 
or  benefited  at  all  by  the  sale  ;  because  the  property  is  sold       Idb.  Co>  ^ 
subject  to  the  pending  and  threatened  calamity ;  and  under* 
writers  are  willing  to  take  great  as  well  as  small  risks,  for  ade- 
quate  premiums.     We  see  no  necessity  for  shifting  the  risk 
from  one  to  another,  under  such  circumstances.     If  there  were 
a  good  cause  for  abandoning  as  for  a  constructive  total  loss,  the 
ship,  under  such  circumstances,  should  have  been  left  for  the 
underwriter.    The  hope  of  recovery  was  worth  as  much  to  him 
as  to  the  purchaser.     The  master  has  no  authority  to  interfere 
on  the  ground  that  in  his  opinion  he  can  obtain  something  more 
than  the  spes  recuptrandi  is  worth. 

And  besides  these  considerations,  there  is^from  the  evidence^ 
much  reason  to  doubt  whether  there  was  a  real  sak  with  intent 
to  change  the  property.  On  the  contrary,  there  is  great  reason 
to  believe  that  it  was  a  formal  measure,  resorted  to  merely  for  489 
the  purpose  of  ascertaining  the  amount  to  be  paid  for  salvage  : 
the  arbitrators  having  awarded  thirty-three  and  a  third  per  cent 
of  the  net  proceeds  of  the  sale  of  the  brig,  as  the  compensation 
to  the  wreckers.  The  consideration  has  never  been  paid  to 
the  master.  It  has  only  entered  into  the  accounts  at  New  Or* 
leans  between  Merle  &  Co.  and  others  ;  how  settled,  does  not 
appear.  And  the  salvage  was  paid  by  Howard,  and  not  by  the 
master.  In  short,  it  looks  more  like  taking  the  brig  into  the 
possession  of  Howard  for  the  account  of  the  owners,  after 
having  paid  the  salvage,  than  as  a  real  sale  of  the  master  to  a 
bond  fide  purchaser. 

In  every  view  of  that  part  of  the  case,  we  are  of  opinion 
that  there  was  not  sufficient  evidence  of  such  a  sale  and  trans- 
fer of  the  vessel  as  devested  the  interest  of  the  owners.  They 
cannot,  under  such  circumstances,  recover  without  an  abandon- 
ment. 

But  it  is  contended  further,  that  there  was  a  technical  total 
loss  at  Key  West ;  first,  because  the  repairs  should  have  been 
made  there,  and  would  have  cost  more  than  fifty  per  cent  ;  and 
teeondlyy  if  they  would  not  have  cost  fifty  per  cent,  yet  that 
:hc  vessel  was  in  such  imminent  danger  as  to  justify  the  aban- 
donment. 
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Hall  We  cannot  yield  to  the  argument,  that  the  repairs  should  he 

Franklin  "^^de  at  the  place  or  port  where  the  injury  was  received,~if 
Ins.  Co.  there  are  no  reasonable  means  of  making  them  at  that  place, 
and  the  vessel  can  safely  be  navigated  to  a  port  where  the 
repairs  can  be  made,  so  as  that  the  whole  expense  will  be 
less  tlian  fifty  per  cent.  It  would  in  such  a  case  be  the  duty 
of  the  master  to  navigate  the  ship  to  the  port  where  she  might 
be  repaired,  and  not  incur  the  expenses  of  bringing  men  and 
materials  from  other  ports  to  the  ship.^  It  is  in  vain  to  say  that 
the  vessel  was  in  such  a  condition  as  not  to  be  safely  navigated 
to  some  other  port.  We  are  not  therefore  to  regard  the  cost 
of  repaiiing  at  Key  West,  but  at  the  place  where  the  repairs 
were  made.  The  gross  amount  of  the  bill  at  Boston  was 
something  less  than  $  4000,  and  the  value  in  the  policy  was 
$  10,000  ;  so  the  damage  did  not  amount  to  a  technical  total 
loss. 

464  The  second  ground  suggested  has  never  been  sustained  in 

this  Court,  and  we  should  be  very  slow  to  believe  in  its  correct- 
ness. The  assured  would  abandon,  not  because  even  a  tech- 
nical total  loss  had  happened  j  but  because  there  was  imminent 
« danger  that  it  would  happen.'  This  doctrine  would  seem  to  be 
a  departure  from  the  letter  as  well  as  the  spirit  of  a  contract  of 
indemnity.  It  is  pregnant  with  uncertainty  and  litigation.  The 
contract  is,  to  pay  afier  probf  of  loss  ;  the  version  or  construc- 
tion is,  to  pay  after  proof  of  imminent  danger  of  loss.  The 
underwriters  engage  to  pay  and  indemnify  for  the  loss  sustained, 
and  not  because  a  loss  is  threatened. 

The  real  state  of  the  facts  at  the  time  of  the  abandonment 
IS  to  govern  ;  but  that  is  to  be  ascertained  from  subsequent  ex- 
amination. The  information  may  be  of  such  damage  as  would 
render  it  expedient  to  abandon,  but  if  it  should  prove  iucor^ 
rect  and  overstated,  the  abandonment  would  not  avail. 

But  the  facts  in  the  case  at  bar  do  not  call  for  an  elaborate 
examination  and  decision  of  that  point ;  because,  on  the  day 
when  the  Delta  was  abandoned,  she  was  sailing  upon  her  voy 
age  from  Key  West  to  Boston  in  good  safety,  instead  of  being 
in  imminent  danger  of  destruction. 

*  See  Orrok  t.  Commontoealth  Ins.  Co.  21  Pick.  4G6. 
>  See  Oeblo'u  v.  Ouan  ins.  Co,  16  Pick.  311. 
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/^nd  upon  examining  the  policy  in  this  case,  the  construe-         ^I&H 
tion  wLich  has  been  suggested  by  the  plaintiffs'  counsel  is  ex-      Franklin 
pressly  excluded  by  the  provision,  "  that  the  assured  shall  not     I"*-  Ck» 
have  a  right  to  abandon  the  vessel  for  the  amount  of  the  dam- 
age merely,  unless  the  amount  which  the  insurers  would  have 
lo  pay  under  an  adjustment  as  of  a  partial  loss,  shall  exceed 
half  of  the  amount  insured." 

The  opinion  of  the  Court  is,  that  the  plaintiffs  are  not  enti- 
tled to  recover  for  a  total  loss  ;  that  the  verdict  shall  be  set 
aside,  and  the  case  be  committed  to  auditors,  according  to  the 
agreement  of  the  parties,  which  is  on  file,  to  ascertain  the  dam- 
ages as  upon  a  partial  loss ;  and  that  the  judgment  shall  be  here- 
after rendered  accordingly. 


Joseph  Bryaxt  et  ai  verstis  Commonwealth  4M 

Insurance  Company. 


Where  a  commiwion  iMoef  to  "any**  inagistmte  (none  being  named)  in  another 
State,  to  take  depoeitions  of  witnesses,  none  of  whom  are  named,  nnd  Jie  adtrersa 
party  desires,  that  his  agent  (naming  him)  living  at  the  place  of  caption,  may  have 
ootioe  to  attend  the  taking,  it  is  reasonable  that  stich  notice  should  he  given. 

Where  a  commission  issued  from  the  clerk's  office,  in  vacation,  to  **  any  "  magis- 
trate, (none  being  named,)  to  take  the  depositions  of  witnesses  who  were  not 
Damed,  and  the  party  in  whose  favor  the  depositions  were  taken  filed  his  iit 
terrogatories,  but  the  adverse  party,  knowing  that  the  other  was  going  to  attend 
the  taking,  declined  putting  cross-interrogatories,  and  requested  that  his  agent 
(aaming  him)  at  the  place  of  caption  should  have  notice  to  attend,  and  such  no* 
tice  was  not  given,  it  was  held,  that  die  depositions  ouuld  not  be  received  in  evi- 


Assumpsit  on  a  policy  of  insurance.  A  new  trial  having 
been  ordered,  (as  appears  by  the  report  of  the  case  in  6  Pick. 
131,)  the  plaintiffs,  upon  the  new  trial,  offered  divers  deposi* 
cions  taken  in  Norfolk,  Virginia,  under  a  commission  issued 
from  the  office  of  the  clerk  of  this  Court  in  October  1829. 
These  depositions  were  objected  to  by  the  defendants,  on  the 
following  grounds. 

The  interrogatories  on  the  part  of  the  plaintiffs  were  6led 
with  the  clerk  in  vacation,  on  the  3d  of  October,  and  notice 
thereof  was  duly  given  to  the  defendants'  attorney.  On  the 
16th  the  defendants' counsel  made  the  followirg  indorsement 
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on  the  plaintifTs'  interrogatories:  —  ^^  The  defeDdants  decline 
putting  any  interrogatories  to  the  ivitnesses,  who  may  be  exam- 
ined under  this  commission,  more  especially  as  it  provides  for 
the  taking  of  depositions  of  persons  unknown,  and  whose  names 
are  not  stated,  but  request  that  the  magistrates  who  may  offici- 
ate in  the  execution  of  it  should  give  due  notice  of  the  time  and 
place  for  taking  each  deposition,  to  the  agent  and  counsel  for  the 
defendants  in  Norfolk,  Frederick  Vincent  esquire,  counsellor  at 
law,  who  will  attend,  or  provide  some  suitable  person  to  attend 
in  their  behalf.'' 

The  plaintiffs'  counsel  objected  to  the  commission's  being 
sent  with  this  indorsement,  and  the  defendants'  counsel  notified 
to  them,  that  as  they  understood  that  Peters,  one  of  the  plain- 
tiffs,  was  to  take  on  (he  commission  himself  and  superintend  the 
execution  of  it,  the  defendants  deemed  it  very  important  that 
they  also  should  be  represented  on  the  spot,  and  that  without 
such  notice  as  they  had  requested,  they  insisted  that  the  subject 
should  be  submitted  to  some  one  of  the  judges  of  this  Court  for 
his  special  directions  thereon.  It  was  accordingly  arranged, 
that  the  directions  of  the  chief  justice  should  be  obtained.  On 
the  day,  however,  that  the  commission  was  issued,  (October 
19th,)  the  plaintiffs'  counsel  notified  to  the  defendants'  counsel, 
that  as,  by  the  rules  of  the  court,  the  clerk,  in  vacation,  was 
competent  to  the  disposition  of  this  subject,  they  should  obtain 
the  commission  from  him  without  the  indorsement  made  by  the 
defendants.  Within  a  few  minutes  after  receiving  this  notice, 
the  defendants'  counsel  filed  with  the  clerk  a  protest  against  the 
commission's  issuing  without  the  indorsement,  unless  som 
proper  commissioner  were  named  by  the  Court,  and  unless  also 
the  names  of  all  the  witnesses  to  be  exammed  under  it  were 
made  known  to  the  defendants. 

The  defendants  opposed  the  introduction  of  the  depositions 
taken  under  the  commission,  on  two  grounds  :  — 

1.  That  they  were  not  duly  taken  under  the  laws  of  the 
Commonwealth  and  the  rules  adopted  by  this  Court  ;  — 

2.  That  if  within  the  strict  rules,  or  rather  if  they  were  not 
taken  in  violation  of  any  law  or  rule  ot  the  Court,  yet  the  re« 
quest  of  the  defendants  was  reasonab^  and  just,  under  the  cir 
eumstances,  and  should,  in  fatmess  and  equity,  in  order  to  pre 
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rent  any  undue  advantage  being  taken  as  to  the  manner  of      Bryant 
executing  the  commission,  have  been  complied  with  by  the     Common- 
plaintiffs,  and   that  the  question  of  their  admissibility   being       wealth 

within  the  discretion  of  the  Court,  the  Court,  to  prevent  nn   '. 1 . 

actual  oppression  of  the  defendants,  would  exercise  that  discre- 
tion to  reject  the  testimony. 

The  objections  were  overruled  at  the  trial,  but  the  question 
of  the  admissibility  of  the  depositions  was  reserved  for  the  whole 
Court. 

The  11th  Rule  of  this  Court  (16  Mass.  R.  373)  provides, 
that  either  party  may,  on  application  to  the  clerk  in  vacation, 
obtain  a  commission  to  take  the  depositions  of  witnesses  with- 
out the  State ;  which  commission  shall  be  directed  ^^  to  any  jus- 
tice of  the  peace,  notary  public,  or  other  officer  legally  empow- 
ered to  take  depositions,"  unless  the  parties  sliall  agree  on 
commissioners.  And  the  deposition  shall  be  taken  upon  inter-  487 
rogatories  to  be  filed  by  the  party  applying  for  the  commissioij, 
and  upon  such  cross-interrogatories  as  shall  be  filed  by  the  ad- 
verse party,  the  whole  of  which  interrogatories  shall  be  annexed 
to  the  commission. 

Ome  and  F^  Dexter,  for  the  defendants,  observed  that  when  June  IM 
a  deposition  is  taken  under  a  commission  upon  interrogatories 
filed,  it  is  understood  that  neither  party  will  be  present ;  so 
that  although  these  depositions  were  within  the  letter,  they  were 
not  within  the  spirit  of  the  rule  of  court ;  and  they  cited  St. 
1797,  c.  35,  §  6,  which  enacts,  that  depositions  taken  out  of 
this  Commonwealth  before  any  justice  of  the  peace,  JLC.  may 
be  admitted  as  evidence  or  rejected,  at  the  discretion  of  the 
court,  provided  that  if  the  adverse  party  or  his  attorney  shall 
live  within  twenty  miles  of  the  place  of  caption,  no  deposition 
shall  be  admitted  unless  it  shall  appear  that  such  adverse  party 
or  his  attorney  was  notified  of  the  time  and  place  of  caption. 
If  these  depositions,  therefore,  had  been  taken  without  a  com* 
mission,  Vincent  must  have  been  notified. 

Hubbard  and  Shawy  for  the  plaintiffs. 

The  Court  granted  a  new  trial,  because  tne  evidence  did    Jtm.  I8tt^ 
not  support  the  verdict ;  and  they  said  that  these  depositions 
ought  to  have  been  rejected.     They  were  taken  within  the  let- 
ter of  the  rule,  but  certainly  against  the  spirit  of  it.    One  of 


Digitized  by  VjOOQIC 


487  SUFFOLK  AND  NANTUCKET. 

Bryant      the  plainiiffs  was  going  to  Norfolk  to  superintend  the  execatioo 
CommoD-     ^^   ^^^  commission,  and   (his  was  known  to  the  defendants 
wealth       The  names  of  ihe  deponents  were  not  given.     The  defendants 
-  - — '—'  had  an  agent  at  Norfolk,  and  they  requested  that  the  taking  of 
the  depositions  might  be  notified  to  him.     He  was  pointed  out 
to  the  plaintiffs,  and,  we  think,  justice  required  that  such  no* 
tice  should  be  given.     If  the  application  had  been  made  to  a 
judge  at  chambers,  instead  of  the  clerk,  it  would  have  been  or- 
dered.    The  names  of  the  witnesses  should  be  given  to  the 
adverse  party,  where  they  are  known  ;  and  where  they  are  not 
named,  and  the  commission  goes  to  any  magistrate,  and  the 
adverse  party  desires  to  have  notice  given  to  h\s  agent,  it  is 
reasonable  that  his  request  should  be  complied  with.     These 
depositions  are  not  to  be  used  at  the  next  trial,  unless  bv  the 
agreement  of  the  parties.' 


488  JosiAH  Little  versus  Edmund  M.  Bluitt. 

Tlie  ttatute  of  limitatioM  begini  to  ran  from  the  date  of  a  prominory  note  payable  in 

money  on  demand. 
B  Jt  1  here  an  action  will  not  lie  without  a  preTioos  deooand,  as  on  a  promise  to  de« 

liTtr  goods  or  perform  some  service  on  demand,  the  statute  begins  to  ran  from  the 

time  of  making  the  demand. 
In  the  case  of  a  debt  barred  by  the  statute  of  limitations,  a  new  promise  is  a  new 

cause  of  action,  but  the  plainiiflfbas  a  right  to  declare  on  the  original  promise,  and 

if  the  statute  is  pleaded,  to  reply  the  new  promise. 
If  the  new  promise  was  made  by  the  debtor  when  out  of  the  Commonwealth,  and  be 

did  not  leave  property  therein  which  conid  be  attached  by  the  ordinary  process  of 

law,  the  statute  will  not  begin  to  ran  upon  the  new  promise  until  after  his  retiura 

into  this  Commonwealth. 
A  new  promise  made  to  the  holder  of  a  note,  will  enuro  to  the  benefit  of  a  sobseqnent 

indorsee.' 

Assumpsit.     The  writ  was  dated  December  1st,  1828. 

The  first,  second  and  third  counts  were  severally  on  three 
promissory  notes,  payable  to  one  Somerby  on  demand,  with 
interest,  dated  at  Newbury  port,  one  on  August  29th,  1807, 
another  on  September  12th,  1807,  and  the  third  on  April  26th, 

1  See  Revised  Stat.  e.  94,  §  30  to  33;  6th  and  7th  mlea  of  Supreme  Judi 
•ill  Court. 

>  See  Pmkertam  ▼  Bailey^  8  Wendell,  600  •  Dean  y  Hewit,  5  Wendell,  2S7 
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xolO,  and  alleged  to  have  been  indorsed  to  the  pkintifT  each  on        liitile 
vhe  day  of  its  date.  gj^^'^ji 

The  fourth,  fifth  and  sixth  counts  were  similar  to  the  first 

three,  except  that  the  indorsements  to  the  plaintiff  are  alleged 
to  have  been  made  on  December  20th,  1822. 

The  defendant  pleads,  1 .  the  general  issue,  which  is  joined  ; 
2.  non  assumprit  infra  sex  annos. 

To  the  second  plea  the  plaintiiT  replies,  as  to  the  fourth, 
fifth  and  sixth  counu,  that  on  the  17th  of  April,  1822,  the  de- 
fendant, in  a  letter  written  by  him  at  New  York  to  Somerby, 
promised  to  pay  Somerby  the  notes  declared  on  ;  that  Somer- 
by, after  the  receipt  of  the  letter,  viz.  on  the  20th  of  Decem- 
ber, 1822,  indorsed  the  notes  to  the  plaintiff ;  and  that  always 
afterward,  to  wit,  from  the  17th  of  April,  1822,  to  the  date  of 
the  writ,  the  defendant  has  been  absent  from  the  Common-  . 
wealth,  and  has  had  no  property  within  the  Commonwealth  that 
f^ould  by  the  ordinary  process  be  attached. 

To  this  replication  the  defendant  demurred  generally. 

The  St,  1786,  c.  52,  §  4,  provides,  that  if  any  person, 
against  whom  there  shall  be  any  cause  of  suit,  was,  at  the  time 
the  same  accrued,  without  the  limits  of  the  Commonwealth,  and  489 
did  not  leave  property  therein  that  could  by  the  common  and 
ordinary  process  of  law  be  attached,  the  person  entitled  to  bring 
such  suit  shall  be  at  liberty  to  commence  the  same  within  the 
periods  before  limited  in  the  statute,  after  such  person's  return 
into  this  government. 

Shaw  and  Barthtty  m  support  of  the  demurrer.  In  the  case  Jvnt  l&k 
of  a  promissory  note  payable  on  demand,  the  statute  of  limita- 
tions begins  to  run  immediately  ;  so  that  the  notes  in  suit  were 
once  barred  by  the  statute.  Field  v.  Jfickersonj  13  Mass. 
R.  131  ;  Jlyer  v.  Hutchinsj  4  Mass.  R.  370 ;  Presbrey  v. 
William,  16  Mass.  R.  193  ;  Collins  v.  Benning,  12  Mod. 
144  ;  Chit.  Bills,  (6th  ed.)  373;  2  Harrison's  Dig.  62- 

The  plaint!^  relies  upon  a  new  promise  in  1822.  If  that  is 
a  cause  of  action  distinct  from  the  original  promise,  the  repli- 
cation is  a  departure  from  the  declaration. 

The  new  promise,  too,  is  to  Somerby,  and  if  it  is  a  new 
cause  of  action,  it  could  not  be  negotiated  to  the  plaintiff.  An 
acknowledgment  made  to  a  stranger  *s  <;*]fficient  to  take  a  debt 

42»  w 
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Little       out  of  the  statute  of  limitations,  but  it  will  not  make  a  contract 
filoiit       between  the  debtor  and  a  person  who  is  not  a  creditor  at  the 

time.      Whitney  v,    Bigtlowy  4    Pick.    110;    HaUiday   v. 

fVard^  3  Campb.  32  ;    MountsUphen  v.  Brooke^  2  Barn.  & 
Aid.  141. 

But  we  contend  that  it  is  not  a  new  cause  of  acdon,  and 
consequently  the  defendant's  being  out  of  the  Commonwealth 
at  the  time  of  the  new  promise  and  not  having  been  within  it 
since,  does  not  bring  the  case  within  the  exception  in  the  stat- 
ute. The  statute  of  limitations  bars  the  remedy,  but  does  not 
extinguish  the  debt.  The  statute  supposes  a  payment,  and  the 
new  promise  only  rebuts  the  presumption.  The  declaration  is 
always  upon  the  original  promise.  Oliver  v.  Gray^  1  Harr. 
&  Gill,  204  ;  WiUiams  v.  Jones j  13  East,  439 ;  5  Dane's 
Abr.  392,  €.  161,  art.  2 ;  Baxter  v.  Pennimanj  8  Mass.  R. 
133  ;  DvfiglU  v.  Clark,  7  Mass.  R.  517  ;  FUke  v.  Medham^ 
11  Mass.  R.  453;  Brown  v.  Anderson,  13  Mass.  R.  203; 
2  Stark.  Ev.  892  ;  Yea  v.  Fouraker,  2  Burr.  1099  ;  T^orn- 
ton  F.  niingworth,  2  Barn.  &  Cressw.  824  ;  Emerson  v. 
Thompson,  16  Mass.  R.  429  ;  Reeve's  Dom.  Rel.  240; 
490  Penn  v.  Bennet,  4  Campb.  205  ;  Leaper  v.  TaUon,  16  East, 
420. 

Loring,  for  the  plaintiff,  to  show  that  there  must  be  a  de- 
mand, either  actual  or  by  service  of  the  writ,  before  the  statute 
will  begin  to  run,  cited  Chit.  Bill's  (6th  ed.)  323 ;  3  Stark 
Ev.  891  ;  Thorpe  v.  Coombe,  8  Dowl.  &  Ryl.  347. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court. 
Two  questions  are  raised  by  these  pleadings.  The  first  is, 
whether  the  original  cause  of  action  was  barred  by  the  statute 
of  limitations  ;  and  if  so,  then,  secondly,  whether  this  action 
can  be  maintained  on  the  new  promise  made  in  1822. 

As  to  the  first  question,  it  seems  to  us  very  clear  that  the 
statute  of  limitations  is  a  good  bar  to  the  original  cause  of  ac- 
tion. If  the  defendant  was  within  the  Commonwealth  at  the 
time  the  action  accrued,  it  Is  admitted  that  the  action  should 
have  been  brought  within  six  years  from  that  time.  The  notes 
are  all  payable  on  demand,  and  the  precise  and  simple  question 
is,  at  what  time  an  action  accrues  on  a  note  of  hand  payable  on 
demand,  and  m  money.     The  answer  is,  that  it  accnies  imme 
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diately  after  giving  the  note  ;  so  that  the  statute  begins  to  run  Little 
from  the  date*  An  action  accrues  to  a  party  whenever  he  has  Bloat 
a  right  to  commence  it.  On  every  promise  therefore  to  pay  — — 
money  on  demand,  whether  express  or  implied,  an  action  ac- 
crues immediately  after  the  promise.  Thus  on  a  demand  for 
goods  sold,  money  paid,  or  for  labor  and  services  performed,  an 
action  lies  immediately,  and  so  the  statute  begins  to  run  from  the 
delivery  of  the  goods,  payment  of  the  money,  or  performance 
of  the  services  ;  and  where  a  promissory  note  for  money  is 
payable  on  demand,  the  statute  runs  from  the  date  of  the  note  ; 
and  so  are  all  the  authorities.^  Wilkinson  on  Lim.  45  ;  Collina 
V.  Benningj  12  Mod.  144.  In  the  case  of  Powell  v.  Pierce^ 
as  reported  in  Wilk.  on  Lim.  110,  the  defendant  pleaded  non 
(Uiumprit  infra  9tx  annos  to  an  indthitatw  assumpritj  and  the 
plaintiff  demurred,  because  the  plea  should  have  been  non  as* 
iumpsU  infra  sex  annos  after  demand.  But  the  court  held,  that 
an  indebitatus  assumpsit  shows  a  debt  due  at  the  time  of  the 
promise,  and,  therefore,  the  plea  was  good  ;  but  if  the  promise 
had  been  of  a  collateral  thing,  which  would  create  no  debt  till 
demand,  it  might  be  otherwise,  and  it  is  clear  that  where  no  4M 
action  will  lie  without  a  previous  demand,  —  as  on  a  promise  to 
deliver  goods  on  demand,  — or  to  perform  some  service,  —  or 
to  pay  money  in  a  limited  time  after  a  demand  or  reque&t,  —  in 
all  such  cases  no  cause  of  action  accrues  until  after  a  demand 
made  ;  and  the  statute  of  limitations  will  begin  to  run  from  the 
time  of  the  demand,  and  not  from  the  time  of  the  promise.* 
This  distinction  is  obvious,  and  will  reconcile  all '  the  cases. 
The  plain  intention  of  the  statute  was  to  allow  six  years  to  a 
creditor,  within  which  he  is  to  commence  his  action  ;  and  this 
period  commences  the  instant  he  can  by  law  maintain  an  action, 
and  no  act  is  required  to  be  done  before  the  suing  out  of  the 
writ ;  or  in  other  words,  an  action  accrues  to  a  party  whenever 
be  has  by  htw  a  right  to  contmence  it,  and  from  that  time  the 
statute  begins  to  operate.'    In  the  computation  of  the  six  years, 

>  See  Chitty  on  Contr.  (4th  Aip.  ed.)  636  a;  Ruffr,  BaU,  7  Har.  A  JohiM. 
14 ;  D^rtuiU  y.JttOrMder,  I  Har.  &  Gill,  439. 

I  UnleM,  howeTer,  the  demand  is  made  within  a  reasonable  time,  the  plain* 
IHT  will  not  be  entitled  to  relief  in  equity.    Codman  ▼.  Rogers^  10  Pick.  112 

'  Where  bills  of  ezohange  are  made  payable  at  a  particular  plaoe,  no  ae« 
kMi  can  be  maintained  ontil  aiVer  a  demand  at  that  place  and  a  dishonor 
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LHUe       the  day  on  which  the  cause  of  action  accrued  is  alway?  inclu6 
^'  ed,  and  the  reason  given  is,  because  an  action  might  have  beea 


■  commenced  on  that  day.  Presbrey  v.  WilliamSj  16  Mass  R. 
1 93.  Now  it  is  clear  that  the  defendant  was  liable  to  be  sued 
on  each  of  the  notes  immediately  after  it  was  given ;  and  co 
that  day,  therefore,  the  cause  of  action  accrued  ;  and  conse- 
quently the  original  cause  of  action  is  barred  by  the  statute. 

Then  can  this  action  be  maintained  on  the  new  promise  ? 

In  the  replication  to  the  plea  to  the  fourth,  fifth  and  sixth 
counts,  it  is  averred  that  this  new  promise  was  made  on  the 
1 7th  of  April,  1822,  that  always  afterwards,  viz.  from  the  17ih 
of  April,  1822,  to  the  date  of  the  writ,  the  defendant  had  been 
absent  from  the  Commonwealth,  and  that  he  had  no  property 
within  the  State  that  could  by  ordinary  process  be  attached. 
If  the  defendant  had  been  living  within  this  State  at  the  time 
this  new  promise  was  made,  an  action  no  doubt  would  lie  at 
any  time  within  six  years  after,  and  the  statute  would  not  op- 
erate as  a  bar.  If  the  defendant  in  such  a  case  had  pleaded, 
that  the  cause  of  action  did  not  accrue  within  six  years  before 
the  commencement  of  the  action,  the  plaintiff  might  reply  that 
it  did  ;  and  the  new  promise  would  support  the  affirmation  of 
the  issue.  The  reason  is,  that  the  new  promise  is  regarded  as 
a  new  cause  of  action  upon  which  the  statute  operates  in  the 
same  manner,  and  for  the  same  period  of  time,  as  it  did  before 
499  on  the  original  cause  of  action.  Or  it  may  be  considered  tliat 
the  original  cause  of  action  is  revived,  and  the  statute  again 
commences  its  operation  ;  and  this  operation  is  limited  by  all 
the  exceptions  contained  in  the  statute.  Indeed  the  new  prom- 
ise is  essentially  a  new  cause  of  action.  In  the  present  case, 
before  the  promise  in  1822  these  demands  had  been  long 
barred  by  the  statute. 

If  the  debt  remained,  the  remedy  was  gone ;  and  there  was 
no  subsisting  cause  of  action.  The  new  promise  therefore  was 
a  new  cause  of  action,  for  without  it  there  was  no  cause  of  ac- 
tion.^    That  alone  gave  the  remedy.     There  was  a  sufficient 

there.  Therefore  the  ftatute  of  limitations  begins  to  run  from  the  time  of 
fuch  demand,  and  not  from  the  time  when  the  bills  were  made  payable  ae 
cording  to  their  tenor.     Piequet  ▼.  Curti$y  1  Sumner,  478. 

•  See  Chitty  on  Contr.  (4th  Am.  ed.)  641;  Bell  v.  Morriaon^  I  Peters,  373 
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corBideration  for  this  promise.     A  debt  barred  by  tbe  statute        Little 
of  limitations  is  a  good  consideration  for  an  express  promise.        Blunt 
Sut  it  is  not  necessary  to  declare  on  the  new  promise.     Ac-  "  ^ 
cording  to  the  established  rules  of  pleading,  the  plaintiff  had  a 
fight  to  declare  on  the  original  promise  ;  and  when  tbe  statute 
of  limitations  was  pleaded,  he  might  reply  the  new  promise. 
When  the  pleadings  assume  this  shape,  the  original  promise  is 
apparently  the  cause  of  action,  but  it  is  the  new  promise  alone 
that  gives  it  vitality ;  and  that  substantially  is  the  cause  of  ac- 
tion.     It  was  held  in  the  case  of  PiUam  v.  Foster  et  oi. 
1  Barn.  &  Cressw.  248,  that  the  acknowledgment  of  the  debt 
in  that  case  was  evidence  of  a  fresh  promise  ;  and  would  not 
draw  down  the  original  promise  to  the  time  when  the  acknowl- 
edgment was  made. 

The  same  decision  was  made  in  the  case  of  Ward  v.  HunUtr^ 
6  Taunt.  210,  and  in  the  case  of  Green  v.  Crant^  3  Ld. 
Raym.  1101,  and  in  Sarrell  v.  Wine^  3  East,  409.  But  these 
were  exceptions  to  the  general  rule.  By  the  English  cases  it 
is  settled,  that  if  an  action  is  brought  for  or  against  an  execu- 
tor after  the  lapse  of  more  than  six  years  from  the  death  of 
tbe  testator,  on  a  promise  made  by  or  to  the  testator,  and  a 
new  promise  made  by  or  to  the  executor  is  relied  on  to  take 
the  case  out  of  the  statute  of  limitations,  the  plaintiff  cannot 
declare  on  the  original  promise.  So  in  the  case  of  PUtam  v. 
Foster  et  al.  the  plaintiff  declared  on  a  promissory  note  made 
by  Foster  and  Mary  Norris,  dum  sola.  The  defendants 
pleaded  actio  non  accrevit  infra  sex  annosy  and  the  plaintiff  re- 
lied on  an  acknowledgment  of  the  debt  by  Foster  within  six 
years.  But  it  appearing  that  Mary  Norris  had  been  married  493 
more  than  six  years  before  the  action  was  brought,  the  court 
held  that  the  evidence  of  the  new  promise  did  not  support  the 
issue.  This  was  certainly  yielding  very  far  to  a  technical  dif- 
ficulty ;  a  difficulty  too  which  is  not  very  obvious,  for  by  the 
pleadings,  the  time  when  the  action  accrued  was  put  in  issue, 
and  not  the  time  of  the  promise.  And  it  is  hard  to  reconcile 
this  case  to  the  pnnciples  laid  down  by  the  same  court,  soon 
after,  in  the  case  of  TTiornton  v.  Illingtoorth^  2  Barn.  &  Cressw. 

6tcrif^  T.  Craighead f  I   Pennsylv    R.  135;  ExUer  Bank  v.  Sullivan,  6  N. 
Uaiip.  R.  134  ;  Cody  v  Shepherd,  11  Pick.  408. 
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iiUe  824.  In  that  case  Bayley  J.  says,  ^^  The  ground  on  which  the 
Bliint  statute  proceeds  is,  that  after  a  certain  time  it  shall  he  presum- 
"^""""^  ed  that  a  debt  has  been  discharged.  A  new  promise  rebuts 
that  presumption,  and  then  the  plaintiff  recovers,  not  on  the 
ground  of  having  a  new  right  of  action,  but  that  the  statute 
does  not  apply  to  bar  the  old  one."  Holroyd  J.  says,  that 
where  the  statute  has  run,  a  new  promise  revives  the  debt  ab 
initio*  And  LiUledale  J.  observes,  ^^  that  an  acknowledgment 
admits  the  perpetual  existence  of  the.  debt ;  and  therefore  it 
suffices,  whether  it  is  made  before  or  after  the  bringing  of  the 
action."  The  same  principles  are  recognized  in  the  case  of 
Colledge  y.  Hom^  3  Bingh.  119.  Upon  this  construction  of 
the  statute,  which  is  supported  by  the  current  of  the  authorities, 
ancient  and  modern,  (2  Stark.  £v.  892  ;  Blanchard  on  Lim 
118,)  I  cannot  perceive  the  technical  difficulty  in  the  case  of 
Piitam  v.  Foster  et  al.,  and  in  those  relating  to  executors. 
The  same  construction  has  been  given  to  the  statute  by  this 
Court,  and  the  practice  always  has  been  to  declare  in  the 
original  promise.  Baxter  v.  Penniman^  8  Mass.  R«  133 ; 
FUke  V.  ^eedham^  1 1  Mass.  R.  452  ;  Brown  v.  ^Anderson^ 
13  Mass.  R.  201.  And  an  acknowledgment  by  the  executor 
or  administrator  of  the  debtor,  that  the  debt  is  undischarged, 
will  take  it  out  of  the  statute  of  limitations,  whether  the  credi- 
tor be  living  or  not  at  the  time  of  the  acknowledgment.  In 
such  case  it  is  not  necessary  to  declare  on  the  implied  promise 
of  the  executor  or  administrator,  and  such  an  implied  promise 
could  not  be  supported  on  the  ground  of  a  new  consideration, 
as  an  independent  substantive  promise ;  for  a  debt  barred  by 
the  statute  of  limitations  is  not  a  good  consideration  for  an  im- 
plied promise.  The  promise  is  implied  from  the  original  con- 
4Q4  sideration  ;  and  in  such  a  case  it  seems  necessary  to  declare  on 
the  original  promise.  But  although  this  seems  the  proper  form 
of  declaring,  yet  the  new  promise,  whether  express  or  implied, 
actually  gives  the  remedy,  and  is  substantially  the  cause  of 
action.  It  cannot  be  denied  that  the  statute  attaches  to  it,  or 
commences  again  to  run,  whether  it  is  construed  as  a  substan* 
tive  promise,  or  as  only  reviving  the  original  debt  The  only 
question  therefore  is,  whether  the  statute  will  commence  again 
to  operate  when  a  case  is  brought  within  one  of  its  exceptions ; 
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ind  we  think  very  clearly  that  it  will  not.     The  statute  did        Uttle 
not  begin  to  run  until  the  defendant  came  within  the  jurisdiction        Blunt, 
of  the  courts  of  this  Commonwealth,  and  there  seems  to  be  no        — — - 
distinction  in  this  respect  between  an  original  promise,  and  a 
new  promise  made  after  the  remedy  on  the  first  promise  was 
barred.     When  the  new  promise  was  made  in  1822^  a  new 
cause  of  action  accrued,  whatever  may  be  the  form  of  the  dec* 
laration.     The  defendant  was  then  out  of  the  Commonweahh, 
and  he  continued  absent  until  the  commencement  of  this  ao« 
tion,  which  brings  the  case  within  one  of  the  exceptions  of  the 
statute.^     As  this  new  promise  is  subject  to  the  limitation,  so 
vnust  the  limitation  be  subject  to  the  exception. 

The  defendant  is  clearly  liable  to  an  action  on  the  new 
promise,  and  the  statute  could  not  be  pleaded  in  bar.  Or  the 
plaintiff  might  amend  by  transferring  the  averments  in  the  rep* 
lication  to  the  declaration,  and  setting  forth  the  original  cause 
of  action  as  the  consideration  of  the  new  promise.  But  there 
is  no  reason  for  turning  the  plaintiff  round  to  a  new  action,  or 
to  require  him  to  amend  the  declaration.  The  form  of  the 
pleadings  cannot  vary  the  construction  or  operation  of  the  stat- 
ute. We  must  regard  substance  rather  than  form,  and  sub* 
stantially  the  new  promise  is  the  cause  of  action,  whatever  may 
be  the  form  of  the  declaration. 

Jfulgmeni  for  plaintiff  on  fourthj  fifthj  and  sixth  counts. 

^  This  exception  embracefl  those  who  were  never  resident  in  the  Common 
wealth.  SUsams  ▼.  BickneU,  6  N.  Hamp.  R.  557;  UiUe  v.  Blunt,  16  Piek 
359;  Bfrmt  t.  CrmnnmMkiddt  1  Pick.  9&S,  note  1 ;  Bulger  ▼.  Roche,  11  Piek. 
aB  40. 
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ARGUSD   AND   DETERMINED 

lir  THB 

SUPREME    JUDICIAL    COURT 

FOB  TBB 

COUNTY  OP  ESSEX,  JULY  TERM  1830. 
AT  SALEM. 


Hoif.  ISAAC  PARKER,  Chief  Jvsticb, 
How.  SAMUEL  PUTNAM,  ) 
Hon.  SAMUEL.  S.  WILDE,  WusTicBt. 
Hon.  MARCUS  MORTON,  ^ 


Memorahdum.  Mr.  Chief  Justice  Parser  died  at  his  dwellinghoiuie  tm 
Boston  on  the  85th  day  of  July,  1830,  of  apoplexy,  in  the  sizty-thixd  year  of 
his  age  He  was  appointed  a  justice  of  this  Court  in  1806,  and  chief  jostioe 
in  1814.  The  Court  was  held  during  the  remainder  of  this  term,  after  his 
death,  by  Fvtmau,  Wilde  and  Morton,  Jastices. 


The  GDOft  will  not  instruct  the  grand  jury,  at  the  instance  of  a  party  aeeased,  in  r»> 
gard  to  the  nature  of  the  evidence  proper  to  be  reoeiTed  by  thens. 

In  pursuance  of  St.  1830,  c.  16,  a  special  term  of  (bis  Court 
was  held  at  Salem,  on  the  20th  of  July,  principally  for  the 
trial  of  persons  accused  of  the  murder  of  Joseph  White  on  the 
6th  of  April  preceding. 

After  the  charge  had  been  delivered  to  the  grand  jur}',  P. 
Dexter,  on  behalf  of  the  accused,  moved  the  Court  to  instruct 
the  grand  jury  in  regard  to  the  nature  of  the  evidence  proper 
to  be  received  by  them,  particularly  as  to  confessions  of  the 
accused  and  as  to  infamy  of  witnesses.     He  referred  to  the 
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c«se  of  Aaron  Burr  as  rurnishing  a  precedent.     Burr's  Trial, 
vol.  l,p.  199. 

Parker  C.  J.  According  to  my  recollection,  this  is  the 
farjt  attempt  of  the  kind  m  this  Commonwealth.  It  is  to  be 
presumed  that  only  proper  evidence  will  be  laid  before  the  jury.  496 
There  is  a  difficulty  in  determining  beforehand  what  may  or 
may  not  be  proper ;  and  it  would  be  inconvenient,  to  say  the 
least,  to  instruct  them  upon  hypothetical  cases.  The  law  re- 
poses confidence  in  the  officers  of  the  government  in  relation  to 
this  subject.  If  any  thing  improper  shall  be  given  in  evidence 
before  the  grand  jury,  the  error  may  be  corrected  subsequently 
upon  the  trial  before  the  petit  jury. 

Dains  (Solicitor-General)  remarked,  as  a  sufficient  answer 
to  the  application,  that  the  grand  jury  have  a  right  to  the  in- 
struction of  the  Court  upon  any  doubtful  question  of  evidence 
which  may  actually  arise  in  the  course  of  their  examinations 
Burr's  Trial,  roL  l,p.  174. 

Per  Curiam.     The  motion  is  refused. 


Commonwealth  versus  John  Francis  Knapp. 

Thfa  Oowt  win  not  uiigo  ai  oooniel  for  a  priaooer,  one  who  ia  ooly  »  attoriMy  if 

the  Goort  of  Coomioii  Pleas. 
In  a  capital  eaie  the  Court  directed  that  the  party  indicted  ihould  be  fnmiflhed  bj 

the  eomeel  lor  the  gofemmeot.  with  a  list  of  tlie  witnomm  examined  as  to  his  ease 

before  the  graod  jury. 
la  a  capital  trial*  if  a  juror,  being  pot  npon  bis  wir  dirt  by  the  prisoner,  makes  such 

answers  as  that  he  cannot  be  challenged  for  cause,  the  prisoner  onay  still  challenge 

him  peremptorily. 
A  Jwor  hairing  said,  upon  the  voir  dire,  that  from  what  he  had  read  in  the  newspapers, 

hb  prqodices  were  against  the  prisoner,  but  that  be  had  no  definite  opinion,  and 

that  he  should  be  governed  by  the  evidence,  the  prisoner  was  allowed  to  challenge 

him  for  cause. 
A  juror  having  said,  on  the  eoir  dire,  that  he  had  formed  an  opinion-  from  what  he 

had  heard,  was  asked  if  he  had  formed  such  an  opinion  as  incapacitated  him  from 

giving  an  impartial  verdict;  he  replied,  that  he  did  not  know  how  much  he  might 

be  influenced  by  his  preconceived  opinion.    This  was  allowed  as  a  cause  fur 

challenge. 
If  a  juror,  having  been  sworn  in  chief,  is  onder  the  Impression  that  he  was  swora  only 

npon  the  ooor  dire^  he  should  be  again  sworn  in  chief. 
In  a  capital  trial,  tbs  Court,  upon  motion,  will  exclude  fVom  the  court-room  all  d» 

witnenes  except  the  one  onder  examination. 
Two  brcthers,  F.  ai*d  J.,  being  indisted  for  a  murder,  avd  F.  being  put  upon  histiiat 
VOL.    IX  43  fi06 
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Common-  *  witnest  testified,  tlmt  P.,  a  third  brother,  laid  to  P.,  *  J.  hat  determiiied  to  toaka 

wealth  a  confenion,  and  we  want  your  conaeiit.'*    F.  laid  he  thought  it  bard  that  J.  shottki 

V.  Imve  (he  advantage  of  intdcing  a  confe«sion,  since  tlie  thing  was  doue  for  his  beoefit. 

Knapp.  p,  gaid,  **  If  J.  is  convicted,  iliere  tvill  be  no  citance  for  him,  but  if  yon  are  con- 

4Q7  victed,  you  may  hare  some  chance  fur  procuring  a  pardon;"  and  P.  then  aaked  the 

witness  if  he  did  not  think  so.    The  witness  said  be  did  not  know;  he  waa  on- 

willing  to  hold  out  any  improper  encuuragement.     Hddf  by  Wilde  J.  and  MurUm 

J.  {Putnam  J.  dJKsenting),  (liut  the  assent  would  be  evidence  of  F.'s  guilt;  that  a 

liopeof  favor  was  lield  out,  to  induce  him  to  give  his  a«ent;  and  tliat  all  sobscqaeBt 

coiafessioiis  at  the  same  interview  should  be  excluded,  as  being  made  under    ha 

same  influence. 

But  it  appearing  afterwards,  that  the  proposition  had  no  influence  on  F.,  inasmxh 
as  he  neither  assented  nor  refused  his  assent,  his  confessions  were  allowed  to  be 
proved. 

In  a  criminal  trial,  no  more  than  two  counsel  will  be  allowed  to  manage  the  proaecu- 
tion  on  tlie  part  uf  tlie  govermnent. 

Wliere  a  fiict  lias  been  ascertained  in  consequence  of  a  prisoner's  confession  improp- 
erly obtained,  the  government  may  prove  that  it  was  ascertained  by  means  of  the 
confession.  Thus,  where  the  confessions  were  excluded,  the  witness  was  ncTcr- 
tlieless  permitted  to  testify,  that  a  weapon  used  in  the  commission  of  a  morder,  vrm 
found  by  him  in  a  particular  place,  and  that  he  was  directed  to  the  piaoe  by  tba 
prisoner. 

The  record  of  a  witness's  having  been  convicted  in  another  State  for  an  infiupoua 
crime,  is  admissible  in  evidence  to  aflect  his  credibility. 

The  iS!c.  1784,  c.  65,  providing  that  **  if  any  permm  sliall  aid,  awist,  abet,  coonael, 
hire,  command  or  procure  any  person  to  commit  the  crime  of  murder,  he  shall  be 
considered  as  an  accessory  before  the  fact,"  refers  to  a  person  not  prumt  aiding, 
lie.;  and  does  not  mean  to  abolish  the  distinction  between  principab  in  the  aecond 
degree  and  accessories. 

Upon  a  motion  for  a  continuance  of  a  capital  cause  on  accoont  of  the  abseoca  of  a 
■Mterial  witness,  the  affidavit  of  the  priaoner  htmself  will  be  received  in  support  of 
the  motion. 

Oa  a  trial  for  murder,  the  jory«  upon  their  owa  request,  seconded  by  the  wiah  of  tha 
eoonsel  on  both  sides,  and  the  consent  of  the  prisoner,  were  permitted  to  view  the 
place  where  the  murder  was  committed,  and  to  take  with  them  plans  whiob  had 
been  exhibited  and  explained  in  court,  but  no  person  waa  albwed  to  speak  to  them 
while  taking  the  view. 

To  be  pregent,  aiding  and  abetting  the-  commission  of  a  felony,  the  abettor  nmst  be 
in  a  situation  where  he  may  actually  aid  the  perpetrator;  it  is  not  enough  that  ha 
is  at  a  place  appointed,  where  the  perpetrator  erroneously  supposes  he  might  ren- 
der aid. 

Proof  that  a  person  conspired  to  commit  a  murder  subeequently  perpetrated,  is  not  in 
itself  to  be  taken  as  a  legal  praumptian  of  his  having  aided,  but  it  is  to  be  weighed 
aa  evidence  tending  to  prove  that  fact. 

But  if  it  is  proved  that  there  was  a  conspiracy,  and  that  one  of  the  conspiratora  waa 
in  a  sitntion  in  which  he  mPght  have  given  aid  to  the  perpetrator  at  the  time  of  the 
murder,  it  is  a  legal  in-esumption  that  he  was  there  to  carry  into  effect  the  preoom- 
carted  crime,  and  it  is  for  him  to  rebut  the  presumption  by  showing  that  ha  waa 
there  for  a  purpose  unconnected  with  the  cenapiracy. 

John  Francis  Knapp  was  indicted  as  principal,  together 
with  Joseph  Jenkins  Knapp  and  George  Crowninshield  as  ac* 
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eessories,  in  the  raurder  of  Joseph  White  of  Salem,  which  was    Commoii- 
perpetrated  on  the  6th  of  April,  1830.     The  indictment  al-       ^^^ 
leged,  that  Richard  Crowninshield  also  was  a  principal,  and  that      Knmppw 
he  had  committed  suicide.     The  parties  indicted   were  tried        49A 
separately. 

On  the  ^raignment  of  J.  Francis  Knapp  on  the  23d  of  July, 
be  desired  that  R  RaiUoul^  who  had  recently  been  admitted  an 
attorney  of  the  Court  of  Common  Pleas,  might  be  assigned  as 
one  of  his  counsel  ;  but  the  Court  refused  his  request,  observ 
ing  that  they  had  no  control  over  Rantoul  as  an  officer  of  this 
Court.  They  added,  that  it  was  proper  that  a  person  of  more 
legal  experience  should  be  assigned,  who  might  render  aid  to 
the  Court  as  well  as  to  the  prisoner. 

On  the  first  day  of  the  term,  F.  Dextef ,  on  behalf  of  the  per-  Auguti  M 
sons  accused  of  the  murder,  stated  it  to  be  the  English  practice, 
to  indorse  on  the  indictment  the  names  of  the  witnesses  exam 
ined  in  the  case  by  the  grand  jury,  and  he  requested  that  this 
might  be  done,  should  any  bills  be  found.  The  SoUcitor^Gen" 
eral  said  that  by  our  practice  the  grand  jury  return  a  list  of  all 
the  witnesses  examined  by  them,  without  naming  the  cases,  but 
that  if  it  was  desired  in  the  present  instance,  the  witnesses  ex- 
amined upon  each  case  should  be  specified.  Dexter  requested 
that  this  course  might  be  pursued.  Now,  after  indictments 
bad  been  found,  Dexter  and  W.  H,  Gardiner j  of  counsel  for 
the  prisoner,  stated  that  they  had  not  been  furnished  with  a  list 
of  the  witnesses. 

Morton  (Attorney-General)  said  it  was  not  a  matter  of  right, 
except  under  the  statute  of  treason. 

Putnam  J.  The  solicitor-general  promised  to  furnish  a  list, 
and  I  think  it  is  right  that  it  should  be  done.  If  an  indictment 
is  found  upon  improper  evidence,  it  ought  to  be  known. 

Wilde  J.  A  list  of  the  witnesses  has  never  been  refused 
in  a  case  of  this  kind.^ 

Per  Curiam.  We  are  of  opinion  that  the  list  shall  be  fur- 
nished to  the  counsel  for  the  prisoner. 

Tn  impannelling  the  jury,  a  juror  was  asked  by  the  prisoner's 

*  See  Commonwealth  ▼.  Lock;  4  Pick.  485.  But  the  prisoner  ii  not  entitled 
to  a  list  of  the  witnesses,  whom  the  eoonsel  for  the  ^TernroeDt  propose  to  ex 
ftmine  &t  the  trial.     Commonwealth  ▼.  WaUon^  17  Pick.  403. 
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counsel^  whether  he  had^  formed  or  expressed  an  opinion  as  to 
the  guilt  of  the  prisoner,  or  was  sensible  of  any  bias  or  preju- 
dice against  him  ;  and  upon  his  answering  h  the  negative,  the 
prisoner  challenged  him. 

fVebslerj  of  counsel  for  the  government,  objected  that  after 
such  an  answer  it  was  too  late  to  challenge. 

Per  Curiam.  We  are  strongly  of  opinion  that  the  prisoner 
has  a  right  to  challenge  under  such  circumstances.  A  juror 
may  answer  in  such  manner  as  to  place  himself  above  any  legal 
exception,  and  yet  excite  distrust  in  the  mind  of  the  prisoner. 
The  challenge  will  be  peremptory. 

Another  juror,  being  questioned,  said  he  did  not  know 
whether  he  had  expressed  an  opinion  or  bot ;  that  from  what 
he  had  read  in  the  newspapers,  he  had  received  an  impression 
unfavorable  to  the  prisoner,  but  that  he  had  no  fixed  and  defi- 
nite opinion  on  the  subject ;  he  should  be  governed  by  the  evi* 
dence  The  prisoner  objected  to  the  juror  for  cause.  The 
counsel  for  the  government  denied  that  there  was  cause.  The 
Court  then  asked  the  juror,  if,  in  his  opinion,  he  had  made  up 
his  mind  so  that  he  could  not  give  the  case  an  impartial  hear 
ing.  The  juror  replied,  ^'  that  he  must  say  that  his  prejudices 
were  against  the  prisoner."  The  challenge  for  cause  was 
thereupon  allowed. 

Another  juror,  having  stated  that  he  had  formed  an  opinion 
in  the  case  from  what  he  had  heard,  was  asked  by  the  counsel 
for  the  government  whether  he  had  formed  such  an  opinion  as 
incapacitated  him  from  giving  an  impartial  verdict ;  he  replied 
that  he  did  not  know  how  much  he  might  be  influenced  by  bis 
preconceived  opinion  ;  whereupon  he  was  challenged  for  cause 
by  the  counsel  for  the  government.^ 

Another  juror,  who  was  noted  by  the  clerk  to  have  been 
sworn  in  chief,  stated,  when  the  panel  was  called  over,  that  be 
had  been  sworn  only  upon  the  voir  dire.  The  prisoner's  coun- 
sel contended  that  the  minute  of  the  clerk  was  conclusive,  but 
the  Court  said  if  the  juror  was  under  the  impression  that  he 


>  See  People  y.  Mather,  4  Wendell,  229 ;  Ex  parte  VermUyea,  6  Cowen,  555 
People  y.  Jewett  3  Wendell, 314 ;  Rice  y.  Suae,  1  Terger,  432 ;  Bromn  v.  Ctm 
flMMPM^,  2  Leigli,  768 ;  MMe  y.  PeopU,  1  Breeee,  29. 
MS 
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had  been  sworn  only  to  answer  questions,  !ie  ought  to  be  re-     Common* 

, .  /.  wealth 

sworn  in  chief.  ^^ 

An  inquiry  was  made  in  regard  to  excluding  from  the  court-  Knap^ 
room,  all  the  witnesses  except  the  one  who  might  be  under  ex- 
amination. The  Court  said  that  where  a  motion  has  been  made 
for  that  purpose,  it  has  generally  been  granted.*  The  counsel 
for  the  prisoner  then  requested  that  the  witnesses  in  the  present 
ease  might  be  directed  to  withdraw,  and  the  Court  passed  an 
order  accordingly. 

The  Rev.  Henry  Colman  testified  as  follows  :  —  "  On  the  500 
afternoon  of  May  2Sth,  I  went  to  the  prisoner's  cell  with  his 
brother  N.  Phippen  Knapp.  Phippen  said,  ^  Well,  Frank, 
Joseph  has  determined  to  make  a  confession,  and  we  want  your 
consent.'  The  prisoner  said,  in  efiect,  he  thought  it  hard,  or 
not  fair,  that  Joseph  should  have  the  advantage  of  making  the 
confession,  since  the  thing  was  done  for  his  benefit.  ^  I  told 
Joseph,  when  he  proposed  it,  that  it  was  a  silly  business,  and 
would  only  get  us  into  difficulty.'  Phippen,  as  I  supposed  to 
reconcile  Frank  to  Joseph's  confessing,  told  him,  that  if  Joseph 
was  convicted,  there  wot^J  be  no  chance  for  him  (Joseph), 
but  if  he  (Frank)  was  convicted,  he  might  have  some  chance 
ibr  procuring  a  pardon.  Phippen  then  appealed  to  me  and 
asked  me  if  I  did  not  think  so.  I  told  him,  ^  I  did  not  know  , 
I  was  unwilling  to  hold  out  any  improper  encouragement.'  " 

The  counsel  for  the  prisoner  objected  to  the  witness's  stating 
any  further  confessions,  it  appearing  that  a  hope  of  pardon  was 
held  out  to  the  prisoner  if  he  would  make  a  confession. 

Webster^  for  the  Commonwealth,  said  that  as  a  general  prm- 
ciple,  confessions  are  evidence.  To  exclude  them,  the  pris- 
oner must  show  that  they  were  not  voluntary.  In  the  course 
of  the  conversation  referred  to  by  the  witness,  the  prisoner 
made  important  admissions,  which  the  government  are  entitled 
to  prove,  unless  they  come  within  the  exception.  There  is  no 
evidence  that  they  were  obtained  by  encouragement  or  menace. 
No  confession  was  asked  of  the  prisoner,  but  he  was  merely 
requested  to  assent  to  his  brother's  making  a  confession.  He 
is  not  told  that  it  will  be  better  for  him  to  assent  ;  but  just  the 

*  See  1  Chitty  on  Crim.  Law,  (3d  Am  ed.)  617,  Gfri  and  cases  cited  m 
•oira;  RoMoe't  Dig.  Crim.  Ev.  123;  Revued  Stat.  c.  135,  §  14. 
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Comnion-     reverse  ;  that  making  such  a  confession  will  save  bis  brotbei 

^^^         and  be  better  on  the  whole,  but  that  it  will  be  worse  for  the 

Knapp.       prisoner.     If  there  was  any  encouragement,  the  object  of  it 

was,  not  to  procure  the  prisoner's  confession,  but  to  induce  him 

to  consent   that  another   person   should   make  a  coufesEioo. 

What  he  uttered  besides,  was  not  upon  such  encouragement. 

Dexter  and  Gardiner,  contrdj  observed  that  evidence  of  the 
slightest  improper  influence  upon  the  prisoner,  would  exclude 
his  confessions.  It  is  said  that  nothing  was  asked,  except  an 
assent  that  Joseph  should  confess  ;  but  such  assent  is  itself  a 
501  confession,  and  the  prisoner  was  encouraged  to  assent,  by  the 
chance  of  pardon  which  was  held  out  to  him.  That  the  Ian- 
guage  of  Phippen  was  understood  as  encouragement,  is  proved 
by  the  remark  of  Colman,  that  he  was  unwilling  to  hold  out 
improper  encouragement.  The  natural  import  of  the  words  is, 
if  Joseph  is  convicted,  he  will  have  no  chance  ;  if  you  confess 
and  are  convicted,  there  may  be  a  hope  for  pardon.  If  the 
encouragement  applied  only  to  the  assent,  yet  all  that  was  said 
by  the  prisoner  afterwards  was  under  the  same  influence,  and 
therefore  cannot  be  received  in  evidence.  As  to  the  nature 
of  this  species  of  evidence,  they  cited  Foster,  243  ;  Phil.  £v. 
(1st  Am.  ed.)  86,  81,  and  note;  2  Stark.  Ev.  48 ;  Rex  v. 
Thompsoiiy  1  Leach,  325. 

Wilde  J.  and  Morton  J.  expressed  tht  ■*  opinions,  that  the 
assent  of  the  prisoner  that  Joseph  should  confess,  would  imply 
that  the  prisoner  was  guilty  ;  that  the  assent  was  given  under 
the  influence  of  a  hope  of  pardon  which  was  held  out  to  him  ; 
and  that  the  subsequent  admissions  at  the  same  interview  must 
be  considered  to  have  been  made  under  the  same  influence. 
Putnam  J.  dissented. 
Jhguit  6th,  Afterwards  the  Court,  upon  the  application  of  the  counsel 
^or  the  government,  consented  to  bear  a  second  argument  upoo 
the  question. 

Webster  insisted,  that  the  assent  proposed  to  be  obtained 
ffom  the  prisoner  was  not  in  the  nature  of  a  confession,  within 
the  rules  of  law  admitting  and  excluding  confessions.  The 
principle  is,  that  a  man  confesses  what  he  is  entitled  to  with- 
hold ;  he  reveals  a  secret  within  his  own  breast,  which  he  ba^ 
a  right  to  retain  ;  and  as  he  gives  up  some  hing  which  the  pub 
sio 
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Ac  IS  not  entitled  to,  the  gift  is  to  be  free  and  voluntary,  like     Commoii. 
other  donations.    Here  the  prisoner  gives  up  nothing.    Joseph  ^^ 

has  full  power  to  make  a  confession,  whether  Francis  assents  Knapp. 
or  dissents.  Francis  was  not  asked  for  any  confession.  There 
is  no  evidence  that  he  knew  what  Joseph  would  disclose,  or 
that  the  disclosures  would  implicate  himself.  It  is  no  confes- 
sion criminating  himself,  to  say  that  another  person  accused 
may  make  the  best  terms  he  can  with  the  government.  A 
confession  is  sotnething  that  can  be  used  against  the  defendant ; 
this  assent  is  not  evidence.  It  is  merely  introductory  ;  as  a 
part  of  a  conversation  which  is  material,  it  may  be  stated,  but  S09 
in  itself  it  is  nothing. 

What  was  said  to  the  prisoner,  even  if  had  been  with  a  view 
to  draw  out  a  confession,  was  not  a  threat,  nor  a  promise  of 
favor,  such  as  the  law  regards.  It  cannot  be  pretended  that 
there  was  any  threat ;  and  an  offer  to  increase  the  chance  of  a 
conviction  and  throw  the  prisoner  upon  executive  clemency,  is 
eertainly  not  a  promise  of  favor.  It  shall  not  be  said  to  a  per- 
son accused,  that  it  will  be  better  for  him  if  he  confesses,  and 
worse  for  him  if  he  does  not  confess.  This  is  the  extent  of 
the  rule.  2  Stark.  £v.  48.  Making  a  confession  must  be 
represented  to  him  as  being  for  his  personal  benefit,  not  for  the 
benefit  of  his  friends.  It  must  have  regard  to  his  own  temporal 
punishment  for  the  offence  charged* 

All  the  supposed  encouragement  applied  solely  to  the  pomt 
of  the  prisoner's  assenting  to  Joseph's  making  a  confession,  and 
not  to  any  confession  of  his  own. 

DexUr  and  Gardiner^  contra.  The  principle  in  regard  to 
confessions  is,  not  that  the  party  has  a  secret  of  his  own  which 
shall  not  be  extorted  from  him,  but  that  his  statement,  whether 
't  discloses  a  secret  or  not,  must  be  made  voluntarily,  in  order 
to  be  credible.  It  is  said  that  Joseph's  confession  was  not  the 
property  of  the  prisoner.  This  is  true ;  but  when  asked  to 
assent  to  Joseph's  confessing,  his  power  to  assent  or  dissent  is 
his  own  p**-ft^8rt},  and  if  he  assents  it  implies  his  participation 
m  the  offence.  The  proposition  made  to  him  was,  in  its  natural 
import,  that  Joseph  had  determined  to  confess,  upon  condition 
that  the  prisoner  gave  his  assent ;  and  to  induce  him  to  assent, 
the  hope  >f  pardon  was  held  out  to  him.     And  if  favor  would 
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Common-  result  to  bim  rrom  consenting  that  Joseph  should  confess,  vrell 

^  might  he  suppose  that  his  chance  would  be  still  better  if  be 

Knapp.  made  admissions  himself. 


August  7ih,  Morton  J.  The  general  question  presented  and  on  which 
we  have  maturely  deliberated,  is,  whether  certain  confessions 
of  the  prisoner  are  admissible  in  evidence.  We  know  not 
what  they  are,  but  presume  them  to  be  important.  As  the 
question  does  not  depend  upon  authorities,  but  upon  geneiid 
principles,  1  think  we  have  had  all  the  light  of  which  the  case 
is  susceptible,  and  we  are  ready  to  declare  our  opinions. 
503  The  general  principle  is  well  settled,  that  the  confessions  of 

parties  in  civil  suits  or  criminal  prosecutions,  are  to  be  received 
in  evidence.  It  is  equally  clear,  that  confessions  made  under 
some  circumstances  are  not  admissible.  Where  they  are  en- 
tirely voluntary,  they  are  to  be  received ;  but  where  they  are 
drawn  out  by  any  expectation  of  favor  or  by  menaces,  they  are 
to  be  rejected.  The  question  is,  whether  the  facts  before  us 
show  a  case  within  the  exception  to  the  general  rule ;  in  other 
words,  whether  the  confessions  were  voluntary  or  not. 

In  determining  this  question,  it  is  proper  to  take  into  view 
the  reason  on  which  confessions  so  drawn  out  are  excluded. 
It  is  not  because  of  any  breach  of  good  faith  in  admitting  them, 
nor  because  they  are  extorted  illegally,  (though  there  may  be 
cases  in  which  this  would  exclude  them,  as  where  a  magistrate 
puts  the  accused  upon  his  oath,)  but  the  reason  is,  that  in  the 
agitation  of  mind  in  which  the  party  charged  is  supposed  to  be, 
he  is  liable  to  be  influenced,  by  the  hope  of  advantage  or  fear 
of  injury,  to  state  things  which  are  not  true. 

In  this  connexion  it  may  not  be  improper  to  state,  that  this 
influence,  which  is  to  exclude  the  party's  confessions,  must  be 
external  influence,  and  not  the  mere  operations  of  his  -own 
mind.  It  may  be  that  his  own  reasonings  may  induce  him  to 
think  that  he  will  derive  advantage  from  a  confession,  and  he 
may  thus  be  led  to  state  things  which  are  untrue,  but  there  can 
be  no  evidence  of  that  fact.  Cases  have  happened,  where 
men  have  been  convicted  on  then*  confessions  which  were  false, 
or  have  been  acquitted  against  their  confessions.  In  Hallt 
case  the  prisoner's  own  motives  excluded  his  admissions.  He 
bad  asked  whether  he  might  become  a  witness  for  the  crown 
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and  the  evidence  of  this  was  rejected,  on  the  ground  that  he     Coiomoii- 
boped  for  favor.     Whether  the  point  would  be  so  ruled  in  this       ^^J»™ 
Commonwealth,  it  is  not  necessary  to  consider.  Knapp. 

A  question  was  made,  whether  the  inducement  must  be  of  a 
personal  nature.  It  may  be  supposed  that  a  desire  to  benefit 
a  child  or  other  near  relation,  may  hold  out  as  strong  an  in- 
ducement to  falsify,  as  where  the  advantage  contemplated  is 
entirely  personal.  And  there  is  one  case  reported,  where  an 
innocent  person  was  tried  for  his  life,  having  made  admissions 
against  himself  in  order  to  screen  his  brother.  Though  this 
should  seem  to  come  within  the  reason  of  the  exception,  I  do 
not  find  it  in  the  books,  and  I  am  not  disposed  to  extend  the  504 
exception.  Indeed  I  have  sometimes  doubted  whether  confes- 
sions, with  the  accompanying  circumstances,  ought  not  always 
to  be  received  in  evidence ;  but  the  law  is  settled  otherwise. 
So  far  as  relates  to  this  point,  I  consider  the  argument  sound, 
that  the  advantage  expected  must  be  personal. 

With  respect  to  the  assent  of  the  prisoner,  if  it  were  re- 
quested in  relation  to  an  immaterial  fact,  not  implying  any  guilt 
on  his  part,  any  subsequent  statements  by  him  would  not  be  ex- 
cluded. But  the  question  here  is,  first,  whether  the  assent  of 
Francis  to  Joseph's  making  a  confession,  would  be  evidence 
against  Francis.  This  would  depend  upon  the  circumstances. 
If  Francis  were  told  what  Joseph  had  confessed,  his  assent 
might  or  might  not  implicate  himself,  according  to  the  facts 
stated  by  Joseph.  But  if  he  were  told  that  Joseph  would  con 
fess,  without  being  told  what  the  confession  would  be,  and  he 
were  requested  to  assent  to  the  making  of  the  confession,  his 
assent  or  dissent  would  be  evidence  against  him ;  his  silence 
even  might  be  urged  against  liim,  as  he  would  naturally  inquire 
what  the  confessions  were  to  be,  unless  he  already  knew.  In 
the  present  case  we  must  take  the  facts  as  they  have  been  dis- 
closed by  the  witness.  He  and  Phippen  Knapp  having  gone 
to  the  cell  of  Francis,  Phippen  says,  **Well,  Frank,  Joseph 
has  determined  to  make  a  confession,  and  we  want  your  con- 
sent." Francis  answers,  that  it  is  hard,  or  not  fair,  that  Joseph 
should  have  the  advantage  of  making  a  confession,  when  this 
thing  was  done  for  his  benefit.  Phippen  then  tells  him,  that 
<^  if  Joseph  is  convicted,  there  will  be  no  chance  for  him  (Jo- 
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ConoKMi-     seph),  but  that  if  be  (Francis)  is  coovicted,  be  may  have  some 
y^  chance  for  procuring  a  pardon.'*     If  tbe  assent  of  Francis  was 

l^Pi^  voluntary y  we  could  not  reject  tbe  evidence  of  it,  and  the  ques- 
tion is,  whether  it  was  or  was  not  voluntary.  Whether  this 
assent  would  affect  the  prisoner,  is  immaterial  as  respects  the 
present  question.  The  conversation  was  upon  an  undersUiod- 
ing  on  (he  part  of  the  prisoner  and  of  the  witness,  that  the  pris* 
oner  was  required  to  assent  to  an  arrangement  which  would 
involve  him  in  a  conviction  for  a  capital  crime,  and  that  bis 
only  chance  rested  on  the  hope  of  procuring  a  paidon.  Wbetb* 
er  be  was  mistaken  or  not  as  to  the  legal  effect  of  the  woids, 
M5  still  the  influence  would  be  the  same.  I-  think  therefore  tlie 
assent  would  be  evidence  against  the  pi  isoiier,  and  so  ought  not 
to  be  admitted ;  and  any  declaration  made  afterwards,  on  tbe 
understanding  that  he  bad  consented  to  a  confession,  must  be 
considered  as  made  under  the  same  influence. 

It  is  argued,  however,  that  tbe  confession  was  voluntary,  for 
though  he  was  told  be  would  have  a  chance  for  a  pardon,  yet 
that  was  proposed  as  an  independent  fact  for  his  consideration, 
and  not  as  a  condition.  But  the  question  is,  how  was  it  under* 
stood  ?  If  the  remark  was  made  not  in  a  form  to  influence 
him,  it  would  not  exclude  his  confessions.  It  is  necessary  to 
attend  to  the  circumstances.  The  prisoner  is  told  that  Joseph 
IS  about  to  confess,  and  he  is  asked  to  give  his  consent.  He 
then  states  his  reasons  why  he  should  not  consent.  It  is  ar- 
gued, that  whether  he  consented  or  not,  was  immaterial.  As 
to  Joseph^s  right  to  become  a  witness  for  tbe  government,  this 
IS  true  ;  and  it  is  also  true,  that  Joseph's  confessions  would 
not  be  evidence  against  the  prisoner ;  but  the  witness  and 
Pbippen  went  to  his  cell  to  obtain  his  consent.  It  may  be  tliat 
Joseph  would  not  confess  without.  The  reasons  however  are 
immaterial.  It  is  enough  that  his  consent  was  wanted.  It 
was  not  stated  to  him  that  Joseph  had  confessed,  but  that  he 
bad  determined  to  confess.  The  witness  and  Phippen  thought 
the  prisoner's  consent  important,  and  so  did  the  prisoner,  as  be 
gave  his  reasons  for  refusing  it.  Phippen  then  said,  if  Joseph 
should  be  convicted,  he  had  no  chance,  but  that  if  the  prisoner 
was  convicted,  be  had  some  chance  of  being  pardoned.  There 
can  be  no  doubt  but  that  this  was  said  for  tbe  purpose  of  pro 
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euring  his  assent,  and  the  hope  of  pardon  was  held  out  to  him. 
This  must  exclude  the  evidence.  The  form  of  the  words  is 
immaterial.  The  question  is,  was  the  prisoner  influenced. 
He  hesitated,  until  an  inducement  was  held  out.  An  induce- 
ment which  may  operate  is  sufficient  to  exclude  a  confession, 
but  here  it  appears  the  encouragement  did  influence  the  prison- 
er, for  before  it  was  offered  he  refused  his  assent  and  afterwards 
be  gave  it. 

The  former  decision  of  the  Court  I  think  was  right,  and  the 
evidence  ought  not  to  be  admitted. 

Wilde  J.  This  is  an  important  question  in  an  important 
cause,  and  if  the  established  principles  of  law,  as  applied  to 
the  facts  in  the  case,  will  not  sustain  our  former  decision,  we 
certainly  shall  be  very  ready  and  desirous  to  set  it  right ;  but 
after  the  utmost  attention  and  deliberation,  I  cannot  say  that  I 
entertain  any  doubt  as  to  the  correctness  of  the  decision. 

The  material  facts  are,  that  the  prisoner  was  informed  by  his 
brother  Phippen,  that  Joseph  had  concluded  to  confess^  and 
that  he  wished  to  procure  the  prisoner's  consent ;  which  Phip- 
pen advised  him  to  yield  ;  encouraging  him  with  the  hope  of  a 
pardon,  if  he  should  be  convicted.  The  question  is,  whether, 
after  such  encouragement,  the  consent  of  the  prisoner  to  this 
arrangement  can  be  given  in  evidence  against  him. 

The  general  rule  is,  that  all  voluntary  confessions  made  by 
a  person  charged  with  an  offence,  may  be  given  in  evidence 
against  him.  This,  however,  is  a  very  doubtful  species  of  evi- 
dence, and  is  to  be  admitted  with  great  caution.  Hasty  con- 
fessions may  be  easily  extorted  by  threats  or  promises  from  a 
person  accused  of  a  crime,  when  in  a  state  of  agitation  and 
alarm ;  and  then  fore  all  such  confessions  are  excluded  from 
the  consideration  of  the  jury.  The  slightest  influence,  say  the 
books,  is  sufficient  to  exclude  them. 

Then  was  there  any  influence  used  by  Phippen,  to  draw 
from  the  prisoner  his  consent  to  the  plan  proposed  f  This,  it 
appears  to  me,  cannot  be  doubted.  The  object  of  the  visit  to 
the  prisoner's  cell  was,  to  procure  his  consent.  The  hope  of 
pardon  was  held  out  to  him  for  the  purpose  of  influencing  him, 
9nd  it  must  be  presumed  that  it  did  influence  him,  for  at  first 
he  objected  to  the  proposal  made. 
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Comrnon-         But  it  has  been  argued,  (and  this  is  the  principal  argqroeDC,) 
^^^  that  the  consent  of  the  prisoner  to  Joseph's  confesbion  doe« 

Knapp.  not  amount  to  an  admission  of  his  own  gui]t,  and  has  no  ten* 
dency  to  prove  it.  I  admit  that  the  assent  of  the  prisoner  to 
the  proposal  of  Phippen  was  not  strictly  speaking  a  confes- 
sion, nor  a  direct  admission  of  his  own  guilt ;  but  in  relation  to 
the  rules  of  evidence  I  think  it  equivalent.  Taken  in  connex- 
ion with  the  previous  conversation  and,  circumstances  stated  by 
the  witness,  it  would  be  evidence,  and  strong  evidence,  against 
the  prisoner.  It  might  he  forcibly  urged  to  the  jury  as  an  im* 
M7  plied  admission  of  his  guilt.  It  would  show  his  knowledge  of 
the  criminal  transaction,  and  that  he  adopted  a  plan  professedly 
founded  on  the  supposition  that  he  and  Joseph  were'  guilty  of 
the  charge  against  them.  It  is  true  that  it  would  not  show  in 
what  particular  manner  they  participated  in  the  guilt,  whetlier 
as  principals  or  accessories ;  but  the  question  is  not  whether 
the  evidence  offered  would  be  sufficient  to  convict  the  prison- 
er,  or  whether  he  made  a  full  or  partial  confession  ;  for  if  his 
consent  to  Phippen's  proposal  would  be  evidence  against  him, 
tending  to  establish  his  guilt,  it  cannot,  as  it  seems  to  me,  be 
admitted,  without  violating  a  well  established  rule  of  evidence. 

The  remaining  question  is,  whether  evidence  of  any  subse- 
quent confessions  should  be  admitted.  It  said  that  these  con- 
fessions were  not  procured  by  any  improper  influence  or  per- 
suasion ;  and  that  the  prisoner  was  not  even  advised  to  confess* 
Still,  however,  if  his  assent  to  Phippen's  proposal  be  evi- 
dence against  him,  and  is  to  be  excluded,  because  it  was 
improperly  procured,  then  his  subsequent  confessions  ought  to 
be  excluded  also.  The  rule  is,  that  when  a  confession  has 
been  improperly  obtained,  all  subsequent  confessions  are  inad- 
missible ;  although  they  may  have  been  made  at  different  tinaes, 
and  to  different  persons  ;  for  the  presumption  is,  that  they  were 
made  under  the  same  influence,  or  in  consequence  of  the  for- 
mer confession. 

For  these  reasons  I  am  confirmed  in  my  former  opinion, 
that  the  evidence  offered  is  wholly  inadmissible. 

Putnam  J.     The  government  offer  to  give  the  confessions 
of  the  prisoner  in  evidence.     His  counsel  object,  because,  as 
they  allege,  it  appears  that  those  confessions  were  drawn  from 
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him  hj  exciting  in  his  mind  a  hope  of  pardon,  or  that  he  was     Coinoum 

influenced  by  the  terror  and  distress  of  mind,  arising  from  the       ^\ 

communications  which  were  made  to  him,  before  he  made  the      Knapp. 

confessions  ;  and  therefore  they  were  not,  in  the  sense  of  the 

law,  voluntary  confessions.     It  is  not  proposed  by  my  learned 

brethren  to  introduce  a  new  rule  of  evidence  in  the  criminal 

law.     The  long  and  well  established  rule  is  recognized,  viz. 

that  the  voluntary  confession  of  the  prisoner  is  one  of  the 

strongest  proofs  of  guilt,  but  it  is  to  be  rejected  if  procured  by 

any  threat  of  harm,  or  promise  of  favor  or  benefit.     The  late         508 

lamented  chief  justice,  upon  the  trial  of  Clarke  for  arson,  in 

this  county,  nine  years  ago,  observed  for  the  whole  Court, 

*^that  evidence  of  confessions  is  to  be  received  with  great 

caution,  yet  when  made  and  satisfactorily  proved,  they  are  the 

best  species  of  evidence  ;  better  than  the  direct  testimony 

of  one  who  should  testify  that  he  saw  the  accused  set  a  lighted 

torch  to  the  building.     In  the  latter  case,  doubts  may  arise  as 

to  the  identity  of  the  person,  or  the  intention  with  which  he 

did  the  act,  or  of  the  veracity  of  the  witness  ;  but  in  the  case 

of  a  voluntary  confession  by  one  of  sufficient  intelligence  to 

know  the  nature  and  consequences  of  his  crime,  no  such  doubt 

can  exist." 

I  propose  now  to  consider,  whether  any  promise  of  favor  oi 
threat  of  harm,  was  made  to  the  prisoner,  which  can  reasona- 
bly be  considered  as  influencing  his  mind  to  make  the  confes- 
sion. If  it  was  so,  the  law  throws  its  protection  around  him 
and  rejects  the  confessions  ;  if  it  was  not  so,  the  government  . 
have  a  right  to  the  evidence.  The  Court  is  called  upon  to  ex- 
ecute a  well  known  and  established  rule  of  the  law,  and  not  to 
decide  a  matter  of  mere  discretion.  The  witness,  the  Rev 
Henry  Colman,  has  clearly  and  deliberately  stated  the  conver- 
sation which  passed  between  the  prisoner  and  his  brother  N. 
Phippen  Knapp  and  himself,  at  the  interview,  before  the  con- 
fessions were  made,  and  the  question  now  is,  whether  there 
was  any  promise  of  favor  if  the  prisoner  would  confess  him* 
ielfy  or  any  threat  of  harm  if  he  would  not  confess  hirMelf^ 
contained  in  that  conversation.  I  can  see  neither  threat  nor 
promise,  which  has  the  least  application  to  the  question  whether 
the  prifloner  himulf  would  make  any  confession.     The  only 
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Conunon-     question  proposed  to  him  was  whether  he  would  assent  to  Jo* 
^^  seph's  making  a  confession  for  himself  (Joieph)      These  ques- 

Knapp.       tions  are  as  different,  as  are  the  personal  identities  of  Joseph 
and  the  prisoner. 

Let  us  consider  the  effect  which  was  apparently  prcxluced  b 
the  mind  of  the  prisoner  from  the  disclosure  and  proposal  :  f 
his  brother  Phippen.  He  announced  Joseph's  deierminoHon 
to  confess.  That  had  been  taken  without  consultation  wrh 
Francis.  It  was  evidently  Joseph's  affair.  Francis  must 
have  seen,  that  it  was  not  a  measure  which  he  could  control. 
ft09  He  could  not  compel  Joseph  to  confess,  if  he  were  unwilling , 
he  could  not  prevent  Joseph  from  confessing,  if  he  chose  to 
confess.  If  indeed  Francis  knew  that  Joseph  originally  pro- 
posed the  thing  for  his  own  benefit,  it  would  indeed  seem  hard 
that  he  should  have  the  advantage  of  becoming  a  witness  for 
the  State.  Francis  did  reason  in  that  way.  He  was  in  the  full 
.  possession  of  his  mind,  and  seemed  unwUling  to  relinquish  to 
Joseph  the  benefit  of  becoming  a  State's  witness.  It  must 
have  been  known  that  one  only  of  them  could  be  admitted  to 
that  privilege.  When  they  desired  Francis  to  assent  to  Jo- 
seph's becoming  the  witness,  it  is  clear  that  he  must  have  given 
up  his  chance  of  being  a  witness  himself.  The  proposal  was, 
therefore,  that  Francis  should  assent  to  something  which  was 
personally  disadvantageous.  But  it  is  said,  there  was  the  hope 
of  a  pardon  held  out  to  him  if  he  would  consent  that  Joseph 
should  confess,  and  that  his  youth  and  magnanimity  and  his 
being  drawn  in  by  Joseph  to  the  criminal  act,  would  recom* 
mend  him  to  the  mercy  of  the  executive.  The  amount  of  this 
argument,  after  all,  is,  that  Francis  might  have  been  induced  to 
believe  that  it  would  be  better  for  him,  that  Joseph  should  cer^ 
tainly  escape^  and  that  Francis  should  have  only  a  chance  of  a 
pardon  if  he  should  be  convicted,  than  that  Francis  should  cer- 
tainly escape  by  becoming  a  witness  for  the  State.  There  was 
then  no  benefit  proposed  to  him. 

If  the  prisoner  had  granted  the  request  of  his  brother  Phip- 
pen, the  fact  would  have  been  wholly  immaterial  upon  this 
trial.  Could  the  government  have  urged  the  jury  to  convict 
Francis,  upon  that  fact  ?  Would  it  folloxv,  that  because  Francis 
was  willing  Joseph  should  confess  himself  to  be  guilty,  fas 
ni 
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tfiereby  acknowledged  his  own  guilt,  or  that  any  confession  Commoii. 
which  Joseph  should  make  would  be  trae  ?  Such  an  inference  ^^^ 
is  disclaimed  by  the  counsel  for  the  government.  An  inference  Knapp> 
quite  as  strong  against  the  prisoner  might  be  drawn  from  the 
fact  that  he  refused  to  assent  to  Joseph's  confessing.  It  might 
be  said,  that  the  prisoner  knew  that  the  confession  would  crimi- 
nate him.  But  the  counsel  for  the  government  disclaim  that 
inference  also.  The  mere  naked  fact,  that  the  prisoner  assent* 
ed  to  Joseph's  making  confessions  for  himself,  would  be  en- 
tirely irrelevant.  Can  any  motive  which  was  proposed  to  nim, 
wiiicn  occasioned  his  assent  or  dissent  to  an  immaterial  fact,  510 
reiating  wholly  to  his  brother,  be  brought  to  bear  upon,  or  con- 
sidered as  influencing  his  own  confession  ?  I  think  not.  The 
operation  of  his  own  confession  would  be,  to  corroborate  the 
evidence  which  Joseph  should  give  against  him.  It  woulJ 
have  been,  in  effect,  just  as  if  he  had  pleaded  guilty.  JVb 
such  proposal  was  made  to  him.  It  formed  no  part  of  the  sub* 
ject  matter  of  the  interview^  that  Francis  should  make  confes' 
sions.  It  was  confined  wholly  to  confessions  to  be  made  by 
Joseph  for  himself,  not  for  Francis.  If  the  mere  assent  or  dis- 
sent would  justify  an  inference  against  the  prisoner,  the  govern- 
ment would  have  the  means  of  compelling  the  prisoner  to 
accuse  himself ;  to  place  him  on  both  horns  of  a  dilemma^ 
nolens  volens.  If  he  assents  that  Joseph  shall  be  a  witness, 
he  by  implication  will  be  supposed  to  admit  the  truth  of  his 
confession.  If  he  refuses,  it  will  be  because  he  knew,  that  if  it 
were  admitted,  it  would  prove  his  guilt.  So  whether  he  as- 
sents or  dissents,  his  guilt  would  be  inferred.  This  cannot  be 
correct.  The  prisoner  might  well  say  and  think,  that  Joseph 
might  do  and  say  what  he  pleased.  This  confession  would  not 
affect  him  (Francis)  when  he  stood  upon  his  deliverance.  I  am 
therefore  unable  to  see  any  reason  known  to  the  law,  which 
authorizes  the  Court  to  reject  the  confessions  of  (he  prisoner. 
But  my  learned  brethren  have  come  to  a  different  result,  and 
the  opinion  of  the  Court  is,  that  the  confessions  of  fne  prisoner 
at  3  rejected,  for  the  reasons  which  my  learned  brethren  have 
given.* 

'  See  Rowoe*!  Dig  Crim.  Ev.  28  «(  Mf . ;  1  Chittj  on  Chrim  Law,  (^d  Am. 
m;  570  cr  #eg.  and  noiei;  Phittipt^B  tan,  1  MooJy't  C.  C.  271 ;  Moor%  v. 
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Common-         After  this  decision,  the  counsel  for  the  prosecution  stated 
^^  that  the  Court  had  misapprehended  their  views  ;  that  thejr  in- 

Kaapp.       tended  to  prove,  not  that  the  prisoner  assented  to  Joseph's 
confessing,  but  that  he  did  not  give  such  assent. 

Wilde  J.  and  Morton  J.  The  question  has  been  argued 
rpon  the  supposition  that  he  did  assent,  and  we  have  so  con- 
sidered it ;  but  if  no  effect  was  produced  by  the  proposition 
made  to  him,  the  evidence  of  his  confessions  is  admissible. 
The  question  to  the  witness  should  be  put  in  such  form  as  not 
to  draw  out  an  answer  that  the  prisoner  did  assent. 

Upon  this  intimation  the  witness  was  asked  if  the  prisoner 
refused  to  assent.    The  witness  answered,  that  there  was  neither 
assent  nor  refusal. 
All  Dexter.     An  assent  is  implied,  if  there  was  no  direct  re- 

fusal. 

WiLDfi  J.  and  Morton  J.  The  witness  says  no  assent  was 
given  or  refused.  The  general  rule  is,  that  confessions  are  ad- 
missible, and  it  is  for  the  prisoner  to  show  that  he  comes  with- 
in the  exception.  If  it  is  left  uncertain  whether  the  exception 
applies,  the  evidence  is  to  be  admitted,  and  if  it  shall  appear 
that  the  confessions  ought  to  be  excluded,  the  jury  will  be  so 
instructed.  As  the  evidence  now  stands,  it  is  not  sufficient  to 
authorize  the  Court  to  say  there  was  an  assent ;  and  the  con- 
fessions therefore  must  be  received. 

The  Attorney' Oeneral  opened  this  cause,  and  he  obtained 
leave  of  the  Court  that  Webster  might  aid  him  in  the  manage- 
ment of  it,  and  close  on  the  part  of  the  government.  When 
the  foregoing  point  of  law  respecting  the  admissibility  of  the 
prisoner's  confessions  came  on  for  ai^ument  the  second  time. 
It  was  stated  that  the  Solicitor-  General  had  prepared  himself 
to  argue  the  question.  But  the  Court  ruled,  that  the  cause 
must  be  conducted,  both  in  regard  to  matters  of  law  and  mat- 
ters of  fact,  by  two  counsel  only  on  the  part  of  the  government. 
See  St.  1785,  c.  23,  §  2. 

After  the  decision  by  which  the  confessions  were  ruled  out, 
the  witness  was  asked  on  the  part  of  the  government,  whether 
any  place  was  pointed  out  by  the  prisoner,  where  a  weapon 

Commonwealth,  2  Leigh,  701 ;  Stale  y.  Guild,  5  Halsted,  163 ;  Sit^es*»  taw,  f 
Rogers's  Rec.  177 }  BiUtmn  t.  Sillers,  5  Har.  &  Johns.  117. 
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might  be4buud.     The  counsel  for  the  prisoner  admitted  that     Coinuion- 
the  witness  might  testify  that  he  found  a  weapon  in  a  particular       ^^^^^ 
place,  but  tliey  contended  that  be  should  not  state  any  con-      Knapfr 
fession  of  the  prisoner  on  the  subject.     Phil.  £v.  (1st  Am. 
ed.)  83 ;  2  Stark.  Ev.  50 ;  Rex  v.  Warriekshall,  Leach  (3d 
ed.)  298.     But  the  Court  were  clear,  that  it  was  competent  to 
the  government  to  prove,  that  the  weapon  was  found  in  the 
place  pointed  out  by  the  prisoner  and  in  consequence  of  his 
direction.^ 

The  counsel  for  the  prisoner,  in  order  to  discredit  the  testi- 
mony of  Palmer,  a  witness  examined  on  the  part  of  the  gov- 
ernment, produced  the  record  of  his  conviction  in  the  Court  of 
Common  Pleas  in  the  State  of  Maine,  for  shop-breaking,  with 
intent  to  steal.  The  counsel  for  the  government  faintly  object- 
ed to  its  admission,  it  being  evidence  of  a  single  act  of  miscon- 
duct on  the  part  of  the  witness  ;  but  the  Court  said  it  was  61S 
clearly  admissible  to  afiect  the  witness's  credibility.  See  Com' 
monweaUh  v.  Ch-eenj  17  Mass.  R.  527,  531,  549.^ 

The  evidence  in  the  case  tended  to  prove  that  Richard 
Crowninsbield  alone  entered  the  house  of  White  and  there 
perpetrated  the  murder,  and  that  the  prisoner  was  in  a  street 
about  300  feet  distant  from  the  house,  aiding  and  abetting. 

DexUr.  Upon  this  evidence  the  prisoner  cannot  be  con- 
victed as  a  principal  in  the  murder.  A  principal  in  the  second 
degree,  according  to  the  law  of  England,  is  by  our  statutes  an 
accessory  before  the  fact,  and  cannot  be  tried  until  there  has 
been  a  conviction  of  the  principal  in  the  first  degree.  In  this 
Commonwealth,  the  crime  of  murder  and  the  trial  and  punish- 
ment, depend  entirely  on  our  statutes ;  which  repeal  the  com- 
mon law  on  this  subject.  The  St.  1784,  c.  44,  entitled  ^^  an 
act  against  murder  and  manslaughter,"  provides,  *^  that  whoso- 
ever shall  comm't  unlful  murder,  shall  suffer  the  pains  of  death." 
The  St,  1784,  e.  65,  entitled  *^  an  act  against  accessories  to 
crimes  and  felonious  assaulters,"  enacts,  in  §  1,  ^^that  if  any 
fenon  shall  aid,  assist,  abet,  counsel,  hire,  command  or  pft>« 

>  See  SiaU  ▼.  Cnmk,  S  Bailey,  67;  Jaekson'M  mm,  1  Rogera'e  Ree.  98, 
Ahycff'j  Mue,  5  Rogen't  Ree.  177;  RcMOoe't  Dig.  Crim.  £▼.  96  il  Mf.;  1 
Chitty  on  Crim.  Law,  (3d  Am.  ed.)  571,  572. 

>  Confiniied  in  Reyiaed  Stat.  e.  94,  ^  56. 
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Coinmun-     -^ure  any  person  to  commit  the  crime  of  murder,  &c.  he  is  and 
^  ihall  be  considered  as  an  accessory  before  the  fact  to  the  prin- 

i^ii&PP^  cipai  offender  or  offenders,  and  being  thereof  convicted,  shall 
suffer  the  like  punishment  as  is  by  law  assigned  for  the  crime 
to  the  commission  of  which  he  shall  be  so  accessory."  The 
words  are  ^'  any  person^^^  nothing  being  said  of  his  being  prennt 
or  absent.  The  enactment  that  he  shall  be  considered  as  an 
accessory  before  the  fact,  implies  that  he  shall  not  be  put  upon 
bis  trial  before  the  principal  is  convicted.  This  prosecution 
is  founded  on  St.  1804,  c.  123,  entitled  *^an  act  providing  for 
the  punishment  of  the  crimes  of  murder,  &c.  and  for  the  pre- 
vention thereof."  It  enacts,  ^*  that  if  any  person  shall  commit 
the  crime  of  wilful  murder,  or  shall  be  prtsentj  aiding  and 
abetting  in  the  commission  of  such  crime,  or  not  being  presenty 
shall  have  been  accessory  thereto  before  the  fact,  by  counsel- 
ling, hiring  or  otherwise  procuring  the  same  to  be  done,  every 
such  offender,  who  in  the  Supreme  Judicial  Court  shall  be 
duly  convicted  of  either  of  the  felonies  and  offences  aforesaid, 
shall  suffer  the  punishment  of  death."  The  Si.  18C5,  c.  88, 
ft  IS  entitled  *^an  act  to  repeal  divers  laws  respecting  cnmes  and 
offences,"  repeals  the  St.  1784,  c.  44,  but  not  the  St.  1784, 
c.  65 ;  and  the  clause  which  makes  an  abettor  an  accessory  be- 
fore the  fact,  is  still  in  force,  unless  it  is  repealed  by  St.  1^04, 
c  123.  We  say  it  is  not  repealed  by  this  statute,  but  is  con* 
sistent  with  it.  This  statute  provides  that  accessories  in  one 
mode,  namely,  by  being  present^  aiding  and  abetting,  and  ac- 
cessories in  another  mode,  namely,  by  counselling,  &c.  not 
being  present,  shall,  upon  being  duly  convicted,  suffer  death. 
A  repeal  by  implication  is  not  to  be  favored.  Fats  v.  Mars* 
teller,  2  Cranch,  23  ;  Fisher  v.  Blight,  ibid.  386 ;  United 
States  V.  Palmer,  3  Wheat.  631  ;  United  States  v.  fViltberger, 
5  Wheat.  96  ;  6  Dane's  Abr.  588  ;  Russell  on  Crimes  (Da- 
vis's  ed.)  30,  31  ;  Procter  v.  J^ewhall,  17  Mass.  R.  92  ;  United 
States  V.  One  Case  of  Hair  Pencils,  I  Paine,  400. 

Morton  (Attorney-General)  said  the  St.  1784,  c.  65,  had 
reference  to  persons  who  were  aidmg  and  abetting,  not  being 
prennt.  The  words  aiding,  abetting,  assisting,  though  more 
usually  applied  to  principals,  are  also  applicable  to  accessories 
before  the  fact.     But  this  statute  is  repealed  by  St   1804,  r 
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1^,  which  contains  our  whole  law  of  murder.    6  Dane's  Abr.    ConmioB* 
68B,  689.  '^''i^ 

Dexltr.  The  words  aiding  and  abetting  are  technical,  and  Knq>pk 
include  more  than  accessories  at  common  law.  In  Common* 
wealth  V.  Maeombevj  3  Mass.  R.  257,  Pareone  C.  J.  says^ 
^^  the  words  ^  aiding  and  consenting  in  the  commission  of  the 
offence '  naturally  include  all  thus  aiding  and  consenting,  wheth* 
er  present  or  absent."  To  imply  that  the  words  being  absent 
were  undesignedly  omitted  in  the  statute  qf  1784,  is  departing 
widely  from  the  strictness  commonly  observed  in  the  construc- 
tion of  penal  statutes. 

Putnam  J.  delivered  the  opinion  of  the  Court.  By  the  August  17$^ 
most  ancient  common  law,  as  it  was  generally  understood,  those 
persons  only  were  considered  as  principals  in  murder,  who  ac- 
tually killed  the  man,  and  those  who  were  present,  aiding  and 
abetting,  were  considered  as  accessories.  So  that  if  he  who 
gave  the  mortal  blow  were  not  convicted,  he  who  was  prennt 
and  aiding,  being  only  an  accessory,  could  not  be  put  upon  his 
trial.  But  the  law  was  otherwise  settled  in  the  reign  of  Henry  5l4 
IV.  It  was  then  adjudged,  that  he  who  was  present^  aiding 
and  abetting  him  who  actually  killed,  was  to  be  considered  as 
actually  killing,  as  much  as  if  he  himself  had  given  the  deadly 
blow.  The  law  has  been  so  understood  from  that  time  to  the 
present,  unless  it  has  been  altered  by  our  legislature  by  St. 
1784,  e.  65,  as  has  been  contended  by  the  counsel  for  the  pris- 
oner. 

It  is  urged,  that  by  the  first  section  of  that  statute,  the  dis- 
dnction  previously  existing  between  persons  present^  and  per- 
sons not  preseniy  aiding  and  abetting  the  commission  of  the  fel- 
ony, was  done  away  ;  so  that  all  persons,  whether  present  or 
absent,  who  should  only  aid  and  abet  another  to  commit  mur- 
der or  other  felony,  should  be  considered  and  taken  to  be  ac- 
cessories only,  and  have  all  the  privileges  of  accessories,  —  one 
of  which  was,  not  to  be  compelled  to  answer  before  the  princi- 
pal offender  should  have  been  convicted. 

As  this  point  is  of  great  importance  in  the  case,  the  Court 
have  exammed  it  with  care,  and  after  much  deliberation,  are 
of  opinion  that  the  St,  1784,  c.  65,^  was  not  intended  to  alter 

>  8ee  ReriKd  Stat  e.  133,  §  1. 
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Common  the  common  law  as  it  then  stood,  but  referred  to  ^^rsons  aidmg 
^®*^^  and  abetting  who  were  not  present,  who  were  then  technically 
Knapp.  considered  as  accessories.  The  title  of  the  act  indicates  its 
object.  It  was  ^^  an  act  against  accessories  to  crimes  and  felo- 
nious assaulters."  It  did  not  purport  to  make  any  new  de- 
scription of  the  persons  who  should  be  considered  as  accesso- 
ries, but  to  provide  for  the  punishment  of  such  offenders. 

It  is  an  established  rule,  that  a  statute  is  not  to  be  constiued 
so  as  to  repeal  the  common  law,  unless  the  intent  to  alter  it  is 
clearly  expressed.  No  such  intention  can  be  reasonably  infer- 
red from  the  language  of  these  statutes.  The  words  of  the 
statute  of  1784  describe  accessories  before  and  after  the  fact, 
and  if  it  had  been  the  intention  of  the  legislature  to  restore  the 
old  distinction  as  to  accessories  at  the  fact,  it  would  have  de- 
scribed such  offenders  by  apt  words. 

When  technical  words  are  used,  they  are  to  be  understood 
in  their  technical  sense  and  meaning,  unless  the  contrary  clearly 
appears.  The  object  of  this  statute  being  to  provide  for  the 
punishment  of  accessories,  we  must  conclude  that  it  related 
only  to  accessories  in  the  legal  sense  at  the  time  of  the  passage 
516  of  the  act,  and  not  to  those  who  were  in  the  eye  of  the  law 
then  regarded  as  principals.  So  that  construing  the  statute  of 
1784,  c.  65,  by  its  own  language,  we  do  not  think  it  can  be 
understood  as  relating  to  persons  prennt  aiding  and  abetting  in 
the  commission  of  a  felony. 

And  we  think  that  the  St,  1804,  c.  123,  §  1,  contains  a  legis- 
lative construction  to  the  same  effect.  It  seems  to  be  very 
clear,  that  this  statute  regards  persons  present  aiding,  &c.  as 
principals  ;  for  otherwise  persons  present,  and  persons  absent, 
would  not  have  been  separately  described,  those  who  were  ab- 
sent being  considered  as  accessories  So  that  if  the  former 
statute  had  been  doubtful,  the  doubt  would  have  been  removed 
by  the  latter  ;  especially  when  it  is  considered  that  all  the  stat- 
utes upon  the  same  subject  are  to  be  construed  as  one  statute. 
AitgvstVStfu  The  jury  not  being  able  to  agree  upon  a  verdict,  were  dis- 
charged of  the  cause.  The  prisoner's  counsel  then  moved  for 
a  continuance,  and  in  support  of  the  motion  they  offered  an 
affidavit  of  the  prisoner  himself,  which  stated  the  absence  of  8 
aiaterial  witness  and  the  facts  to  which  he  would  testify.     Weh 
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fier  objected  that  a  capital  trial  cannot  be  postponed  on  the     Common- 
affidavit  of  the  prisoner,  because  he  has  so  much  at  stake  that  ^ 
his  affidavit  is  not  entitled  to  credit.      Wilde  J.  said  such  affi-      Knapp, 
davits  had  been  received  in  other  cases  of  great  importance  to 
the  prisoner.  1     The  counsel  for  the  government  then  admitted 
that  the  witness  would  testify  to  the  facts  stated  in  the  affidavit, 
and  a  new  jury  were  empannelled  to  try  the  cause. 

In  the  first  trial  the  prisoner's  counsel  moved  that  the  jury  AvguM  ifik 
might  view  the  house  where  the  murder  was  committed,  and 
the  ground  in  the  vicinity,  and  the  Attorney' General  expressed 
his  desire  that  the  motion  should  be  granted.  But  per  Curi- 
am. We  refused  such  a  request  in  another  case,  and  it  does 
not  appear  to  us  that  a  view  is  necessary.  It  is  attended  with 
many  inconveniences.  We  know  not  what  the  jury  may  hear 
and  what  impressions  may  be  made  upon  them  while  they  are 
faking  the  view.  The  case  should  be  decided  by  the  evidence 
given  in  court. 

Upon  the  second  trial  the  jury  themselves  requested  that 
they  might  be  permitted  to  see  the  place  of  the  murder,  and 
the  counsel  on  both  sides  expressed  their  desire  that  permission  51C 
should  be  allowed.  The  prisoner  likewise  gave  his  consent. 
The  Court  granted  the  request,  but  with  hesitation,  because  they 
said  this  course  was  without  precedent,  and  if  it  should  turn  out 
to  be  incorrect,  they  had  doubts  whether  they  could  hold  the 
prisoner  to  his  consent.  The  Court  directed  that  no  person 
should  go  with  the  jury,  except  the  officers  having  them  in 
charge,  and  that  no  person  should  speak  to  them,  under  penalty 
of  a  contempt.  Plans  were  exhibited  and  explained  to  the  jury 
in  court,  and  they  were  permitted  to  take  them  with  them.^ 

In  regard  to  prennee^  Dexter  contended  that  to  make  a  man 
a  principal  by  aiding  and  abetting  in  a  felony,  he  must  be  in 
such  a  situation  at  the  moment  when  the  crime  is  committed, 
that  he  can  render  actual  and  immediate  assistance  to  the  per- 
petrator ;  and  that  he  must  be  there  by  agreement,  and  with  the 
intent  to  render  such  assistance. 

Webder  maintained  that  to  constitute  a  presence,  it  is  suffi- 

'  Sec  State  ▼.  Morris,  1  Overton,  220 ;  State  r.  Zellers,  2  Halsted,  220. 
>  The  Court  may  order  a  view  by  any  jury  empannel  led  to  try  a  criminal 
Reviaed  Stot  e,  137,  §  10. 
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Common  cient  if  the  accomplice  is  in  a  place,  either  where  he  may  ten- 
wealth  j^^  ^jj  ^^  ^^^  perpetrator  of  the  felony,  or  where  the  perpetra- 
Knapp.  tor  supposes  he  may  render  aid.  If  they  selected  the  place  to 
afford  assistance,  whether  it  was  well  or  ill  chosen  for  that  pur* 
pose  is  immaterial.  The  perpetrator  would  derive  courage  and 
confidence  from  the  knowledge  that  his  associate  was  in  the 
place  appointed. 

He  also  urged,  that  when  it  is  proved  that  several  persona 
conspired  to  commit  a  murder,  and  that  the  crime  has  been 
perpetrated  by  them,  and  there  is  no  evidence  of  a  part  being 
assigned  to  one  of  them  which  would  make  him  an  accessory, 
the  law  presumes  that  all  of  them  were  principals  ;  that  if  one 
goes  out  with  the  others,  with  the  design  of  bearing  some  part 
in  the  transaction,  and  it  does  not  appear  that  he  acted  as  an 
accessory,  he  must  be  deemed  a  principal ;  that  if  the  prisoner 
went  out  to  bear  some  part  in  the  murder,  and  the  government 
prove  that  he  went  towards  the  place  where  it  was  committed, 
the  presumption  is  that  he  went  near  enough  to  answer  the  pur* 
pose  in  view,  unless  he  rebuts  the  presumption  by  evidence  to 
the  contrary. 

Putnam  J.,  in  behalf  of  the  whole  Court,  instructed  the  jury 
Jf  as  follows.  There  is  no  evidence  that  the  prisoner  gave  the 
mortal  blows  with  his  own  hand ;  but  it  is  contended  on  the 
part  of  the  government,  that  he  was  prtstni^  aiding  and  abetting 
the  perpetrator,  at  the  time  when  the  crime  was  committed. 
We  are  therefore  to  consider  what  facts  are  necessary  to  be 
proved  to  constitute  Mm,  who  is  aiding  and  abetting,  to  be  a 
principal  in  the  murder  ;  or,  in  other  words,  what,  in  the  sense 
of  the  law,  is  meant  by  being  prennt^  aiding  and  abetting. 

It  is  laid  down  in  Foster's  Crown  Law,  349,  350,  Discourse 
3,  §  4,  that  ^^when  the  law  requireth  the  presence  of  the  ac- 
complice at  the  perpetration  of  the  fact,  in  order  to  render  him 
a  principal,  it  doth  not  require  a  strict,  actual,  immediate  pres- 
ence, such  a  presence  as  would  make  him  an  eye  or  ear  wit- 
ness of  what  passeth.  Several  persons  set  out  together,  or  m 
small  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each 
taketh  the  part  assigned  him  ;  some  to  commit  the  fact,  others 
to  watch  at  proper  distances  and  stations  tc.  prevent  a  surprise. 
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0r  to  favor,  if  need  be,  the  escape  of  those  wbo  are  more  tm-     Common, 
mediately  engaged.     Tbey  are  all,  provided  the  fact  be  com-  ^^ 

mitted,  in  the  eye  of  the  law  present  at  it ;  for  it  was  made  a  Knapp. 
common  cause  with  them,  each  man  operated  in  his  station  at 
one  and  the  same  instant  towards  the  same  common  end  ;  and 
the  part  each  man  took  tended  to  give  countenance,  encourage- 
ment and  protection  to  the  whole  gang,  and  to  insure  the  suc- 
cess of  their  common  enterprise."  In  §  5,  —  "In  order  to 
render  a  person  an  accomplice  and  a  principal  in  felony,  he 
must  be  aiding  and  abetting  at  the  fact>  or  ready  to  afford  as- 
sistance, if  necessary."  So,  in  1  Hawkinses  P.  C.  c.  32,  §  7, 
(7th  ed.)  being  present  in  judgment  of  the  latOy  is  equivalent 
to  being  actually  present^  for,  says  Hawkins,  "  the  hope  of  their 
immediate  assistance  encourages  and  emboldens  the  murderer 
to  commit  the  fact,  which  otherwise  perhaps  he  would  not  have 
dared  to  do,  and  makes  them  guilty  in  the  same  degree  [as 
principals]  as  if  they  had  actually  stood  by,  with  their  swords 
drawn,  ready  to  second  the  villany."  These  principles  have 
been  fully  recognized  by  the  very  learned  and  distinguished 
chief  justice  of  the  Supreme  Court  of  the  United  States,  in  4 
Cranch,  492. 

The  person  charged  as  a  principal  in  the  second  degree  51 S 
must  be  present ;  and  he  must  be  aiding  and  abetting  the  mur- 
der. But  if  the  abettor,  at  the  time  of  the  commission  of  the 
crime,  were  assenting  to  the  murder,  and  in  a  situation  where 
he  might  render  some  aid  to  the*  perpetrator,  ready  to  give  !i 
if  necessary,  according  to  an  appointment  or  agreement  with 
him  for  that  purpose,  he  would,  in  the  judgment  of  the  law,  be 
present  and  aiding  in  the  commission  of  the  crime.  It  must 
therefore  be  proved,  that  the  abettor  was  in  a  situation  in  which 
he  might  render  his  assistance,  in  some  manner,  to  the  com- 
mission of  the  offence.  It  must  be  proved,  that  he  was  in  such 
a  situation,  by  agreement  with  the  perpetrator  of  the  crime,  or 
with  his  previous  Knowledge,  consenting  to  the  crime,  and  for 
the  purpose  of  rendering  aid  and  encouragement  in  the  com- 
mission of  it.  It  must  also  be  proved,  that  he  was  actually 
aiding  and  abetting  the  perpetrator  at  the  time  of  the  murder. 
But  if  the  abettor  were  consenting  to  the  murder,  and  in  a  sit- 
uation in  which  he  might  render  any  aid,  by  arrangement  with 
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the  perpetrator,  for  the  purpose  of  aiding  and  assisting  bim  iu 
the  murder,  —  then  it  would  follow  as  a  necessary  legal  infer- 
ence, that  he  was  actually  aiding  and  abetting  at  the  commission 
of  the  crime.  For  the  presence  of  the  abettor  under  such  cir- 
cumst^ces,  must  encourage  and  embolden  the  perpetrator  to 
do  the  deed,  by  giving  him  hopes  of  immediate  assistance ; 
and  this  would  in  law  be  considered  as  actually  aiding  and 
abetting  him,  although  no  further  assistance  should  be  given. 
For  it  is  clear,  that  if  a  person  is  present  aiding  and  consenting 
to  a  murder  or  other  felony,  that  alone  is  sufficient  to  charge 
him  as  a  principal  in  the  crime.  And  we  have  seen  that  the 
presence  by  construction  or  judgment  of  the  law,  is  in  this  re- 
spect equivalent  to  actual  presence. 

We  do  not  however  assent  to  the  position  which  has  been 
taken  by  the  counsel  for  the  government,  that  if  it  should  be 
proved  that  the  prisoner  conspired  with  others  to  procure  the 
murder  to  be  committed,  it  follows  as  a  legal  presumption,  that 
the  prisoner  aided  in  the  actual  perpetration  of  the  crime  unless 
be  can  show  the  contrary  to  the  jury.  The  fact  of  the  con* 
spiracy  being  proved  against  the  prisoner,  is  to  be  weighed  as 
evidence  in  the  case  having  a  tendency  to  prove  that  the  pris- 
oner aided,  but  it  is  not  in  itself  to  be  taken  as  a  legal  presump- 
tion of  his  having  aided  unless  disproved  by  bim.  It  is  a  qoes* 
tion  of  evidence  for  the  consideration  of  the  jury. 

If,  however,  the  jury  should  be  of  opinion,  that  the  prisoner 
was  one  of  the  conspirators,  and  in  a  situation  in  which  he 
might  have  given  some  aid  to  the  perpetrator  at  the  time  of  the 
murder,  then  it  would  follow,  as  a  legal  presumption,  that  he 
was  there  to  carry  into  efTect  the  concerted  crime,  and  it  wouM 
be  for  the  prisoner  to  rebut  that  presumption,  by  showing  to 
the  jury  that  he  was  there  for  another  purpose  unconnected 
with  the  conspiracy.  We  are  all  of  opinion  that  these  are  the 
principles  of  the  law  applicable  to  the  case  upon  trial. 
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Hoir.  LEMUEL  SHAW,  Chief  Jubtici, 
Hon.  SAMUEL  PUTNAM,      ) 
Hoir.  SAMUEL  S.  WILDE,     VJusticbs. 
Hon.  MARCUS  MORTON,     ^ 


Mkvora5duii  The  Hon.  Lemuel  Shaw,  of  Botton,  in  the  county  of 
Bufiblk,  having  been  appointed  chief  jiutiee  in  thia  Court  in  the  place  of  th« 
Hon.  Isaac  Parker  C.  J»  deceaaed,  took  his  seat  upon  the  bench  at  this  tenn. 


Chester  Owen  versus  Wtllis  Bartholomew. 

Id  the  case  of  a  grant  of  fend  by  the  Commonweahh,  in  which  tlie  land  is  described 
by  courses  and  distances,  withoot  reference  to  monoments,  evidence  of  long 
cootimied  occopaiioo  under  it  is  admissible  to  prove  the  boundaries,  and  though 
the  given  diiunces  are  exceeded,  Uiey  may  be  controlled  by  the  boondaries  so 
proved. 

Grants  of  contiguous  land  by  the  Commonwealth  and  occupation  under  them,  and 
sobssqnent  conveyances  fay  the  grantees  referring  to  monuments  not  existing  at  the 
time  of  the  original  grants,  are  admissible  in  evidence  for  the  same  purpose. 

A  uflual  practice  of  •nrveyors  of  faind  bid  out  by  the  proprietor!  of  a  town,  to  overrun 
the  exact  measures,  is  admissible  to  show  that  the  boundaries  of  an  ancient  grant 
fay  the  Commonwealth  in  an  adjacent  town,  and  described  by  courses  and  distances, 
exceeded  (he  distances  given. 

For  the  same  purpose,  evidence  is  admissible  that  at  the  time  of  An  ancient  grant  by 
the  Commonwealth,  it  was  the  uniform  practice,  in  surveying  such  grants,  to  give 
large  measure. 

▼OL.  IX.  45  •» 
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Whart  a  tenant  of  land  preeoited  a  petitioa  to  the  legtgbtare,  admitttaf  that  the  hnd 
belong«d  to  tho  CommonweHlth  aad  praying  tbat  it  might  be  graaied  to  hin.  and 
thereufwn  the  bad,  bjr  authority  Trom  the  legielature,  was  eold  to  another  pefwo,  k 
was  keid,  (hat  tlie  lemint  was  not  eetopped  from  cetting  up  his  title,  but  that  hie 
631  admisiion  in  his  petition  and  his  deciaratioas,  unespbined,  that  the  had  did  not 

belong  to  him,  were  strong  eTideaoe  against  him,  and  the  burdeo  of  preef  Jiy  m 
him  to  show  that  they  were  TonBded  m  inaooeat  mistake. 

If  two  writs  of  eotry  fur  the  saae  had  are  brought  saocessively  by  difieraat  deaMad- 
ants,  aad  the  tenant  pleads  aW  disttum  ia  ihe  irst  action,  he  is  aot  thereby  pro- 
vented  from  pleading  a  dischimer  in  the  seooad. 

This  was  a  writ  of  entry,  ia  which  the  demandaot  declared 
on  his  own  seisin  within  thirty  years  and  a  disseisin  by  tlie 
tenant.  The  tenant  pleaded  a  disclaimer  as  to  part  of  the  land, 
aiio  non  dissetMicit  as  to  the  residue.  The  demandant  replied 
that  the  tenant  did  claim,  &c.  and  did  disseise,  &c.  The  jury 
found  a  verdict  for  the  tenant  on  both  issues. 

The  demandant  claimed  one  undivided  third  part  of  a  tract 
of  land  conveyed  by  Jonathan  Allen,  as  agent  of  the  Common- 
wealth, on  September  16th,  1824,  to  John  Ward,  Eli  Ensign 
and  the  demandant. 

The  tenant  claimed  under  a  grant  of  the  Commonwealth 
by  their  committee,  Joseph  D wight  and  others,  of  May  17th, 
1766. 

The  Commonwealth  owned  all  the  land  between  Williams's 
grant  on  the  east  and  the  line  of  Mount  Washington  oo  tho 
west,  on  May  17th,  1766,  when  they  granted  to  Austin  and 
Shears,  from  whom  the  tenant  derived  his  title,  ^^  one  hundred 
and  fifty-four  acres  of  said  land  lying  west  of  Sheffield,  and  is 
the  grantees'  improvement,  bounded  easterly  on  Williams's 
grant  and  the  northeast  corner  of  Drake's  land,  thence  running 
west  nine  degrees  north  on  land  of  said  Drake  286  poles,  thence 
running  north  nine  degrees  east  87  poles,  thence  east  nine  de- 
grees south  280  poles,  until  it  comes  to  20  rods  northerly  of 
said  Williams's  grant,  then  on  the  west  side  of  said  grant  to 
the  bounds  first  mentioned." 

The  demandant  claimed  a  parcel  of  land  marked  on  a  pko, 
on  the  ground  that  enough  was  left  to  the  eastward  of  it  ard 
west  of  Williams's  grant,  to  satisfy  the  conveyance  to  Austin 
and  Shears,  according  to  an  exact  measurement  of  the  length 
of  the  lines  given  in  that  grant.  The  tenant  claimed  to  a  line 
about  30  rods  farther  to  the  west  than  the  demandaot  located 
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the  grant,  and  be  disclaimed  the  land  between  that  line  and  the       Owen 
line  of  Mount  Washington.  BarSiolo- 

The  committee  (D wight  and  others)  on  the  same  17th  of  mew 
May,  made  grants  to  Drake  and  to  Joseph  and  John  Owen,  522 
southward  of  the  grant  to  Austin  and  Shears  ;  and  on  Novem- 
ber  27th,  1771,  the  Commonwealth  granted  to  Petite  a  tract  of 
land  to  die  northward  of  the  grant  to  Austin  and  Shears,  which 
came  to  within  a  few  rods  of  the  Lanesborough  Spring,  a 
known  boundary  now  existing. 

In  1823  the  tenant  petitioned  the  legislature  to  grant  to  him 
the  land  described  in  his  petition,  between  the  line  of  Mount 
Washington  on  the  west  and  the  land  granted  to  Austin  and 
Shears  on  the  east.  The  legislature  authorized  Jonathan  Allen 
to  sell  that  land,  and  the  demandant  bought  one  third  of  it. 
The  demandant  contended  that  the  land  purchased  by  him 
went  30  rods  to  the  eastward  of  the  line  to  which  the  tenant 
claimed.  So  that  the  question  for  the  jury  to  setde  was,  where 
were  the  westerly  bounds  of  the  land  granted  to  Austin  and 
Shears.  The  west  line  of  the  grant  to  Williams,  as  laid  down 
in  the  plan,  was  considered  at  the  trial  as  substantially  correct. 
There  was  evidence  tending  to  prove,  that  those  who  claimed 
under  Austin  and  Shears  had  occupied  and  claimed  under  the 
original  grant,  the  premises  demanded,  and  that  a  walnut  tree 
stood  at  the  southwest  corner  of  the  premises  demanded,  which 
was  mentioned  in  the  deed  of  Fellows  to  Benton  of  June  7th, 
1777.  The  tenant  offered  evidence  tending  to  show  that  those 
who  claimed  under  the  grants  of  the  Commonwealth  to  Drake 
and  Joseph  and  John  Owen,  had  occupied  and  claimed,  under 
their  grants  of  the  same  day  and  of  the  same  direction  of  the 
compass  (north  nine  degrees  east)  up  to  the  same  exhibited 
westerly  line  to  which  the  tenant  claimed.  The  tenant  offered 
a  deed  from  Nathaniel  to  William  Owen,  dated  in  1 788,  refer- 
ring to  a  hemlock  tree,  which  it  was  said  (and  there  was  parol 
evidence  to  prove)  stood  on  the  line  produced,  to  which  the 
tenants'  claim  extended.  The  demandant  objected  to  all  this 
testimony  as  irrelevant,  contending  that  the  monuments  referred 
to  were  erected  long  after  the  grant  to  Austin  and  Shears,  were 
re$  inter  alio9  acta^  and  had  no  tendency  to  prove  the  westerly 
line  of  the  grant  of  the  Commonwealth  to  them. 
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Owen  Putnam  J.  admitted   the  evidence  as  having  a  legal  and 

Bartholo-     P^^P^^  tendency  to  fix  the  westerly  bound  of  the  grant  to  Aus- 

mew.  tin  and  Shears,  and  the  other  adjoining  grants  of  the  same  day, 
and  he  instructed  the  jury  that  they  might  take  it  into  consid- 
eration, in  deciding  whether  the  claimants  under  the  grant  to 
Austin  and  Shears  entered  and  claimed  and  occupied  it  as  part 
of  that  grant ;  stating  further,  that  unless  the  jury  believed  it 
did  fall  within  the  bounds,  according  to  the  intent  of  the  parties 
to  that  grant,  the  mere  possession  should  not  operate  against 
the  claim  of  the  demandant  under  the  subsequent  deed  of  the 
Commonwealth.  The  jury  were  also  instructed,  that  as  it  was 
proved  that  the  Commonwealth  were  entitled  to  all  the  land 
between  the  grant  to  Williams  and  the  line  of  Mount  Wash- 
ington, excepting  that  which  had  been  granted  to  Austin  and 
Shears,  it  was  incumbent  upon  the  tenant  to  satisfy  them  that 
that  grant  extended  so  far  to  the  westward  as  to  include  his 
claim,  and  that  the  demandant  was  entitled  to  recover  one  third 
of  all  that  the  tenant  did  not  prove  was  conveyed  to  Austin 
and  Shears. 

The  tenant  introduced  the  evidence  of  a  survey  of  the  town 
of  New  Marlborough,  to  prove  that  the  land  laid  out  by  the 
proprietors  of  that  town,  generally  overran  the  length  of  the 
lines  given.  To  this  evidence  the  demandant  objected,  as  it 
did  not  relate  to  grants  from  the  Commonwealth  ,  but  the  judge 
overruled  the  objection. 

The  tenant  also  produced  evidence  to  prove  that  the  ancient 
grants  in  Mount  Washington  uniformly  overran  (he  exact  meas- 
ures. The  demandant  objected  to  this  evidence,  contending 
that  in  the  absence  of  monuments  the  lines  should  be  ascer- 
tained by  exact  measurement.  But  the  jury  were  instructed, 
that  the  over-measurements  of  the  ancient  grants  were  to  be 
considered  by  them  in  settling  this  boundary,  and  that  they  were 
now  to  locate  that  grant  to  Austin  and  Shears  as  they  believed 
upon  the  evidence  it  would  have  been  located  in  1755,  when  it 
was  made.  It  was  proved  by  skilful  surveyors,  that  the  land 
included  in  that  grant  was  rough  and  mountainous  If  the  line 
were  measured  up  hill  from  Williams's  grant  to  Mount  Wash- 
ington, it  would  go  about  four  rods  to  the  westward  of  the  line 
to  which  the  demandant  claimed  ;  if  measured  down  hill,  i* 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830.  523 

would  make  four  rods  less :  so  that  exact  roatbematical  cer        Owen 
tainty  was  not  to  be  obtained.     The  jury  were  then  to  take     BarUioio- 
into  consideration  the  uniform  usage  of  giving  large  measure  at        mew. 
that  time,  and  we'  e  to  say,  upon  the  whole  matter,  how  far  to        524 
the  westward  the  grant  to  Austin  and  Shears  should  extend. 
The  walnut  tree  and  the  hemlock  tree,  and  the  occupation  of 
the  several  grantees  of  the  Commonwealth,  in  a  continuous  line 
from  north  to  south,  under  the  grants  of  1755,  were  to  be  taken 
into  consideration  in  ascertaining  the  place  of  the  dividing  line 
between  the  lands  then  granted  and  the  lands  since  granted  to 
the  demandant  and  his  associates. 

It  was  proved  that  the  petition  of  the  tenant  to  the  legislature, 
and  also  his  confessions  in  the  country,  conceded  that  some 
part  of  the  land  in  controversy  did  belong  to  the  Common- 
wealth ;  and  the  demandant  contended,  that  the  tenant  should 
be  absolutely  estopped  by  his  petition  to  the  legislature  in  re 
gard  to  so  much.  But  the  jury  were  instructed,  that  his  petition 
and  bis  declarations  were  to  be  considered  as  evidence,  and  if 
unexplained,  strong  evidence,  to  disprove  his  claim  to  the  line 
in  question,  but  were  not  conclusive  upon  him,  and  that  he  was, 
by  the  rules  of  law,  permitted  to  explain  any  inaccuracy  or 
mistakes  in  his  petition  and  declarations. 

The  demandant  requested  the  judge  to  instruct  the  jury,  that 
'n  locating  land  described  in  a  deed,  when  the  length  of  line  is 
given  by  stating  the  number  of  rods,  without  mentioning  any 
monument,  the  number  of  rods  must  be  the  length  of  the  line ; 
that  the  jury  must  limit  the  tenant's  claim  to  the  number  of  rods 
west  of  the  grant  to  Williams,  which  are  stated  in  the  grant  to 
Austin  and  Shears  ;  that  no  monuments  erected  at  any  time 
subsequent  to  the  grant  to  Shears  and  Austin,  by  them  or 
grantees  claiming  under  them,  could  extend  the  line  ;  that  the 
Commorwealth  is  not  presumed  to  be  conusant  of  these  acts  or 
to  have  ratified  them  ;  and  that  this  evidence  has  no  tendency 
to  prove  the  tenant's  title  as  against  the  Commonwealth.  The 
judge  instructed  the  jury  as  before  stated. 

As  to  the  issue  upon  the  plea  of  disclaimer,  the  following 
facts  were  agreed.  The  demandant,  with  two  other  persons 
as  his  tenants  in  common,  heretofore  brought  an  action  against 
the  tenant  for  the  same  land.     The  tenant  pleaded  non  dissei* 
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tivUf  and  the  case  was  tried  upon  that  issue.  Exception  was 
taken,  that  tenants  in  common  could  not  join  in  such  an  action, 
and  the  present  demandant's  name  was  struck  out  and  tlie 
cause  proceeded  to  trial  upon  the  plea  to  the  whole  land.  The 
demandants  in  that  action  were  the  grantees  in  the  deed  under 
which  the  demandant  now  claims. 

The  demandant  moved  for  a  new  trial. 

C.  Jl.  Devcey^  for  the  demandant.  The  grant  to  Austin  and 
Shears  is  definite  as  to  the  length  of  the  lines  and  the  points  of 
the  compass,  and  as  no  monuments  are  referred  to,  the  tenant 
cannot  extend  his  claim  beyond  the  description  in  that  deed. 
Contemporaneous  occupation  will  not  control  definite  courses 
and  distances.  Here  however  there  was  no  such  occupation. 
The  earliest  reference  to  a  monument  is  more  than  twenty 
years  after  the  grant  was  made.  But  the  tenant  could  not 
rightfully  introduce  the  deeds  of  successive  trespassers  upon 
the  land  of  the  Commonwealth.  If  such  deeds,  and  a  pos- 
session for  thirty  years  after  the  grant,  are  admissible  evidence 
to  show  the  construction  of  a  grant  of  the  Commonwealth,  the 
principle  that  the  Commonweakh  cannot  be  disseised  is  nugato- 
ry. Jackson  v.  Botren,  1  Caines's  R.  358  ;  Jackson  v  Reeves^ 
3  Caines^s  R.  293. 

The  demandant  purchased  under  an  authority  given  by  the 
legislature,  founded  on  the  representation  in  the  tenant's  own 
petition.  It  is  not  necessary  to  decide  whether  this  petition  is 
a  technical  estoppel ;  but  it  partakes  of  the  nature  of  an  estop- 
pel so  far  as  to  bar  tlie  tenant  from  setting  up  a  title  against  the 
demandant.  fVallis  v.  Truesdellj  6  Pick.  455  ;  Chapman  v. 
Searlt,  3  Pick.  38  ;  Stonard  v.  Dunfctn,  2  Campb.  344  ;  2 
Pow.  Morlg.  (Rand's  ed.)  437  ;  Lee  v.  Porter^  5  Johns.  Ch. 
R.  272  ;  Savage  v.  Foster^  9  Mod.  35  ;  A'wen  v.  Belknapy 
2  Johns.  R.  573. 

The  question  upon  the  plea  of  disclaimer  has  reference  to 
costs.  The  tenant,  by  pleading  the  general  issue  in  the  first 
action  brought  against  him,  for  the  recovery  of  the  whole  land 
in  controversy,  admitted  that  he  was  the  tenant.  KelUran  v. 
Brovm,  4  Mass.  R.  443. 

Dtoighty  Barnard  and  Hall^  for  the  tenant,  to  the  point,  tha\ 
the  evidence  objected  to  had  been  properly  admitted,  cited 
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I   Phil.  Ev.  (N  York  ed.)  419;  Com.  Dig.  Paroby  A  1  ;       Owuii 
livingtion  v.   Ten  Broeck^  16  Johns.   R.  23;  Jaekion  v      BuSmo^ 
Vedder^  3  Johns.   R.    1 1  ;  Jackson  v.  SmUh^  9  Johns.  R.        mow. 
100  ;  Jaekdon  v.  M'Callj  10  Johns.  R.  377  ;  Doe  v.  Burty        fiafi 
I  T.  R.  701  ;  Rex  v.  Belbinger,  4  T.  R.  821  ;  3  Stark. 
Ev.   1026,  notes  «  and   1  ;  Sargent  v.  Toune^  10  Mass.  R. 
303  ;   Weld  v.  Homhy^  7  East,  199  ;  Baker  v.  Sanderson^  3 
Pick.  354. 

The  petition  cannot  operate  by  way  of  estoppel,  there  hav- 
Dg  been  no  fraud  or  concealment  on  the  part  of  the  tenant. 
The  question  was  put  to  the  jury  favorably  for  the  demandant, 
as  the  burden  was  cast  upon  the  tenant  to  prove  that  he  acted 
under  a  mistake.  Barnard  v.  Pope^  14  Mass.  R.  434  ;  Jack' 
son  V.  Cary,  16  Johns.  R.  302. 

Per  Curiam.     It  is  manifest  this  case  presents  a  question     Sent.  XM 
of  boundary  and  not  of  title.     There  is  no  ground  for  claiming 
a  title  by  adverse  possession,  for  that  cannot  devest  the  title  of 
the  Commonwealth,'  and  evidence  of  the  holding,  if  admissible 
at  all,  must  be  received  as  showing  the  construction  of  the  grant. 

The  question  is,  wliether  the  grant  to  Austin  and  Shears  in* 
eluded  the  whole  or  a  part  of  the  land  in  controversy,  and  if  a 
part,  what  part.  This  was  left  to  the  jury,  and  the  demandant 
moves  to  set  aside  the  verdict,  because  evidence,  which  was 
objected  to  at  the  trial,  was  improperly  admitted. 

The  Court  do  not  mean  to  intimate,  that  where  the  grant  ot 
the  Commonwealth  is  definite  in  its  terms  and  application,  evi- 
dence aliunde  is  admissible  to  control  it ;  but  where  it  is  uncer- 
tain what  land  is  intended,  extrinsic  evidence  must  be  admitted. 
We  think  this  a  case  proper  for  the  admission  of  such  evidence. 
The  tenant  claims  under  an  ancient  grant.  The  deed  refers  to 
no  precise  monuments.  It  refers  to  the  grant  to  Williams,  the 
west  line  of  which  was  uncertain  at  that  time,  and  to  the  gran- 
tees' improvements,  and  to  the  north  line  of  the  grant  to  Drake. 
The  situation  and  extent  of  the  land  could  not  be  ascertained 
from  this  description,  except  by  resorting  to  other  evidence  than 
the  grant  itself.  We  think  all  the  deeds  were  rightly  admitted. 
Those  to  Drake  and  Joseph  and  John  Owen,  made  on  the 
same  day  with  the  grant  to  Austin  and  Shears,  were  of  the  same 

>  See  ConmQnweaiik  t.  MiiUaUrgtr,  7  WatU,  450. 
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length  of  line,  east  and  west,  and  any  evidence  wbicJi  would 
show  the  west  line  of  those  grants  would  prove  that  of  the  land 
in  question.  The  Court  are  all  of  opinion,  that  where  it  is  prop- 
527  er  to  go  into  evidence  aliunde^  it  is  proper  to  consider  contigu- 
ous grants.  Evidence  of  a  location  at  the  time  would  show 
the  land  intended  to  pass,  and  in  the  case  of  Makepeace  v. 
Bancroft,  12  Mass.  R.  469,  monuments  erected  soon  after  the 
grant,  were  admitted  to  be  proved  for  the  purpose  of  showing^ 
the  extent  and  limits  of  the  grant.  ^  Whether  the  monuments 
were  erected  simultaneously  or  subsequently,  would  affect  tbe 
weight,  but  not  the  nature  of  the  evidence.  The  deed  of 
Fellows  to  Benton,  in  1777,  was  competent  evidence,  as  it 
tended  to  settle  tlie  west  line  of  the  land  in  controversy.  So 
the  deed  from  Nathaniel  to  William  Owen,  of  1788,  though  it 
would  have  less  weight,  being  later,  is  yet  of  some  force,  as 
referring  to  a  monument  previously  established. 

Evidence  also  was  introduced,  to  show  that  in  adjacent  town- 
ships there  was  a  tendency  to  overrun  in  the  location  of  grants* 
We  think  this  evidence  was  rightly  admitted,  for  where  lines 
are  referred  to,  mathematical  lines  are  not  intended,  but  such 
as  are  used  by  people  conversant  with  the  busmess  of  survey- 
ing. The  evidence  of  this  description  had  reference  to  the 
town  where  this  land  is  situated,  or  to  a  neighbouring  town, 
and  where  probably  the  same  surveyors  were  employed. 

The  next  question  is,  whether  the  tenant  is  not  estopped 
from  setting  up  his  title  to  this  land,  because  in  his  petition  to 
the  legislature  he  considered  that  this  land  belonged  to  tbe 
Commonwealth.  The  instruction  on  this  point  was  correct. 
The  petition  was  not  a  technical  estoppel,  as  it  was  not  a  record 
nor  under  seal.  Estoppels  are  not  to  be  favored.  If  the  pe- 
tition were  fraudulent,  the  tenant  could  not  set  up  a  title  against 
it ;  but  the  whole  effect  of  it  excludes  any  implication  of  fraud. 
He  admitted  that  his  boundary  was  doubtful,  and  he  wanted  a 
confirmation.  A  man  may  well  say,  I  suppose  I  own  land, 
but  sooner  than  have  a  controversy  with  the  government,  I  will 


"  See  Lerned  f.  Morrill^  2  N.  Hamp  R.  197 ;  Kmnthec  PwrekoBf.  v.  Tifftm^^ 
1  Greenleof,  219 ;  Wattrman  ▼.  Johnson,  13  Pick.  267  ;  Roekwdl  ▼.  Mawu,  6 
Wendell,  4G9;  Lush  t.  Druse,  i  Wendell,  313;  Cults  y.  King,  5  Greenlcfci; 
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pay  a  sum  of  money  to  procure  a  confirmation  of  my  title.       Owen 
The  petition  was  at  most  but  a  strong  admission  of  the  tenant     BarUio]o- 
against  his  own  title.     To  allow  it  to  operate  as  an  estoppel,        mew. 
would  be  making  tide  to  land  depend  upon  parol  evidence.     A 
confession  of  a  party  as  to  boundary  is  strong  evidence  against 
trim,  and  so  it  was  put  to  the  jury  in  the  present  case,  and  it 
was  a  question  proper  for  their  consideration. 

The  only  remaining  point  regards  the  plea  of  disclaimer.  538 
Though  technically,  by  a  plea  of  nul  disseirin  the  tenant 
makes  claim  to  the  land,  yet  it  is  only  in  regard  to  the  action 
in  which  it  is  .pleaded,  and  as  against  the  party  then  demanding. 
It  would  be  carrying  the  technical  rule  too  far,  to  give  it  oper- 
ation in  another  case.  When  a  roan  comes  with  a  better  title 
than  thp  former  demandant,  the  tenant  may  well  plead  a  dis- 
claimer as  to  bim,  though  he  had  previously  set  up  his  right  to 
the  land,  against  the  claim  of  another. 

Judgment  an  the  verdict. 


Hekrt  B.  Botnton  et  al.  versus  Isaac  M.  Regs. 

V  the  pUatiff  ownt  a  mHi  on  one  ride  of  a  river,  and  the  defendaat  a  mill  on  tbe 
oCfaer  ride,  with  a  dan  ia  eommon,  and  each  ia  entitled  to  the  water  alternately  six 
■kmhIm  in  the  year,  each  has  a  right  to  repair  hia  own  iloom  at  any  tirae  of  the 
year;  more  especially  where  each  has  a  right  to  the  surphis  water  not  required  by 
the  other's  mill. 

fa  sodi  caae,  if  the  defendant  nses  ordinary  diligenoe  in  making  ihe  repairs,  he  will 
not  be  responsible  for  an  accidental  damage  to  the  plaintiff. 

Where  such  defendant,  in  order  to  prevent  great  injury  to  both  parties  from  an  acci* 
dent  occasioned  by  him  m  making  repairs,  but  withoot  negligence  on  his  part, 
found  it  necessary  to  raise  the  waste  gate  and  remove  the  ilash-boards  of  the  plain- 
tiff, it  was  held  that  he  was  not  liable  for  tlie  damage. 

Tlie  Si,  8  ^9  Wm»  8, 0. 11,  §  7,  respecikig  survivorship  of  actions, haa,  it  ssmw, 
beenadopted  in  this  Commonwealth. 

Upon  the  death  of  one  of  several  plaintiffs  in  an  action  of  trespass  fiMrrefsiiMfm^^cgi^, 
ibe  action,  by  Si.  1828,  c.  112,  survives  to  hw  co-pbinUffs. 

Trespass,  for  an  injury  done  to  the  plaintiffs'  mill^dam 
Plea,  the  i^eneral  issue. 

The  plaintiffs,  and  those  under  whom  they  claim,  owned  a 
stone  saw-mill  on  the  east  side  of  Williams  river,  and  had 
made  use  of  the  dam  for  more  than  twenty  years.     The  da- 
rn 
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Boynton  fendant  owned  a  fulling-mill  on  the  west  sid«  of  the  river.  Qa 
1^^,  the  11th  of  July,  1827,  the  defendant,  after  making  a  tempo- 
rary  dam,  took  away  an  old  floom  on  the  west  bank  and  dug 
the  dirt  away  for  the  purpose  of  putting  in  a  new  floom.  This 
weakened  the  temporary  dam  in  such  a  manner  that  the  water 
529  pressed  through  it  and  undermined  it ;  and  to  prevent  the  water 
from  doing  damage,  the  defendant  tore  off  the  flash-board*^  and 
hoisted  the  waste-gate  of  the  dam,  east  of  the  centre  of  the 
river.  The  effect  of  this  was,  to  deprive  the  plaintiffs  of  the 
use  of  their  stone  saw-mill  wholly  for  two  or  three  days,  and 
pai'tially  for  ten  weeks. 

On  the  part  of  the  defendant  it  was  contended,  that  he  hacf 
a  common  right  in  the  dam  with  the  plaintiffs  ;  and  that  he  was 
not  liable  for  the  injury.  He  proved  that  twenty-two  years 
previous  to  the  alleged  trespass,  one  Curtis,  under  whom  he 
claims,  with  certain  pei*sons  under  whom  the  plaintiffs  claim, 
built  the  dam,  and  that  the  plaintiffs  and  the  defendant  had  re 
paired  it  together  from  time  to  time,  and  that  until  the  time  ol 
the  trespass  the  water-privilege  had  been  used  in  the  following 
manner,  viz  the  preference  in  the  use  of  the  water  had  always 
been  claimed  by  the  proprietors  of  the  stone  saw-mill,  except 
for  the  season  of  fulling  cloth  for  customers,  which  was  stated 
to  be  from  the  1st  of  September  to  the  1st  of -March,  during 
which  period  the  owners  of  the  fulling-mill  claimed  the  prefer- 
eoce  for  fulling  cloth  for  customers. 

The  defendant  contended,  that  inasmuch  as  the  injury  hap- 
pened to  the  plaintiffs  when  he  was  in  the  act  of  repairing  his 
floom,  he  ought  not  to  be  charged  with  the  damage  sustained  ; 
but  the  plaintiffs  insisted,  that  between  the  1st  of  March  and 
the  1st  of  September  in  each  year,  they  had  a  right  to  the  fufl 
use  of  the  water  for  carrying  their  mill,  and  that  the  defendant 
had  no  right,  for  the  purpose  of  repairing  his  dam,  to  do  any 
thing  which  should  injure  them  in  the  full  use  of  the  water,  and 
that  if,  from  any  attempt  of  the  defendant  to  repair  his  floom, 
he  had  rendered  it  necessary,  in  order  to  prevent  greater  dam- 
age, to  hoist  their  waste-gate  and  take  off  their  flash-boards,  he 
must  be  answerable  in  damages  ;  and  that  it  was  his  duty,  in 
making  his  repairs,  to  have  taken  such  precautions  as  would  have 
prevented  any  damage  to  the  plaintiffs. 
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ffilde  J.  ruled,  that  the  defendant  bad  a  right  to  make  repairs     Boynton 
upon  his  flciom  between  the  first  of  March  and  the  Ist  of  Sep-        i^^*^^ 
tember ;  and  that  he  was  not  answerable  for  the  damage  done 
to  the  plaintiffs  in  taking  off  their  flash-boards  and  hoisting  their 
waste-gate,  provided  the  jury  should  be  satisfied,  that  in  mak*         530 
ing  the  excavation  below  the  dam  for  the  purpose  of  repairing 
his  mill,  he  had  used  due  and  ordinary  diligence ;  and  the  ques- 
tion whether  be  bad  used  such  diligence  was  submitted  to  the 

To  this  opinion  and  direction  the  plaintiffs  excepted. 

In  the  vacation  preceding  the  present  term,  one  of  the  plaln- 
tifis  died,  and  the  surviving  plaintiff  suggested  his  death  as  a 
ground  to  abate  the  suit. 

Dtrightj  C.  A.  Dewey  and  Porter ^  for  the  plaintiffs.  From  SepL^lM 
the  1st  of  March  to  the  Ist  of  September  the  plaintiffs  had  an 
exclusive  right  to  the  use  of  the  water,  unless  there  was  more 
than  their  mill  required,  and  the  defendant  had  no  right  to 
make  his  repairs  during  that  period,  and  he  must  be  responsi- 
ble  for  the  damage  ocrasioned  by  repairing  at  an  improper 
time. 

Ordinary  diligence  is  such  as  a  prudent  owner  of  the  whole 
dam  would  use.  As  the  defendant  owned  only  half  of  it,  he 
was  bound  to  use  more  than  ordinary  diligence. 

But  if  not,  still  he  had  no  right  to  hoist  the  plaintiffs'  gate  and 
take  off  their  flash-boards,  even  for  the  purpose  of  preventing 
a  greater  injury  to  himself  and  perhaps  to  the  plaintiffs. 

The  defendant's  right  to  repair  rests  upon  presumption,  and 
as  he  never  repaired  before,  except  when  he  had  the  preference 
in  the  use  of  the  water,  his  presumptive  right  is  not  to  be  ex- 
tended  beyond  the  use.  Stanley  v.  Whiter  14  East,  340; 
Bealy  v.  Shaw^  6  East,  308  ;  Angell  on  Water-Courses,  48  ; 
1  Phil.  Ev.  (N.  York  ed.)  122. 

The  action  has  abated  by  the  death  of  one  of  the  plaintiffs. 
1  Chit.  PL  66  ;  2  Wms's  Saund.  72  t,  72  m;  3  Bac.  Abr 
707,  Mni  TenatUt  ^c,  K;  Adams  v.  Leland,  7  Pick.  62 ; 
Anonymous  J  Cro.  Car.  609  ;  Com.  Dig.  Abatement^  H  32. 
This  case  is  not  within  St.  1828,  e.  112,  which  provides,  that 
where  a  party  dies,  his  executor  may  come  in  to  prosecute  or 
defend,  for  here  the  wnole  party  plaintiff  is  not  deceased.     No 
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Boynton      case  is  to  be  found,  where  an  executor  is  one  of  the  plaintifii 
j^^^g        and  an  individual  in  his  own  right,  another. 
**■""""■**"        BUhop  and  Byington^  contra.     If  the  suit  does  not  survive 
to  the  surviving  plaintiff,  it  must  to  the  executor  of  the  de- 
ceased, by  virtue  of  the  statute  of  1828. 
631  The  plaintiffs  and  the  defendant  were  tenants  in  common  in 

the  dam.  There  was  a  necessity  for  saving  the  common  prop- 
erty by  hoisting  the  plaintiffs'  gate  and  tearing  down  their  flash- 
boards  ;  and  that  necessity  was  created  by  the  defendant  in 
doing  a  lawful  act.  The  time  taken  for  making  the  repairs  is 
immaterial,  for  if  the  defendant  had  repaired  at  a  season  when 
he  was  entitled  to  a  preference  in  the  use  of  the  water,  the 
plaintiffs  would  nevertheless  have  sustained  a  loss,  they  being 
then  entitled  to  the  use  of  the  surplus  water.  The  parties  must 
make  repairs  together,  when  their  common  property  requires 
it ;  and  when  the  individual  interest  of  either  is  alone  concerned, 
he  must  repair  in  the  manner  which  a  prudent  owner  of  both 
mills  would  adopt.  3  Stark.  Ev.  ]672>  1674,  1444;  Jllder 
V.  Savill^  6  Taunt.  454  ;  6  Bac.  Abr.  Trespass^  F. 
IkpL  JMtt.  Per  Curiam.  The  parties  were  jointly  liable  to  keep  the 
dam  in  repair,  nothing  to  the  contrary  appearing,  and  the  floom 
contiguous  to  the  mill  of  either  was  to  be  supported  at  his  indi* 
vidual  expense.  It  seems  clear  that  this  right  to  repair  extends 
throughout  the  year.  If  ttiere  was  a  preference  in  the  use  of 
the  water  during  part  of  the  year,  but  not  an  exclusive  right, 
then  the  defendant  was  entitled  to  the  surplus  water,  and  he  had 
a  right  to  repair  on  that  account.  But  besides  this,  either  party 
had  not  only  a  right  to  keep  his  floom  in  repair,  for  his  own 
use,  but  his  duty  required  him  to  do  so,  in  order  to  save  the 
water  for  the  use  of  the  other  party. 

The  defendant  then  having  had  the  right  to  make  repairs, 
the  qnestiop  was,  whether  he  used  ordinary  diligence.  This 
question  was  submitted  to  the  jury  with  instructions  that  were 
correct.  If  the  defendant  was  bound  to  keep  his  floom  in  re- 
pair, he  is  not  answerable  for  the  accidental  consequences  of 
repairing,  provided  he  was  not  guilty  of  negligence.  If  any 
accident  happened  which  rendered  extraordinary  steps  neces* 
sary  in  order  to  preserve  the  common  property,  as  lifting  the 
waste-gate  or  removing  the  flash-boards  of  the  plaintiffs,  ho 
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had  a  right  to  enter  on  the  plaintiffs*  land  and  perform  these      Boynton 

The  judgment  therefore  must  be  for  the  defendant  upon  the  ' 

verdict^  unless  the  death  of  one  of  the  plaintiffs  abates  the  ac- 
tion. 

Upon  this  question  the  cause  was  continued  nisiy  and  the 
following  opinion  of  the  Court  was  afterwards  drawn  up  by 

Wilde  J.  The  death  of  one  of  the  plaintiffs  being  suggest* 
ed,  the  question  is,  whether  the  action  may  be  prosecuted  iu 
the  name  of  the  survivor. 

This  is  an  action  of  trespass,  and  by  the  principles  of  the 
common  law  the  death  of  one  of  the  plaintiffs  would  abate  the 
writ,  because  the  cause  of  action  is  charged  as  arising  ex  delic- 
to  ;  and  such  an  action  does  not  survive  to  the  executor.  But 
by  the  St.  S  ^  9  Wm.  3,  c.  M,  §  7,  the  death  of  one  plaintiff 
or  defendant,  when  there  is  another  surviving,  shall  not  abate 
the  suit.  It  is  said  that  this  statute  has  not  been  adopted  in 
.his  Commonwealth.  How  this  may  be  in  point  of  fact,  does 
not  appear,  but  as  it  was  made  in  amendment  of  the  common 
law,  it  seems  that  it  may  be  presumed  to  have  been  adopted 
here.^  Commonwealth  v.  Leach^  1  Mass.  R.  61  ;  Common^ 
teeahh  v.  Knowltofij  2  Mass.  R.  535. 

But  if  ihis  position  cannot  be  maintained,  we  are  of  opiniou 
that  the  survivor  may  prosecute  the  action  by  virtue  of  St. 
1S28,  c.  112.  This  statute  provides,  ^'  that  all  actions  for  in* 
juries  done  to  real  estates,  and  which  do  now  abate  by  the 
death  of  the  parties  to  the  same,  shall  be  considered  as  actions 
and  suits,  which  survive  to  the  executor  or  administrator  of 
such  deceased  parties,  and  may  be  prosecuted  and  defended  in 
the  same  manner,  and  to  the  same  extent,  as  might  have  been 
done  by  the  testators  or  intestates  respectively,  during  their 
liies." 

According  to  the  literal  construction  of  the  statute,  the  ex- 
ecutor or  administrator  of  the  deceased  party  might  be  admit- 
ted to  prosecute  jointly  with  the  surviving  plaintiff.  But  we  do 
not  think  that  such  is  the  true  meaning  of  the  statute.     The 

>  See  Patterson  v.  /ftnn,  5  Peters,  241 ;  1  Baldw.  559 ;  Colley  v.  Merrill^ 
6  Greenleaf,  55 ;  Saekut  y.  Saekett,  8  Pick.  309 ;  Sibley  v.  WUliame,  3  (riU  A 
Johns.  62;  StaU  v.  Campbell^  Charlton,  167. 

VOL.  IX.  46  »« 
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Boyoton  language  is,  that  actions  of  tliis  description  shall  be  considered 
Reea.  ^  actions  and  suiU^  which  survive  to  the  executor  or  adminis' 
"  traior  ;  "  and  the  intention  is,  no  doubt,  that  they  are  to  be 
prosecuted  in  the  same  manner,  as  actions  of  assumpsit  and 
other  actions  which  by  ]aw  survive.  This  we  think  is  the  true 
meaning  of  the  statute.^  If,  however,  we  were  of  a  different 
opinion,  I  should  see  no  difficulty  in  admitting  the  executor  of 
the  deceased  party  to  come  in,  and  prosecute  the  action,  jointlv 
with  the  surviving  plaintiff. 


^stS         Sp£irc£R  Stafford  versw  Martha  Gold  et  aL 

Executors,  &c. 
Same  versus  Same. 

A  demand  due  to  Um  plainliff  u  samving  partner  of  one  firm,  may  be  Joined  ia  Hw 
•ame  action  with  a  demand  due  to  him  aa  the  smriTing  partner  of  another  firm. 

Where  two  actions  are  brought  at  the  same  term  of  the  court,  upon  demands  whiek 
might  have  been  joined,  the  plaimifi'  will  recover  the  same  costs  as  if  he  had  Joined 
the  demands  in  one  action. 

The  plaintiff)  as  the  surviving  partner  of  two  distinct  mer- 
cantile firms,  commenced  two  actions  of  assumpsit,  for  different 
causes  of  action,  against  the  defendants,  at  the  same  term  of 
the  Court  of  Common  Pleas,  both  of  which  actions  were  brought 
up  to  this  Court  and  determined  in  favor  of  the  plaintiff. 

6^1.  23dL  Hubbard  and  Bishop  contended,  that  the  plaintiff  was  entitled 
to  recover  costs  in  only  one  action,  the  St.  1784,  c.  28,  §  12, 
having  provided,  ^^  that  where  a  plaintiff  shall,  at  the  same 
court,  bring  divers  actions  upon  demands  which  might  have 
been  joined  in  one,  he  shall  recover  no  more  costs  than  in  one 
action  only."  To  show  that  the  plaintiff  might  have  joined  the 
two  demands  in  one  action,  they  cited  1  Chit.  PI.  200 ;  Han' 
cock  V.  Haywood^  3  T.  R.  433  ;  Slipper  v.  Stidstone^  5  T.  R. 
493,  and  1  Esp.  R.  47 ;  French  v.  Jindrade,  6  T.  R.  582. 
C.  A,  Deiceyy  for  the  plaintiff. 

S^.  SliCft.        Per  Curiam,     It  is  settled  that  a  surviving  partner  may  join 
in  the  same  action  a  demand  due  to  the  firm,  and  another  due 

•  Bee  Rensed  Stat  e.  d3,  §  IS;  Haven  ▼.  Broum,  7  Greenleaf,  421 ;  intsM 
V.  SlaughUr,  3  J.  J.  Marshall,  (Ken.)  596. 
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to  himself  in  his  own  right.*  For  the  same  reason,  he  may  unite  Stafford 
demands  due  to  him  as  the  surviving  partner  of  two  firms.  q^j^ 
Where  the  plaintiff  sues  en  auUr  draUj  as  executor  or  admin- 
istrator,  tlie  case  is  different.  The  plaintiff  will  therefore  tax 
full  costs  in  one  of  the  suits,  whichsoever  he  may  elect,  and 
in  the  other  he  will  tax  such  additional  costs  as  would  have 
accrued  if  the  causes  of  action  had  been  embraced  by  one 
Miit.* 


Ithamar  Kellogg  versus  Abijah  Curtis,  ^^4 

Admiaistrator  &c.  of  Reuben  Stoddard* 

T^  plaintiff  havinf  Attacked  land,  on  the  fitMind  that  a  pra^ioui  cooveyanee  ot  it 
■mde  by  bis  debtor  to  the  defendant  waa  void  as  againat  crediton,  the  plaintiff 
and  defendant  eaiered  into  a  writtea  agreement  to  sabmit  the  difference  betweea 
the  plaintiff  and  his  debtor  to  three  arbitratora  and  to  abide  their  judgment,  and 
eiroilar  promiaaory  aotee  were  made  by  the  plaiatiff  and  defendant  to  each  other, 
and  were  deposited  in  the  haads  of  one  of  the  arbitrators,  to  be  delivered  up  againat 
tlie  party  who  ahoold  fail  to  perform  hit  agreeoieat;  and  upon  this  the  plaiatiff,  at 
the  re(|aeet  of  the  defendant,  reliaqaiahed  his  attachment  and  diecontiaaed  hie  avat 
against  hia  debtor,  who  had  ahacnoded.  The  defendant  haviag  failed  to  perform 
bis  agreenieat,  the  notes  were  delivered  to  the  pUintiff.  It  was  kM,  that  the  re- 
linquishment of  the  plaintiff 'a  auachment  was  a  safficient  eonsideratioa  for  the 
defeodaat's  note,  and  that  the  plaintiff  might  maintain  aa  action  upon  it. 

I7sld,  also,  that  the  note  was  in  the  nature  of  a  penalty,  and  that  the  defeadaat  was 
entitled  to  ahow,  as  the  meaaure  of  damagea,  the  aam  actually  due  to  the  plaintiff 
from  hia  debtor. 

Assumpsit  upon  a  promissory  note,  for  $  150,  dated  Feb- 
ruary 2dd,  1828,  made  by  Reuben  Stoddard,  the  intestate. 
Trial  before  Putnam  J.,  upon  the  general  issue. 

The  plaintiff,  on  December  8th,  1827,  sued  out  a  writ  against 
one  Knapp,  in  which  the  ad  damnum  was  laid  at  $200,  and 
attached  certain  real  estate  which  Knapp  had  previously  con- 
veyed to  Stoddard.  This  conveyance  the  plaintiff  considered 
to  be  fraudulent  and  void  as  against  creditors.  T.  Lee  testified, 
that  when  Stoddard  made  the  note  to  the  plaintiff,  the  plaintiff 
also  made  a  note  to  Stoddard,  and  that  both  notes  wei  t  written 
upon  a  sheet  of  paper  containing  an  agreement  of  even  date 
with  the  notes,  and  signed  by  the  plaintiff  and  Stoddard,  ai 

*  8ee  Colljer  on  Partnenhlp,  389, 436.      *  See  Reviaed  Sut.  c.  ISl,  f  IS. 
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Kellogg     follows  :  —  ^'  This  may  certify,  that  R.  Stoddard  and  I.  Kel* 
Curtifl.       '^Sg  ^^^^  agreed  to  leave  out  all  the  difference  between  A.  £. 

Knapp  and   I.   Kellogg  to  three   men,  namely  R.   Brown, 

A.  Haskins,  and  T.  Lee,  and  to  abide  their  judgment.  We 
agree  to  have  it  decided  on  next  Tuesday  at  2  o^clock  in  the 
afternoon."  Upon  entering  into  this  agreement,  the  plaintiff, 
at  the  request  of  Stoddard,  relinquished  his  attachment,  and 
discontinued  his  suit  against  Knapp,  who  had  absconded,  and 
the  notes  were  deposited  with  Lee,  to  be  delivered  up  against 
the  party  who  should  fail  to  perform  the  agreement.  Stoddard 
did  not  perform  it,  and  the  note  in  suit  was  accordingly  deliv- 
ered to  the  plaintiff. 
535  The  defendant  contended,  that  as  the  agreement  to  ascertam 

by  arbitration  the  amount  due  from  Knapp  to  the  plaintiff  was 
binding  on  the  parties,  the  plaintiff  should  have  declared  on 
that  agreement,  averring  performance  on  his  own  part  and  a 
refusal  to  perform  on  the  part  of  the  defendant,  and  also  setting 
forth  the  amount  di^e  from  Knapp  to  the  plaintiff.  The  judge 
overruled  the  objection,  considering  the  action  to  have  been 
properly  brought  on  the  note. 

The  defendant  also  contended,  that  the  plaintiff  must  prove 
that  his  claim  against  Knapp  was  a  just  demand.  But  the  judge 
ruled,  that  as  the  plaintiff  gave  up  bb  attachment  and  discon- 
tinued his  suit  at  the  request  of  Stoddard,  upon  entering  into  the 
agreement,  there  was  a  sufficient  consideration  for  the  note. 

The  defendant  then  offered  to  show,  that  at  the  time  whea 
Knapp  was  sued,  nothing  was  due  to  the  plaintiff.  But  the 
judge  refused  to  let  the  defendant  go  into  the  merits  of  the  case 
of  the  plaintiff  against  Knapp. 
SepL5gid,  Dmght  and  Barnard^  for  the  defendant,  insisted  that  the 
action  ought  to  have  been  brought  upon  the  agreement  to  abide 
by  the  decision  of  tl>e  arbitrators,  and  not  upon  the  note. 
Either  party  had  a  right  to  ask  the  arbitrators  to  proceed  eg 
partty  and  no  notice  was  necessary,  the  time  for  the  hearing 
being  fixed  by  the  submission.  Wood  v.  Leake^  12  Yes.  412  ; 
^llen  V.  Wation^  16  Johns.  R.  205,  209 ;  Fretman  v.  Adorns^ 
9  Johns.  R.  115;  2  Wms's  Saund,  62  &,  note  5.  The  phiin- 
tiff  introduces  parol  evidence  to  vary  this  written  agreement. 

The  note  was  not  founded  upon  any  consideration,  as  the 
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debt  or  Knapp  to  Kellogg  was  not  extinguished.     Thompson  y.      Ke.logg 
Vhamockj  8  T.  R.  139  ;  Street  v.  Rigbyy  6  Ves.  821.  curtis. 

The  note  was  given  by  way  of  a  penalty,  and  the  plaintiff 
ought  to  have  proved  the  amount  due  to  him  from  Knapp  ;  but 
on  the  contrary,  the  defendant  was  even  prevented  from  show- 
ing that  Knapp  was  not  indebted  to  the  plaintiff. 

Hally  on  the  other  side,  to  show  that  the  plaintiff's  relinquish* 
ment  of  his  attachment  was  a  sufficient  consideration  for  the 
note,  cited  Lent  v.  Padelford^  10  Mass.  R.  230.  He  argued 
that  the  note  was  given  as  liquidated  damages. 

Putnam  J.  delivered  the  opinion  of  the  Court.  The  first  S^t.  2414 
Question  to  be  considered  is,  whether  there  was  a  good  consid- 
eration for  the  note.  It  would  be  sufficient  if  there  were  gain  536 
to  the  promisor  or  damage  to  the  promisee.'  But  in  the  case 
at  bar  both  concur.  By  the  arrangement,  the  promisor  pro- 
cured a  discontinuance  of  an  attachment  upon  the  estate  which 
he  claimed,  whereby  his  title  was  confirmed,  and  the  promisee 
thereby  gave  up  his  security.  We  think,  therefore,  there  was 
a  sufficient  consideration. 

The  note  was  given  upon  a  condition  which  the  defendant 
failed  to  perform.  The  jury  so  found  the  fact,  upon  the  evi- 
dence which  was  submitted  to  them  upon  the  trial.  There  is 
no  objection  to  the  plaintiff's  recovery  on  that  ground.  It  was 
to  be  delivered  to  the  party  who  performed ;  and  the  party 
Mrho  failed  to  perform  the  condition  became  answerable  for 
the  non-performance. 

The  question  remaining  to  be  considered  regards  the  amount 
which  the  plaintiff  is  entided  to  recover.  If,  as  his  counsel 
contends,  the  amount  of  the  note  was  the  damages  liquidated 
by  the  parties,  then  the  whole  sum,  with  interest,  should  be  the 
measure  of  damages.  If  the  notes,  which  were  given  by  each 
to  the  other,  were  in  the  nature  of  a  penalty  for  the  non-per- 
formance of  the  agreement  of  submission,  then  the  rule  of 
damages  should  be  the  real  injury  sustained  by  the  plaintiff. 
And  upon  consideration,  we  all  think  the  latter  is  the  correct 
visw  of  the  transaction.  The  defendant  assumed  the  liability 
of  Knapp  ro  the  plaintiff.     The  amount  of  the  claim  was  to  be 

>  See  1  MetdOf  &  Perkine'e  Df«  99  Hi  jagremmsni.  mrt.  II.  (6). 
46*  M 
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Kellogg      ascertained  by  die  arbitrators  mutually  agreed  upon  by  the  par- 
Cortifl.       ^'^^'     ^^'^  ^^®  defendant  prevented  the  decision  or  arbitration. 
'  He  should  therefore  be  held  to  put  the  plaintiff  in  as  good  a 

situation  as  if  his  claim  against  Knapp  bad  been  asceniied  by 
the  arbitrators.  The  measure  of  damages  would  have  been  the 
amount  of  the  award  of  the  arbitrators.  The  loss  of  the  debt 
due  from  Knapp  to  the  plaintiff  is  the  injury  which  he  has  sus* 
tained  by  giving  up  his  attachment. 

We  all  think  that  the  judge  should  have  pennitted  the  de 
fendant  to  prove,  either  that  nothing  was  due  from  Knapp  to 
the  plaintiff,  in  which  case  nothing  should  be  recovered  ;  or  that 
a  sum,  less  than  that  expressed  in  the  note,  was  due,  in  which 
case  that  sum  should  be  recovered.^ 
A  new  trial  must  therefore  be  granted. 


U7       Alexander  M'Mechan  vers^is  Luther  Griffino 

et  al. 

Where  land  deeoended  to  aeventl  children,  one  of  whom  wee  wdebted  to  hie  ihlhcr, 
the  tiitettiic«i  and  they  made  partition  by  deed,  aMifniDg  to  the  debtor  leet  thn 
an  equal  part,  by  the  amount  of  the  debt,  and  a  creditor  of  the  lame  debtor  iiOt 
having  notice  of  the  partition,  attached  all  the  debtor'a  undivided  ahare  in  the  e** 
tate,  it  wa«  AcU,  that  the  attachment  created  a  lien  which  waa  not  defenled  by  iht 
partition. 

If  the  partition  bad  aaiigned  to  the  debtor  hit  full  iliare  in  the  land,  whether  the  Uen 
would  not  liave  attached  to  the  several  ehare,  jiMrc. 

If  a  creditor,  having  two  deroanda  agaimt  a  tenant  in  eomaton,  attachea  i^pon  one  el 
them  all  his  debtor's  undivided  interest  in  the  hmd,  and  then  partition  ta  made,  ha 
may,  upon  the  other,  attach  the  debtor's  several  share. 

This  was  a  petition  for  partition. 

The  facts  were,  that  Timothy  Griffing,  the  elder,  died  on 
September  11th,  1 820,  leaving  five  children  and  heirs,  namely, 
Timothy,  Luther,  William,  Harvey  and  Martin  Griffing,  all 
of  lawful  age.  At  his  decease  he  was  seised  of  the  following 
parcels  of  land  in  Richmond,  namely,  a  homestead,  appraised 
at  $3270,  a  lot  appraised  at  $1075,  and  the  ^^  Tracy  lot"  ap* 
praised  at  $119  ,  amounting  in  the  whole  to  $5535.  On 
May  9th,  1821,  the  heirs  met  for  the  purpose  of  making  a 

*  flee  HkningtoH,  v.  Stratum^  2Si  Pick.  510;  Dyrr  v.  Homer,  iA  Piek.  951 
S4I 
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seulemeat  of  the  estate  and  a  divisioD  of  the  real  estate  among  M  Mecbaa 
themselves.  At  this  meeting  it  was  agreed,  that  Timothy  and  Griffing. 
William  were  indebted  to  ihe  estate,  and  that  the  estate  was 
indebted  to  Martin,  Luther,  and  Harvey  ;  and  that  the  personal 
propel  ty,  except  $67-85,  had  been  expended  in  payment  of 
debts  and  expenses  of  administration.  The  real  estate  was  so 
divided  among  the  heirs,  that  Timothy  and  William  paid  their 
debts,  and  Martin,  Luther  and  Harvey  received  payment  of 
their  claims.  Timothy's  share  amounted  to  $591,  and  was 
set  off  from  the  north  part  of  the  Tracy  lot.  The  division 
was  effected  by  deeds  of  release  executed  by  the  heirs  to  each 
other,  which  were  recorded  on  March  5tli,  1822.  The  pe- 
titioner, M^Mechan,  attached  Timothy's  undivided  share  on 
February  12th,  1822.  On  May  6th,  1822,  as  surviving  partner 
of  M^Mechan  &  Winkoop,  he  attached  the  land  set  off  and 
released  to  Timothy  ;  previous  to  which  time  M^Mechan's 
attorney  did  not  know  but  that  his  whole  claim  was  due  to  him  63b 
m  his  individual  capacity,  and  included  in  the  first  action  ;  but 
being  then  informed  to  the  contrary,  the  other  suit  was  com- 
menced. At  October  term  1822  M^Mechan  recovered  judg- 
ment in  both  actions,  and  in  November  1822  he  levied  the 
execution  in  his  first  suit,  upon  two  thirteenths  of  the  home- 
stead, appraised  at  $  365*86,  and  the  other  on  a  part  of  Timo- 
thy's several  share,  appraised  at  $373*50. 

The  object  of  this  petition  was,  to  have  two  thirteenths  of    5ept  2M 
the  homestead  set  off  to  the  petitioner  in  severalty. 

C  ^.  Dewey  and  Porter  contended,  that  the  first  attach- 
ment created  a  lien  on  Timothy's  undivided  share,  M^Mechan 
not  having  had  notice  of  the  deeds,  and  that  the  heirs  could 
not  defeat  it  by  their  partition.  Procter  v.  ^ewhall^  17 
Mass.  R.  81. 

The  partition  was  illegal  as  against  a  creditor,  because  a  debt 
due  from  Timothy  to  his  father  was  set  off  against  his  share, 
as  an  advancement.  Osgood  v.  Breed^s  Heirs^  17  Mass.  R. 
356  ;   Procter  v.  JWtvAaU,  uhi  supra. 

The  petitioner's  claim  is  sustainable  on  the  ground  of  equity 
as  well  as  in  law,  since  by  both  levies  he  has  taken  less  than 
Timothy's  share  of  the  estate. 

Briggs  and  Bishop^  for  the  respondents,  contended  that  the 

M7 
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petitioner,  by  bis  first  writ,  acquired  a  lien  only  to  the  amount 
of  his  demand,  and  that  this  lien  afterwards  attached  to  the  land 
set  off  to  Timothy  Griffing  in  severalty.  Jackson  v.  Peirc€j 
10  Johns.  R.  414.  The  petitioner's  second  attachment  was  a 
ratification  of  the  partition  made  by  the  heirs.  ' 

Wilde  J.  deUvered  the  opinion  of  the  Court.  ^Upon  the 
facts  agreed  we  are  of  opinion,  that  the  plaintiff's  attachment 
of  February  12ih,  1822,  was  a  valid  attachment  of  Timothy 
Griffing's  undivided  share  of  the  premises,  notwithstanding  the 
previous  division  between  the  heirs,  as  the  deeds  of  release,  by 
which  the  division  was  effected,  were  not  recorded  until  after 
the  time  of  the  plaintiff's  attachment ;  ^  and  this  attachment  was 
not  waived  or  defeated  by  the  subsequent  attachment,  made  by 
him  as  surviving  partner  of  the  firm  of  M^Mechan  &  Winkoop. 
The  demands  were  different^  and  he  did  not  act  in  the  same 
capacity  in  both  of  these  transactions.  He  has  a  right  to  ad- 
here to  his  first  attachment.  The  defect  of  title,  if  any  there 
be,  is  in  that  derived  from  the  second  attachment.  But  if  both 
titles  should  stand,  no  injustice  will  be  done ;  for  it  appears 
that  the  amount  of  both  executions  does  not  exceed  the  value 
of  Timothy  Griffing's  share. 

It  has  been  argued,  that  the  first  attachment,  after  the  divi- 
sion between  the  heirs  was  completed  by  the  registry  of  the 
deeds  of  release,  attached  to  the  separate  share  assigned  to 
Timothy  Grifiing  in  the  division  ;  and  the  case  o(  Jackson  v. 
Peirce^  10  Johns.  R.  414,  is  cited  in  support  of  this  position. 
But  that  case  does  not  apply  to  this.  In  that  case,  the  whole 
purparty  in  dispute  was  assigned  by  the  partition  in  severalty. 
Here  the  division  was  void  against  the  attaching  creditor,  he 
having  no  notice,  at  the  time  of  the  attachment,  and  it  appear- 
ing, that  the  debt  due  to  the  deceased  from  Timothy  Griffing 
was  taken  into  consideration,  and  his  share  thereby  greatly  re- 
duced. This  debt  was  not  considered  as  an  advancement, 
and  there  is  no  evidence  that  it  was  so  intended,  nor  is  there 
indeed  any  pretence  that  it  can  be  so  considered.  Osgood  v. 
Breed^s  Heirs,  17  Mass.  R.  356.^     Nothing  therefore  has  beeo 

1  See  JfMeehan  v.  Origin,  3  Pick.  (2d  ed.)  157,  note  1. 
>  See  Reviled  SUt  e,  61,  f  9 
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shown  sufficient  to  defeat  the  petitioner's  title  under  his  first    M'Mechan 
attachment. 

Judgment  for  petiihner. 


Stephen  W.  Snow  versus  Abner  Perry. 

Where  the  maker  of  a  promiasory  note  aent  btlle  of  a  certain  bank  to  the  payee,  with 
inttroctions  to  the  menenger  to  lee  ihat  the  amount  wat  indorsed  on  the  note,  or 
to  take  a  receipt,  and  the  payee  took  the  bills,  and  gave  a  receipt  by  which  he 
promieed  to  indorw  the  amount  or  return  the  billa  wlien  called  for,  and  the  next 
day,  and  before  the  maker  bad  notice  of  this  conditional  receipt,  the  bank  failed,  it 
was  held,  that  the  taking  of  the  bills  was  a  payment  pro  tanto,  the  messenger  being 
a  special  agent  and  having  exceeded  his  authority  in  taking  a  conditional  receipu 

Assumpsit  on  a  joint  and  several  note,  payable  by  Perry 
and  J.  West  to  Seth  Snow  or  order,  and  indorsed  by  the 
payee  to  the  plaintiff  when  over-due  and  after  the  receipt  here- 
after mentioned  had  been  given. 

Payment  of  $300  on  May  20th,  1629,  which  was  previous 
to  the  indorsement,  was  proved  to  have  been  made  in  bills  o^  540 
the  Columbia  bank,  at  Hudson,  for  which  a  receipt  was  given 
by  the  payee  as  follows:  —  "  Beckel,  May  20,  1829.  Re- 
ceived of  J.  West  and  A.  Perry,  by  the  hands  of  Amos  West, 
son  of  J.  West,  300  dollars  in  bills  on  the  Columbia  bank, 
Hudson,  which  I  agree  and  promise  to  indorse  on  a  note  I  hold 
against  West  and  Perry,  or  return  the  same  when  called  for. 
Seth  Snow."  On  May  21st,  1829,  the  bank  stopped  pay 
ment.  Snow  lived  in  Becket,  West  in  Lee  and  Perry  in  New 
Lebanon,  several  miles  from  each  other  and  from  the  bank 
at  Hudson.  It  was  proved  that  the  bills  were  sent  by  Perry, 
or  West  and  Perry,  by  a  boy,  the  son  of  West,  with  diiec- 
tions  to  deliver  them  to  Snow,  and  to  see  their  amount  indorsed 
on  the  note,  or  to  take  a  receipt  for  the  same.  It  was  also 
proved,  that  the  bills  so  sent  were  the  property  of  Perry  ;  and 
that  at  the  time  of  the  service  of  the  writ,  Snow  had  given 
no  notice  to  Perry  that  he  had  not  applied  or  would  not  apply 
them  towards  payment  of  the  note.  There  was  evidence  tend- 
ing to  show,  that  about  a  week  after  the  receipt  of  the  bills, 
notice  was  giver:  to  West  that  they  would  not  be  so  applied. 
Perry's  instructions  to  the  boy  were,  that  the  money  should 

540 
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Snow  not  hp  led  unless  he  saw  it  indorsed  on  the  note  »  and  the  boy 
Perry.  testified,  that  Snow,  who  was  from  home,  agreed  to  indorse  it 
*  when  he  should  return  home  at  evening ;  but  in  this  he  was 
contradicted  by  Snow.  The  boy  further  testified,  that  he  told 
Snow  that  Perry  sent  the  money.  It  was  proved  that  the  re- 
ceipt did  not  come  to  the  hands  of  Perry  until  five  days  after- 
ward, and  there  was  no  evidence  that  he  had  previous  knowl- 
edge of  it,  or  that  Snow  had  ever  returned  or  ofiered  to  return 
the  money.  And  the  testimony  of  Snow,  that  he  gave  notice 
to  West,  was  contradicted  by  West. 

fVilde  J.  instructed  the  jury,  that  unless  they  were  satisfied 
that  Snow,  the  payee,  gave  reasonable  notice  to  Perry  that  he 
should  not  apply  the  bills  in  payment,  they  must  return  a  ver- 
dict for  the  defendant ;  and  that  if  Snow  was  doubtful  of  which 
of  the  promisers  the  bills  had  been  received,  it  was  his  duty  to 
ascertain  that  fact,  especially  since  at  the  time  the  supposed 
payment  was  made,  West  was,  and  for  some  time  previous  had 
been,  insolvent. 
541  If  these  instructions  were  wrong,  a  new  trial  was  to  be 

granted  ;  otherwise  judgment  was  to  be  entered  on  the  ver- 
dict. 
Sept  22d  Byington^   (with  whom   were  Bishop  and   Filky)   for  the 

plaintiff*.  Notice  that  the  bills  were  received  conditionally, 
was  given  to  West  seasonably,  as  earlier  notice  could  have 
been  of  no  use.  It  does  not  appear  that  Snow  knew  of  the 
insolvency  of  West,  and  he  was  not  bound  to  inquire  who  sent 
the  bills,  payment  by  one  of  the  promisers  being  a  payment  by 
both  ;  and  if  Perry  wished  to  make  the  payment  several,  he 
should  have  given  notice  of  his  intention.  The  bills  were  sent 
with  instructions  that  the  sum  should  be  indorsed  on  the  note, 
or  a  receipt  be  given,  but  it  does  not  appear  that  Snow  knew 
of  these  instructions,  and  he  refused  to  receive  the  bilk  as 
payment.  Perry  knew  that  the  bills  were  not  a  lawful  tender, 
and  it  was  for  him  to  inquire  of  his  agent  whether  they  had 
been  accepted.  If  the  agent  exceeded  his  instructions,  the 
defendant  is  to  sufl!er.  Snow  may  be  liable  for  receiving  and 
keeping  the  bills  without  right,  but  this  does  not  prove  that 
there  was  a  payment. 

Porter^  for  the  defendant,  contended  that  the  irstructions  to 
5fla 
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the  messei^er  made  biro  a  special  agent,  and  that  in  taking  the        Sncw 
receipt  in  question  he  liad  exceeded   bis  authority  ;  so  that       p^^' 

Perry  was  not  bound  by  his  acts.    E.  I.  Company  v.  Hensleyj  — * 

I  Esp.  R.  1)2  ;  Fenn  v.  Hatriion,  3  T.  R.  757  ;  I  Com. 
Contr.  240  ;  Chit.  Cootr.  53.  Retaining  the  bills  was  a  pay- 
ment, as  Snow  bad  no  right  to  retain  them  except  as  a  payment. 
It  is  uncertain  whether  West  had  notice  of  the  conditional  ac- 
ceptance, but  the  plaintiff  knew  that  Perry  sent  the  bills,  and 
Tiotice  lo  West  would  not  affect  Perry. 

Per  Curiam.     As  the  verdict  is  for  the  defendant,  we  pre-     Sepi.  2iik 
sume  the  sum  doe  on  the  note,  except  $  300,  has  been  paid. 
The  question  is,  whether  the  sending  of  the  bills  by  the  de- 
fendant Perry,  and  the  receipt  of  them  by  the  plaintiff  in  the 
manner  stated  in  the  report,  constituted  a  valid  pa)  ment. 

In  the  view  of  the  case  taken  by  the  Court,  the  qoestionb 
whether  the  plaintiff  would  be  bound  to  give  notice  of  his  in- 
tention not  to  accept  the  bills  in  payment,  and  to  whom  and 
within  what  time  such  notice  should  have  been  given,  become 
immaterial. 

The  bills  were  sent  as  cash,  the  bank  being  then  good,  for  543 
tbe  express  purpose  of  being  applied  in  payment  of  this  note, 
with  directions  to  the  lad  who  carried  them,  to  see  them  thus 
applied,  either  by  an  indorsement  on  the  note,  or  by  a  separate 
receipt,  or  to  bring  back  the  bills.  Bank  notes  are  considered 
a  good  tender,  unless  objection  is  made  on  that  account,  and 
here  no  such  objection  was  made  by  the  creditor.  Wright  v. 
Reerf,  3  T.  R.  554.* 

But  the  plaintiff  relies  upon  the  terms  of  the  receipt,  stated 
m  the  report,  and  the  condition  or  alternative  therein  expressed. 
If  this  receipt  bad  been  given  by  Perry  himself,  or  by  an  agen» 
competent  to  bind  him  in  this  respect,  he  would  be  bound  by 
tbe  condition.  Then  the  question  recurs,  could  the  messen- 
ger., consistently  with  his  authority,  accept  such  receipt.  He 
was  instructed  to  see  the  money  indorsed,  or  to  take  a  receipt 
as  for  so  much  nK>ney  received  in  paynoent,  or  to  bring  the 
>]lls  back.     This  was  the  extent  of  his  authority. 

I  See  Polglast  v.  (Hiver,  1  PriceV  P.  C.  133  j  2  Tyr.  89 ;  2  Crompt.  dt  Jerv. 
15;  Brown  v.  Smd,  4  Esp.  267;  TiU^  ▼.  Comtitr,  2  Crompt.  A.  Jeiv.  \% 
mxM     Wmrrmi  v.  Jiotiw,  7  Mun.  R.  470. 
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8dow  Ad  agent  with  limited  authority  cannot  exceed  it,  and  if  he 

Pmy.  ioes^  his .  principal  will  not  be  bound  by  his  acts,  unless  be 
affirms  them  afterwards.  Fenn  v.  HarrUan^  3  T.  R.  757  ; 
1  Cora,  on  Contr.  240.^  The  party  dealing  with  a  special 
agent  is  bound  to  inquire  and  ascertain  the  extent  of  his  au- 
thority. Chitty  on  Contr.  58.  Here  there  is  no  ground  to 
maintain  that  the  defendant  Perry,  or  either  of  the  defendants, 
affirmed  the  act  of  the  messenger  in  taking  a  conditional  re- 
ceipt. Suppose  specie  had  been  sent  instead  of  bank  notes, 
with  similar  directions,  and  a  similar  receipt  had  been  taken  by 
the  messenger  ;  it  seems  very  clear,  that  a  special  agent,  with 
such  limited  authority,  would  have  had  no  power  to  bind  the 
debtors,  by  accepting  a  receipt  containing  such  a  condition. 

As  these  bank  notes  were  offered  to  the  holder  of  the  note 
in  payment,  and  were  not  objected  to  upon  that  ground,  but 
were  actually  received  by  the  holder,  and  as  the  right  to  return 
them  and  rescind  the  payment,  implied  by  the  condition  in  tbe 
receipt,  was  not  given  by  any  act  done  or  authorized  by  the 
defendants,  the  Court  are  all  of  opinion,  that  the  acceptance  of 
them  was  a  payment  pro  toiUo,  and  therefore  that  there  must 
be  judgment  according  to  the  verdict. 


543  Seth  Jenkins  versus  Moses  Hopkins. 

Accord  and  ntiifiictioii  is  a  g^ood  plea  to  an  action  for  a  breach  of  a  oofeoaac  agaiim 
incombranoes  on  land;  and  tbe  lapse  of  twenty  yean  after  actual  daaafe  Miiiered 
from  the  breach,  fuHiiahea  a  preramptioa,  which,  if  not  rebatted,  will  soflain  the 
plea. 

This  was  an  action  of  covenant  broken,  upon  a  deed  of 
bargain  and  sale,  dated  Mafch  10th,  1799,  from  the  defendant 
to  the  plaintiff,  of  a  parcel  of  land  in  the  county  of  Ontario,  in 
New  York. 

The  declaration  avers  a  breach  of  the  covenants  of  seisin, 
warranty,  and  freedom  from  incumbrances,  and  specially  sets 
forth,  that  one  M^Kinstry,  from  whom  the  defendant  derived 

*  See  Story'a  Comm.  Agency,  115  e(  Mf.,  and  caaea  otted  in  the  notes 
Chitty  on  Contr.  (4th  Am.  ed.)  174  at  Mf . 
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Did  title,  had  previously,  in  1786,  suffered  a  judgment  against      Jenkiiii 
bim  in  New  York  in  favor  of  one  Herrick,  which  constituted     Hopkios 

a  lien  on  the  land,  and  that  in  1801  the  lien  was  enforced  by  a 

sale  of  the  land  on  execution  to  one  Dean. 

The  defendant  pleaded,  1 .  that  the  covenants  had  not  been 
broken,  and  2.  that  in  1802  be  paid  the  plaintiff  $  472,  in  full 
satisfaction  and  discharge  of  the  alleged  breaches,  and  that  the 
plaintiflf  received  that  sum  in  full  satisfaction  and  discharge  of 
all  claims  upon  the  defendant  by  reason  of  any  breaches  that 
had  before  that  time  accrued.     Issue  was  joined  on  both  pleas. 

At  the  trial,  in^  May  1829,  there  was  no  evidence  that  Dean 
entered  upon  the  land  under  his  deed,  but  in  1807  he  conveyed 
the  laud  to  one  Williams,  and  there  was  evidence  of  an  entry 
and  possession  by  persons  claiming  title  under  Williams.  The 
defendant  contended  that  he  might  avail  himself,  upon  his  plea 
of  accord  and  satisfaction,  of  the  presumption  arising  from  lapse 
of  time,  in  answer  to  the  plaintiff's  claim  upon  the  ouster  by 
Dean,  it  having  been  more  than  twenty  years  before  the  action 
was  brought. 

The  Court  formerly  determined  that  the  covenant  against  in^ 
cumbrances  was  broken,  (8  Pick.  351,)  but  the  question  above 
staled  escaped  their  attention. 

Whiting  and  C.  ^.  Dewey ^  now  insisted,  that  the  defendant  SepL  9dm 
was  entitled  to  submit  the  case  to  the  jury  on  the  presumption 
arising  from  the  lapse  of  more  than  twenty  years,  of  a  dis-  544 
charge  of  the  breach  of  the  covenant  against  incumbrances. 
Accord  and  satisfaction  is  a  proper  plea,  in  an  action  on  such 
a  covenant.  Blake's  case^  6  Co.  44  ;  2  Stark.  £v.  25.  He 
cited,  as  to  the  effect  of  the  lapse  of  twenty  years  on  a  bond 
for  the  payment  of  money.  Rex  v.  Stephens^  1  Burr.  434  : 
fVincheUea  Causes^  4  Burr.  1963  ;  Searle  v.  Barrington^  2 
Str.  826  ;  Oswold  v.  Legh,  1  T.  R.  270  ;  Hull  v.  Homer, 
Cowp.  109  ;  1  Phil.  Ev.  (Boston  ed.)  114  ;  Clark  v.  Hojh 
kin8y7  Johns.  R.  556  ;  —  on  a  bond  for  the  conveyance  of 
land,  Lynde  v.  Denison^  3  Connect.  R.  387  ;  —  on  a  mort- 
gage, Jackson  v.  Pratt<f  10  Johns.  R.  381  ;  Collins  v.  Torry, 
7  Johns.  R.  283  ;  Inches  v.  Leonard,  12  Mass.  R.  379  ; 
Jackson  v.  fVood,  12  Johns.  R«  242  ; — on  rent  reserved  by 
lease,  Bailey  v.  Jackson,  16  Johns.  R.  210  ; — on  easements, 

VOL.   IX.  47  tn 
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Jenkins  2  Wms's  Saund.  176,  note  2  ;  —  in  a  court  of  equitj ,  8  PoweB 
Hopkins.  ^  Mortg.  (Rand's  ed.)  1 153  * ;  Jomti  r.  Tfirbtrwitte,  2  Ves. 
jun.  12  ;  PUktring  v.  Siamfordy  ibid.  280.  He  also  referred 
to  Read  t.  Brookmauy  3  T.  R.  158  ;  J2o«  v.  Ireland,  1 1  East, 
284  ;  Hillary  v.  fValUry  12  Ves.  264  ;  Giles  v.  JBarcmorf, 
5  Johos.  Cb.  R.  545  ;  Eldridge  v.  ^no//,  Cowp.  215  ; 
Sumner  r.  ChiUy  2  Coonect.  R.  616 ;  Coolidge  v.  Learned, 
8  Pick.  504. 

Ptng&l  and  Hubbard,  eontrij  denied  that  accord  and  satis- 
faction are  to  be  presumed  from  the  lapse  of  time  ;  and  they 
said  tbeir  position  was  fortified  by  the  circumstance,  that  a 
plea  of  payment  for  a  breach  of  a  covenent  other  than  for  the 
payment  of  money,  would  be  unlecbnical.  1  Chit.  Pi.  480. 
SepL  flkh.  Per  Curiam.  The  defendant  contends  that  the  breach  of 
tiie  covenant  in  question  was  discharged  by  lapse  of  time,  and 
that  this  may  be  given  in  evidence  under  the  proper  plea  ;  and 
the  Court  think  the  lapse  of  time  is  fit  for  the  consideration  of 
the  jury.  In  ail  personal  contracts  for  the  breach  of  which 
damages  are  to  be  recovered,  lapse  of  time  affords  in  hw  a 
presumption  of  payment  or  satisfaction.  It  does  not  constitute 
a  legal  bar ;  and  it  nuiy  be  encountered  by  proof  tending  to  re- 
but tbe  presumption  arising  from  it ;  but  if  not  rebutted,  the 
jury  would  be  instructed  that  it  offered  very  strong,  perhaps 
545  conclusive  evidence  of  satisfaction.  And  this  is  founded  on 
good  reason  ,  for  it  cannot  be  believed  that  a  party  who  has 
sustained  damage  by  tbe  loss  of  his  land,  and  who  has  a  good 
remedy  over  upon  bis  covenants,  would  lie  by  for  a  long  series 
of  years,  witbo.ut  making  any  claim  for  hidemnity.  The  pre- 
sumption therefore  is,  that  such  claim  has  been  made  and  satb- 
fied,  in  some  mode,  which,  on  account  of  lapse  of  time  and 
loss  of  evidence,  cannot  now  be  proved  by  other  evidence. 
It  was  necessary  to  fix  on  some  period  as  a  foundation  for  tbe 
presumption,  and  twenty  years  have  been  assumed  for  that  pur- 
pose, from  analogy  to  positive  law  in  other  cases.^  As  this 
rule  has  now  been  long  practised  on,  the  original  presumption, 
arising  from  the  common  motives  of  action,  is  much  strength- 
ened by  the  presumption,  that  men  commonly  act  in  conformity 


See  Reviaed  But  c.  120,  §  7. 
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to  the  known  and  practically  settled  rules  of  law.  It  is  true  JenJdni 
that  most  of  the  cases  cited,  in  which  the  doctrine  of  presump-  Hodrinik 
tion  of  payment  from  lapse  of  time  has  been  discussed,  have 
arisen  upon  contracts  for  the  payment  of  money.  But,  as  it 
regards  this  presumption  of  law,  we  see  no  difference  between 
a  claim  for  damages  for  the  non-performance  of  a  collateral  act, 
and  a  bond  for  the  payment  of  money.  The  liability  for  dam- 
ages is  not  technically  a  debt,  and  so  a  plea  of  payment  would 
not  be  proper ;  but  the  presumption  is  just  as  strong,  of  a  pay- 
ment for  the  damages  or  of  the  performance  of  some  collateral 
thing  in  satisfaction,  as  of  the  payment  of  a  debt  upon  the 
original  contract  to  pay  money.  There  must  be  a  new  trial, 
and  the  plaintiff  will  have  an  opportunity  to  rebut  the  presump- 
tion by  such  evidence  as  he  may  be  able  to  produce. 

Accord  and  satisfaction  is  the  proper  plea.  The  case  of 
6ile$  v.  Baremore,  5  Johns.  Ch.  R.  545,  is  strong  to  show 
that  no  technical  payment  need  be  presumed. 

It  IS  objected  that  there  is  no  precise  time  at  which  the 
twenty  years  shall  begin.  But  we  think  there  is  no  difficulty 
on  that  point.  The  breach  was  immediate  upon  the  execution 
of  the  deed,  and  an  action  might  then  have  been  maintained  ; ' 
but  only  nominal  damages  could  be  recovered,  until  the  judg- 
ment creditor's  lien  should  be  perfected  or  extinguished. 
When  either  of  these  things  is  done,  the  covenantee  is  substan- 
tially deprived  of  the  use  and  benefit  of  his  estate  ;  it  is  at  that  540 
time  that  he  sustains  the  real  damage  ;  and  that  is  therefore  the 
time  at  which  the  law  presumes  that  he  would  seek  his  indem- 
nity. Consequently,  that  is  the  point  of  time  from  which  the 
term  of  twenty  years  is  to  be  computed.  Here  the  lien  was 
enforced  in  1801,  and  the  lapse  of  time  would  begin  from  that  . 
period. 

JV*ei0  trial  granted. 

'  See  i'oiter  ?.  Taylor ,6  Vermont  R.  676 ;  Ridkardson  ▼.  Darr^  5  VeTmont 
R  9;  Garrison  v.  Sanford^  7  Malsted,  261 ;  7^^  ▼.  Adnms^  8  Piek.  617} 
Slooorf  V.  nroki^,  4  Hftlated,  139. 
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Cyrus  P.  Dryden,  in  Error,  versus  John  Drydeh 

Where  upon  a  de&ult  damages  are  aaaesfled  on  ail  the  oouota,  and  one  of  tben  wooU 
be  bad  on  general  demurrer,  the  judgment  must  be  reversed. 

John  Drtden  brought  an  action  against  Cyrus  P.  Dryden, 
in  which  he  declared,  1 .  on  a  written  contract,  2.  for  money 
had  and  received,  and  3.  for  goods  sold  and  delivered.  Judg- 
naent  was  rendered  against  Cyrus,  on  all  the  counts,  at  Febru 
ary  term  1827,  of  the  Court  of  Common  Pleas,  upon  a  default 
Whereupon  he  brought  his  writ  of  error,  assigning  for  error  that 
the  first  count  was  insufficient  to  sustain  the  action. 

Sept.  2Qfl  WtlUy  for   the   plaintiff  in   error,   said  the   default  did  not 

cure  the  defect,  which  was  fatal  on  general  demurrer.  Collim 
V.  Gibbs,  2  Burr.  899  ;  1  Wms's  Saund.  228,  note  1  ;  Htm- 
menway  v.  HickeSy  4  Pick.  600.  Where  one  count  is  defec- 
tive, and  damages  are  assessed  by  the  jury  on  the  whole  de- 
claration, judgment  will  be  reversed,  except  where  the  judge 
certifies  that  there  was  no  evidence  on  the  insufficient  count. 
Backus  V.  Richardson^  5  Johns.  R.  476  ;  Cheelham  v.  Tt7- 
lotsofiy  ibid.  430  ;  Eddowts  v.  Hopkins^  I  Doug.  376  ;  Clark 
-  V.  Lamby  6  Pick.  516.  [Wilde  J.  If  the  damages  are  as- 
sessed by  the  Court,  perhaps  it  is  to  be  presumed  that  they  are 
given  only  on  a  good  count] .  In  point  of  fact,  in  cases  of  de- 
fault, the  damages  are  usually  allowed  by  the  clerk  upon  the 
statement  of  the  plaintiff,  and  are  not  assessed  by  the  court ; 
and  the  court  never  inquire  into  the  sufficiency  of  the  counts. 
In  the  present  instance,  we  know  from  the  calculations  of  the  par- 
ty on  the  clerk's  files,  that  he  took  judgment  on  the  first  count. 
The  defendant  in  error  did  not  appear. 
547  Per  Curiam.     The  judgment  in  this  case  must  be  reversed. 

Sept.24ih.  The  first  count  in  the  declaration  is  clearly  bad  in  substance, 
(and  would  be  so  adjudged  on  demurrer  or  motion  in  arrest  of 
judgment,}  inasmuch  as  it  does  not  allege  any  breach  of  the 
contract  set  forth.  The  damages  after  a  default  are  general, 
and  without  looking  into  the  papers  filed,  to  see  how  the  dam- 
ages wrre  in  fact  assessed,  there  is  no  legal  ground  to  presume 
that  they  were  not  assessed  on  this  count.  The  rule  is  well 
settled  in  case  of  a  verdict,  and  general  damages,  when  one 

AM 
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%.ount  IS  bad  in  substance,  that  the  judgment  must  be  reversed,  Dryden 
except  where  it  can  be  amended,  by  the  certificate  of  tht  Dryden. 
judge,  so  as  to  show  that  the  damages  were  assessed  on  the 
good  counts  alone.  The  same  reasons  apply  with  even  more 
force  in  case  of  general  damages  on  a  default  ;  and  the  case  of 
Hemmenufuy  v.  Hickes^  4  Pick.  497,  is  an  authority  directly 
in  ooinr 

Judgment  reversed. 


Nathaniel  Church  et  al  versus  William  B. 
Barlow. 

A  Dole  indoneil  by  the  defendant  and  plaintiflTs  and  discounted  at  a  bank  tn  Connecti- 
cut, waa  indorned  by  the  cashier  to  the  cniihier  of  a  bank  ut  New  York,  where  tlie 
maker  lived,  and  there  a  notary  public  demanded  payment  of  the  maker,  which 
being  refused,  the  notary  sent  a  notice  of  non-payment  to  the  cashier  of  the  Con* 
necticut  bank,  who  immediately  sent  notices  to  the  defendant  and  the  plaintiffs,  and 
Ibe  pjaintifls  paid  the  note  at  that  bank.  It  was  held,  that  those  facts  showed  that 
the  Connecticut  bnnk  were  (he  holders  of  the  note  at  the  time  of  its  dishonor,  and 
that  so  the  notary  was  their  agent;  and  the  notice  to  the  defendant,  which  was  by 
the  usual  course  of  the  mails,  was  held  to  be  sufficient,  though  it  was  not  so  early  aa 
notice  direct  from  New  York  would  have  been. 

The  rebtive  rights  and  duties  of  parties  who  indorse  a  promissory  note  for  the  accom- 
Oiodation  of  the  maker,  are  the  same  aa  in  the  case  of  a  business  note;  so  that  due 
notice  of  the  dishonor  of  such  accommodation  note  having  been  given,  a  subsequent 
indorser  who  pays  it,  may  recover  of  a  prior  indorser  the  whole  amount  paid,  and 
Dot  merely  a  contribution  as  in  the  case  of  sureties. 

Assumpsit  on  a  promissory  note  dated  October  1st,  1828, 
signed  by  Abiel  K.  Botsford,  payable  in  four  months,  to  the 
order  of  Paul  A.  Sabbaton,  and  indorsed  successively  by  Sab- 
baton,  Tarsus  Botsford  8l  Co.,  J.  8l  A.  Hawley,  William  B. 
Barlow,  and  Bradley  &  Church,  and  lastly  by  Charles  Spen-  .5.19 
cer,  cashier,  payable  to  the  order  of  John  Fleming,  cashier* 
Fleming  being  the  cashier  of  a  bank  at  New  York. 

At  the  trial,  before  Putnam  J.,  it  appeared,  that  payment  was 
demanded  of  the  maker  in  New  York  by  a  notary  public,  on 
February  4th,  1829,  and  refused.  Notice  from  the  notary,  of 
non-payment,  was  put  into  the  post-office  in  New  York  on  the 
same  day,  directed  to  the  defendant  at  Lenox  (Massachusetts), 
which  was  not  his  place  of  residence,  and  an  extra  notice  to 
the  defendant  was  sent  by  the  notary  under  cover  to  Charles 
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Ghareh      SpeDcer,  cashier  of  the  Phcenix  bank,  Litchfield^  Connecticut. 
Bariow.      '^^'^  extra  notice  was  received  by  Spencer  at  Litchfield  on  the 

6th  or  7ih  of  February,  and  directed  by  him  to  the  defendant 

at  Lee  (Massachusetts),  his  place  of  residence,  and  was  put 
into  the  post-office  at  Litchfield  on  the  day  that  Spencer  re- 
ceived  it.  The  plaintifl^s  paid  the  amount  of  the  note  to  tbo 
Phoenix  bank. 

The  defendant  contended  that  he  was  not  duly  notified  of  the 
default  of  the  maker,  inasmuch  as  the  notice  which  was  put  into 
the  post-office  at  New  York  was  directed  to  Lenox  instead  of 
Lee,  and  the  notice  sent  through  the  hands  of  Spencer  was 
greatly  delayed  by  the  course  of  the  mails. 

It  was  proved  that  the  note  was  made  for  the  accommoda* 
tion  of  Tarsus  Botsford  8l  Co.,  and  that  they  procured  Abie) 
K.  Botsford,  of  New  York,  to  make  the  note  payable  to  Sab- 
baton,  that  Sabbaton  then  indorsed  it,  and  then  Tarsus  Bots- 
ford Sl  Co.,  and  that  Tarsus  Botsford  then  procured  J.  &  A 
Hawley,  Barlow,  and  Bradley  &  Church  to  indorse  it  succes- 
sively, and  that  he  told  the  several  indorsers,  at  the  time  of 
their  respective  indorsements,  that  his  object  was  to  raise  mon- 
ey on  the  note  by  having  it  discounted  at  some  bank  ;  and  that 
accordingly  it  was  discounted  at  the  Phoenix  bank,  Litchfield, 
having  never  been  negotiated  till  it  was  so  discounted. 

The  defendant  contended  on  this  evidence,  that  he  was  not 
liable  as  indorser,  as  he  did  not  transfer  the  note  to  the  platn- 
tifl^,  nor  receive  of  them  any  consideration  therefor  ;  and  that 
at  most,  he  was  liable  only  as  co-surety  for  contribution.  The 
plaintiffs  objected  to  the  admission  of  this  evidence,  but  it  was 
admitted  for  the  purpose  of  taking  the  opinion  of  the  full  Court 
thereon. 
549  A  nonsuit  or  default  was  to  be  entered,  according  to  the 

opinion  of  the  Court. 
SepL  73tL  Porter  and  Tucfcer,  for  the  defendant,  said  that  if  the  notary 
public  had  been  the  agent  of  the  Phoenix  bank,  the  notice  would 
have  been  sufficient,  according  to  Colt  v.  JVbife,  5  Mass.  R. 
167,  and  Eagle  Bank  v.  Chapinj  3  Pick.  180  ;  but  it  was 
not  proved  that  the  Phoenix  bank  were  the  holders,  and  in  the 
absence  of  such  proof  the  presumption  is  that  the  note  beloi^ed 
to  the  last  indorsee. 
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To  show  that  the  defendant  was  liable  only  to  contribution      Churcli 
as  a  co-surety,  they  cited  Stiukpole  v.  Arnold^  1 1  Mass.  R.      Barlow 

32  ;    Barker  v.  PreniUs,  6  Mass.  R.  430  ;  Machell  v.  iSn-  -- 

near,  1  Stark.  R.  499  ;  2  Stark.  Ev.  262,  267  ;  HiU  v. 
BnckminsUry  5  Pick.  391  ;  Chit.  Bills.  (5th  ed.)  91  ;  Ten- 
ney  v.  Prince,  4  Pick.  387  ;  Baker  v.  Briggs,  8  Pick.  122. 

Hubbard  and  Bishop,  contra,  were  stopped  by  the  Court. 

Per  Curiam.  The  notice  sent  to  Lenox  by  the  notary,  SepL  24ik 
that  not  being  the  place  of  the  defendant's  residence,  was  not 
sufficient  to  charge  him  as  indorser.  But  we  think  that  the 
notice  sent  to  the  defendant  at  Lee,  through  the  Phcenix  bank, 
was  sufficient.  It  has  been  determined,  that  where  a  bill  or 
note  has  been  transmitted  by  the  holder  to  an  agent  for  collec- 
tion, and  it  is  presented  by  the  agent  and  dishonored,  if  the 
protest  or  other  evidence  of  dishonor  is  transmitted  by  the 
agent  to  his  principal,  and  by  him  seasonably  sent  to  the  indor* 
ser,  it  is  sufficient,  although  the  indorser  does  not  in  fact  re- 
ceive it  so  soon,  as  if  it  had  been  transmitted  directly  by  the 
agent  to  the  indorser.     Colt  v.  ^oble,  5  Mass.  R.  167.^ 

The  question  then  is,  whether  the  notary  was  the  agent  of 
the  Phoenix  bank  of  Connecticut,  or  in  other  words,  whether 
they  were  the  real  and  actual  holders  of  the  note  ;  and  we 
think  upon  the  facts  stated  that  they  were.  The  evidence 
which  was  offered  by  the  defendant  shows,  that  the  note  was 
discounted  at  the  Phoenix  bank,  and  was  paid  at  the  same 
bank,  and  shows  satisfactorily,  that  it  was  sent  to  the  cashier  of 
a  bank  in  New  York  for  collection  only.  The  indorsement  of 
the  bill  by  the  cashier  of  the  Phcenix  bank  to  the  cashier  of  a 
bank  in  New  York,  is  not  conclusive  evidence  of  a  transfer  of 
the  property  in  the  bill.  The  indorsement  may  operate  as  a  550 
transfer  of  the  property,  or  as  an  authority  to  collect ;  it  is 
therefore  competent  to  show  by  other  evidence,  where  the  fac' 
becomes  material,  whether  it  operated  in  the  one  way  or  the 
other.  It  was  therefore  competent  to  show,  and  we  think  the 
evidence  does  show,  that  the  Phoenix  bank  were  the  real  hold- 
ers of  the  note,  that  their  cashier  indorsed  it  to  Fleming  for 


>  See  Farmerg  fy  MeduuUes  Bank  ▼.  Turner,  2  Littell,  13;  SUOb  Bank  of 
eSixaUik  V.  ^yersy  2  Halsted,.  ISO;  U.  5.  Bank  ▼.  Qoddard,  5  Mason,  366; 
TaOai  V.  aorA,  8  Pick.  51 ;  O^ieii  ▼.  DwUm.  2  Hall,  (N.  York  ^  112. 
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collectioo  only,  for  which  puipose  be  placed  it  ;d  the  bands  of 
the  notary,  that  the  notary  thus  becanne  the  agent  of  the  Phoe- 
nix bank,  and  did  right  in  transmitting  to  them  the  evidence  of 
the  non-payment,  and  that  it  was  for  them  to  determine,  wboro, 
among  the  numerous  indorsers,  they  would  look  to  for  pay 
ment,  and  to  notify  them  accordingly ;  and  they  having  season- 
ably transmitted  the  notice  to  the  defendant  after  they  received 
it,  he  thereby  became  liable. 

The  defendant  further  objects,  that  as  between  the  plaintiffs 
and  himself,  there  was  no  consideration  ;  that  it  was  a  mere 
accommodation  note,  and  if  liable  at  all,  that  he  is  liable  only 
to  contribute  as  a  surety,  proportionably  with  those  who  like- 
wise became  sureties  by  their  respective  mdorsements.  The 
Court  are  all  of  opinion  that  this  is  an  entirely  incorrect  view 
of  the  transaction  ;  and  that  it  would  greatly  tend  to  impair  the 
credit  and  check  the  circulation  of  indorsed  negotiable  instru- 
ments, if  such  were  the  construction  put  upon  them. 

Nor  do  the  authorities  cited  support  the  position  taken  by 
the  defendant. 

The  general  rule  is,  that  in  regard  to  negotiable  instruments, 
a  consideration  is  implied  by  law,  not  only  as  between  the 
promisor  and  promisee,  but  also  as  between  each  indorscr  and 
mdorsee.  Another  rule,  familiar  to  every  lawyer  and  mer- 
chant, and  of  universal  application,  is,  that  any  indorser  who 
may  be  called  upon  to  pay,  may  look  to  his  immediate  indor- 
ser, or  to  either  of  the  prior  parties,  for  an  indemnity,  for  the 
whole  amount  thus  paid  ;  and  that  every  indorser  is  condition- 
ally liable  to  pay,  in  case  of  the  failure  of  the  maker  or  accep- 
tor, that  is,  upon  the  conditions,  that  the  bill  or  note  is  present- 
ed to  the  acceptor  or  maker,  when  due,  and  if  not  paid,  that 
such  indorser  be  seasonably  notified  of  its  non-payment.  These 
principles  are  extremely  familiar,  and  we  think  they  are  quite 
sufficient  to  establish  the  validity,  and  render  safe  the  currency 
551  of  indorsed  accommodation  bills.  By  the  fact  of  indorsement, 
the  indorser  admits  a  consideration  equal  to  the  value  of  the 
bill  ;  an  admission  by  which  he  is  bound.  He  takes  upon 
himself  the  conditional  obligation  of  indorser,  and  that  only, 
and  of  course  is  responsible  only  after  seasonable  presentment 
to  the  promiser  for  payment,  his  refusal  or  neglect  to  pay,  and 
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seasonable  notice  of  (hat  fact  given  to  himself  by  the  holder.       Church 

It  follows  of  course,  that  he  becomes  entitled  to  all  the  privi-      Bariow 

leges  and  immunities  of  an  indorser,  one  of  which  is,  to  have  — — 

a  remedy  over  for  the  whole  amount  against  either  of  the  prior 

parties.     To  this  each  and  every  one,  by  the  fact  of  indorse* 

ment,  is  by  the  law  considered  as  assenting.     The  consequence 

therefore  is,  that  the  rights  and  duties  of  the  several  parties  to 

an  accommodation  note  or  bill  of  exchange,  are  the  same  as 

upon  those  which  are  denominated  business  notes,  such  being 

the  legal  effect  of  the  contract,  into  which  tbey  respectively 

enter,  by  becoming  such  parties.  ^ 

Defendant  defaulted. 


.lESSE  Squire  Junior  versus  Wiluam  H, 

HOLLENBECK. 

In  treapsM  de  bmus  atportaiu,  the  defendant  may  prove  in  mitigation  ofdamagw,  t)NM 
the  goods  did  not  belong  to  the  plaintiff,  and  that  they  hiTe  gone  to  the  use  of  tlw 
owner,  although  in  taking  them  the  defendant  acted  without  any  autborky. 

Trespass  for  taking  the  plaintiff's  mare. 

At  the  trial,  before  Putnam  J.,  the  plaintiff  proved  that  the 
defendant  took  the  mare  out  of  the  plaintiff's  possession. 

The  defendant  offered  to  prove,  that  the  property  was  in  one 
Crippen,  and  that  one  Baldwin,  being  a  creditor  of  Crippen, 
caused  the  mare  to  be  attached  by  a  deputy  sheriff,  and  taken 
out  of  the  defendant's  possession,  and  that  the  mare  was  sold 
according  to  law,  and  the  proceeds  applied  to  the  payment  of 
the  proper  debt  of  Crippen. 

TUa  defendant  was  a  stranger  claiming  to  set  up  the  property 
of  Crippen,  a  third  person,  in  mitigation  of  damages,  without 
any  authority  from  Crippen  to  act  for  him.  The  judge  ruled 
against  the  admission  of  the  evidence  offered  by  the  defendant,  553 
and  the  jury  found  a  verdict  for  the  full  value  of  the  mare.  If 
this  was  wrong,  a  new  trial  was  to  be  granted. 

1  &ee  McDonald  r,MagnuUr,:i  Peters,  470;  Stone  ▼.  ViTuent,  18  Martin, 
517;  Farmers  Bank  r.  Van  Meter,  4  Randolph,  5&3;  Taleot  ▼.  CegnoMt  3 
Day,  512;  Hixan  v.  Reedy  2  Littell,  174.  But  nee  Douglaes  ?.  Waddle,  1  Ham 
mond,  413  ;  DaiUd  ▼.  M'Rae,  2  Hawks,  5»^ 
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Sqaire  WhiHngj  for  the  defendant,  cited  3  Dane's  Abr.  351,  c.  85, 

Hollenbeck.   §  *^' 

Sept  %3d.  ^^^^  ^°^  Stttnner,  for  the  plaintiff,  insisted  that  the  defend- 
ant in  an  action  of  trespass  dt  honU  aspariatU  cannot  show 
property  in  a  stranger,  either  in  bar  or  in  mitigation  of  damages, 
unless  he  acts  by  authority  of  such  owner.  In  trover,  the 
ownership  of  a  stranger  may  be  proved  in  mitigation  of  dam- 
ages. Graham  v.  Pea/,  1  East,  246  ;  5  Dane's  Abr.  553, 
c.  172,  art.  I  ;  Hoyt  v.  GtUton^  13  Johns.  R.  151,  578  ;  Dem- 
ick  V.  Chapman,  11  Johns.  R.  132;  3  Stark.  Ev.  1438, 
1463;  2  Phil.  Ev.  (Boston  ed.  1822,)  133,  note*;  Gibbs  v. 
Chasey  10  Mass.  R.  128.  The  defendant  has  his  remedy  over 
against  the  deputy  sheriff. 

HepL  fmh.  Per  Curiam.  It  is  clear  that  it  is  not  competent  to  a  de- 
fendant in  trespass  for  the  taking  of  goods,  to  plead  property 
in  9  stranger ;  and  upon  sound  principle  ;  for  the  trespass  may 
be  an  injury  to  the  possession.  The  question  to  be  considered 
is,  whether,  if  the  properly  comes  to  the  use  of  the  owner, 
evidence  of  that  fact  may  not  be  received  in  mitigation  of  dam- 
ages ;  and  we  all  think  it  may  be.  The  reason  why  a  party 
having  possession  should  maintain  trespass  is,  that  he  may  have 
sustained  injury  by  being  deprived  of  the  goods  ;  nor  should 
his  claim  to  damages  be  construed  strictly.  Ordinarily  he  is 
either  the  owner  or  answerable  over  to  the  owner  ;  and  in  either 
case  he  is  entitled  not  only  to  damages  for  the  taking,  but  also 
for  the  value  of  the  goods.  Possession  is  prima  facte  evidence 
of  title,  and  unless  the  contrary  is  shown,  it  is  sufficient  to 
entitle  the  plaintiff  to  recover  for  the  value.  But  here,  if  the 
allegation  of  the  defendant  can  be  made  out  by  proof,  the  plain- 
tiff is  not  answerable  over.  The  real  damage  then  sustained 
by  him,  arises  from  the  injury  to  bis  special  property,  and  he 
ought  not  to  recover  for  the  value  of  the  mare.  The  evidence 
which  was  rejected  ought  to  be  received,  and  the  burden  wil 
rest  on  the  defendant  to  prove  satisfactorily  the  fact  alleged,  ia 
order  to  justify  a  reduction  of  the  damages.^ 

Mw  trial  granied. 

>  See  FUrcB  v.  Bei^mim,  14  Pick. 366;  Ingtrwol  v.  Fam  BekhMm^lComm 
1190,  est ;  HmUeU  v.  AMon,  14  Johns.  R.  973. 
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David  C.  Hull  versus  The  Inhabitants  of 
Berkshire. 

i  mnrmnt  apon  the  county  treararer  for  the  payment  of  a  sum  due  lor  Gonttmctnig  a 
r^d,  may  be  drawn  b}'  the  county  commiMionere  at  other  times  than  at  atated 
neetingB  of  the  oommissionen;  consequently  a  mlid  demand  upon  them  to  draw 
WMJi  a  warrant  may  be  made  at  socb  other  times. 

Assumpsit.  The  declaration  alleged,  that  on  September 
12th,  1828,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendants  made  by  Luther  Washburn,  Peter  Briggs,  and 
Lyman  Brown,  county  commissioners  and  agents  of  the  de- 
fendants in  this  behalf,  would  construct  a  road  in  Stockbridge 
by  July  1st,  1829,  to  the  acceptance  of  the  commissioners,  the 
defendants,  by  the  commissioners,  promised  the  plaintiff  to  pay 
him  therefor,  when  so  completed,  a  certain  price,  by  giving 
him  an  order  on  the  county  treasurer  for  the  amount ;  that  the 
plaintiff  built  the  road  by  July  1st,  1829;  that  the  commission- 
ers, on  October  8th,  1829,  viewed  it  and  accepted  it  as  com- 
pleted in  all  respects  according  to  the  contract ;  and  that  aftei 
the  acceptance,  viz.  on  the  same  8th  day  of  October,  the  plain- 
tiff requested  payment  therefor  of  the  commissioners,  which 
they  refused  to  make. 

The  defendants  demurred  to  the  declaration. 

The  objection  relied  on  by  the  defendants  was,  that  the 
county  commissioners  had  no  authority  to  draw  a  warrant  upon 
the  county  treasurer,  on  the  8th  of  October,  but  only  at  their 
stated  meetings,  which  are  held  in  March  and  September. 

Bishop^  for  the  defendants.  SqA,  Uba. 

Jofus^  for  the  plaintiff. 

Wilde  J.  delivered  the  opinion  of  the  Court.  The  defend-  SepL  2itk 
ants  rely  on  a  supposed  defect  in  substance  in  the  declaration, 
namely,  that  it  does  not  appear  that  a  demand  of  an  order  for 
payment  was  made  at  a  stated  or  regular  meeting  of  the  county 
commissioners.  We  do  not  think  that  the  plaintiff  is  bound 
to  aver  that  the  demand  was  made  upon  them  at  any  stated 
meeting.  It  is  sufficient  that  the  contrary  does  not  appear. 
The  time  alleged  in  the  declaration  is  not  material,  and  the 
plaintiff  would  not  be  confined  to  it      Besides,   he  demand 

569 
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Hull        might  have  been  made,  for  aught  that  appears  tu  the  contrary 

Berluhire.    ^^  ^^^  pleadings,  at  a  stated  meeting  held  by  adjournment.     We 

are  of  opinion,  therefore,  that  the  demand  of  payment  is  set 

forth  with  sufficient  certainty.     Whether  it  was  made  at  the 

proper  time  and  place,  is  a  matter  of  proof. 

But  we  think  that  if  it  did  appear,  as  the  fact  is  snid  to  be^ 
that  the  demand  was  not  made  at  a  stated  meeting,  it  would  be 
no  valid  objection  to  the  plaintiff's  title.  By  Si.  1827,  c.  77> 
§  3,  the  commissioners  are  required  to  meet  at  stated  times 
"  for  the  discharge  of  the  duties  of  their  office."  But  ihey 
may  have  intermediate  meetings,  at  such  times  and  places  as  ihey 
in  their  discretion  may  determine.  At  these  intermediate  meet- 
ings many  of  their  duties  of  office  may  be,  and  some  of  them 
roust  be,  considered  and  determined.  This  manifestly  appears 
by  the  7th  and  9ih  sections.  At  these  intermediate  meetings 
the  commissioners  are  authorized  to  view  roads,  on  application 
to  lay  out,  alter  or  discontinue  the  same.  And  at  the  time  of 
such  view  they  may  hear  the  parties,  ^'  and  consider  and  adju- 
dicate upon  the  common  convenience  and  necessity  of  laying 
out,  altering  or  discontinuing  such  roads  as  prayed  for."  ^^And 
when  they  shall  order  any  highway  or  road  to  be  laid  out,  or 
altered,  they  shall  perform  all  the  duties  by  law  required  of 
committees  for  laying  out  highways."  And  no  doubt,  from  the 
nature  of  the  duties  required,  the  commissioners  may  view 
roads  at  such  intermediate  meetings,  to  determine  whether  they 
have  been  worked  and  completed  according  to  contract ;  and 
we  think  there  can  be  no  doubt  a  road  may  be  accepted  at  such 
a  meeting ;  and  there  seems  to  be  no  good  reason  why  a  de* 
mand  of  an  order  for  payment  may  not  be  properly  made  at  the 
same  meeting  There  is  nothing,  we  apprehend,  in  the  7th 
section  in  opposition  to  this  position. 

The  declaration  was  adjudged  sufficient,  and  interest  was 
allowed  from  the  8th  of  October,  1839. 
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Nathan  H.  Halset  et  al  in  Errori  versus  Amos 
Woodruff. 

If  ■■  treapBM  against  two,  the  defendaau  plead  teverally,  and  teveral  damaget  ara 
by  the  jury,  the  plaintiff  may  take  judgment  againat  both  dt  rMUoribm 


Trespass  against  Halsey  aod  Avery  for  entering  Wood- 
ruff's close  and  pulling  down  a  blacksmith's  shop ;  with  counts 
for  carrying  away  the  materials. 

The  defendants  plead  severally  the  general  issue. 

The  jury  find,  ^^  that  the  said  Avery  is  guilty  in  manner  and 
form  as  the  plaintiff  has  alleged,  and  assess  damages  against 
said  Avery  at  two  dollars,  and  the  jury  also  find  that  said 
Halsey  is  guilty  in  manner,  &c.  and  assess  damages  against 
said  Halsey  at  seventy -five  dollars." 

The  plaintiff  elected  to  take  judgment  against  both  defend- 
ants for  the  greater  damages,  and  entered  a  remUtitur  as  to  the 
lesser  damages. 

The  defendants  sued  out  a  writ  of  error,  assigning  for  erroi , 
that  although  the  jury  which  tried  the  cause  returned  a  sep- 
arate verdict  of  seventy-five  dollars  against  Halsey  and  also  a 
separate  verdict  of  two  dollars  against  Avery,  the  Court  ren- 
dered a  judgment  against  both  for  the  sum  of  seventy-five  dol- 
lars and  costs. 

Dmghi  and  Bishop^  for  the  plaintiffs  in  error,  cited  Kemp-     SepL  2te 
ton  V.  Cook^  4  Pick.  307  ;  Kennebeck  Purchase  v.  Boulton^ 
4  Mass.  R.  419 ;  Livingston  v.  Bishop^  1   Johns.  R.  290 ; 
Heydon^s  case^  1 1  Co.  5. 

Porter^  contra^  cited  Bac.  Abr.  Damages^  D  4  ;  Rodney 
V.  Strode,  Cartb.  19 ;  MUchell  v.  Milbank,  6  T.  R.  199 ; 
2  Tidd's  Pr.  806  ;  Hill  v.  Goodchild,  6  Burr.  2790 ;  Broum 
V.  Jtlknj  4  Esp.  R.  158. 

Per  Curiam.  We  think  the  judgment  was  rightly  entered.  Sept.  2iik 
The  result  of  the  authorities,  which  are  numerous,  is,  that 
where  a  joint  action  is  brought  against  two  for  a  trespass  done, 
and  there  is  a  judgment  against  both,  it  must  be  a  judgment 
for  joint  damages.  All  the  legal  consequences  of  there  being 
a  joint  judgment  must  necessarily  follow  ;  one  of  which  is,  rhat         556 
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Ualsey  each  is  liable  for  all  the  damage,  which  the  plaiutifi  has  sUd* 
Woodruff,  ^^i"^^  by  such  trespass,  without  regard  to  different  degrees  or 
shades  of  guilt.  Heydon^8  case  cites  many  of  the  authorities, 
the  effect  of  which  is  given  in  Tidd,  that  where  the  action  is 
brought  against  several  defendants  and  the  jury  assess  severs, 
damages,  the  plaintiff  may  enter  a  remittitur  as  to  the  lesser 
damages  and  take  judgment  against  all  who  are  guilty  of  the 
joint  trespass,  for  the  greater  damages.  And  this  is  founded 
on  a  sufficient  reason.  Each  defendant  is  liable  for  the  whole 
damages  of  a  joint  trespass.  A  release  to  one  discharges  both, 
and  the  reason  is,  that  tlie  damage  is  joint.  The  plaintiff  here 
alleges  a  joint  trespass.  The  defendants  plead  severally,  that 
they  are  not  guilty  —  of  what  ?  of  the  joint  trespass ;  and 
they  are  found  guilty  —  of  what  i  of  the  same  joint  trespass. 
Damages  are  assessed  against  one  at  seventy-five  dollars  ;  this 
therefore,  by  the  finding  of  the  jury,  is  the  damage  which  the 
plaintiff  has  sustained,  and  the  law  draws  the  inference  that 
both  are  liable  for  that  sum.  The  inquiry  of  damages,  though 
made  by  the  same  jury,  when  an  issue  in  fact  is  tried,  is  in 
some  degree  collateral  to  the  trial  of  the  issue.  Where  there 
is  judgment  on  an  issue  of  law  alone,  there  must  necessarily 
be  a  distinct  inquiry  of  damages,  and  then  the  question  for  the 
jury  is  only  what  damages  has  the  plaintiff  sustained,  by  reason 
of  the  trespass  done,  without  regard  to  the  particular  acts  done 
by  either  of  the  defendants.  So  where  the  damages  are  found 
by  the  jury,  on  an  issue  in  fact,  the  sole  inquiry  open  to  them 
is,  what  damages  the  plaintiff  has  sustained,  not  who  ought  to 
pay  them  ;  and  therefore  their  finding  of  separate  damages  is 
beyond  their  authority  and  merely  void.  Suppose  in  an  action 
against  two  for  a  joint  trespass,  one  of  the  defendants  demurs 
to  the  declaration,  and  the  declaration  is  sustained,  and  the 
other  pleads  the  general  issue,  which  is  found  against  him  and 
damages  are  assessed  ;  judgment  would  be  rendered  that  both 
were  guilty,  and  execution  would  issue  against  both  for  the 
damages  so  found  by  the  jury.  On  principle,  as  well  as  au« 
thority,  the  judgment  entered  in  the  case  before  us  was  correct 

JudgfMfU  affirmed. 
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Commonwealth  verms  Ezra  Kellogg. 

Tkf  mmiDandiog  officer  of  a  militia  company  cannot  delegate  the  power  of  appointing 
a  person  to  warn  bis  men  to  appear  at  a  company  parade. 

On  the  petition  of  S.  W.  Ualsey,  a  private  in  a  company  ot 
iiiilitia,  a  writ  of  certiorari  was  issued  to  a  justice  of  the  peace, 
by  whom  Halsey  had  been  fined  for  neglecting  to  meet  with 
ibe  company  on  the  first  Tuesday  of  May  1829.  The  judg- 
ment of  the  magistrate  was  alleged  to  be  erroneous,  because 
the  order  from  the  commanding  officer  to  warn  the  company, 
was  not  directed  to  the  person  who  warned  them,  but  to  the 
clerk  of  the  company,  authorizing  him  to  issue  his  warrant 
to  some  suitable  person  in  each  school  district  to  notify  and 
warn,  &c. 

Bishop  J  for  the  Commonwealth,  referred  to  SL  1809,  c.  108,  SepL  M* 
§  18,  which  provides  that  the  commanding  officer  of  a  com- 
pany ^^  shall  issue  his  orders  to  some  one  or  more  of  the  non- 
commissioned officers  or  privates  of  his  company,  requiring 
biro  or  them  to  notify  the  men  belonging  to  his  company  to 
appear,"  JLc. 

Whiiingj  contra^  cited  Commonwealth  v.  CiUter^  8  Mass.  R. 
279  ;  Commonwealth  v.  Derby,  13  Mass.  R.  433. 

The  Court  held,  that  the  commanding  officer  of  the  company 
had  no  right  to  delegate  the  power  of  appointing  a  person 
to  warn  the  company,  and  the  proceedings  were  thereiora 
quashed  ^ 

*  See  ReTised  8ut  c.  12,  §  86. 
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Alanson  Bennett,  Admmbtrator,  versus  Abiel 
Platt. 

The  pkintiff't  i ■testate  cootracted  to  make  a  wagon  for  the  defeodant,  to  be  deliv- 
ered in  tlie  spring  of  1827,  and  to  be  paid  for  in  mutton;  wbich  the  defendant  for> 
nished  according  to  the  contract.  Wheels  were  selected  by  the  defendant  at  the 
intMUKs's  sliop,  but  it  was  not  proved  that  they  were  used  for  the  wagoa.  Before 
ivi  ;*estate*s  death,  which  was  in  May  1828,  the  wagon  waa  set  up  in  the  yard 
by  his  dwellinghouse,  and  his  son,  who  attended  to  his  business  during  his  last 
illness,  painted  it  once  before  and  once  after  his  death.  A  few  days  before  his 
death,  the  intestate  gave  the  defendant  notice  that  the  wagon  was  ready,  and  that 
he  could  take  it  away  witen  lie  pleased.  In  November  1627,  the  defendant  put  bis 
account  for  the  mutton  into  the  hands  of  an  attorney  for  collection,  with  directions 
to  receive  the  wagon.  iy\\e  wagon  not  being  ready  when  the  attorney  demanded 
it,  be  oommeooed  an  acliun  on  the  account,  wbich  lie  told  the  intestate  sboukJ  be 
discontinued  if  he  would  deliver  the  wagon.  The  intesUte*s  estate  was  imolvent, 
and  in  November  182S,  the  attorney,  without  any  directions  from  the  defendant, 
and  not  knowing  that  lie  had  taken  the  wagon,  presented  the  account  for  the  mut- 
ton  to  the  commissioners  of  insolvency  and  it  was  allowed  by  them.  The  suit 
against  tlie  intestate  was  discontinued  in  1828.  It  was  htU,  that  the  property  m 
the  wagon  liad  not  vested  in  the  defendant,  a^d  that  he  was  liable  to  the  adssinis- 
Crator  in  trover. 

Trover  for  a  wagon.  It  was  admitted  that  the  wagon  was 
made  by  Brown,  the  plaintiff's  intestate,  and  that  it  was  taken 
by  the  defendant  about  a  fortnight  after  Brown's  decease,  and 
converted  to  the  defendant's  own  use. 

H.  Baker  testi6ed,  that  as  the  agent  of  the  defendant  he 
contracted  with  Brown  for  a  wagon,  which  was  to  be  finished 
and  ready  for  delivery  in  the  spring  of  1827,  and  for  wbich 
the  defendant  was  to  pay  Brown  1600  pounds  of  mutton. 
Baker  went  to  Brown's  shop  and  selected  wheels  for  the  wi^on, 
and  marked  them  with  the  defendant's  name.  Brown  was  to 
have  the  wagon  ironed  by  J.  Keep.  Baker  delivered  to  Brown 
a  greater  quantity  of  mutton  than  was  stipulated  for,  and  he 
supposed  that  the  wagon  was  to  be  delivered  at  Brown's  in  Lee. 
He  did  not  know  whether  the  wheels  selected  by  bim  were 
used  for  the  wagon  taken  by  the  defendant. 

8.  Walker  testified,  that  in  April  1828,  at  the  request  of 

Brown's  son,  who  attended  to  Brown's  business  during  his  last 

sickness,  he  brought  the  wagon  from  Keep's  shop,  where  it 

had  been  ironed,  to  Brown's  dwellinghouse,  and  that  it  was 

5A9        set  up  in  the  yard.      Brown's  son  painted  the  wagon  once 
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before  his  father's  death  and  once  afterwards.     A  few  days      Bennett 
before  the  father's  death,  which  was  on  May  9th,  1828,  the  son        pj^'^^^ 

called  on  the  witness  to  take  notice  that  he  turned  out  the 

wagon  to  the  defendant,  and  that  it  was  the  defendant's  pro- 
perty ;  but  no  person  was  present  on  behalf  of  the  defend- 
ant to  receive  it.  Before  this  the  witness  had  frequently  heard 
the  intestate  say  it  was  intended  for  the  defendant.  When  it 
was  taken  by  the  defendant,  it  was  in  the  yard  where  it  had 
been  set  up. 

R.  Hinman  testified,  that  three  or  four  days  before  Brown's 
death,  after  the  wagon  had  been  painted  once,  he  wrote,  by 
the  direction  of  Brown,  to  the  defendant,  informing  him  that 
the  wagon  was  ready  and  that  he  could  take  it  away  when  he 
pleased. 

W.  Porter  junior  testified,  that  in  November  1827  the  de- 
fendant left  With  him  the  account  against  Brown  for  mutton,  for 
collection,  and  directed  him  to  receive  the  wagon.  Porter 
called  upon  Brown  for  the  wagon,  but  it  not  being  ready,  be 
commenced  an  action  on  the  account.  The  action  was  entered 
at  February  term  1828,  and  continued  in  court  until  June  term 
1829,  when  it  was  discontinued.  After  the  action  was  com- 
menced, he  told  Brown  it  should  be  discontinued,  if  he  would 
deliver  the  wagon.  Brown's  estate  was  insolvent,  and  when 
the  commissioners  on  the  estate  met  in  November  1826,  Por-  • 
ter  presented  the  defendant's  account  for  the  mutton,  together 
with  the  bill  of  costs  in  the  action  against  Brown,  which  were 
both  allowed.  The  administrator  then  informed  Porter  that  the 
defendant  had  taken  the  wagon.  Porter  then  said  if  the  ad- 
ministrator would  relinquish  all  claim  to  the  wagon,  he  would 
not  present  the  defendant's  claim  before  the  commissioners ; 
which  offer  the  administrator  refused  to  accept.  Porter  had 
no  directions  from  the  defendant  to  present  the  account,  and  he 
did  not  know  that  the  defendant  had  taken  the  wagon  until  in- 
formed of  it  by  the  administrator. 

The  defendant  was  defaulted,  but  if  on  the  foregoing  facta 
ho  had  a  right  to  take  and  retain  the  wagon,  the  default  was 
to  oe  taken  off ;  otherwise  judgment  was  to  be  entered  for  the 
phintiff. 

48*  sm 
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Bennett  Briggs  and  Porter,  for  the  defendant,  cited  Long  on  Sales, 

Piatt  *48,  149,  168  [see  Rand's  ed.  3,  76,  287]  ;  Bach  v.  Owen, 
'^tpt^Sld.  ^  T.  R.  409  ;  2  BL  Com.  448,  449  ;  2  Com.  Contr.  210, 
230 ;  Langfort  v.  Tiler's  Mministratrix,  1  Salk.  113;  Dun- 
more  V.  Taylor,  Peake's  R.  41  ;  3  Stark.  Ev.  1494,  note  2, 
cites  Fonville  v.  Casey,  1  Murph.  389  ;  2  Kent's  Comm. 
i389,400,  401. 

Jones  and  Byington,  contra,  cited  Young  v.  Jlustin,  6 
Pick.  280  ;  Mucklow  v.  Mangles,  1  Taunt.  318  ;  M'Dotudd 
V.  Hetoett,  16  Johns.  R.  349  ;  3  Stark.  Ev.  1640  ;  M'CuU 
hch  V.  Eagle  Ins.  Co.  1  Pick.  278  ;  Cooke  v.  Oxley,  3  T. 
R.  653. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  It 
appears  by  the  report  of  the  case,  that  the  wagon  in  question 
was  built  by  the  plaintiff's  intestate  for  the  defendant,  in  pur- 
suance of  a  contract,  but  was  not  completely  finished  at  the 
time  of  the  intestate's  death.  It  had  been  then  painted  once, 
whereas  it  was  to  have  been  painted  a  second  time ;  and  it  was 
so  painted  after  the  intestate's  death.  According  to  the  case 
of  Mucklovf  V.  Mangles,  1  Taunt.  318,  the  property  in  the 
wagon  did  not  vest  in  the  defendent,  but  remained  in  the  intes- 
tate, and  on  his  death  passed  to  the  administrator.  Lawrence  3. 
says,  '^  that  no  property,  in  such  a  case,  vests  until  the  thing 
is  finished  and  delivered."*  It  is  not,  however,  necessary  to 
discuss  the  question,  whether  a  delivery  in  this  case  was 
necessary,  or  whether  the  wagon  was  so  far  finished  as  that 
the  defendent  might  have  brought  trover  if  the  intestate  had 
sold  it  to  another. 

By  the  contract,  the  wagon  was  to  have  been  finished  in  the 
spring  of  1827.  It  was  not  done  within  the  time  stipulated, 
and  the  defendant  was  not  bound  to  receive  it.  In  the  No- 
vember following  the  defendant  left  his  account  for  mutton 
delivered  to  pay  for  the  wagon,  with  an  attorney,  for  collec- 
lion,  authorizing  him,  however,  to  receive  the  wagon.  The 
attorney  called  on  Brown  and  demanded  the  wagon,  but  it  not 

*  Pee  OUffield  ▼.  Vow^y  9  Barn.  Sl  Creraw.  73 ;  Gootte  ▼.  Ixmgley,  7  Bam. 
&  CresBW.  26 ;  Atkinson  v.  Bell^  8  Barn,  h  Creasw.  277  ;  Maherley  ▼.  Slap- 
pard^  10  Bingh.  99;  SuTmur  ▼.  Havdet,  12  Pick.  82,  83;  Olmttr  v.  Jhutm^  i 
Pick.  209;  JokHMom  y.  HiuK,  11  WendeU,  135. 

S7» 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830.  560 

being  ready,  he  commencpd  a  suit  against  Brown,  which  was      Bennett 
discontinued  in  1 829  ;  and  after  the  death  of  Brown  the  de-        ^uii^L 


Stoddard  Hubbell,  Petitioner,  &c.  verstis  Calvin 

HUBBELL  et  al. 

Laodi  flpeeilically  deYieed  are  not  liable  to  be  told  for  the  purpose  of  paying  fpecite 

lefBcies. 
Wbecber  in  caae  of  a  deficiency  of  asHeia,  the  deviaees  are  liable  equally  with  the 

legatees  to  coniribote,  puere. 

The  petitioner,  as  executor  of  Calvin  Hubbell,  deceased, 
represents  that  the  real  estate  of  the  testator  was  appraised  at 
$  1938  ;  that  the  amount  of  the  personal  estate,  including  the 
proceeds  of  a  part  of  the  real  estate  specifically  appropriated 
to  tbe  payment  of  debts,  is  $  4059  ;  that  the  amount  of  the 
executor's  account  for  funeral  charges,  debts,  and  expenses  of 
administration,  is  $2616  ;  that  the  amount  of  specific  legacies 
of  personal  estate  is  $  1514  ;  that  the  amount  of  debts  now 
due  is  $  479  ;  and  that  it  is  necessary  to  sell  real  estate  to  tbe 
anioant  of  $  540  for  the  payment  of  debts  and  incidental 
charges.  The  prayer  of  the  petition  is  for  leave  to  sell  real 
estate  to  that  amount,  for  that  purpose. 

m 


fondant's  claim  was  proved  before  the  commissioners  of  insol- 
vency and  was  allowed.  After  these  proceedings  it  is  impos- 
sible to  uphold  the  defendant's  claim  on  the  wagon.  He  was 
bound  by  the  proceedings  of  his  attorney.  He  had  an  un- 
doubted right  to  rescind  the  contract,  and  it  was  rescinded. 

Tbe  contract  was  broken  by  the  failure  of  the  intestate  to  561 
build  the  wagon  within  the  time  stipulated  by  the  parties.  This 
was  an  executory  contract,  and  not  a  contract  of  sale.  The  de- 
fendant's remedy  was  an  action  on  the  promise  for  the  breach 
of  the  contract.  It  was  optional  with  the  defendant  afterwards 
to  waive  his  right  of  action,  and  accept  the  wagon,  but  not  to 
take  it  without  the  plaintiff's  consent.  The  property  in  tbe 
wagon  was  clearly  in  the  plaintifi^  and  could  not  pass  to  the  de- 
fendant except  by  a  new  agreement  or  an  actual  delivery.  The 
taking  therefore  was  tortious  and  tbe  default  must  stand. 

Judgment  far  plaintiff. 
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Bennett  Briggn  and  Porter^  for  the  defendant,  cited  Long  on  Sales, 

Piatt  ^^^^  ^4^'  l^Q  [»««  Rand's  ed.  3,  76,  287]  ;  Bach  v.  Ovotn, 
KtpU'Xld.  ^  T.  R.  409  ;  2  Bl.  Com.  448,  449  ;  2  Com.  Contr.  210, 
230 ;  LangfoH  v.  Tihr's  Mministratrix^  1  Salk.  113;  Dun- 
more  v.  Taylor^  Peake's  R.  41  ;  3  Stark.  Ev.  1494,  note  2, 
cites  Fonvilk  v.  Ciwey,  1  Murph.  389  ;  2  Kent's  Comm. 
389,400,  401. 

Jones  and  Byingtafij  contri^  cited  Young  v.  JlusHit^  6 
Pick.  280  ;  Muckhw  y.MangUs,  I  Taunt  318  ;  M'Do%\ald 
V.  Hexoeit,  15  Johns.  R.  349  ;  3  Stark.  Ev.  1640  ;  .Afrtc^ 
hch  V.  Eagte  Aw.  Co.  1  Pick.  278  ;  Cooke  v.  Oxky,  3  T. 
R.  653 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  It 
appears  by  the  report  of  the  case,  that  the  wagon  in  question 
was  buih  by  the  plaintiff's  intestate  for  the  defendant,  in  pur- 
suance of  a  contract,  but  was  not  completely  finished  at  the 
time  of  the  intestate's  death.  It  had  been  then  painted  once, 
whereas  it  was  to  have  been  painted  a  second  time ;  and  it  was 
so  painted  after  the  intestate's  death.  According  to  the  case 
of  Mucklow  V.  JUangleSy  1  Taunt.  318,  the  property  in  the 
wagon  did  not  vest  in  the  defendent,  but  remained  in  the  intes- 
tate, and  on  his  death  passed  to  the  administrator.  Latcrena  J. 
says,  *'*•  that  no  property,  in  such  a  case,  vests  until  the  thing 
is  finished  and  delivered.'"  It  is  not,  however,  necessary  to 
discuss  the  question,  whether  a  delivery  in  this  case  was 
necessary,  or  whether  the  wagon  was  so  far  finished  as  that 
the  defendent  might  have  brought  trover  if  the  intestate  had 
sold  it  to  another. 

By  the  contract,  the  wagon  was  to  have  been  finished  in  the 
spring  of  1827.  It  was  not  done  within  the  time  stipulated, 
and  the  defendant  was  not  bound  to  receive  it.  In  the  No- 
vember following  the  defendant  left  his  account  for  mutton 
delivered  to  pay  for  the  wagon,  with  an  attorney,  for  collec- 
lion,  authorizing  him,  however,  to  receive  the  wagon.  The 
attorney  called  on  Brown  and  demanded  the  wagon,  but  it  not 

»  gee  Omidd  ▼.  fjJtre,  0  Barn  &  Cressw.  73;  Goode  r.  Longfey,  7  Bam. 
&  CreMW.  26;  Atkinsmi  v.  Beil,  8  Barn.  &  Cressw.  277  ;  Maberlty  ?■  Skef- 
pard,  10  BiDfi^.  99;  Sumner  v.  MamiU,  12  Pick.  82,  83;  Gfoeer  t,  AuMm,i 
Piek.  «19;  Muuan  v   f/um,  1 1  W.  ndeU,  135. 
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being  ready,  he  commenced  a  suit  against  Brown,  which  was      Bennett 
discontinued  in  1829  ;  and  after  the  death  of  Brown  the  de-        piJ^ 
fendant^s  claim  was  proved  before  the  commissioners  of  insol-   "7  ~~ 

vency  and  was  allowed.  After  these  proceedings  it  is  impos- 
sible to  uphold  the  defendant's  claim  on  the  wagon.  He  was 
bound  by  the  proceedings  of  his  attorney.  He  had  an  un- 
doubted right  to  rescind  the  contract,  and  it  was  rescinded. 

The  contract  was  broken  by  the  failure  of  the  intestate  to  561 
build  the  wagon  within  the  time  stipulated  by  the  parties.  This 
was  an  executory  contract,  and  not  a  contract  of  sale.  The  de- 
fendant's remedy  was  an  action  on  the  promise  for  the  breach 
of  the  contract.  It  was  optional  with  the  defendant  afterwards 
to  waive  his  right  of  action,  and  accept  the  wagon,  but  not  to 
take  it  without  the  plaintiff's  consent.  The  property  in  the 
wagon  was  clearly  in  the  plaintiff  and  could  not  pass  to  the  de- 
fendant except  by  a  new  agreement  or  an  actual  delivery.  The 
taking  therefore  was  tortious  and  the  default  must  stand. 

Judgment  for  plaintiff. 


Stoddard  Hubbell,  Petitioner,  &c.  versus  Calviit 
HUBBELL  et  al. 

Laodi  speeilicAlly  devi«ed  are  not  liable  to  be  told  for  the  purpoie  of  paying  speeite 

fefacies. 
Whether  in  caw  of  a  deficiency  of  aeMtt,  the  deviseei  are  liable  equally  with  the 

legatees  to  conlribote,  qwBre. 

The  petitioner,  as  executor  of  Calvin  Hubbell,  deceased, 
represents  that  the  real  estate  of  the  testator  was  appraised  at 
$1938  ;  that  the  amount  of  the  personal  estate,  including  the 
proceeds  of  a  part  of  the  real  estate  specifically  appropriated 
to  the  payment  of  debts,  is  $  4059  ;  that  the  amount  of  the 
executor's  account  for  funeral  charges,  debts,  and  expenses  of 
administration,  is  $2616 ;  that  the  amount  of  specific  legacies 
of  personal  estate  is  $  1514  •  that  the  amount  of  debts  now 
due  is  $  479  ;  and  that  it  is  necessary  to  sell  real  estate  to  the 
amount  of  $  540  for  the  payment  of  debts  and  incidental 
charges.  The  prayer  of  the  petition  is  for  leave  to  sell  real 
estate  to  that  amount,  for  that  purpose. 
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Common      the  common  law  as  it  then  stood,  but  referred  to    ^frsons  aiding 
'^^^  and  abetting  who  were  not  present,  who  were  then  technically 

Knapp.  considered  as  accessories.  The  title  of  the  act  indicates  its 
object.  It  was  ^^  an  act  against  accessories  to  crimes  and  felo- 
nious assauhers."  It  did  not  purport  to  make  anj  new  de- 
scription of  the  persons  who  should  be  considered  as  accesso- 
ries, but  to  provide  for  the  punishment  of  such  offenders. 

It  is  an  established  rule,  that  a  statute  is  not  to  be  constiued 
so  as  to  repeal  the  common  law,  unless  the  intent  to  alter  it  b 
clearly  expressed.  No  such  intention  can  be  reasonably  infer- 
red from  the  language  of  these  statutes.  The  words  of  the 
statute  of  1784  describe  accessories  before  and  after  the  fact, 
and  if  it  had  been  the  intention  of  the  legislature  to  restore  the 
old  distinction  as  to  accessories  at  the  fact,  it  would  have  de- 
scribed such  offenders  by  apt  words. 

When  technical  words  are  used,  they  are  to  be  understood 
in  their  technical  sense  and  meaning,  unless  the  contrary  clearly 
appears.  The  object  of  this  statute  being  to  provide  for  the 
punishment  of  accessories,  we  must  conclude  that  it  related 
only  to  accessories  in  the  legal  sense  at  the  time  of  the  passage 
515  of  the  act^  and  not  to  those  who  were  in  the  eye  of  the  law 
then  regarded  as  principals.  So  that  construing  the  statute  of 
1784,  c.  65,  by  its  own  language,  we  do  not  think  it  can  be 
understood  as  relating  to  persons  present  aiding  and  abetting  in 
the  commission  of  a  felony. 

And  we  think  that  the  St.  1804,  c.  123,  §  1,  contains  a  legis- 
lative construction  to  the  same  effect.  It  seems  to  be  very 
clear,  that  this  statute  regards  persons  present  aiding,  tic.  as 
principals  ;  for  otherwise  persons  present,  and  persons  absent, 
would  not  have  been  separately  described,  those  who  were  ab- 
sent being  considered  as  accessories  So  that  if  the  former 
statute  had  been  doubtful,  the  doubt  would  have  been  removed 
by  the  latter ;  especially  when  it  is  considered  that  all  the  stat- 
utes upon  the  same  subject  are  to  be  construed  as  one  statute. 
Augvst  VSth.  The  jury  not  being  able  to  agree  upon  a  verdict,  were  dis- 
charged of  the  cause.  The  prisoner's  counsel  then  moved  for 
a  continuance,  and  in  support  of  the  motion  they  offered  an 
affidavit  of  the  prisoner  himself,  which  stated  the  absence  of  a 
•uaterial  witness  and  the  facts  to  which  he  would  testily.     Weh 
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iier  objected  that  a  capital  trial  cannot  be  postponed  on  the     Common- 
afBdavit  of  the  prisoner,  because  he  has  so  much  at  stalce  that  ^ 

his  affidavit  is  not  entitled  to  credit.      fVilde  J.  said  such  affi-      Knapp> 
davits  had  been  received  in  other  cases  of  great  importance  to 
the  prisoner.^     The  counsel  for  the  government  then  admitted 
that  the  witness  would  testify  to  the  facts  stated  in  the  affidavit, 
and  a  new  jury  were  empannelled  to  try  the  cause. 

In  the  first  trial  the  prisoner's  counsel  moved  that  the  jury  jh^u$i  iCik 
might  view  the  house  where  the  murder  was  committed,  and 
the  ground  in  the  vicinity,  and  the  Momey- General  expressed 
bis  desire  that  the  motion  should  be  granted.  But  per  Curt" 
am.  We  refused  such  a  request  in  another  case,  and  it  does 
not  appear  to  us  that  a  view  is  necessary.  It  is  attended  with 
many  inconveniences.  We  know  not  what  the  jury  may  hear 
and  what  impressions  may  be  made  upon  them  while  they  are 
taking  the  view.  The  case  should  be  decided  by  the  evidence 
given  in  court. 

Upon  the  second  trial  the  jury  themselves  requested  that 
they  might  be  permitted  to  see  the  place  of  the  murder,  and 
the  counsel  on  both  sides  expressed  their  desire  that  permission  516 
should  be  allowed.  The  prisoner  likewise  gave  his  consent. 
The  Court  granted  the  request,  but  with  hesitation,  because  they 
aaid  this  course  was  without  precedent,  and  if  it  should  turn  out 
to  be  incorrect,  they  had  doubts  whether  they  could  hold  the 
prisoner  to  his  consent.  The  Court  directed  that  no  person 
should  go  with  the  jury,  except  the  officers  having  them  in 
charge,  and  that  no  person  should  speak  to  them,  under  penalty 
of  a  contempt.  Pkins  were  exhibited  and  explained  to  the  jury 
in  court,  and  they  were  permitted  to  take  them  with  them.^ 

In  regard  to  presenctj  Dexter  contended  that  to  make  a  man 
a  principal  by  aiding  and  abetting  in  a  felony,  he  must  be  in 
such  a  situation  at  the  moment  when  the  crime  is  committed, 
that  he  can  render  actual  and  immediate  assistance  to  the  per* 
petrator ;  and  that  he  must  be  there  by  agreement,  and  with  the 
intent  to  render  such  assistance. 

fVebder  maintained  that  to  constitute  a  presence,  it 's  suffi- 

•  See  State  v.  MorriM,  1  Overton,  230 ;  State  v.  Zellers,  8  Halsted,  220. 

*  The  Court  may  order  «  view  by  an>  jury  empanne)  <ed  to  try  a  criminal 
eue     Revised  StaL  c.  137,  §  10. 
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Ck>inmon  cient  if  the  accomplice  is  in  a  place,  either  where  he  may  ten- 
^^^  der  aid  to  the  perpetrator  of  the  felony,  or  where  the  perpetrt- 

Knapp,  tor  supposes  he  may  render  aid.  If  they  selected  the  place  to 
afford  assistance,  whether  it  was  well  or  ill  chosen  for  that  pur- 
pose is  immaterial.  The  perpetrator  would  derive  courage  and 
confidence  from  the  knowledge  that  his  associate  was  in  the 
place  appointed. 

He  also  urged,  that  when  it  is  proved  that  several  persona 
conspired  to  commit  a  murder,  and  that  the  crime  has  been 
perpetrated  by  them,  and  there  is  no  evidence  of  a  part  being 
assigned  to  one  of  them  which  would  make  him  an  accessory, 
the  law  presumes  that  all  of  them  were  principals  ;  that  if  one 
goes  out  with  the  others,  with  the  design  of  bearing  some  part 
in  the  transaction,  and  it  does  not  appear  that  be  acted  as  an 
accessory,  he  must  be  deemed  a  principal ;  that  if  the  prisoner 
went  out  to  bear  some  part  in  the  murder,  and  the  government 
prove  that  he  went  towards  the  place  where  it  was  committed, 
the  presumption  is  that  he  went  near  enough  to  answer  the  pur^ 
pose  in  view,  unless  he  rebuts  the  presumption  by  evidence  to 
the  contrary. 

PuTNAxM  J.,  in  behalf  of  the  whole  Court,  instructed  the  jury 
^7  as  follows.  There  is  no  evidence  that  the  prisoner  gave  the 
mortal  blows  with  his  own  hand ;  but  it  is  contended  on  the 
part  of  the  government,  that  he  was  presenly  aiding  and  abetting 
the  perpetrator,  at  the  time  when  the  crime  was  committed. 
We  are  therefore  to  consider  what  facts  are  necessary  to  be 
proved  to  constitute  Mm,  who  is  aiding  and  abetting,  to  be  a 
principal  in  the  murder  ;  or,  in  other  words,  what,  in  the  sense 
of  the  law,  is  meant  by  being  prennt^  aiding  and  abetting. 

It  is  laid  down  in  Foster's  Crown  Law,  349,  350,  Discourse 
3,  §  4,  that  ^^when  the  law  requireth  the  presence  of  the  ac* 
complice  at  the  perpetration  of  the  fact,  in  order  to  render  him 
a  principal,  it  doth  not  require  a  strict,  actual,  immediate  pres- 
ence, such  a  presence  as  would  make  him  an  eye  or  ear  wit- 
ness of  what  passeth.  Several  persons  set  out  together,  or  m 
small  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each 
taketh  the  part  assigned  him  ;  some  to  commit  the  fact,  otbera 
to  watch  at  proper  distances  and  stations  tc  prevent  a  surprise. 
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•r  to  favor,  if  need  be,  the  escape  of  those  who  are  more  iin«     Common. 
mediately  engaged.     They  are  all,  provided  the  fact  be  com-  ^^ 

mitted,  m  the  eye  of  the  law  present  at  it ;  for  it  was  made  a  Knapp- 
common  cause  with  them,  each  man  operated  in  his  station  at 
one  and  the  same  instant  towards  the  same  common  end  ;  and 
the  part  each  man  took  tended  to  give  countenance,  encourage- 
ment and  protection  to  the  whole  gang,  and  to  insure  the  suc- 
cess of  their  common  enterprise."  In  §  6,  —  '*  In  order  to 
render  a  person  an  accomplice  and  a  principal  in  felony,  be 
must  be  aiding  and  abetting  at  the  fact,  or  reculy  to  afford  as- 
sistance, if  necessary."  So,  in  I  Hawkinses  P.  C.  c.  32,  §  7, 
(7th  ed.)  beif^  present  in  judgment  of  the  law,  is  equivalent 
to  being  actually  present j  for,  says  Hawkins,  ^'  the  hope  of  their 
immediate  assistance  encourages  and  emboldens  the  murderer 
to  commit  the  fact,  which  otherwise  perhaps  he  would  not  have 
dared  to  do,  and  makes  them  guilty  in  the  same  degree  [as 
principals]  as  if  they  had  actually  stood  by,  with  their  swords 
drawn,  ready  to  second  the  villany."  These  principles  have 
been  fully  recognized  by  the  very  learned  and  distinguished 
chief  justice  of  the  Supreme  Court  of  the  United  States,  in  4 
Cranch,  493. 

The  person  charged  as  a  principal  in  the  second  degree  51 S 
must  be  present ;  and  he  must  be  aiding  and  abetting  the  mur- 
der. But  if  the  abettor,  at  the  time  of  the  commission  of  the 
crime,  were  assenting  to  the  murder,  and  in  a  situation  where 
be  might  render  some  aid  to  the*  perpetrator,  ready  to  give  !c 
if  necessary,  according  to  an  appointment  or  agreement  with 
him  for  that  purpose,  he  would,  in  the  judgment  of  the  law,  be 
present  and  aiding  in  the  commission  of  the  crime.  It  must 
therefore  be  proved,  that  the  abettor  was  in  a  situation  in  which 
he  might  render  his  assistance,  in  some  manner,  to  the  com- 
mission of  the  offence.  It  must  be  proved,  that  he  was  in  such 
a  situation,  by  agreennent  with  the  perpetrator  of  the  crime,  or 
with  his  previous  Knowledge,  consenting  to  the  crime,  and  for 
the  purpose  of  rendering  aid  and  encouragement  in  the  com- 
mission of  it.  It  must  also  be  proved,  that  he  was  actually 
aiding  and  abetting  the  perpetrator  at  the  time  of  the  murder. 
But  if  the  abettor  were  consenting  to  the  murder,  and  in  a  sit- 
uation in  which  he  might  render  any  aid,  by  arrangement  with 
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Common'  the  perpetrator,  for  the  purpose  of  aiding  and  assisting  him  iu 
^^  the  murder,  —  then  it  would  follow  as  a  necessary  legal  inter- 

Knapp*  ence,  that  he  was  actually  aiding  and  abetting  at  the  commission 
of  the  crime.  For  the  presence  of  the  abettor  under  such  cir- 
cumst^ces,  must  encourage  and  embolden  the  perpetrator  to 
do  the  deed,  by  giving  him  hopes  of  immediate  assistance ; 
and  this  would  in  law  be  considered  as  actually  aiding  and 
abetting  him,  although  no  further  assistance  should  be  given. 
For  it  is  clear,  that  if  a  person  is  present  aiding  and  consenting 
to  a  murder  or  other  felony,  that  alone  is  sufficient  to  charge 
him  as  a  principal  in  the  crime.  And  we  have  seen  that  the 
presence  by  construction  or  judgment  of  the  law,  is  in  this  re- 
spect equivalent  to  actual  presence. 

We  do  not  however  assent  to  the  position  which  has  been 
taken  by  the  counsel  for  the  government,  that  if  it  should  be 
proved  that  the  prisoner  conspired  with  others  to  procure  the 
murder  to  be  committed,  it  follows  as  a  legal  presumption,  that 
the  prisoner  aided  in  the  actual  perpetration  of  the  crime  unless 
he  can  show  the  contrary  to  the  jury.  The  fact  of  the  con- 
spiracy being  proved  against  the  prisoner,  is  to  be  weighed  as 
519  evidence  in  the  case  having  a  tendency  to  prove  that  the  pris- 
oner aided,  but  it  is  not  in  itself  to  be  taken  as  a  legal  presump- 
tion of  his  having  aided  unless  disproved  by  him.  It  is  a  ques* 
tion  of  evidence  for  the  consideration  of  the  jury. 

If,  however,  the  jury  should  be  of  opinion,  that  the  prisoner 
was  one  of  the  conspirators,  and  in  a  situation  in  which  be 
might  have  given  some  aid  to  the  perpetrator  at  the  time  of  the 
murder,  then  it  would  follow,  as  a  legal  presumption,  that  he 
was  there  to  carry  into  effect  the  concerted  crime,  and  it  woukl 
be  for  the  prisoner  to  rebut  that  presumption,  by  showing  to 
the  jury  that  he  was  there  for  another  purpose  unconnected 
with  the  conspiracy.  We  are  all  of  opinion  that  these  are  tlie 
principles  of  the  law  applicable  to  the  case  upon  trial. 
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CASES 

ARGUED   AND   DETERMINED 

IV  TBB 

SUPREME  JUDICIAL    COURT 


COUNTY  OP  BERKSHIRE,  SEPTEMBER  TERM   1880 
AT  LENOX. 


Hoir.  LEMUEL  SHAW,  Chibf  Justice, 
Hon.  SAMUEL  PUTNAM,      ) 
Hon.  SAMUEL  S.  WILDE,     Wusticks. 
Hon.  MARCUS  MORTON,     ^ 


Mbhobakduh  The  Hon.  Lemuel  Sra w,  of  Boston,  in  the  eonnty  ol 
Suffolk,  haying  been  appointed  chief  jnttiee  in  this  Coart  in  the  place  of  the 
Hon.  Isaac  Parker  C.  J«  deceased,  took  his  seat  apon  the  bench  at  this  tenn. 


Chester  Owen  versus  Wyllis  Bartholomew. 

Id  the  case  of  a  grant  of  bad  by  the  Commonweakh,  id  which  the  land  ii  defcribed 
bj  coonei  and  distances,  withoot  rererence  to  monomeDts,  evidence  of  long 
eonttoned  occopslion  uader  it  is  admissible  to  prove  the  boundaries,  and  thoogfa 
the  given  distances  are  exceeded,  they  may  he  cootrolied  by  the  boundaries  so 
proved. 

Gfaots  of  eoDtignooS  hnd  by  the  Commonwealth  and  occupation  under  them,  and 
sobseiiBent  conveyances  by  the  grantees  referring  to  monuments  not  existing  at  the 
time  of  the  original  grants,  are  admissible  in  evidence  for  the  same  purpose. 

A  usual  practice  of  surveyors  of  land  laid  out  by  the  proprietora  of  a  town,  to  overrun 
the  exact  measures,  b  admissibb  to  show  that  the  boundaries  of  an  ancient  grant 
by  the  Commonwealth  in  an  adjacent  town,  and  described  by  courses  and  distancesg 
exceeded  the  distances  given. 

For  the  same  pnrpoee,  evidence  is  admissible  that  at  the  time  of  An  ancient  grant  by 
the  Commonwealth,  it  was  the  onilbrm  practice,  in  surveying  such  grants,  to  gjva 

▼OL.  IX.  45  sat 


Digitized  by  VjOOQIC 


520 

Owen 

9. 

Bartholo- 
mew. 

631 


BERKSHIRE. 

Wlwre  a  tenmnt  of  hod  preKsted  a  pecicioa  to  the  iegitlatare,  admitting  that  the  bod 
belonfpad  to  the  CommoBwealth  aad  praying  that  it  might  be  graated  to  him,  and 
thereupon  the  bind,  by  authority  from  the  legielature,  vnm  aold  to  aoother  pefMO,  it 
was  A«U,  thai  tlie  tenant  waa  not  eiCopped  from  cutting  up  hie  title,  but  that  bia 
adminioB  in  hie  petition  aad  hia  deckratioaa,  unexphiined,  that  the  hiad  did  not 
belong  to  him,  were  ftrong  oYideaoe  against  him,  and  the  burden  of  proof  ^y  o« 
him  to  show  that  they  were  founded  h  inaooent  mistake. 

If  two  writs  of  entry  fur  the  same  land  are  brought  suooessively  fay  difierent  demand* 
ants,  and  tlie  tenant  pleads  mU  diMMuin  in  thu  irst  action,  he  is  not  thereby  pr»> 
vented  from  pleading  a  disclaimer  in  the  second. 

This  wts  a  writ  of  entry,  in  which  the  demaixiant  declared 
on  his  own  seisin  within  thirty  years  and  a  disseisin  by  tlie 
tenant.  The  tenant  pleaded  a  disclaimer  as  to  part  of  the  land^ 
aua  non  disBtincU  as  to  the  residue.  The  demandant  replied 
that  the  tenant  did  claim,  JLc.  and  did  disseise,  &c.  The  jury 
found  a  verdict  for  the  tenant  on  both  issues. 

The  demandant  claimed  one  undivided  third  part  of  a  tract 
of  land  conveyed  by  Jonathan  Allen,  as  agent  of  the  Common- 
wealth, on  September  16th,  1824,  to  John  Ward,  Eli  Ensign 
and  the  demandant. 

The  tenant  claimed  under  a  grant  of  the  Commonwealth 
by  their  committee,  Joseph  Dwight  and  others,  of  May  17th, 
1765. 

The  Commonwealth  owned  all  the  land  between  Williams's 
grant  on  the  east  and  the  line  of  Mount  Washington  on  the 
west,  on  May  17th,  1755,  when  they  granted  to  Austin  and 
Shears,  from  whom  the  tenant  derived  his  title,  ^^  one  hundred 
and  fifty-four  acres  of  said  land  lying  west  of  Sheffield,  and  is 
the  grantees'  improvement,  bounded  easterly  on  Williams's 
grant  and  the  northeast  comer  of  Drake's  land,  thence  running 
west  nine  degrees  north  on  land  of  said  Drake  285  poles,  thence 
running  north  nine  degrees  east  87  poles,  thence  east  nine  de- 
grees south  280  poles,  until  it  comes  to  20  rods  northerly  of 
said  Williams's  grant,  then  on  the  west  side  of  said  grant  to 
the  bounds  first  mentioned." 

The  demandant  claimed  a  parcel  of  land  marked  on  a  pkn, 
on  the  ground  that  enough  was  left  to  the  eastward  of  it  and 
west  of  Williams's  grant,  to  satisfy  the  conveyance  to  Austin 
and  Shears,  according  to  an  exact  measurement  of  the  length 
of  the  lines  given  in  that  grant.  The  tenant  claimed  to  a  line 
•bout  30  rods  farther  to  the  west  than  the  denumdaot  located 
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the  grant,  and  be  disclaimed  the  land  between  tbat  line  and  the       Ow«n 
line  of  Mount  Washington.  BarS'iolo- 

The  committee  (D wight  and  others)  on  the  same  17th  of  mew 
May,  made  grants  to  Drake  and  to  Joseph  and  John  Oweu,  522 
southward  of  the  grant  to  Austin  and  Shears  ;  and  on  Novem- 
ber 27th,  1771,  the  Commonwealth  granted  to  Petite  a  tract  of 
land  to  the  northward  of  the  grant  to  Austin  and  Shears,  which 
came  to  within  a  few  rods  of  the  Lanesborough  Spring,  a 
known  boundary  now  existing. 

In  1823  the  tenant  petitioned  the  legislature  to  grant  to  him 
the  land  described  in  his  petition,  between  the  line  of  Mount 
Washington  on  the  west  and  the  land  granted  to  Austin  and 
Shears  on  the  east.  The  legislature  authorized  Jonathan  Allen 
to  sell  that  land,  and  the  demandant  bought  one  third  of  it. 
The  demandant  contended  that  the  land  purchased  by  him 
went  30  rods  to  the  eastward  of  the  line  to  which  the  tenant 
claimed.  So  that  the  question  for  the  jury  to  settle  was,  where 
were  the  westerly  bounds  of  the  land  granted  to  Austin  and 
Shears.  The  west  line  of  the  grant  to  Williams,  as  laid  down 
in  the  plan,  was  considered  at  the  trial  as  substantially  correct. 
There  was  evidence  tending  to  prove,  that  those  who  claimed 
under  Austin  and  Shears  had  occupied  and  claimed  under  the 
original  grant,  the  premises  demanded,  and  that  a  walnut  tree 
stood  at  the  southwest  corner  of  the  premises  demanded,  which 
was  mentioned  in  the  deed  of  Fellows  to  Benton  of  June  7tb, 
1777.  The  tenant  offered  evidence  tending  to  show  that  those 
who  claimed  under  the  grants  of  the  Commonwealth  to  Drake 
and  Joseph  and  John  Owen,  had  occupied  and  claimed,  under 
their  grants  of  the  same  day  and  of  the  same  direction  of  the 
compass  (north  nine  degrees  east)  up  to  the  same  exhibited 
westerly  line  to  which  the  tenant  claimed.  The  tenant  offered 
a  deed  from  Nathaniel  to  William  Owen,  dated  in  1788,  refer- 
ring to  a  hemlock  tree,  which  it  was  said  (and  there  was  parol 
evidence  to  prove)  stood  on  the  line  produced,  to  which  the 
tenants'  claim  extended.  The  demandant  objected  to  all  this 
testimony  as  irrelevant,  contending  that  the  monuments  referred 
to  were  erected  long  after  the  grant  to  Austin  and  Shears,  were 
re$  ifUtr  alios  acta,  and  had  no  tendency  to  prove  the  westerly 
line  of  the  grant  of  the  Commonwealth  to  them. 
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Putnam  J.  admitted  the  evidence  as  having  a  legal  and 
proper  tendency  to  fix  the  westerly  bound  of  the  grant  to  Aus- 
tin and  Shears,  and  the  other  adjoining  grants  of  the  same  day, 
and  he  instructed  the  jury  that  they  might  take  it  into  consid- 
eration, in  deciding  whether  the  claimants  under  the  grant  to 
Austin  and  Shears  entered  and  claimed  and  occupied  it  as  part 
of  that  grant ;  stating  further,  that  unless  the  jury  believed  it 
did  fall  within  the  bounds,  according  to  the  intent  of  the  parties 
to  that  grant,  the  mere  possession  should  not  operate  against 
the  claim  of  the  demandant  under  the  subsequent  deed  of  the 
Commonwealth.  The  jury  were  also  instructed,  that  as  it  was 
proved  that  the  Commonwealth  were  entitled  to  all  the  land 
between  the  grant  to  Williams  and  the  line  of  Mount  Wash- 
ington, excepting  ihat  which  had  been  granted  to  Austin  and 
Shears,  it  was  incumbent  upon  the  tenant  to  satisfy  them  that 
that  grant  extended  so  far  to  the  westward  as  to  include  his 
claim,  and  that  the  demandant  was  entitled  to  recover  one  third 
of  all  that  the  tenant  did  not  prove  was  conveyed  to  Austin 
and  Shears. 

The  tenant  introduced  the  evidence  of  a  survey  of  the  town 
of  New  Marlborough,  to  prove  that  the  land  laid  out  by  the 
proprietors  of  that  town,  generally  overran  the  length  of  the 
lines  given.  To  this  evidence  the  demandant  objected,  as  it 
did  not  relate  to  grants  from  the  Commonweahh  ,  but  the  judge 
overruled  the  objection. 

The  tenant  also  produced  evidence  to  prove  that  the  ancient 
grants  in  Mount  Washington  uniformly  overran  the  exact  meas- 
ures. The  demandant  objected  to  this  evidence,  contending 
that  in  the  absence  of  monuments  the  lines  should  be  ascer- 
tained by  exact  measurement.  But  the  jury  were  instructed, 
that  the  over-measurements  of  the  ancient  grants  were  to  be 
considered  by  them  in  settling  this  boundary,  and  that  they  were 
DOW  to  locate  that  grant  to  Austin  and  Shears  as  they  believed 
upon  the  evidence  it  would  have  been  located  in  1755,  when  it 
was  made.  It  was  proved  by  skilful  surveyors,  that  the  land 
included  in  that  grant  was  rough  and  mountainous  If  the  line 
were  measured  up  hill  from  Williams's  grant  to  Mount  Wash- 
ington, it  would  go  about  four  rods  to  the  westward  of  the  line 
to  which  the  demandant  claimed  ;  if  measured  down  hill,  ii 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830.  623 

would  make  four  rods  less :  so  that  exact  roathematical  cer        Owen 
tainty  was  not  to  be  obtained.     The  jury  were  then  to  take     BarSolo- 
into  consideration  the  uniform  usage  of  giving  large  measure  at        mew, 
that  time,  and  we'  e  to  say,  upon  the  whole  matter,  bow  far  to        524 
the  westward  the  grant  to  Austin  and  Shears  should  extend. 
The  wahiut  tree  and  the  hemlock  tree,  and  the  occupation  of 
the  several  grantees  of  the  Commonwealth,  in  a  continuous  line 
from  north  to  south,  under  the  grants  of  1755,  were  to  be  taken 
into  consideration  in  ascertaining  the  place  of  the  dividing  line 
between  the  lands  then  granted  and  the  lands  since  granted  to 
the  demandant  and  his  associates. 

It  was  proved  that  the  petition  of  the  tenant  to  the  legislature, 
and  also  his  confessions  in  the  country,  conceded  that  some 
part  of  the  land  in  controversy  did  belong  to  the  Common- 
wealth ;  and  the  demandant  contended,  that  the  tenant  should 
be  absolutely  estopped  by  his  petition  to  the  legislature  in  re 
gard  to  so  much.  But  the  jury  were  instructed,  that  his  petition 
and  bis  declarations  were  to  be  considered  as  evidence,  and  if 
unexplained,  strong  evidence,  to  disprove  his  claim  to  the  line 
in  question,  but  were  not  conclusive  upon  him,  and  that  he  was, 
by  the  rules  of  law,  permitted  to  explain  any  inaccuracy  or 
mistakes  in  his  petition  and  declarations. 

The  demandant  requested  the  judge  to  instruct  the  jury,  that 
•n  locating  land  described  In  a  deed,  when  the  length  of  line  is 
given  by  stating  the  number  of  rods,  without  mentioning  any 
monument,  the  number  of  rods  must  be  the  length  of  the  line ; 
that  the  jury  must  limit  the  tenant's  claim  to  the  number  of  rods 
west  of  the  grant  to  Williams,  which  are  stated  in  the  grant  to 
Austin  and  Shears ;  that  no  monuments  erected  at  any  time 
subsequent  to  the  grant  to  Shears  and  Austin,  by  them  or 
grantees  claiming  under  them,  could  extend  the  line  ;  that  the 
Commorwealth  is  not  presumed  to  be  conusant  of  these  acts  or 
to  have  ratified  them  ;  and  that  this  evidence  has  no  tendency 
to  prove  the  tenant's  title  as  against  the  Commonwealth.  The 
judge  instructed  the  jury  as  before  stated. 

As  to  the  issue  upon  the  plea  of  disclaimer,  the  following 
facts  were  agreed.  The  demandant,  with  two  other  persons 
as  his  tenants  in  common,  heretofore  brought  an  action  against 
the  tenant  for  the  same  land.     The  tenant  pleaded  non  disseu 
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nvUj  and  the  case  was  tried  upon  that  issue.  Exception  wa» 
taken,  that  tenants  in  common  could  not  join  in  such  an  action, 
and  the  present  demandant's  name  was  struck  out  and  tiie 
cause  proceeded  to  trial  upon  the  plea  to  the  whole  land.  Tlie 
demandants  in  that  action  were  the  grantees  in  the  deed  under 
which  the  demandant  now  claims. 

The  demandant  moved  for  a  new  trial. 

C  «d.  Deuey^  for  the  demandant.  The  grant  to  Austin  and 
Shears  is  definite  as  to  the  length  of  the  lines  and  the  points  of 
the  compass,  and  as  no  monuments  are  referred  to,  the  tenant 
cannot  extend  his  claim  beyond  the  description  in  that  deed. 
Contemporaneous  occupation  will  not  control  definite  courses 
and  distances.  Here  however  there  was  no  such  occupation. 
The  earliest  reference  to  a  monument  is  more  than  twenty 
years  after  the  grant  was  made.  But  the  tenant  could  not 
rightfully  introduce  the  deeds  of  successive  trespassers  upon 
the  land  of  the  Commonwealth.  If  such  deeds,  and  a  pos« 
session  for  thirty  years  after  the  grant,  are  admissible  evidence 
to  show  the  construction  of  a  grant  of  the  Commonwealth,  the 
principle  that  the  Commonweakh  cannot  be  disseised  is  nugato- 
ry. Jackson  v.  Botoen^  1  Caines's  R.  358  ;  Jackson  v  Reeves^ 
3  Caines's  R.  293. 

The  demandant  purchased  under  an  authority  given  by  the 
legislature,  founded  on  the  representation  in  the  tenant's  own 
petition.  It  is  not  necessary  to  decide  whether  this  petition  is 
a  technical  estoppel ;  but  it  partakes  of  the  nature  of  an  estop- 
pel so  far  as  to  bar  the  tenant  from  setting  up  a  title  against  the 
demandant.  fVallis  v.  Truesdell^  6  Pick.  455  ;  Chapman  v. 
Searky  3  Pick.  38  ;  Stonard  v.  JDitnfctn,  2  Campb.  344  ;  2 
Pow.  Mortg.  (Rand's  ed.)  437  ;  Lee  v.  Porter^  5  Johns.  Ch. 
R.  272  ;  Savage  v.  Foster ^  9  Mod.  35  ;  Jfiven  v.  Belknap j 
2  Johns.  R.  573. 

The  question  upon  the  plea  of  disclaimer  has  reference  to 
costs.  The  tenant,  by  pleading  the  general  issue  in  the  first 
action  brought  against  him,  for  the  recovery  of  the  whole  land 
in  controversy,  admitted  that  he  was  the  tenant.  Kelltran  v. 
Broton,  4  Mass.  R.  443. 

Dtoighty  Barnard  and  Hall^  for  the  tenant,  to  the  point,  thar% 
the  evidence  objected  to  had  been  properly  admitted,  cited 
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I   Phil.  E7.  (N  York  ed.)  419;  Com-  Dig.  Parobj  Jl  I  ;       Owun 
lAvingiian  v.   Ten  Broeck^  16  Johns.   R.  23;  Jaekion  v      fitr^o* 
Vtdderj  3  Johns.   R.    1 1  ;  Jackson  v.  Smithy  9  Johns.  R.        mow. 
100  ;  Jackson  v.  M'Call,  10  Johns.  R.  377  ;  Doe  v.  Burty        62fi 
I  T.  R.  701  ;  Rex  v.  BellHnger,  4  T.  R.  821  ;  3  Stark. 
Ev.   1026,  notes  «  and   1  ;  Sargent  y.  Toune,  10  Mass.  R. 
303  ;   Wtld  y.  Hornby,  7  East,  199  ;  BaJcer  v.  Sanderson^  3 
Pick.  364. 

The  petition  cannot  operate  by  way  of  estoppel,  there  hay 
og  been  no  fraud  or  concealment  on  the  part  of  the  tenant. 
The  question  was  put  to  the  jury  favorably  for  the  demandant, 
as  the  burden  was  cast  upon  the  tenant  to  prove  that  be  acted 
under  a  mistake.  Barnard  v.  Pope,  14  Mass.  R.  434  ;  Jack" 
eon  ▼.  Cary,  16  Johns.  R.  302. 

Per  Curiam.     It  is  manifest  this  case  presents  a  question     SeoL  98d 
of  boundary  and  not  of  title.     There  is  no  ground  for  claiming 
a  title  by  adverse  possession,  for  that  cannot  devest  the  title  of 
the  Commonweahh,'  and  evidence  of  the  holding,  if  admissible 
at  all,  must  be  received  as  showing  the  construction  of  the  grant. 

The  question  is,  wliether  the  grant  to  Austin  and  Shears  in* 
eluded  the  whole  or  a  part  of  the  land  in  controversy,  and  if  a 
part,  what  part.  This  was  left  to  the  jury,  and  the  demandant 
moves  to  set  aside  the  verdict,  because  evidence,  which  was 
objected  to  at  the  trial,  was  improperly  admitted. 

The  Court  do  not  mean  to  intinuite,  that  where  the  grant  ol 
the  Commonwealth  is  de6nite  in  its  terms  and  application,  evi* 
dence  aKunde  is  admissible  to  control  it  ;  but  where  it  is  uncer- 
tain what  land  is  intended,  extrinsic  evidence  must  be  admitted. 
We  think  this  a  case  proper  for  the  admission  of  such  evidence. 
The  tenaut  claims  under  an  ancient  grant.  The  deed  refers  to 
no  precise  monuments.  It  refers  to  the  grant  to  Williams,  the 
west  line  of  which  was  uncertain  at  that  time,  and  to  the  gran- 
tees' improvements,  and  to  the  north  line  of  the  grant  to  Drake. 
The  situation  and  extent  of  the  land  could  not  be  ascertained 
from  this  description,  except  by  resorting  to  other  evidence  than 
the  grant  iuelf.  We  think  all  the  deeds  were  rightly  admitted. 
Those  to  Drake  and  Joseph  and  John  Owen,  made  on  the 
same  day  with  the  grant  to  Austin  and  Shears,  were  of  tl)e  same 

»  See  Conmonwealik  t.  MOUaUrgw,  7  Watts,  450. 
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length  of  line,  east  and  west,  and  any  evidence  which  would 
show  the  west  line  of  those  grants  would  prove  that  of  the  land 
in  question.  The  Court  are  all  of  opinion,  that  where  it  is  prop- 
er to  go  into  evidence  aliunde^  it  is  proper  to  consider  contigu- 
ous grants.  Evidence  of  a  location  at  the  time  would  show 
the  land  intended  to  pass,  and  in  the  case  of  JUakepeace  v. 
Bancrofts  12  Mass.  R.  469,  monuments  erected  soon  after  the 
grant,  were  admitted  to  be  proved  for  the  purpose  of  showing^ 
the  extent  and  limits  of  the  grant.  ^  Whether  the  monuments 
were  erected  simultaneously  or  subsequently,  would  affect  the 
weight,  but  not  the  nature  of  the  evidence.  The  deed  of 
Fellows  to  Benton,  in  1777,  was  competent  evidence,  as  it 
tended  to  settle  tlie  west  line  of  the  land  in  controversy.  So 
the  deed  from  Nathaniel  to  William  Owen,  of  1788,  though  it 
would  have  less  weight,  being  later,  is  yet  of  some  force,  as 
referring  to  a  monument  previously  established. 

Evidence  also  was  introduced,  to  show  that  in  adjacent  town- 
ships there  was  a  tendency  to  overrun  in  the  location  of  grants* 
We  think  this  evidence  was  rightly  admitted,  for  where  lines 
are  referred  to,  mathematical  lines  are  not  intended,  but  such 
as  are  used  by  people  conversant  with  the  busmess  of  survey- 
ing. The  evidence  of  this  description  had  reference  to  the 
town  where  this  land  is  situated,  or  to  a  neighbouring  town, 
and  where  probably  the  same  surveyors  were  employed. 

The  next  question  is,  whether  the  tenant  is  not  estopped 
from  setting  up  his  title  to  this  land,  because  in  his  petition  to 
the  legislature  he  considered  that  this  land  belonged  to  the 
Commonwealth.  The  instruction  on  this  point  was  correct. 
The  petition  was  not  a  technical  estoppel,  as  it  was  not  a  record 
nor  under  seal.  Estoppels  are  not  to  be  favored.  If  the  pe- 
tition were  fraudulent,  the  tenant  could  not  set  up  a  title  against 
it ;  but  the  whole  effect  of  it  excludes  any  implication  of  fraud. 
He  admitted  that  his  boundary  was  doubtful,  and  he  wanted  a 
confirmation.  A  man  may  well  say,  I  suppose  I  own  land, 
but  sooner  than  have  a  controversy  with  the  government,  I  will 


'  See  Urned  v.  Morrill^  2  N.  Hamp  R.  Wt ;  Kennebec  Purekamt  v.  Tifony^ 
1  Greenleaf,  219 ;  Waterman  t.  Johiunn,  13  Pick.  2G7 ;  BoekweU  v.  Jidams,  6 
Wendell,  469;  Lush  v,  Dmse.  4  Wendell,  313;  CuiU  v.  Kivg,  5  Gicenkhf; 
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pay  a  sum  of  money  to  procure  a  coofirmation  of  my  tide. 
The  petttioQ  was  at  most  but  a  strong  admission  of  the  tenant 
against  his  own  title.  To  allow  it  to  operate  as  an  estoppel, 
would  be  making  title  to  land  depend  upon  parol  evidence.  A 
confession  of  a  party  as  to  boundary  is  strong  evidence  against 
him,  and  so  it  was  put  to  the  jury  in  the  present  case,  and  it 
was  a  question  proper  for  their  consideration. 

The  only  remaining  point  regards  the  plea  of  disclaimer.  538 
Though  technically,  by  a  plea  of  ntd  disseirin  the  tenant 
makes  claim  to  the  land,  yet  it  is  only  in  regard  to  the  action 
in  which  it  is  .pleaded,  and  as  against  the  party  then  demanding. 
It  would  be  carrying  the  technical  rule  too  far,  to  give  it  oper- 
ation in  another  case.  When  a  man  comes  with  a  better  title 
than  tlip  former  demandant,  the  tenant  may  well  plead  a  dis- 
claimer as  to  him,  though  he  had  previously  set  up  his  right  to 
the  land,  against  the  chum  of  another. 

Judgment  an  the  perdict. 


Henry  B.  Botntox  et  al.  versus  Isaac  M.  Rees. 


if  tbe  pbiotiff  owiu  a  mHI  on  one  tide  of  a  river^  and  the  defendant  a  miU  on  the 
oclier  nde^  with  a  dam  in  common,  and  each  »  entitled  to  the  water  alternately  lix 
■loBthi  in  the  year,  each  hat  a  right  to  repair  hii  own  iloom  at  any  time  of  the 
year;  more  especially  where  each  hai  a  right  to  the  ■oipltn  water  not  required  by 
the  odier*f  miU. 

In  each  case,  if  the  defendant  uses  ordinary  diligence  in  making  the  repairs,  he  will 
not  be  responsible  for  an  accidental  damage  to  the  plaintiiT. 

Where  soch  defendant,  in  order  to  prevent  great  injury  to  both  parties  from  an  acci* 
dent  occasioned  by  him  m  making  repairs,  but  without  negligence  on  his  part, 
found  it  necessary  to  raise  the  waste  gate  and  remove  the  flash-boards  of  the  plain- 
tiff, it  was  held  that  he  was  not  liable  for  the  damage. 

Tlie  St,S^9  Wm,  8,  e.  11,  $  7,  respecting  sunrivorship  of  actions, has, it  Mtma, 
been*adopted  in  this  Commonwealth. 

Upon  the  death  of  one  of  several  plaintiffs  in  an  action  of  trespass  quanelamaum/retk, 
the  action,  by  Si,  1828,  c.  112,  survives  to  his  co-plaintiffs. 


Trespass,  for  an  injury  done  to  the  plaintiffs'  mill-dam 
Piea^  the  i^eneral  issue. 

The  plaintiffs,  and  those  under  whom  they  claim,  owned  a 
stone  saw-mill  on  die  east  side  of  Williams  river,  and  had 
made  U86  of  the  dam  for  more  than  twenty  years.     The  de- 
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Boyntoa  fendant  owned  a  fuUing-roiU  on  the  west  siik)  of  the  river.  On 
Rees  ^^^  lltb  of  July,  1827,  the  defendant,  after  making  a  tempo- 
rary  dam,  took  away  an  old  floom  on  the  west  bank  and  dug 
the  dirt  away  for  the  purpose  of  putting  in  a  new  doom.  This 
weakened  the  temporary  dam  in  such  a  manner  that  the  water 
529  pressed  through  it  and  undermined  it ;  and  to  prevent  the  water 
from  doing  damage,  the  defendant  tore  off  the  flash-board*^  and 
hoisted  the  waste-gate  of  the  dam,  east  of  the  centre  of  the 
river.  The  effect  of  this  was,  to  deprive  the  plaintiffs  of  the 
use  of  their  stone  saw-mill  wholly  for  two  or  three  days,  and 
partially  for  ten  weeks. 

On  the  part  of  the  defendant  it  was  contended,  that  he  had' 
a  common  right  in  the  dam  with  the  plaintiffs  ;  and  that  he  was 
not  liable  for  the  injury.  He  proved  that  twenty-two  years 
previous  to  the  alleged  trespass,  one  Curtis,  under  whom  he 
claims,  with  certain  pei-sons  under  whom  the  plaintiffs  claim, 
built  the  dam,  and  that  the  plaintiffs  and  the  defendant  had  re 
paired  it  together  from  time  to  time,  and  that  until  the  time  ol 
the  trespass  the  water-privilege  had  been  used  in  the  following 
manner,  viz  the  preference  in  the  use  of  the  water  had  always 
been  claimed  by  the  proprietors  of  the  stone  saw-mill,  except 
for  the  season  of  fulling  cloth  for  customers,  which  was  stated 
to  be  from  the  1st  of  September  to  the  Ist  of  March,  during 
which  period  the  owners  of  the  fulling-mill  claimed  the  prefer* 
ence  for  fulling  cloth  for  customers. 

The  defendant  contended,  that  inasmuch  as  the  injury  hap* 
pened  to  the  plaintiffs  when  he  was  in  the  act  of  repairing  his 
floom,  he  ought  not  to  be  charged  with  the  damage  sustained  ; 
but  the  plaintiffs  insisted,  that  between  the  1st  of  March  and 
the  1  st  of  September  in  each  year,  they  had  a  right  to  the  full 
use  of  the  water  for  carrying  their  mill,  and  that  the  defendant 
had  no  right,  for  the  purpose  of  repairing  his  dam,  to  do  any 
thing  which  should  injure  them  in  the  full  use  of  the  water,  and 
that  if,  from  any  attempt  of  the  defendant  to  repair  his  floom, 
he  had  rendered  it  necessary,  in  order  to  prevent  greater  dam- 
age, to  hoist  their  waste-gate  and  take  off  their  flash-boards,  he 
must  be  answerable  in  damages  ;  and  that  it  was  his  duty,  in 
making  his  repairs,  to  have  taken  such  precautions  as  would  have 
prevented  any  damage  to  the  plaintiffs. 
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fVilde  J.  ruled,  that  the  defendant  bad  a  right  to  make  repairs     Boynton 
upon  his  flcom  between  the  first  of  March  and  the  1st  of  Sep-        ^^'^^ 
tember ;  and  that  he  was  not  answerable  for  the  damage  done 
to  the  plaintiffs  in  taking  off  their  flash-boards  and  hoisting  their 
waste-gate,  provided   the  jury  should  be  satisfied,  that  in  mak-         530 
ing  the  excavation  below  the  dam  for  the  purpose  of  repairing 
his  mill,  he  had  used  due  and  ordinary  diligence ;  and  the  ques- 
tion whether  he  had  used  such  diligence  was  submitted  to  the 
jury. 

To  this  opinion  and  direction  the  plaintiffs  excepted. 

In  the  vacation  preceding  the  present  term,  one  of  the  plain- 
tiffs died,  and  the  surviving  plaintiff  suggested  his  death  as  a 
ground  to  abate  the  suit. 

Dwight,  C  A.  Dewey  and  Porter^  for  the  plaintiffs.  From  SepL2l§i 
the  1st  of  March  to  the  1st  of  September  the  plaintiffs  had  an 
exclusive  right  lo  the  use  of  the  water,  unless  there  was  more 
than  their  mill  required,  and  the  defendant  had  no  right  to 
make  his  repairs  during  that  period,  and  he  must  be  responsi- 
ble for  the  damage  occasioned  by  repairing  at  an  improper 
time. 

Ordinary  diligence  is  such  as  a  prudent  owner  of  the  whole 
dam  would  use.  As  the  defendant  owned  only  half  of  it,  he 
was  bound  to  use  more  than  ordinar)'  diligence. 

But  if  not,  still  he  had  no  right  to  hoist  the  plaintiffs'  gate  and 
take  off  their  flash-boards,  even  for  the  purpose  of  preventing 
a  greater  injury  to  himself  and  perhaps  to  the  plaintiffs. 

The  defendant's  right  to  repair  rests  upon  presumption,  and 
as  he  never  repaired  before,  except  when  he  had  the  preference 
in  the  use  of  the  water,  his  presumptive  right  is  not  to  be  ex- 
tended beyond  the  use.  Stanley  v.  WhiUy  14  East,  340; 
Bealy  v.  Shaw,  6  East,  208  ;  Angell  on  Water-Courses,  48  ; 
1  Phil.  Ev.  (N.  York  ed.)  122. 

The  action  has  abated  by  the  death  of  one  of  the  plaintiffs. 
1  Chit.  PI.  65  ;  2  Wms's  Saund.  72  t,  72  m;  3  Bac.  Abr 
707,  JaifU  Tenants  ^c,  K;  Mams  v.  Lelandy  7  Pick.  62  ; 
JinonymouSy  Cro.  Car.  509  ;  Com  Dig.  Abatement ,  H  32. 
This  case  is  not  within  St,  1828,  c.  112,  which  provides,  that 
where  a  party  dies,  his  executor  may  come  in  to  prosecute  or 
defend,  for  here  the  wnole  party  phintiff  is  not  deceased.     No 
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Doynton      case  is  to  be  found,  where  an  executor  is  one  of  the  plaintiffs 
Rees.        ^^^  ^"  individual  in  his  own  right,  another. 
'■"■~"'~"*~        Bishop  and  Byington^  contra.     If  the  suit  does  not  sunrive 
to  the  surviving  plainiifT,  it  must  to  the  executor  of  the  de- 
ceased, by  virtue  of  the  statute  of  1828. 
631  The  plaintiffs  and  the  defendant  were  tenants  in  commoD  in 

the  dam.  There  was  a  necessity  for  saving  the  common  prop- 
erty by  hoisting  the  plaintiffs'  gate  and  tearing  down  their  flash- 
boards  ;  and  that  necessity  was  created  by  the  defendant  in 
doing  a  lawful  act.  The  time  taken  for  making  the  repairs  is 
immaterial,  for  if  the  defendant  had  repaired  at  a  season  when 
he  was  entitled  to  a  preference  in  the  use  of  the  water,  the 
plaintiffs  would  nevertheless  have  sustained  a  loss,  they  being 
then  entitled  to  the  use  of  the  surplus  water.  The  parties  must 
make  repairs  together,  when  their  common  property  requires 
it ;  and  when  the  individual  interest  of  either  is  alone  concerned, 
he  must  repair  in  the  manner  which  a  prudent  owner  of  both 
mills  would  adopt.  3  Stark.  Ev.  1672,  1674,  1444  ;  Mder 
V.  Savill,  6  Taunt.  454  ;  6  Bac.  Abr.  Trespass^  F. 
SepL  24(*.  Per  Curiam.  The  parties  were  jointly  liable  to  keep  the 
dam  in  repair,  nothing  to  the  contrary  appearing,  and  the  floom 
contiguous  to  the  mill  of  either  was  to  be  supported  at  his  indi- 
vidual expense.  It  seems  clear  that  this  right  to  repair  extends 
throughout  the  year.  If  there  was  a  preference  in  the  use  of 
the  water  during  part  of  the  year,  but  not  an  exclusive  right, 
then  the  defendant  was  entitled  to  the  surplus  water,  and  he  had 
a  right  to  repair  on  that  account.  But  besides  this,  either  party 
had  not  only  a  right  to  keep  his  floom  in  repair,  for  his  own 
use,  but  his  duty  required  him  to  do  so,  in  order  to  save  the 
water  for  the  use  of  the  other  party. 

The  defendant  then  having  had  the  right  to  make  repairs, 
the  questiop  was,  whether  he  used  ordinary  diligence.  This 
question  was  submitted  to  the  jury  with  instructions  that  were 
correct.  If  the  defendant  was  bound  to  keep  his  floom  in  re- 
pair,  he  is  not  answerable  for  the  accidental  consequences  of 
repairing,  provided  he  was  not  guilty  of  negligence.  If  any 
accident  happened  which  rendered  extraordinary  steps  neces- 
sary in  order  to  preserve  the  common  property,  as  lifting  the 
waste-gate  or  removing  the  flash-boards  of  the  plaintiflb^  be 
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had  a  right  to  enter  on  the  plaintiffs'  land  and  perform  these     Boynton 

The  judgment  therefore  must  be  for  the  defendant  upon  the  ' 

verdict,  unless  the  death  of  one  of  the  plaintiffs  abates  the  ac- 
tion , 

Upon  this  question   the  cause  was  continued  niH^  and  the        SSS 
fi>Iiowing  opinion  of  the  Court  was  afterwards  drawn  up  by 

Wilde  J.  The  death  of  one  of  the  plaintiffs  being  suggest* 
ed,  the  question  is,  whether  the  action  may  be  prosecuted  iu 
the  name  of  the  survivor. 

This  is  an  action  of  trespass,  and  by  the  principles  of  the 
common  law  the  death  of  one  of  the  plaintiffs  would  abate  the 
writ,  because  the  cause  of  action  is  charged  as  arising  ex  delic- 
to  ;  and  such  an  action  does  not  survive  to  the  executor.  But 
by  the  St.  8  ^  9  9Vm.  3,  c.  11,  §  7,  the  death  of  one  plaintiff 
or  defendant,  when  there  is  another  surviving,  shall  not  abate 
the  suit.  It  is  said  that  this  statute  has  not  been  adopted  in 
.his  Commonweahh.  How  this  may  be  in  point  of  fact,  does 
not  appear,  but  as  it  was  made  in  amendment  of  the  common 
law,  it  seems  that  it  may  be  presumed  to  have  been  adopted 
here.^  Commonwealth  v.  Leach^  1  Mass.  R.  61  ;  Common- 
wealth  v.  KnowUon^  2  Mass.  R.  535. 

But  if  this  position  cannot  be  maintained,  we  are  of  opinion 
that  the  survivor  may  prosecute  the  action  by  virtue  of  St. 
1S28,  e.  112.  This  statute  provides,  *^  that  ail  actions  for  in- 
juries done  to  real  estates,  and  which  do  now  abate  by  the 
death  of  the  parties  to  the  same,  shall  be  considered  as  actions 
and  suits,  which  survive  to  the  executor  or  administrator  of 
such  deceased  parties,  and  may  be  prosecuted  and  defended  in 
the  same  manner,  and  to  the  same  extent,  as  might  have  been 
done  by  the  testators  or  intestates  respectively,  during  (heir 
liies." 

According  to  the  literal  construction  of  the  statute,  the  ex- 
ecutor or  administrator  of  the  deceased  party  might  be  admit- 
ted to  prosecute  jointly  with  the  surviving  plaintiff.  But  we  do 
not  think  that  such  is  the  true  meaning  of  the  statute.     The 

I  See  PaUersan  v.  mwiy  5  Peters,  241 ;  1  Baldw.  559;  Colley  v.  Merrill^ 
6  Oreenleaf,  55;  &iekeU  v.  SackeU,  8  Pick.  309 ;  SibUy  v.  WUUamg,  3  (Hll  & 
Johns.  62;  SiaU  v.  Campbell,  Charlton,  167. 

VOL.  IX.  46  »« 
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Boynton      language  is,  that  actions  of  this  description  shall  he  considered 
Rees        ^  actions  and  suits^  which  survive  to  the  executor  or  adminii' 

_- ff,f^Qjf.  .  »  guj  jjjg  iniention  is,  no  doubt,  that  they  are  to  be 

prosecuted  in  the  same  manner,  as  actions  of  assumpsit  and 
other  actions  which  by  law  survive.  This  we  think  is  the  true 
meaning  of  the  statute.^  If,  however,  we  were  of  a  different 
opinion,  I  should  see  no  difficulty  in  admitting  the  executor  of 
the  deceased  party  to  come  in,  and  prosecute  the  action,  jointlv 
with  the  surviving  phintiff. 


MS         Spencer  Stafford  versus  Martha  Gold  et  aL 

Executors,  £lc 
Same  versus  Same. 

A  demand  due  to  the  ptaiotiff  as  lanriviDg  partner  of  one  firm,  may  ^  Joined  in  dN 
nme  action  with  a  demand  due  to  him  as  the  sunriving  partuer  of  another  firm. 

Where  two  aciiom  are  brought  at  the  same  term  of  the  oonrt,  upon  demands  which 
might  have  been  joined,  the  plaintiff  will  recover  the  same  costs  as  if  be  had  joined 
the  demands  in  one  action. 

The  plaintiff,  as  the  surviving  partner  of  two  distinct  mer- 
cantile firms,  commenced  two  actions  of  assumpsit,  for  different 
causes  of  action,  against  the  defendants,  at  the  same  term  of 
the  Court  of  Common  Pleas,  both  of  which  actions  were  brought 
up  to  this  Court  and  determined  in  favor  of  the  plaintiff. 

BipL  SSd.  Hubbard  and  Bishop  contended,  that  the  plaintiff  was  entitled 
to  recover  costs  in  only  one  action,  the  St,  1784,  c,  28,  §  12, 
having  provided,  ^^  that  where  a  plaintiff  shall,  at  the  same 
court,  bring  divers  actions  upon  demands  which  might  have 
been  joined  in  one,  he  shall  recover  no  more  costs  than  in  one 
action  only."  To  show  that  the  plaintiff  might  have  joined  the 
two  demands  in  one  action,  they  cited  1  Chit.  PI.  200 ;  Han* 
cock  V.  Haywood^  3  T.  R.  433  ;  Slipper  v.  Stidstone^  5  T.  R. 
493,  and  1  Esp.  R.  47  ;  French  v.  Andrade,  6  T.  R.  583. 
C.  A.  Deweyy  for  the  plaintiff. 

8q^.  34tt.        Per  Curiam.     It  is  settled  that  a  surviving  partner  may  join 
m  the  same  action  a  demand  due  to  the  firm,  and  another  due 

*  See  Reviwd  8ut.  e.  93,  §  IS;  Haven  ▼.  Broum,  7  Oreenkaf,  421 ;  IfiUom 
V.  SlMighUr,  3  J.  J.  Manhall,  (Ken.)  69&. 
Mi 
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to  kmself  in  his  own  right.*    For  the  same  reason,  he  may  unite      Stafford 
demands  due  to  him  as  the  surviving  partner  of  two  firms.        q^j^^ 
Wliere  the  plaintiff  sues  en  aider  droU,  as  executor  or  admin-    '  — — 
istrator,  the  case  is  different.     The  plaintiff  will  therefore  tax 
full  costs  in  one  of  the  suits,  whichsoever  he  may  elect,  and 
in  the  other  he  will  Uix  such  additional  costs  as  would  have 
accrued  if  the  causes  of  action  had  been  embraced  by  one 
suit.* 


Ithamar  Kellogg  versus  Abijah  Curtis,  ^^ 

AdmiDistrator  £lc.  of  Reuben  Stoddard. 

The  plainciir  having  attached  load,  on  the  ground  tliat  a  pravioof  conreyanee  ot  it 
■Hide  by  hii  debtor  to  the  defendant  wae  void  as  againit  creditors,  the  plaintiff 
and  defendant  catered  iiHo  a  writtea  agreement  to  aabmit  the  diflerenee  between 
the  plaintiff  and  his  debtor  to  three  arbitrators  and  to  abide  their  judgment,  and 
similar  promissory  notes  were  made  by  the  plaintiff  and  defendant  to  each  other, 
and  were  deposited  in  the  hands  of  one  of  the  arbitrators,  to  be  delivered  up  against 
Che  party  who  shodd  hii  to  perform  his  agreenieat;  and  upon  this  the  plaintiff,  at 
the  reqaest  of  the  defendant,  relinqaished  his  attachment  and  discoatiaaed  his  sait 
against  his  debtor,  who  had  absconded.  The  defendant  having  feiled  to  perform 
his  agreenieat,  the  notes  were  delivered  to  the  phiinliff.  It  was  keid,  that  the  re- 
iinqnishment  of  the  plaintiff's  aUachment  was  a  safficient  oonsideratioa  for  the 
defendant's  note,  and  that  the  plaintiff  might  mainuin  an  action  upon  it. 

fiflid,  aiso,  that  the  note  was  in  the  nature  of  a  penalty,  and  that  the  defendant  was 
entitled  to  show,  as  the  measare  of  damages,  the  sam  actaally  due  to  the  phintiff 
lireai  bis  debtor. 

Assumpsit  upon  a  promissory  note,  for  $  150,  dated  Feb- 
ruary 23d,  1828,  niade  by  Reuben  Stoddard,  the  intestate. 
Trial  before  Pulnam  J.,  upon  the  general  issue. 

The  plaintiff,  on  December  8th,  1827,  sued  out  a  writ  against 
one  Knapp,  in  which  the  ind  damnum  was  laid  at  $200,  and 
attached  certain  real  estate  which  Knapp  had  previously  con- 
veyed to  Stoddard.  This  conveyance  the  plaintifT  considered 
to  be  fraudulent  and  void  as  against  creditors.  T.  Lee  testified, 
that  when  Stoddard  made  the  note  to  the  plaintiff,  the  plaintiff 
also  roade  a  note  to  Stoddard,  and  that  both  notes  wei  t  written 
upon  a  sheet  of  paper  containing  an  agreement  of  even  date 
with  the  notes,  and  signed  by  the  plaintiff  and  Stoddard,  aa 

*  Bee  CoUjtt  on  Partnendiip,  399, 436.      *  See  Bevised  Stat.  e.  121,  §  Ift. 


Digitized  by  VjOOQIC 


b34  BERKSHJKE. 

Kellogg     follows  :  —  ^'  Tbhs  amy  certify,  that  R.  Stoddard  and  I.  Kd* 
Curtis.       '^Sg  ^^^^  agreed  to  leave  out  all  the  difference  between  A.  £• 

Knapp   and   I.   Kellogg  to  three   men,  namely  R.   Brown, 

A.  Haskins,  and  T.  Lee,  and  to  abide  their  judgment.  We 
agree  to  have  it  decided  on  next  Tuesday  at  2  o'clock  in  the 
afternoon."  Upon  entering  into  this  agreement,  the  plaintiff, 
at  the  request  of  Stoddard,  relinquished  his  attachment,  and 
discontinued  bis  suit  against  Knapp,  who  had  absconded,  and 
the  notes  were  deposited  with  Lee,  to  be  delivered  up  against 
the  party  who  should  fail  to  perform  the  agreement.  Stoddard 
did  not  perform  it,  and  the  note  in  suit  was  accordingly  deliv- 
ered to  the  plaintiff. 
535  The  defendant  contended,  that  as  the  agreement  to  ascertain 

by  arbitration  the  amount  due  from  Knapp  to  the  plaintiff  was 
binding  on  the  parlies,  the  plaintiff  should  have  declared  od 
that  agreement,  averring  performance  on  his  own  part  and  a 
refusal  to  perform  on  the  part  of  the  defendant,  and  also  setting 
forth  the  amount  due  from  Knapp  to  the  plaintiff.  The  judge 
overruled  the  objection,  considering  the  action  to  have  been 
properly  brought  on  the  note. 

The  defendant  also  contended,  that  the  plaintiff  must  prove 
that  his  claim  against  Knapp  was  a  just  demand.  But  the  judge 
ruled,  that  as  the  plaintiff  gave  up  brs  attachment  and  discon- 
tinued his  suit  at  the  request  of  Stoddard,  upon  entering  into  the 
agreement,  there  was  a  sufficient  consideration  for  the  note. 

The  defendant  then  offered  to  show,  that  at  the  time  wheo 
Knapp  was  stied,  nothing  was  due  to  the  plaintiff.  But  the 
judge  refused  to  let  the  defendant  go  into  the  merits  of  the  case 
of  the  plaintiff  against  Knapp. 
SepLfKid.  Dmgkt  and  Barnard^  for  the  defendant,  insisted  that  the 
action  ought  to  have  been  brought  upon  the  agreement  to  abide 
by  the  decision  of  tlie  arbitrators,  and  not  upon  the  note. 
Either  party  had  a  right  to  ask  the  arbitrators  to  proceed  ex 
partCy  and  no  notice  was  necessary,  the  time  for  the  hearing 
being  fixed  by  the  submission.  Wood  v.  Leakey  12  Ves.  412  ; 
Jlllen  V.  Watson^  16  Johns.  R.  205,  209 ;  Freeman  v.  Adams^ 
9  Johns.  R.  115;  2  Wms*s  Saund,  62  i,  note  5.  The  plain- 
tiff introduces  parol  evidence  to  vary  this  written  agreement. 

The  note  was  not  founded  upon  any  consideration,  as  tli6 
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debt  of  Knapp  to  Kellogg  was  not  extinguished.     Thomp$on  r.      Ke'iogg 
Vhamoek,  8  T.  R.  139  ;  Street  v.  Rigby,  6  Ves.  821.  q^^ 

The  note  was  given  by  way  of  a  penalty,  and  the  phintiff 
ought  to  have  proved  the  amount  due  to  him  from  Knapp  ;  but 
on  the  contrary,  the  defendant  was  even  prevented  from  show- 
ing that  Knapp  was  not  indebted  to  the  plaintiff. 

Hall^  on  the  other  side,  to  show  that  the  plaintiff's  relinquish- 
ment of  his  attachment  was  a  sufficient  consideration  for  the 
note,  cited  Lent  v.  Padelfordy  10  Mass.  R.  230.  He  argued 
that  the  note  was  given  as  liquidated  damages. 

Putnam  J.  delivered  the  opinion  of  the  Court.  The  first  Sept.  34111 
question  to  be  considered  is,  whether  there  was  a  good  consid- 
eration for  the  note.  It  would  be  sufficient  if  there  were  gain  536 
to  the  promisor  or  damage  to  the  promisee.^  But  in  the  case 
at  bar  both  concur.  By  the  arrangement,  the  promisor  pro- 
cured a  discontinuance  of  an  attachment  upon  the  estate  which 
he  claimed,  whereby  his  title  was  confirmed,  and  the  promisee 
thereby  gave  up  his  security.  We  think,  therefore,  there  was 
a  sufficient  consideration. 

The  note  was  given  upon  a  condition  which  the  defendant 
failed  to  perform.  The  jury  so  found  the  fact,  upon  the  evi- 
dence which  was  submitted  to  them  upon  the  trial.  There  is 
no  objection  to  the  plaintiff's  recovery  on  that  ground.  It  was 
to  be  delivered  to  the  party  who  performed  ;  and  the  party 
ivho  failed  to  perform  the  condition  became  answerable  for 
the  non-performance. 

The  question  remaining  to  be  considered  regards  the  amount 
which  the  plaintiff  is  entided  to  recover.  If,  as  his  counsel 
contends,  the  amount  of  the  note  was  the  damages  liquidated 
by  the  parties,  then  the  whole  sum,  with  interest,  should  be  the 
measure  of  damages.  If  the  notes,  which  were  given  by  each 
to  the  other,  were  in  the  nature  of  a  penalty  for  the  non-per- 
formance of  the  agreement  of  submission,  then  the  rule  of 
damages  should  be  the  real  injury  sustained  by  the  plaintiff. 
And  upon  consideration,  we  all  think  the  latter  is  the  correct 
visw  of  the  transaction.  The  defendant  assumed  the  liability 
of  Knapp  to  the  plaintiff.     The  amount  of  the  claim  was  to  be 

1  Bee  1  Metoalf  &  Perkine*!  Di«  99  Id  JigrtmnmU,  art.  II.  (6). 
46''  M 
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ascertained  by  die  arbitrators  mutually  agreed  upon  by  the  par- 
ties. But  the  defendant  prevented  the  decision  or  arbitratioo. 
He  should  therefore  be  held  to  put  the  plaintiff  in  as  good  a 
situation  as  if  his  claim  against  Knapp  had  been  ascer'iiied  by 
the  arbitrators.  The  measure  of  damages  would  have  been  the 
amount  of  the  award  of  the  arbitrators.  The  loss  of  the  debt 
due  from  Knapp  to  the  plaintiff  is  the  injury  which  he  has  sus- 
tained by  giving  up  his  attachment. 

We  all  think  that  the  judge  should  have  permitted  the  de 
fendant  to  prove,  either  that  nothing  was  due  from  Knapp  to 
the  plaintiff,  in  which  case  nothing  should  be  recovered  ;  or  tt^at 
a  sum,  less  than  that  expressed  in  the  note,  was  due,  in  which 
case  that  sum  should  be  recovered.^ 

A  new  trial  must  therefore  be  granted. 


(37        Alexander  M'Mechan  versfis  Litther  Griffino 

et  al. 

Where  land  deaoeaded  to  eevenil  childreii»  one  of  whom  was  iaddMed  to  Ui  frther, 
the  inteBlnte,  and  thej'  made  partition  by  deed,  aasigning  to  the  debtor  leaf  thaa 
an  equal  part,  by  the  amount  of  the  debt,  and  a  creditor  of  the  same  debtor  tMi 
having  notice  of  the  partition,  attached  ail  the  debtor'f  ondivided  ehare  in  the  M> 
tate,  it  was  AeU,  that  the  attachoient  created  a  lien  which  was  aot  defeated  fay  the 
partition. 

If  the  partition  had  aesigned  to  the  debtor  his  full  share  in  the  laad,  whether  the  liea 
would  not  liave  atuehed  to  the  several  share,  ^luere. 

If  a  creditor,  having  two  demands  against  a  tenant  in  comnon,  attaches  qpon  one  <4 
them  all  his  debtor's  undivided  interest  in  the  land,  and  then  partitioo  is  made,  ht 
nay,  upon  the  other,  attach  the  debtor's  se\'eral  share. 

This  was  a  petition  for  partition. 

The  facts  were,  that  Timothy  Griffing,  the  elder,  died  on 
September  11th,  1820,  leaving  five  children  and  heirs,  namely, 
Timothy,  Luther,  William,  Harvey  and  Martin  Griffing,  all 
of  lawful  age.  At  his  decease  he  was  seised  of  the  following 
parcels  of  land  in  Richmond,  namely,  a  homestead,  appraised 
at  $3270,  a  lot  appraised  at  $  1075,  and  the  «<  Tracy  lot"  ap* 
praised  at  $119  ,  amounting  in  the  whole  to  $5535.  Oo 
May  9th,  1821,  the  heirs  met  for  the  purpose  of  making  a 


'  See  Harrington  v.  Stratum,  i 


!  Pick.  510;  Dyer  v.  H&m^,  lA  Piok.  5153. 
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senlemeat  of  the  estate  and  a  division  of  the  real  estate  among 
themselves.  At  this  meeting  it  was  agreed,  that  Timothy  and 
William  were  indebted  to  the  estate,  and  that  the  estate  vi^as 
indebted  to  Martin,  Luther,  and  Harvey  ;  and  that  the  personal 
propel  ty,  except  $67*85,  had  been  expended  in  payment  of 
debts  and  expenses  of  administration.  The  real  estate  was  so 
divided  among  the  heirs,  that  Timothy  and  William  paid  their 
debts,  and  Mania,  Luther  and  Harvey  received  payment  of 
their  claims.  Timothy's  share  amounted  to  $591,  and  was 
set  off  from  the  north  part  of  the  Tracy  lot.  The  division 
was  effected  by  deeds  of  release  executed  by  the  heirs  to  each 
other,  which  were  recorded  on  March  5th,  1822.  The  pe- 
titioner, M'Mechan,  attached  Timothy's  undivided  share  on 
February  12th,  1822.  On  May  6th,  1822,  as  surviving  partner 
of  M'Mechan  &  Winkoop,  he  attached  tiie  land  set  off  and 
released  to  Timothy  ;  previous  to  which  time  M^Mechan's 
attorney  did  not  know  but  that  his  whole  claim  was  due  to  him 
m  bis  individual  capacity,  and  included  in  the  first  action  ;  but 
being  then  informed  to  the  contrary,  ihe  other  suit  was  com- 
menced. At  October  term  1822  M^Mechan  recovered  judg- 
ment in  both  actions,  and  in  November  1822  he  levied  the 
execution  in  his  first  suit,  upon  two  thirteenths  of  the  home- 
stead, appraised  at  $  365*86,  and  the  other  on  a  part  of  Timo- 
thy's several  share,  appraised  at  $373-50. 

The  object  of  this  petition  was,  to  have  two  thirteenths  of    SepL  2M 
the  homestead  set  off  to  the  petitioner  in  severalty. 

C.  «d.  Dewey  and  Porter  contended,  that  the  first  attach- 
ment created  a  lien  on  Timothy's  undivided  share,  M^Mechan 
not  having  had  notice  of  the  deeds,  and  that  the  heirs  could 
not  defeat  it  by  their  partition.  Procter  v.  ^ewhall,  17 
Mass.  R.  81. 

The  partition  was  illegal  as  against  a  creditor,  because  a  debt 
due  from  Timothy  to  his  father  was  set  off  against  his  share^ 
as  an  advancement.  Osgood  v.  Breed^s  HeirSy  17  Mass.  R. 
356  ;  Procter  v.  Miwhally  ubi  supra. 

The  petitioner's  claim  is  sustainable  on  the  ground  of  equity 
as  well  as  in  law,  since  by  both  levies  he  has  taken  less  than 
Timothy's  share  of  the  estate. 

Briggs  and  Bishop^  for  the  respondents^  contended  that  tlie 
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petitioner,  by  bis  first  writ,  acquired  a  lien  only  to  tbe  amount 
of  his  demand,  and  that  this  lien  afterwards  attached  to  the  land 
set  off  to  Timothy  Griffing  in  severalty.  Jackson  v.  Peiree^ 
10  Johns.  R.  414.  Tbe  petitioner's  second  attachment  was  a 
ratification  of  the  partition  made  by  the  heirs.  ' 

Wilde  J.  delivered  the  opinion  of  tbe  Court.  ^Upon  tbe 
facts  agreed  we  are  of  opinion,  that  the  plaintiff's  attachment 
of  February  12ih,  1822,  was  a  valid  attachment  of  Timothy 
Griffing's  undivided  share  of  the  premises,  notwithstanding  tbe 
previous  division  between  the  heirs,  as  tbe  deeds  of  release,  by 
which  the  division  was  effected,  were  not  recorded  until  after 
the  time  of  the  plaintiff's  attachment ;  ^  and  this  attachment  was 
not  waived  or  defeated  by  the  subsequent  attachment,  made  by 
him  as  surviving  partner  of  the  firm  of  M^Mechan  &  Winkoop. 
The  demands  were  different,  and  he  did  not  act  in  the  same 
capacity  in  both  of  these  transactions.  He  has  a  right  to  ad- 
here to  his  first  attachment.  The  defect  of  title,  if  any  there 
be,  is  in  that  derived  from  the  second  attachment.  But  if  both 
titles  should  stand,  no  injustice  will  be  done ;  for  it  appears 
that  the  amount  of  both  executions  does  not  exceed  the  value 
of  Timothy  Griffing's  share. 

It  has  been  argued,  that  the  first  attachment,  after  the  divi- 
sion between  the  heirs  was  completed  by  the  registry  of  tbe 
deeds  of  release,  attached  to  the  separate  share  assigned  to 
Timothy  Griffing  in  the  division  ;  and  the  case  of  Jackton  v. 
PeircBj  10  Johns.  R.  414,  is  cited  in  support  of  this  position. 
But  that  case  does  not  apply  to  this.  In  that  case,  the  whole 
purparty  in  dispute  was  assigned  by  the  partition  in  severalty. 
Here  the  division  was  void  against  the  attaching  creditor,  he 
having  no  notice,  at  the  time  of  the  attachment,  and  it  appear- 
ing, that  the  debt  due  to  the  deceased  from  Timothy  Griffing 
was  taken  into  consideration,  and  his  share  thereby  greatly  re- 
duced. This  debt  was  not  considered  as  an  advancement, 
and  there  is  no  evidence  that  it  was  so  intended,  nor  is  there 
indeed  any  pretence  that  it  can  be  so  considered.  Osgood  t. 
Breed^s  Heirsy  17  Mass.  R.  356. ^    Nothing  therefore  has  been 


>  See  M^Meekan  r.  Gr^,  3  Pick. 
1  See  Revised  Stot  c  61,  §  9 


ed.)  157,  note  1. 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830. 


539 


•bown  sufficient  to  defeat  the  petitioner's  title  under  his  first    H'Mechan 

attachment.  Oriffing. 

Judgment  for  petihoner. ^ 


Stephen  W.  Snow  verstis  Abner  Perrt. 

When  the  maker  of  a  promiMory  note  sent  bilU  of  a  ceruio  bank  to  the  payee,  with 
iofltrnctiona  to  the  messenger  to  see  that  the  amount  wae  indoraed  on  the  note,  or 
to  take  a  receipt,  and  the  payee  took  the  bills,  and  gave  a  receipt  by  which  he 
promiaed  to  indorse  the  amount  or  return  tlie  bills  when  called  for,  and  the  next 
day,  and  before  the  maker  iiad  notice  of  this  conditional  receipt,  the  bank  failed,  it 
was  hdd^  that  the  taking  of  the  bills  was  a  [tayment  pro  tatUo,  tlie  messenger  being 
a  special  agent  and  having  exceeded  his  authority  in  taking  a  conditional  receipt. 

Assumpsit  on  a  joint  and  several  note,  payable  by  Perry 
and  J.  West  to  Seth  Snow  or  order,  and  indorsed  by  the 
payee  to  the  plaintiff  when  over-due  and  after  the  receipt  here- 
after mentioned  had  been  given. 

Payment  of  $300  on  May  20th,  1829,  which  was  previoub 
to  the  indorsement,  was  proved  to  have  been  made  in  bills  o^ 
the  Columbia  bank,  at  Hudson,  for  which  a  receipt  was  given 
by  the  payee  as  follows:  —  '^  Becket,  May  20,  1829.  Re- 
ceived of  J.  West  and  A.  Perry,  by  the  hands  of  Amos  West, 
son  of  J.  West,  300  dollars  in  bills  on  the  Columbia  bank, 
Hudson,  which  I  agree  and  promise  to  indorse  on  a  note  I  hold 
against  West  and  Perry,  or  return  the  same  when  called  for. 
Seth  Snow."  On  May  21st,  1829,  the  bank  stopped  pay 
raent.  Snow  lived  in  Becket,  West  in  Lee  and  Perry  in  New 
Lebanon,  several  miles  from  each  other  and  from  the  bank 
at  Hudson.  It  was  proved  that  the  bills  were  sent  by  Perry, 
or  West  and  Perry,  by  a  boy,  the  son  of  West,  with  direc- 
tions to  deliver  them  to  Snow,  and  to  see  their  amount  indorsed 
on  the  note,  or  to  take  a  receipt  for  the  same.  It  was  also 
proved,  that  the  bills  so  sent  were  the  property  of  Perry ;  and 
that  at  the  time  of  the  service  of  the  writ.  Snow  had  given 
no  notice  to  Perry  that  he  had  not  applied  or  would  not  apply 
them  towards  payment  of  the  note.  There  was  evidence  tend- 
ing to  show,  that  about  a  week  after  the  receipt  of  the  bilk, 
notice  was  givcL  to  West  that  they  would  not  be  so  applied. 
Perry's  instructions  to  the  boy  were,  that  the  money  should 
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Snow  not  be  left  unless  he  saw  it  indorsed  on  the  noiu ,  and  the  boy 
Perry.  testified,  that  Snow,  who  was  from  home,  agreed  to  indorse  it 
when  he  should  return  home  at  evening  ;  but  in  this  he  was 
contradicted  by  Snow.  The  boy  further  testified,  that  he  told 
Snow  that  Perry  sent  the  money.  It  was  proved  that  ihe  re- 
ceipt did  not  come  to  the  hands  of  Perry  until  five  days  after- 
ward, and  there  was  no  evidence  that  he  had  previous  knowl- 
edge of  it,  or  that  Snow  had  ever  returned  or  offered  to  return 
the  money.  And  the  testimony  of  Snow,  that  he  gave  notice 
to  West,  was  contradicted  by  West. 

fVilde  J.  instructed  the  jury,  that  unless  they  were  satisfied 
that  Snow,  the  payee,  gave  reasonable  notice  to  Perry  that  he 
should  not  apply  the  bills  in  payment,  they  must  return  a  ver- 
dict for  the  defendant ;  and  that  if  Snow  was  doubtful  of  which 
of  the  promisers  the  bills  had  been  received,  it  was  his  duty  to 
ascertain  that  fact,  especially  since  at  the  time  the  supposed 
payment  was  made,  West  was,  and  for  some  time  previous  had 
been,  insolvent. 
541  If  these  instructions  were  wrong,  a  new  trial  was  to  be 

granted  ;  otherwise  judgment  was  to  be  entered  on  the  ver- 
dict. 
SepL  QSid  Byington^   (with  whom  were  Bishop  and   Filky)   for  the 

plaintiff*.  Notice  that  the  bills  were  received  conditionally, 
was  given  to  West  seasonably,  as  earlier  notice  could  have 
been  of  no  use.  It  does  not  appear  that  Snow  knew  of  the 
insolvency  of  West,  and  he  was  not  bound  to  inquire  who  sent 
the  bills,  payment  by  one  of  the  promisers  being  a  payment  by 
both  ;  and  if  Perry  wished  to  make  the  payment  sereral,  be 
should  have  given  notice  of  his  intention.  The  bills  were  sent 
with  instructions  that  the  sum  should  be  indorsed  on  the  note, 
or  a  receipt  be  given,  but  it  does  not  appear  that  Snow  knew 
of  these  instructions,  and  he  refused  to  receive  the  bills  as 
payment.  Perry  knew  that  the  bills  were  not  a  lawful  tender, 
and  it  was  for  him  to  inquire  of  his  agent  whether  they  bad 
been  accepted.  If  the  agent  exceeded  his  instructions,  the 
defendant  is  to  sufl^er.  Snow  may  be  liable  for  receiving  and 
keeping  the  bills  without  right,  but  this  does  not  prove  that 
there  was  a  payment. 

Porter^  for  the  defendant,  contended  that  the  irstructiom  to 
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die  messenger  made  bim  a  special  agent,  and  that  in  taking  the        Sncv 
receipt  in  question  he  liad  exceeded  his  authority  ;  so  that       p^^' 

Perry  was  not  bound  by  his  acts.    E.  /.  Company  v.  Henskyj  — * 

1  Esp.  R.  112;  Fenn  v.  Harrison,  3  T.  R.  767  ;  I  Com. 
Contr.  240  ;  Chit.  Contr.  58.  Retaining  the  bills  was  a  pay- 
ment, as  Snow  bad  no  right  to  retain  them  except  as  a  payment. 
It  is  uncertain  whether  West  had  notice  of  the  conditional  ac- 
ceptance, but  the  pkiintiff  knew  that  Perry  sent  the  bills,  and 
notice  to  West  would  not  affect  Perry. 

Per  Curiam.     As  the  verdict  is  for  the  defendant,  we  pre-     Stpi»  24(4 
sume  the  sum  due  on  the  note,  except  $  300,  has  been  paid. 
The  question  is,  whether  the  sending  of  the  bills  by  the  de- 
fendant Perry,  and  the  receipt  of  them  by  the  plaintiff  in  the 
manner  stated  in  the  report,  constituted  a  valid  pa}  ment. 

In  the  view  of  the  case  taken  by  the  Court,  the  questions 
whether  the  plaintiff  would  be  bound  to  give  notice  of  his  in- 
tention not  to  accept  the  bills  in  payment,  and  to  whom  and 
within  what  time  such  notice  should  have  been  given,  become 
immaterial. 

The  bills  were  sent  as  cash,  the  bank  being  then  good*  for  542 
the  express  purpose  of  being  applied  in  payment  of  this  note, 
with  directions  to  the  lad  who  carried  them,  to  see  them  thus 
applied,  either  by  an  indorsement  on  the  note,  or  by  a  separate 
receipt,  or  to  bring  back  the  bills.  Bank  notes  are  considered 
a  good  tender,  unless  objection  is  made  on  that  account,  and 
here  no  such  objection  was  made  by  the  creditor.  Wright  v. 
Reed,  3  T.  R.  5M.' 

But  the  plaintiff  relies  upon  the  terms  of  the  receipt,  stated 
ID  tbe  report,  and  the  condition  or  ahernative  therein  expressed. 
If  this  receipt  had  been  given  by  Perry  himself,  or  by  an  agenv 
competent  to  bind  him  in  this  respect,  he  would  be  bound  by 
the  condition.  Then  the  question  recurs,  could  the  messen- 
ger, consistently  with  his  authority,  accept  such  receipt.  He 
was  instructed  to  see  tbe  money  indorsed,  or  to  take  a  receipt 
as  for  so  much  nooney  received  in  paynnent,  or  to  bring  the 
Mils  back.     This  was  the  extent  of  his  authority. 

I  See  PolgUtM  r.  Oliver,  I  PriceV  P.  C.  133 ;  2  Tyr.  89 ;  2  Crompt.  Sl  Jerw. 
15;  Brawn  ▼.  Sauly  4  Esp.  267;  T^  ▼.  CourtUr,  2  Crompt.  A.  Jerv.  16^ 
mU     fr«fTM  V.  JMstiif,  7  Jobaa.  R.  47G. 
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8dow  An  agent  with  limited  authority  cannot  exceed  it,  and  if  be 

Peny.  ^^^^^  liis  principal  will  not  be  bound  by  his  acts,  unless  he 
affirms  them  afterwards.  Fenn  v.  Harrison^  3  T.  R.  767  ; 
1  Com.  on  Contr.  240.^  The  party  dealing  with  a  special 
agent  is  bound  to  inquire  and  ascertain  the  extent  of  his  au- 
thority. Chitty  on  Contr.  58.  Here  there  is  no  ground  to 
maintain  that  the  defendant  Perry,  or  either  of  the  defendants, 
affirmed  the  act  of  the  messenger  in  taking  a  conditional  re- 
ceipt. Suppose  specie  had  been  sent  instead  of  bank  notes, 
with  similar  directions,  and  a  similar  receipt  had  been  taken  by 
the  messenger  ;  it  seems  very  clear,  that  a  special  agent,  with 
such  limited  authority,  would  have  had  no  power  to  bind  the 
debtors,  by  accepting  a  receipt  containing  such  a  condiiion. 

As  these  bank  notes  were  offered  to  the  holder  of  the  note 
in  payment,  and  were  noi  objected  to  upon  that  ground,  but 
were  actually  received  by  the  holder,  and  as  the  right  to  return 
them  and  rescind  the  payment,  implied  by  the  condition  in  the 
receipt,  was  not  given  by  any  act  done  or  authorisBed  by  the 
defendants,  the  Court  are  all  of  opinion,  that  the  acceptance  of 
them  was  a  payment  pro  tovUo,  and  therefore  that  there  must 
be  judgment  according  to  the  verdict. 


MS  Seth  Jenkins  versus  Moses  Hopkins. 


Accord  and  letufiiction  ia  a  good  plea  to  an  action  for  a  breach  of  a  eoreaaat  afaiofi 
incambranon  oo  land;  and  the  lapte  of  twenty  yean  after  actual  daange  nflerad 
from  the  breach,  futrnishet  a  presomption,  which,  if  not  rebotfiad,  will  eaatain  the 
plea. 

This  was  an  action  of  covenant  broken,  upon  a  deed  of 
bargain  and  sale,  dated  Mafch  10th,  1799,  from  the  defendant 
to  the  plaintiff,  of  a  parcel  of  land  in  the  county  of  Ontario,  in 
New  York. 

The  declaration  avers  a  breach  of  the  covenants  of  seisin, 
warranty,  and  freedom  from  incumbrances,  and  specially  sets 
forth,  that  one  M^Kinstry,  from  whom  the  defendant  derived 

*  See  Story'a  Comm.  Afeney,  116  «(  Mf.,  and  eaaea  cited  in  tbe  aoln 
Chitty  on  Contr.  (4th  Am.  ed.)  174  «( Mf . 
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m's  title,  had  previously,  io  1786,  sufTered  a  judgment  agaiiMt      Jenkint 
him  in  New  York  in  favor  of  one  Herrick,  which  constituted     Hopkina. 

a  lien  on  the  land,  and  that  in  1801  the  lien  was  enforced  by  a 

sale  of  the  land  on  execution  to  one  Dean. 

The  defendant  pleaded,  1.  that  the  covenants  had  not  been 
broken,  and  2.  that  in  1802  he  paid  the  plaintiff  $  472,  in  full 
satisfaction  and  discharge  of  the  alleged  breaches,  and  that  the 
plaintiff  received  that  sum  in  full  satisfaction  and  discharge  of 
all  claims  upon  the  defendant  by  reason  of  any  breaches  that 
bad  before  that  time  accrued.     Issue  was  joined  on  both  pleas. 

At  the  trial,  in^  May  1829,  there  was  no  evidence  that  Dean 
entered  upon  the  land  under  his  deed,  but  in  1807  he  conveyed 
the  laud  to  one  Williams,  and  there  was  evidence  of  an  entry 
and  possession  by  persons  claiming  title  under  Williams.  The 
defendant  contended  that  he  might  avail  himself,  upon  his  plea 
of  accord  and  satisfaction,  of  the  presumption  arising  from  lapse 
of  time,  in  answer  to  the  plaintiff's  claim  upon  the  ouster  by 
Dean,  it  having  been  more  than  twenty  years  before  the  action 
was  brought. 

The  Court  formerly  determined  that  the  covenant  against  in^ 
cumbrances  was  broken,  (8  Pick.  35 1 ,)  but  the  question  above 
stated  escaped  their  attention. 

Whiting  and  C  A,  Dewey ^  now  insisted,  that  the  defendant  SepL^Om 
was  entitled  to  submit  the  case  to  the  jury  on  the  presumption 
arising  from  the  lapse  of  more  than  twenty  years,  of  a  dis-  544 
charge  of  the  breach  of  the  covenant  against  incumbrances. 
Accord  and  satisfaction  is  a  proper  plea,  in  an  action  on  such 
a  covenant.  BlaMs  case^  6  Co.  44  ;  2  Stark.  Ev.  25.  He 
cited,  as  to  the  effect  of  the  lapse  of  twenty  years  on  a  bond 
for  the  payment  of  money.  Rex  v.  Stephensj  1  Burr.  434  : 
fVinchelsea  Causes^  4  Burr.  1963  ;  Seark  v.  Barrington^  2 
Str.  826  ;  Osxtold  v.  Legh,  1  T.  R.  270  ;  Hull  v.  Horner^ 
Cowp.  109  ;  1  Phil.  Ev.  (Boston  ed.)  114  ;  Clark  v.  Hop- 
kins^l  .Johns.  R.  556;  —  on  a  bond  for  the  conveyance  of 
land,  Lynde  v.  Denison^  3  Connect.  R.  387  ;  —  on  a  mort- 
gage, Jackson  v.  Pratt^  10  Johns.  R.  381  ;  Collins  v.  Torry^ 
7  Johns.  R.  283  ;  Inches  v.  Leonard^  12  Mass.  R.  379  ; 
Jackson  v.  fFoody  12  Johns.  R<  242  ;  —  on  rent  reserved  by 
lease,  Bailey  v.  Jackson^  16  Johns.  R.  210  ;  —  on  easements, 
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Jenkins  2  Wms's  Saund.  175,  note  2  ;  —  id  a  court  of  equity  i  3  Pow«B 
Hopkins.  ^  Mortg.  (Rand's  ed.)  1163  * ;  Jones  v.  TwrberwiUe,  2  Ves. 
jun.  12  ;  Pickering  v.  Stamfordy  ibid.  280.  He  also  referred 
to  Read  t.  Brookmanj  3  T.  R.  I5S  ;  Roe  v.  Ireland^  1 1  East, 
284  ;  /KUory  v.  Wallery  12  Yes.  264  ;  Giles  v.  farfmorf, 
5  Johos.  Cb.  R.  545  ;  EUridge  v.  Knotty  Cowp.  215  ; 
Sumner  v.  Childy  2  CoimeGt.  R.  616 ;  CooUdge  v.  Learned^ 
8  Pi€k.  504. 

Dwigkl  and  Hubburdy  eonlray  denied  that  accord  and  satis- 
faction are  to  be  presumed  from  the  lapse  of  time  ;  and  thejr 
said  tbeir  position  was  fortified  by  the  circumstance,  that  a 
plea  of  payment  for  a  breach  of  a  covenent  other  than  for  the 
payment  of  money,  would  be  untechnical.  t  Chit.  Pi.  480. 
SepU  ^k.  Per  Cwiam.  The  defendant  contends  that  the  breach  of 
the  covenant  in  question  was  discharged  by  lapse  of  time,  and 
that  this  may  be  given  in  evidence  under  the  proper  plea  ;  and 
the  Court  think  the  lapse  of  time  is  fit  for  the  consideration  of 
the  jury.  In  all  personal  contracts  for  the  breach  of  which 
damages  are  to  be  recovered,  lapse  of  time  affords  in  law  a 
presumption  of  payment  or  satisfaction.  It  does  not  constitute 
a  legal  bar ;  and  it  may  be  encountered  by  proof  tending  to  re- 
but the  presumption  arising  from  it ;  but  if  not  rebutted,  the 
jury  would  be  instructed  that  it  ofifered  very  strong,  perhaps 
545  conclusive  evidence  of  satisfaction.  And  this  is  founded  on 
good  reason  ,  for  it  cannot  be  believed  that  a  party  who  has 
sustained  damage  by  the  loss  of  his  land,  and  who  has  a  good 
remedy  over  upon  his  covenants,  would  lie  by  for  a  long  series 
of  years,  witho.ut  making  any  claim  for  indemnity.  The  pre- 
sumption therefore  is,  that  such  claim  has  been  made  and  satis- 
fied, in  some  mode,  which,  on  account  of  lapse  of  time  and 
loss  of  evidence,  cannot  now  be  proved  by  other  evidence. 
It  was  necessary  to  fix  on  some  period  as  a  foundation  for  the 
presumption,  and  twenty  years  have  been  assumed  for  that  pur- 
pose, from  analogy  to  positive  law  in  other  cases.  ^  As  this 
rule  has  now  been  long  practised  on,  the  original  presumption, 
arising  from  the  common  motives  of  action,  is  much  strength- 
ened by  the  presumption,  that  men  commonly  act  in  conformity 

See  Revised  Btat  c.  120,  $  7. 
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to  the  known  and  practically  settled  rules  of  law.     It  is  true      JenkiiM 
that  most  of  the  cases  cited,  in  which  the  doctrine  of  presump-      HoddiML 
tion  of  payment  from  lapse  of  time  has  been  discussed,  have  — 
arisen  upon  contracts  for  the  payment  of  money.     But,  as  it 
regards  this  presumption  of  law,  we  see  no  difference  between 
a  claim  for  damages  for  the  non-performance  of  a  collateral  act, 
and  a  bond  for  the  payment  of  money.     The  liability  for  dam- 
ages is  not  technically  a  debt,  and  so  a  plea  of  payment  would 
not  be  proper ;  but  the  presumption  is  just  as  strong,  of  a  pay- 
ment for  the  damages  or  of  the  performance  of  some  collateral 
thing  in  satisfaction,  as  of  the  payment  of  a  debt   upon  the 
original  contract  to  pay  money.     There  must  be  a  new  trial, 
and  the  plaintiff*  will  have  an  opportunity  to  rebut  the  presump- 
tion by  such  evidence  as  he  may  be  able  to  produce. 

Accord  and  satisfaction  is  the  proper  plea.  The  case  of 
Oilti  V.  Baremore^  5  Johns.  Ch.  R.  545,  is  strong  to  show 
that  no  technical  payment  need  be  presumed. 

It  IS  objected  that  there  is  no  precise  time  at  which  the 
twenty  years  shall  begin.  But  we  think  there  is  no  difficulty 
on  that  point.  The  breach  was  immediate  upon  the  execution 
of  the  deed,  and  an  action  might  then  have  been  maintained  ;  * 
but  only  nominal  damages  could  be  recovered,  until  the  judg- 
ment creditor's  lien  should  be  perfected  or  extinguished. 
When  either  of  these  things  is  done,  the  covenantee  is  substan- 
tially deprived  of  the  use  and  benefit  of  his  estate  ;  it  is  at  that  549 
time  that  he  sustains  the  real  damage  ;  and  that  is  therefore  the 
time  at  which  the  law  presumes  that  he  would  seek  bis  indem- 
nity. Consequently,  that  is  the  point  of  time  from  which  the 
term  of  twenty  years  is  to  be  computed.  Here  the  lien  was 
enforced  in  1801,  and  the  lapse  of  time  would  begin  from  that  . 
period. 

Mto  trial  granUd. 

*  See  Fatter  v.  Taylor ^6  Vermont  R.  G76 ;  BiehardMon  r.  Dorr^  5  Vermont 
R  9 ;  GarriMm  v.  Sanfard,  7  Htlsted,  261 ;  7^^*  ▼•  .^dAmM,  8  Piek.  647; 
I  V.  r>rmlut,  4  Halirted,  139. 
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Cyrus  P.  Dryden,  in  Error,  versus  John  Drydkh 

Where  upon  a  default  damagei  are  asaeaaed  on  all  the  ooonti,  and  one  of  them  would 

be  bad  on  general  demurrer,  tlie  judgment  muat  be  revened. 

John  Dryden  brought  an  action  against  Cyrus  P.  Dryden^ 
in  which  he  declared,  1.  on  a  written  contract,  2.  for  money 
had  and  received,  and  3.  for  goods  sold  and  delivered.  Judg- 
ment was  rendered  against  Cyrus,  on  all  the  counts,  at  Febru 
ary  term  1827,  of  the  Court  of  Common  Pleas,  upon  a  default 
Whereupon  he  brought  bis  writ  of  error,  assigning  for  error  that 
the  6rst  count  was  insufficient  to  sustain  the  action. 

SepL  2^  Welh^  for  the  plaintiff  in  error,  said  the  default  did  not 
cure  the  defect,  which  was  fatal  on  general  demurrer.  Colliru 
V.  Gihbs^  2  Burr.  899  ;  1  Wms's  Saund.  228,  note  1  ;  Htm- 
menway  v.  Hickes^  4  Pick.  500.  Where  one  count  is  defec- 
tive, and  damages  are  assessed  by  the  jury  on  the  whole  de- 
claration, judgment  will  be  reversed,  except  where  the  judge 
certiGes  that  there  was  no  evidence  on  the  insufficient  count. 
Backus  v.  Richardson^  5  Johns.  R.  476  ;  Cheetham  v.  Til" 
lotsofiy  ibid.  430  ;  Eddowes  v.  Hopkins^  1  Doug.  376  ;  Clark 
'  v.  Lamby  6  Pick.  516.  [Wilde  J.  If  the  damages  are  as- 
sessed by  the  Court,  perhaps  it  is  to  be  presumed  that  they  are 
given  only  on  a  good  count] .  In  point  of  fact,  in  cases  of  de- 
fault, the  damages  are  usually  allowed  by  the  clerk  upon  the 
statement  of  the  plaintiff,  and  are  not  assessed  by  the  court ; 
and  the  court  never  inquire  into  the  sufficiency  of  the  counts. 
In  the  present  instance,  we  know  from  the  calculations  of  the  par- 
ty on  the  clerk's  61es,  that  he  took  judgment  on  the  first  count. 
The  defendant  in  error  did  not  appear. 
547  Per  Curiam,     The  judgment  in  this  case  must  be  reversed. 

Sept.24ih,  The  first  count  in  the  declaration  is  clearly  bad  in  substance, 
(and  would  be  so  adjudged  on  demurrer  or  motion  in  arrest  of 
judgment,)  inasmuch  as  it  does  not  allege  any  breach  of  the 
contract  set  forth.  The  damages  after  a  default  are  general, 
and  without  looking  into  the  papers  filed,  to  see  how  the  dam- 
ages wore  in  fact  assessed,  there  is  no  legal  ground  to  presume 
that  they  were  not  assessed  on  this  count.  The  rule  is  well 
settled  in  case  of  a  verdict,  and  general  damages,  when  one 
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vount  IS  bad  in  substance,  that  the  judgment  must  be  reversed,  Dryden 
except  where  it  can  be  amended,  by  the  certificate  of  iht  Diyden. 
judge,  so  as  to  show  that  the  damages  were  assessed  on  the 
good  counts  alone.  The  same  reasons  apply  with  even  moro 
force  in  case  of  general  damages  on  a  default ;  and  the  case  of 
Hemmentoay  v.  Hickes^  4  Pick.  497,  is  an  authority  directly 
m  ooior 

Judgment  reverted. 


Nathaniel  Church  et  al  versus  William  B. 
Barlow, 

A  note  indoneil  by  the  defendant  and  plaintiflfs  and  discounted  at  a  bank  in  Connect!* 
cut,  was  indoriied  by  the  cashier  to  ihe  cashier  of  a  bank  at  New  York,  where  tlie 
maker  lived,  and  there  a  notary  public  demanded  payment  of  the  maker,  which 
being  refuted,  the  notary  tent  a  notice  of  non-payment  to  the  cashier  of  the  Con* 
necticm  bank,  who  immediately  tent  notices  to  the  defendant  and  the  plaintiflfs,  and 
Ihe  pbintiflTs  paiil  the  note  at  that  bonk.  It  was  hdd^  that  these  facts  showed  that 
the  Connecticut  bank  were  the  holders  of  the  note  at  the  time  of  its  dishonor,  and 
that  so  the  notiry  was  their  agent;  and  the  notice  to  the  defendant,  which  was  by 
the  usual  course  of  the  mails,  was  held  to  be  sufficient,  though  it  was  not  so  early  aa 
notice  direct  from  New  York  would  have  been. 

'Hie  relative  rights  and  duties  of  parties  who  indorse  a  promissory  note  for  the  nccom* 
Oiodation  of  the  maker,  are  the  same  as  in  the  case  of  a  business  note;  so  that  dna 
notiee  of  the  dishonor  of  such  accommodation  note  having  been  given,  a  subsequent 
indoraer  who  pays  it,  may  recover  of  a  prior  indorser  the  whole  amount  paid,  and 
not  merely  a  contribution  as  in  the  case  of  sureties. 

Assumpsit  on  a  promissory  note  dated  October  1st,  1828, 
signed  bjr  Abiel  K.  Botsford,  payable  in  four  months,  to  the 
order  of  Paul  A.  Sabbaton,  and  indorsed  successively  by  Sab- 
baton,  Tarsus  Botsford  &  Co.,  J.  &  A.  Hawley,  William  B. 
Barlow,  and  Bradley  &  Church,  and  lastly  by  Charles  Spen-  f^%% 
oer,  cashier,  payable  to  the  order  of  John  Fleming,  cashier, 
Fleming  being  the  cashier  of  a  bank  at  New  York. 

At  the  trial,  before  Putnam  J.,  it  appeared,  that  payment  was 
demanded  of  the  maker  in  New  York  by  a  notary  public,  on 
February  4th,  1829,  and  refused.  Notice  from  the  notary,  of 
non-payment,  was  put  into  the  post-office  in  New  York  on  the 
same  day,  directed  to  the  defendant  at  Lenox  (Massachusetts), 
which  was  not  his  place  of  residence,  and  an  extra  notice  to 
the  defendant  was  sent  by  the  notary  under  cover  to  Charles 

47  •  557 


Digitized  by  VjOOQIC 


54b  BERKSHIRE. 

Church      Spencer,  cashier  of  the  Phoenix  bank,  Litchfield,  Connecticut 
Barlow       '^^^^  extra  notice  was  received  by  Spencer  at  Litchfield  on  the 

6th  or  7th  of  February,  and  directed  by  him  to  the  defendant 

at  Lee  (Massachusetts),  his  place  of  residence,  and  was  put 
into  the  post-office  at  Litchfield  on  the  day  that  Spencer  re- 
ceived it.  The  plaintiffs  paid  the  amount  of  the  note  to  the 
Phoenix  bank. 

The  defendant  contended  that  he  was  not  duly  notified  of  the 
default  of  the  maker,  inasmuch  as  the  notice  which  was  put  into 
the  post-office  at  New  York  was  directed  to  Lenox  instead  of 
Lee,  and  the  notice  sent  through  the  hands  of  Spencer  was 
greatly  delayed  by  the  course  of  the  mails. 

It  was  proved  that  the  note  was  made  for  the  accommoda* 
tion  of  Tarsus  Botsford  &  Co.,  and  that  they  procured  Abie) 
K.  Botsford,  of  New  York,  to  make  the  note  payable  to  Sab- 
baton,  that  Sabbaton  then  indorsed  it,  and  then  Tarsus  Bots- 
ford &  Co.,  and  that  Tarsus  Botsford  then  procured  J.  &  A 
Hawley,  Barlow,  and  Bradley  &  Church  to  indorse  it  succes- 
sively, and  that  he  told  the  several  indorsers,  at  the  time  of 
their  respective  indorsements,  that  his  object  was  to  raise  mon- 
ey on  the  note  by  having  it  discounted  at  some  bank  ;  and  that 
accordingly  it  was  discounted  at  the  Phoenix  bank,  Litchfield, 
having  never  been  negotiated  till  it  was  so  discounted. 

The  defendant  contended  on  this  evidence,  that  he  was  not 
liable  as  indorser,  as  he  did  not  transfer  the  note  to  the  plain- 
uffsy  nor  receive  of  them  any  consideration  therefor  ;  and  that 
at  most,  he  was  liable  only  as  co-surety  for  contribution.  The 
plaintiffs  objected  to  the  admission  of  this  evidence,  but  it  was 
admitted  for  the  purpose  of  taking  the  opinion  of  the  full  Court 
thereon. 
549  A  nonsuit  or  default  was  to  be  entered,  according  to  the 

opinion  of  the  Court. 
Sept  23tL  Porter  and  Tucker^  for  the  defendant,  said  that  if  the  notary 
public  had  been  the  agent  of  the  Phoenix  bank,  the  notice  would 
have  been  sufficient,  according  to  Colt  v.  JNToile,  5  Mass.  R. 
167,  and  Eagle  Bank  v.  Chapin^  3  Pick.  180  ;  but  it  was 
not  proved  that  the  Phoenix  bank  were  the  holders,  and  in  the 
absence  of  such  proof  the  presumption  is  that  the  note  belonged 
to  the  last  indorsee. 
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To  show  that  the  defendant  was  liable  only  to  contribution 
as  a  co-surety,  they  cited  Stackpole  v.  Arnold^  1 1  Mass.  R. 
32  ;  Barker  v.  Prentiss,  6  Mass.  R.  430  ;  Maehell  v.  JKn- 
neavy  1  Surk.  R.  499  ;  2  Stark.  Ev.  262,  267  ;  Hill  v. 
BuckminsUr,  6  Pick.  391  ;  Chit.  Bills.  (5th  ed.)  91  ;  Ten- 
ney  ▼.  Prince,  4  Pick.  387  ;  Baker  v.  Briggs,  8  Pick.  122. 

Hubbard  and  Biskap,  contra,  were  stopped  by  the  Court. 

Per  Curiam.  The  notice  sent  to  Lenox  by  the  notar}*)  Sept.  24iK 
that  not  being  the  place  of  the  defendant's  residence,  was  not 
sufficient  to  charge  him  as  indorser.  But  we  think  that  the 
notice  sent  to  the  defendant  at  Lee,  through  the  Phoenix  bank, 
was  sufficient.  It  has  been  determined,  that  where  a  bill  or 
note  has  been  transmitted  by  the  holder  to  an  agent  for  collec- 
tion, and  it  is  presented  by  the  agent  and  dishonored,  if  the 
protest  or  other  evidence  of  dishonor  is  transmitted  by  the 
agent  to  his  principal,  and  by  him  seasonably  sent  to  the  indor- 
ser, it  is  sufficient,  although  the  indorser  does  not  in  fact  re- 
ceive it  so  soon,  as  if  it  had  been  transmitted  directly  by  the 
agent  to  the  indorser.     Colt  v.  J^Toble,  5  Mass.  R.  167.^ 

The  question  then  is,  whether  the  notary  was  the  agent  of 
the  Phoenix  bank  of  Connecticut,  or  in  other  words,  whether 
they  were  the  real  and  actual  holders  of  the  note  ;  and  we 
think  upon  the  facts  stated  that  they  were.  The  evidence 
which  was  offered  by  the  defendant  shows,  that  the  note  was 
discounted  at  the  Phoenix  bank,  and  was  paid  at  the  same 
bank,  and  shows  satisfactorily,  diat  it  was  sent  to  the  cashier  of 
a  bank  in  New  York  for  collection  only.  The  indorsement  of 
the  bill  by  the  cashier  of  the  Phoenix  bank  to  the  cashier  of  a 
bank  in  New  York,  is  not  conclusive  evidence  of  a  transfer  of 
the  property  in  the  bill.  The  indorsement  may  operate  as  a  550 
transfer  of  the  property,  or  as  an  authority  to  collect ;  it  is 
therefore  competent  to  show  by  other  evidence,  where  the  fac' 
becomes  material,  whether  it  operated  in  the  one  way  or  the 
other.  It  was  therefore  competent  to  show,  and  we  think  the 
evidence  does  show,  that  the  Phoenix  bank  were  the  real  hold- 
ers of  the  note,  that  their  cashier  indorsed  it  to  Fleming  for 

>  See  rmrmers  fy  Medmnies  Bank  y.  TVmar,  3  LitteU,  13;  State  Bank  of 
BhaUtk  ▼.  .Oyere,  2  Halsted,.  130;  U.  8.  Bank  v.  Ooddurd,  6  Mmod,  306; 
lUM  V.  aariir,8  Pick.  51 ',  Ogden  w.  DMm,9  Hall,  (N.  York,)  118. 
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collectioD  ooly,  for  which  purpose  be  placed  it  ;ii  the  hands  of 
the  notary,  that  the  notary  thus  became  the  agent  of  the  Pbce* 
nix  bank,  and  did  right  in  transmitting  to  them  the  evidence  of 
the  non-payment,  and  that  it  was  for  them  to  determine,  whom, 
among  the  numerous  indorsers,  they  would  Icok  to  for  pay- 
ment, and  to  notify  them  accordingly ;  and  they  having  season- 
ably  transmitted  the  notice  to  the  defendant  after  they  received 
it,  he  thereby  became  liable. 

The  defendant  further  objects,  that  as  between  the  plaintiffs 
and  himself,  there  was  no  consideration  ;  that  it  was  a  mere 
accommodation  note,  and  if  liable  at  all,  that  he  is  liable  only 
to  contribute  as  a  surety,  proportionably  with  those  who  like- 
wise became  sureties  by  their  respective  mdorsements.  The 
Court  are  all  of  opinion  that  this  is  an  entirely  incorrect  view 
of  the  transaction  ;  and  that  it  would  greatly  tend  to  impair  the 
credit  and  check  the  circulation  of  indorsed  negotiable  instru- 
ments, if  such  were  the  construction  put  upon  them. 

Nor  do  the  authorities  cited  support  the  position  taken  by 
the  defendant. 

The  general  rule  is,  that  in  regard  to  negotiable  instruments, 
a  consideration  is  implied  by  law,  not  only  as  between  the 
promisor  and  promisee,  but  also  as  between  each  indorscr  and 
indorsee.  Another  rule,  familiar  to  every  lawyer  and  mer- 
chant, and  of  universal  application,  is,  that  any  indorser  who 
may  be  called  upon  to  pay,  may  look  to  his  immediate  indor- 
ser, or  to  either  of  the  prior  parties,  for  an  indemnity,  for  the 
whole  amount  thus  paid  ;  and  that  every  indorser  is  condition- 
ally liable  to  pay,  in  case  of  the  failure  of  the  maker  or  accep- 
tor, that  is,  upon  the  conditions,  that  the  bill  or  note  is  present- 
ed to  the  acceptor  or  maker,  when  due,  and  if  not  paid,  that 
such  indorser  be  seasonably  notified  of  its  non-payment.  These 
principles  are  extremely  familiar,  and  we  think  they  are  quite 
sufficient  to  establish  the  validity,  and  render  safe  the  currency 
561  of  indorsed  accommodation  bills.  By  the  fact  of  indorsement, 
the  indorser  admits  a  consideration  equal  to  the  value  of  the 
bill  ;  an  admission  by  which  he  is  bound.  He  takes  upon 
himself  the  conditional  obligation  of  indorser,  and  that  only, 
and  of  course  is  responsible  only  after  seasonable  presentment 
to  the  promiser  for  payment,  his  refusal  or  neglect  to  pay,  and 
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seasonable  notice  of  that  fact  given  to  bimself  by  the  holder.       Chuich 
It  follows  of  course,  that  he  becomes  entitled  to  all  the  privi-      Bariow 
leges  and  immunities  of  an  indorser,  one  of  which  is,  to  have  — — 
a  remedy  over  for  the  whole  amount  against  either  of  the  prior 
parties.     To  this  each  and  every  one,  by  the  fact  of  indorse- 
ment, is  by  the  law  considered  as  assenting.     The  consequence 
therefore  is,  thai  the  rights  and  duties  of  the  several  parties  to 
an  accommodation  note  or  bill  of  exchange,  are  the  same  as 
upon  those  which  are  denominated  business  notes,  such  being 
the  legal  effect  of  the  contract,  into  which  they  respectively 
enter,  by  becoming  such  parties.  > 

Defendant  defaulted. 


.lESSB  SqiTiR£  Junior  versus  Wiluam  H. 

HOLLENBECK. 

In  irespan  de  bmuM  tuportalu^  the  defendant  may  proTe  in  mitigation  ofdamaget,  thm 
the  gooda  did  not  belong  to  the  plaintiff,  and  that  they  h'lTe  gone  to  the  use  of  the 
nr,  ahhongh  in  taking  them  the  defendant  acted  without  any  authority. 


Trespass  for  taking  the  plaintiff's  mare. 

At  the  trial,  before  Putnam  J.,  the  plaintiff  proved  that  the 
defendant  took  the  mare  out  of  the  plaintiff's  possession. 

The  defendant  offered  to  prove,  that  the  property  was  in  one 
Crippen,  and  that  one  Baldwin,  being  a  creditor  of  Crippen, 
caused  the  mare  to  be  attached  by  a  deputy  sheriff,  and  taken 
out  of  the  defendant's  possession,  and  that  the  mare  was  sold 
according  to  law,  and  the  proceeds  applied  to  the  payoient  of 
the  proper  debt  of  Crippen. 

T^A  defendant  was  a  stranger  claiming  to  set  up  the  property 
of  Cnppen,  a  third  person,  in  mitigation  of  damages,  without 
any  authority  from  Crippen  to  act  for  him.  The  judge  ruled 
against  the  admission  of  the  evidence  offered  by  the  defendant,  553 
and  the  jury  found  a  verdict  for  the  full  value  of  the  mare.  If 
this  was  wrong,  a  new  trial  was  to  be  granted. 

1  QeeM^DojuddY.Magntder,:^  Peters,  470;  Sione  y.  Vincent,  18  Martin, 
517;  Farmers  Bank  ▼.  Van  Meter,  4  Randolph,  553;  Talcot  v.  CegsweU,  3 
Day,  512;  Htxtm  y.  Reed,  2  Littell,  174.  But  nee  DcngUtsa  y.  Waddle,  1  Ham 
mond,  413  ;  Danid  v.  ^^Rae^  2  Hawks,  5nr 
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Squire  Whitings  for  the  derendant,  cited  3  Dane's  Abr.  35 1,  c.  85, 

Hdlenbeck,   §  *^- 

'SepL  33d.  ^^''  ^^^  Sumner^  for  the  plaintiff,  insisted  that  the  defend- 
ant in  an  action  of  trespass  de  bonis  osportaHs  cannot  show 
property  in  a  stranger,  either  in  bar  or  in  mitigation  of  damages, 
unless  be  acts  by  authority  of  such  owner.  In  trover,  the 
ownership  of  a  stranger  may  be  proved  in  mitigation  of  dam- 
ages. Graham  v.  Peof,  1  East,  246  ;  5  Dane's  Abr.  553, 
c.  173,  art.  1  ;  Hayt  v.  Gelston,  13  Johns.  R.  151,  578  ;  Dem- 
ick  V.  Chapman,  11  Johns.  R.  132;  3  Stark.  Ev.  1438, 
1463;  2  Phi).  Ev.  (Boston  ed.  1822,)  133,  note  6;  Gibbi  v. 
Chasty  10  Mass.  R.  128.  The  defendant  has  his  remedy  over 
against  the  deputy  sheriff. 
HepL  24(A.  Per  Curiam,  It  is  clear  that  it  is  not  competent  to  a  de- 
fendant in  trespass  for  the  taking  of  goods,  to  plead  property 
m  a  stranger ;  and  upon  sound  principle  ;  for  the  trespass  may 
be  an  injury  to  the  possession.  The  question  to  be  considered 
is,  whether,  if  the  property  comes  to  the  use  of  the  owner, 
evidence  of  that  fact  may  not  be  received  in  mitigation  of  dam- 
ages ;  and  we  all  think  it  may  be.  The  reason  why  a  party 
having  possession  should  maintain  trespass  is,  that  he  may  have 
sustained  injury  by  being  deprived  of  the  goods  ;  nor  should 
his  claim  to  damages  be  construed  strictly.  Ordinarily  he  is 
either  the  owner  or  answerable  over  to  the  owner  ;  and  in  either 
case  he  is  entitled  not  only  to  damages  for  the  taking,  but  also 
for  the  value  of  the  goods.  Possession  is  prima  facie  evidence 
of  title,  and  unless  the  contrary  is  shown,  it  is  sufficient  to 
entitle  the  plaintiff  to  recover  for  the  value.  But  here,  if  the 
allegation  of  the  defendant  can  be  made  out  by  proof,  the  plain- 
tiff is  not  answerable  over.  The  real  damage  then  sustained 
by  him,  arises  from  the  injury  to  his  special  property,  and  he 
ought  not  to  recover  for  the  value  of  the  mare.  The  evidence 
which  was  rejected  ought  to  be  received,  and  the  burden  wil 
rest  on  the  defendant  to  prove  satisfactorily  the  fact  alleged,  it 
order  to  justify  a  reduction  of  the  damages.^ 

Jfew  trial  granUd. 

>  8eePiare«¥.BeiiJ«fiitii,14Piok.356;/iv«rM{v.  VtmBMkdimj7 
1190, 681 ;  HalUtt  v.  JVMon,  14  Johni.  R.  873. 
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David  C.  Hull  verstis  The  Inhabitants  of 
Berkshire. 

A  0a«nnt  apon  the  ooonty  treasurer  for  the  payment  of  a  ram  due  lor  oomtmetiBg  a 
rsad,  may  be  drawn  by  the  county  commiMioners  at  other  timet  than  at  stated 
meecings  of  the  commisnioners;  consequently  a  valid  demand  upon  them  to  draw 
sttss  a  warrant  may  be  made  at  such  other  times. 

Assumpsit.  The  declaration  alleged,  that  on  September 
12th,  1828,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendants  made  by  Luther  Washburn,  Peter  Briggs,  and 
Lyman  Brown,  county  commissioners  and  agents  of  the  de- 
fendants in  this  behalf,  would  construct  a  road  in  Stockbridge 
by  July  1st,  1829,  to  the  acceptance  of  the  commissioners,  the 
defendants,  by  the  commissioners,  promised  the  plaintiff  to  pay 
him  therefor,  when  so  completed,  a  certain  price,  by  giving 
him  an  order  on  the  countj{  treasurer  for  the  amount ;  that  the 
plaintiff  built  the  road  by  July  1st,  1829;  that  the  commission- 
ers, on  October  8th,  1829,  viewed  it  and  accepted  it  as  com- 
pleted in  all  respects  according  to  the  contract ;  and  that  aftei 
the  acceptance,  viz.  on  the  same  8th  day  of  October,  the  plain- 
tiff requested  payment  therefor  of  the  commissioners,  which 
they  refused  to  make. 

The  defendants  demurred  to  the  declaration. 

The  objection  relied  on  by  the  defendants  was,  that  the 
county  commissioners  had  no  authority  to  draw  a  warrant  upon 
the  county  treasurer,  on  the  8th  of  October,  but  only  at  their 
stated  meetings,  which  are  held  in  March  and  September. 

BUhapi  for  the  defendants.  iS^  Ubu. 

Janes^  for  the  plaintiff. 

Wilde  J.  delivered  the  opinion  of  the  Court.  The  defend-  Sept  2iik 
ants  rely  on  a  supposed  defect  in  substance  in  the  declaration, 
namely,  that  it  does  not  appear  that  a  demand  of  an  order  for 
payment  was  made  at  a  stated  or  regular  meeting  of  the  county 
commissioners.  We  do  not  think  that  the  plaintiff  is  bound 
to  aver  that  the  demand  was  made  upon  them  at  any  stated 
meeting.  It  is  sufficient  that  the  contrary  does  not  appear. 
The  time  alleged  in  the  declaration  is  not  material,  and  the 
plaintiff  would  not  be  confined  to  it      Besides,   he  demand 

569 
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Hull        might  have  been  made,  for  aught  that  appears  tu  the  contrary 

Berkshire.    '"  ^^^  pleadings,  at  a  stated  meeting  held  by  adjournment.    We 

are  of  opinion,  therefore,  that  the  demand  of  payment  is  set 

forth  with  sufficient  certainty.     Whether  it  was  made  at  the 

proper  time  and  place,  is  a  matter  of  proof. 

But  we  think  that  if  it  did  appear,  as  the  fact  is  snid  to  be, 
that  the  demand  was  not  made  at  a  stated  meeting,  it  would  be 
no  valid  objection  to  the  plaintiff's  title.  By  St.  1827,  c.  77, 
§  3,  the  commissioners  are  required  to  meet  at  stated  times 
^^  for  the  discharge  of  the  duties  of  their  office."  But  they 
may  have  intermediate  meetings,  at  such  times  and  places  as  they 
in  their  discretion  may  determine.  At  these  intermediate  meet- 
ings many  of  their  duties  of  office  may  be,  and  some  of  them 
must  be,  considered  and  determined.  This  manifestly  appears 
by  the  7th  and  9th  sections.  At  these  intermediate  meetings 
the  commissioners  are  authorized  to  view  roads,  on  application 
to  lay  out,  alter  or  discontinue  the  same.  And  at  the  time  of 
such  view  they  may  hear  the  parties,  ^'and  consider  and  adju- 
dicate upon  the  common  convenience  and  necessity  of  laying 
out,  altering  or  discontinuing  such  roads  as  prayed  for."  ''And 
when  they  shall  order  any  highway  or  road  to  be  laid  out,  or 
altered,  they  shall  perform  all  the  duties  by  law  required  of 
committees  for  laying  out  highways."  And  no  doubt,  from  the 
nature  of  the  duties  required,  the  commissioners  may  view 
roads  at  such  intermediate  meetings,  to  determine  whether  they 
have  been  worked  and  completed  according  to  contract ;  and 
we  think  there  can  be  no  doubt  a  road  may  be  accepted  at  such 
a  meeting ;  and  there  seems  to  be  no  good  reason  why  a  de- 
mand of  an  order  for  payment  may  not  be  properly  made  at  the 
same  meeting  There  is  nothing,  we  apprehend,  in  the  7th 
section  in  opposition  to  this  position. 

The  declaration  was  adjudged  sufficient,  and  interest  was 
allowed  from  the  8th  of  October,  1829. 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830.  555 

Nathan  H.  Halsey  et  al  in  Error,  verms  Amos 
Woodruff. 

If  in  trespass  afaiiMt  two,  the  defendantt  pkad  severally,  sod  several  damages  ara 
■Mffwd  by  the  jury,  the  plaiotiff  may  take  judgment  against  both  tf«  mtiiaritm 
ilamiiw. 

Trespass  against  Halsey  and  Avery  for  entering  Wood- 
ruff's close  and  pulling  down  a  blacksmith's  shop ;  with  counts 
for  carrying  away  the  materials. 

The  defendants  plead  severally  the  general  issue. 

The  jury  find,  '^  that  the  said  Avery  is  guilty  in  manner  and 
form  as  the  plaintiff  has  alleged,  and  assess  damages  against 
said  Avery  at  two  dollars,  and  the  jury  also  find  that  said 
Halsey  is  guilty  in  manner,  &c.  and  assess  damages  against 
said  Halsey  at  seventy -five  dollars." 

The  plaintiff  elected  to  take  judgment  against  both  defend- 
ants for  the  greater  damages,  and  entered  a  remittitur  as  to  the 
lesser  damages. 

The  defendants  sued  out  a  writ  of  error,  assigning  for  erroi, 
that  although  the  jury  which  tried  the  cause  returned  a  sep- 
arate verdict  of  seventy-five  dollars  against  Halsey  and  also  a 
separate  verdict  of  two  dollars  against  Avery,  the  Court  ren- 
dered a  judgment  against  both  for  the  sum  of  seventy-five  dol- 
lars and  costs. 

DwigfU  and  Bishop^  for  the  plaintiffs  in  error,  cited  Kemp-     SepL  9te 
Um  V.  Cook^  4  Pick.  307  ;  Kennebeck  Purchase  v.  Boultauy 
4  Mass.  R.  419;  Livingston  v.  Bishop^  1   Johns.  R.  290; 
Heydon*s  ease,  1 1  Co.  5. 

Porter y  eontrij  cited  Bac.  Abr.  Damages^  D  4  ;  Rodney 
V.  Strode,  Carth.  19  ;  MUchell  v.  Milbank,  6  T.  R.  199  ; 
2  Ttdd's  Pr.  805  ;  Hill  v.  Goodchild,  5  Burr.  2790 ;  Broum 
V.  JllUnj  4  Esp.  R.  158. 

Per  Curiam.  We  think  the  judgment  was  rightly  entered.  Sept.  2iik 
The  result  of  the  authorities,  which  are  numerous,  is,  that 
where  a  joint  action  is  brought  against  two  for  a  trespass  done, 
and  there  is  a  judgment  against  both,  it  must  be  a  judgment 
for  joint  damages.  All  the  legal  consequences  of  there  being 
a  joint  judgment  must  necessarily  follow ;  one  of  which  is,  that         556 
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Ualsey  each  is  liable  for  all  the  damage,  which  the  plaiutifl  has  »ud* 
Woodruff,  ^^in^d  hy  such  trespass,  without  regard  to  different  degrees  or 
shades  of  guilt.  Htydon*9  case  cites  many  of  the  authorities, 
the  effect  of  which  is  given  in  Tidd,  that  where  the  action  is 
brought  against  several  defendants  and  the  jury  assess  severs, 
damages,  the  plaintiff  may  enter  a  rtmUHtur  as  to  the  lesser 
damages  and  take  judgment  against  all  who  are  guilty  of  the 
joint  trespass,  for  the  greater  damages.  And  this  is  founded 
on  a  sufficient  reason.  Each  defendant  is  liable  for  the  whole 
damages  of  a  joint  trespass.  A  release  to  one  discharges  both, 
and  the  reason  is,  that  tlie  damage  is  joint*  The  plaintiff  here 
alleges  a  joint  trespass.  The  defendants  plead  severally,  that 
they  are  not  guilty  —  of  what }  of  the  joint  trespass ;  and 
they  are  found  guilty  —  of  what?  of  the  same  joint  trespass. 
Damages  are  assessed  against  one  at  seventy-6ve  dollars  ;  this 
therefore,  by  the  finding  of  the  jury,  is  tlie  damage  which  the 
plaintiff  has  sustained,  and  the  law  draws  the  inference  that 
both  are  liable  for  that  sum.  The  inquiry  of  damages,  though 
made  by  the  same  jury,  when  an  issue  in  fact  is  tried,  is  in 
some  degree  collateral  to  the  trial  of  the  issue.  Where  there 
is  judgment  on  an  issue  of  law  alone,  there  must  necessarily 
be  a  distinct  inquiry  of  damages,  and  then  the  question  for  the 
jury  is  only  what  damages  has  the  plaintiff  susuined,  by  reason 
of  the  trespass  done,  without  regard  to  the  particular  acts  done 
by  either  of  the  defendants.  So  where  the  damages  are  found 
by  the  jury,  on  an  issue  in  fact,  the  sole  inquiry  open  to  them 
is,  what  damages  the  plaintiff  has  sustained,  not  who  ought  to 
pay  them  ;  and  therefore  their  finding  of  separate  damages  is 
beyond  their  authority  and  merely  void.  Suppose  in  an  action 
against  two  for  a  joint  trespass,  one  of  the  defendants  demurs 
to  the  declaration,  and  the  declaration  is  sustained,  and  the 
other  pleads  the  general  issue,  which  is  found  against  him  and 
damages  are  assessed  ;  judgment  would  be  rendered  that  both 
were  guilty,  and  execution  would  issue  against  both  for  the 
damages  so  found  by  the  jury.  On  principle,  as  well  as  au« 
thority,  the  judgment  entered  in  the  case  before  us  was  correct 

Jwigmtnl  affirmed. 
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Commonwealth  verms  Ezra  Kellogg. 

Ae  somnmoding  oflioer  of  a  militia  company  cannot  delegate  the  power  of  appoiotinf 
a  peraoii  to  warn  bii  men  to  appear  at  a  company  parade. 

On  the  petition  of  S.  W.  Halsey,  a  private  in  a  company  ol 
iiiiiitia,  a  writ  of  certiorari  was  issued  to  a  justice  of  the  peace, 
by  whom  Halsey  had  been  fined  for  neglecting  to  meet  with 
the  company  on  the  first  Tuesday  of  May  1829.  The  judg- 
ment of  the  magistrate  was  alleged  to  be  erroneous,  because 
the  order  from  the  commanding  officer  to  warn  the  company, 
was  not  directed  to  the  person  who  warned  them,  but  to  the 
clerk  of  the  company,  authorizing  him  to  issue  his  warrant 
to  some  suitable  person  in  each  school  district  to  notify  and 
warn,  &c. 

Bishopy  for  the  Commonwealth,  referred  to  St.  1809,  c.  108,  SepL  !Mte 
§  18,  which  provides  that  the  commanding  officer  of  a  com- 
pany ^^  shall  issue  his  orders  to  some  one  or  more  of  the  non- 
commissioned officers  or  privates  of  his  company,  requiring 
him  or  them  to  notify  the  men  belonging  to  his  company  to 
appear,"  &c. 

JVhiHngy  contra,  cited  CommonweaUh  v.  Cuaer^  8  Mass.  R. 
279  ;  CommonwaUh  v.  Derby ,  13  Mass.  R.  433. 

The  Court  held,  that  the  commanding  officer  of  the  company 
bad  no  right  to  delegate  the  power  of  appointing  a  person 
to  warn  the  company,  and  the  proceedings  were  thereiore 
quashed  ^ 

*  See  Revued  AUt.  e.  12,  §  88. 
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Alanson  Bennett,  Administrator,  versus  Abiel 
Platt. 

The  plaiiuiff't  iatestate  cootracted  to  make  a  vragoo  for  the  defondaDt,  to  be  deliv* 
ered  in  tlie  spring  of  1827,  and  to  be  pnid  for  in  mutton;  which  the  defendant  fiir- 
niahed  according  to  the  contract.  Wheels  were  teiected  by  the  defendaat  at  the 
tataULi^n  Bhop,  bat  it  was  not  proved  that  they  were  osed  for  the  wagon.  Before 
«*M  Strcstate's  death,  which  was  in  May  1828,  the  wagon  was  set  up  in  the  yard 
by  his  dwellinghouse,  and  his  son,  wh«i  attended  to  his  business  during  his  last 
illness,  painted  it  once  before  and  once  aAer  his  death.  A  few  days  before  his 
death,  tlie  intestate  gave  the  defendant  notice  that  the  wagon  was  ready,  and  that 
he  could  take  it  away  wlien  he  pleased.  In  November  1827,  the  defendant  put  his 
account  for  tlie  mutton  into  the  handa  of  an  attorney  for  collection,  with  directions 
to  receive  the  wagon.  J^he  wagon  not  being  ready  when  the  attorney  demanded 
it,  he  commenced  an  action  on  the  account,  which  he  told  the  intestate  shoald  be 
discontinued  if  he  would  deliver  the  wagon.  The  intestate's  estate  was  insolvent, 
and  in  Novemt)er  182S,  the  attorney,  without  any  directions  from  the  defendant, 
and  not  knowing  that  lie  had  taken  the  wagon,  presented  the  account  for  the  nuit- 
ton  to  the  commissioners  of  insolvency  and  it  was  allowed  by  them.  The  suit 
against  (he  intestate  was  discontinued  in  1829.  It  was  held,  that  the  property  in 
tlie  wagon  had  not  vested  in  tlie  defendant,  a.id  that  he  was  liable  lo  the  adminis- 
trator in  trover. 

Trover  for  a  wagon.  It  was  admitted  that  the  wagon  was 
made  by  Brown,  the  plaintiff's  intestate,  and  that  it  was  taken 
by  the  defendant  about  a  fortnight  after  Brown's  decease,  and 
converted  to  the  defendant's  own  use. 

H.  Baker  testi6ed,  that  as  the  agent  of  the  defendant  he 
contracted  with  Brown  for  a  wagon,  which  was  to  be  finished 
and  ready  for  delivery  in  the  spring  of  1827,  and  for  which 
the  defendant  was  to  pay  Brown  1600  pounds  of  mutton. 
Baker  went  to  Brown's  shop  and  selected  wheels  for  the  wagon, 
and  marked  them  with  the  defendant's  name.  Brown  was  to 
have  the  wagon  ironed  by  J.  Keep.  Baker  delivered  to  Brown 
a  greater  quantity  of  mutton  than  was  stipulated  for,  and  he 
supposed  that  the  wagon  was  to  be  delivered  at  Brown's  in  Lee. 
He  Hid  not  know  whether  the  wheels  selected  by  him  were 
used  for  the  wagon  taken  by  the  defendant. 

S.  Walker  testified,  that  in  April  1828,  at  the  request  of 

Brown's  son,  who  attended  to  Brown's  business  during  his  last 

sickness,  he  brought  the  wagon  from  Keep's  shop,  where  it 

bad  been  ironed,  to  Brown's  dwellinghouse,  and  that  it  was 

559        set  up  in  the  yard.      Brown's  son  painted  the  wagon  once 
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before  bis  fatlier's  death  and  once  afterwards.     A  few  days      Bennett 
before  tbe  father's  death,  which  was  on  May  9th,  1828,  the  son        pi^*^^^ 

called  on  the  witness  to  take  notice  that  he  turned  out  the 

wagon  to  tbe  defendant,  and  that  it  was  the  defendant's  pro- 
perty ;  but  no  person  was  present  on  behalf  of  the  defend- 
ant to  receive  it.  Before  this  the  witness  had  frequently  heard 
tbe  intestate  say  it  was  intended  for  the  defendant.  When  it 
was  taken  by  the  defendant,  it  was  in  the  yard  where  it  had 
been  set  up. 

R.  Hinroan  testified,  that  three  or  four  days  before  Brown's 
death,  after  the  wagon  had  been  painted  once,  be  wrote,  by 
the  direction  of  Brown,  to  the  defendant,  informing  him  that 
tbe  wagon  was  ready  and  that  he  could  take  it  away  when  he 
pleased. 

W.  Porter  junior  testified,  that  in  November  1827  tbe  de- 
fendant left  With  him  the  account  against  Brown  for  mutton,  for 
collection,  and  directed  him  to  receive  the  wagon.  Porter 
called  upon  Brown  for  the  wagon,  but  it  not  being  ready,  he 
commenced  an  action  on  tbe  account.  The  action  was  entered 
at  February  term  1828,  and  continued  in  court  until  June  term 
1829,  when  it  was  discontinued.  After  the  action  was  com- 
menced, be  told  Brown  it  should  be  discontinued,  if  he  would 
deliver  tbe  wagon.  Brown's  estate  was  insolvent,  and  wbeo 
the  commissioners  on  the  estate  met  in  November  1828,  Por-  • 
ter  presented  the  defendant's  account  for  the  mutton,  together 
with  tbe  bdl  of  costs  in  the  action  against  Brown,  which  were 
both  allowed.  The  administrator  then  informed  Porter  that  the 
defendant  had  taken  tbe  wagon.  Porter  then  said  if  the  ad- 
ministrator would  relinquish  all  claim  to  the  wagon,  he  would 
not  present  the  defendant's  claim  before  the  commissioners ; 
which  ofi!er  the  administrator  refused  to  accept.  Porter  had 
no  directions  from  the  defendant  to  present  the  account,  and  he 
did  not  know  that  the  defendant  had  taken  the  wagon  until  in- 
formed of  it  by  the  administrator. 

The  defendant  was  defaulted,  but  if  on  the  foregoing  facts 
he  bad  a  right  to  take  and  retain  the  wagon,  the  default  was 
to  oe  taken  off ;  otherwise  judgment  was  to  be  entered  for  the 
plaintiff. 

48*  s6i 
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Bennett  BriggB  and  Porter^  for  the  defendant,  cited  Long  on  Sales, 

Piatt  *4^5  ^49,  168  [see  Rand's  ed.  3,  76,  287]  ;  Bach  v,  Owtn, 
^t'Xld.  ^  T,  R.  409  ;  2  Bl.  Com.  448,  449  ;  2  Com.  Contr.  210, 
230 ;  Langfort  v.  Tiler's  Mministratrix,  1  Salk.  113;  Dun- 
more  V.  Taylor  J  Peake's  R.  41  ;  3  Stark.  Ev.  1494,  note  2^ 
cites  Fonville  v.  Casey ^  I  Murph.  389  ;  2  Kent's  Comm. 
389,400,  401. 

Jones  and  Ryingtonj  contra^  cited  Young  ▼.  ddtMft'n,  6 
Pick.  280  ;  Mucklow  v.  Mangles,  I  Taunt.  318  ;  M'Do^wld 
V.  Hewett,  15  Johns.  R.  349  ;  3  Stark.  Ev.  1640  ;  M'Cul- 
loch  V.  Eagle  Ins.  Co.  1  Pick.  278  ;  Cooke  v.  Oxky,  3  T. 
R.  653 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  It 
appears  by  the  report  of  the  case,  that  the  wagon  in  question 
was  buih  by  the  plaintiff's  intestate  for  the  defendant,  in  pur- 
suance of  a  contract,  but  was  not  completely  6nished  at  the 
time  of  the  intestate's  death.  It  had  been  then  painted  once, 
whereas  it  was  to  have  been  painted  a  second  time ;  and  it  was 
so  painted  after  the  intestate's  death.  According  to  the  case 
of  Mucklow  V.  Mangles,  \  Taunt.  318,  the  property  in  the 
wagon  did  not  vest  in  the  defendent,  but  remained  in  the  intes- 
tate, and  on  his  death  passed  to  the  administrator.  Lawrence  J. 
says,  '^  that  no  property,  in  such  a  case,  vests  until  the  thing 
is  finished  and  delivered."*  It  is  not,  however,  necessary  to 
discuss  the  question,  whether  a  delivery  in  this  case  was 
necessary,  or  whether  the  wagon  was  so  far  finished  as  that 
the  defendent  might  have  brought  trover  if  the  intestate  had 
sold  it  to  another. 

By  the  contract,  the  wagon  was  to  have  been  finished  in  the 
spring  of  1827.  It  was  not  done  within  the  time  stipulated, 
and  the  defendant  was  not  bound  to  receive  it.  In  the  No- 
vember following  the  defendant  left  his  account  for  mutton 
delivered  to  pay  for  the  wagon,  with  an  attorney,  for  collec- 
lion,  authorizing  him,  however,  to  receive  the  wagon.  The 
attorney  called  on  Brown  and  demanded  the  wagon,  but  it  not 

>  See  Om^eU  r.  LtneSf  9  Barn.  &,  Cretiaw.  73 ;  Goode  y.  Lcmgley,  7  Barn. 
&,  Cregflw.  26;  Atkmton  y.  BM^  8  Barn.  &  Creasw.  1277 ;  MdberUy  ▼.  Skep- 
pard^  10  B'mgh.  99;  Sumner  y.  Hamlet^  12  Pick.  82,  83;  Otover  v. 
Pick.  209;  Jokmton  w.  HwU,  11  WendcH,  135. 
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Stoddard  Hubbell,  Petitioner,  &c  versus  Calvin 

HUBBELL  et  al. 

Landi  specifically  devtged  wre  not  liable  to  be  lold  for  the  parpofe  of  paying  ipeciit 

legacies. 
Whether  in  caae  of  a  deficiency  of  asseu,  the  deriaeef  are  liaUe  equally  with  the 

legatees  to  contribute,  quaere. 

The  petitioner,  as  executor  of  Calvin  Hubbell,  deceased, 
represents  that  the  real  estate  of  the  testator  was  appraised  at 
$  1938  ;  that  the  amount  of  the  personal  estate,  including  the 
proceeds  of  a  part  of  the  real  estate  specifically  appropriated 
to  the  payment  of  debts,  is  $  4059  ;  that  the  amount  of  the 
executor's  account  for  funeral  charges,  debts,  and  expenses  of 
administration,  is  $2616  ;  that  the  amount  of  specific  legacies 
of  personal  estate  is  $  1514  ;  that  the  amount  of  debts  now 
due  is  $  479  ;  and  that  it  is  necessary  to  sell  real  estate  to  the 
anx>nnt  of  $  540  for  the  payment  of  debts  and  incidental 
charges.  The  prayer  of  the  petition  is  for  leave  to  sell  real 
estate  to  that  amount,  for  that  purpose. 
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beiog  ready,  he  commenced  a  suit  against  Brown,  which  was      Bennetl 
discontinued  in  1 829  ;  and  after  the  death  of  Brown  the  de*        p|^ 
fendant's  claim  was  proved  before  the  commissioners  of  insol-    "7  ~~ 

vency  and  was  allowed.  After  these  proceedings  it  is  impos- 
sible to  uphold  the  defendant's  claim  on  the  wagon.  He  was 
bound  by  the  proceedings  of  his  attorney.  He  had  an  un- 
doubted right  to  rescind  the  contract,  and  it  was  rescinded. 

The  contract  was  broken  by  the  failure  of  the  intestate  to  561 
build  the  wagon  within  the  time  stipulated  by  the  parties.  This 
was  an  executory  contract,  and  not  a  contract  of  sale.  The  de- 
fendant's remedy  was  an  action  on  the  promise  for  the  breach 
of  the  contract.  It  was  optional  with  the  defendant  afterwards 
to  waive  his  right  of  action,  and  accept  the  wagon,  but  not  to 
take  it  without  the  plaintiff's  consent.  The  property  in  the 
wagon  was  clearly  in  the  plaintiff  and  could  not  pass  to  the  de- 
fendant except  by  a  new  agreement  or  an  actual  delivery.  The 
taking  therefore  was  tortious  and  the  default  must  stand. 

Judgment  for  plaintiff. 
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Hubbell. 
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The  real  estate  not  applied  to  the  payment  ol  debts, 
devised  specifically  to  certain  persons  named  in  the  will. 

Dewey  and  Briggs^  for  the  petitioner. 

C  Hubbell^  pro  se, 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court. 
The  question  submitted  on  this  petition  is,  whether  lands  spe* 
cifically  devised  can  be  sold  for  the  purpose  of  paying  specific 
legacies.  The  personal  estate  and  lands  appropriated  to  the 
payment  of  debts,  not  being  sufficient  for  this  purpose,  after 
the  payment  of  debts  and  the  expenses  of  administration,  the 
question  is  not  affected  by  the  rule  laid  down  in  the  case  of 
Hays  et  ah  v.  Jackson  et  al,  6  Mass.  R.  151,  for  marshalling 
assets  ;  and  there  seems  to  be  no  authority  or  reason  for 
holding  that  lands  specifically  devised  are  liable  to  be  sold  for 
the  payment  of  specific  legacies.  The  most  that  the  legatees 
can  claim  is,  that  they  should  be  put  on  an  equal  footing  with 
the  devisees  :  and  that  the  latter,  in  case  of  a  deficiency  of 
assets,  should  be  held  to  contribute.  But  as  to  this  we  givd 
no  opinion,  as  the  facts  stated  in  the  petition  do  not  raise  this 
question. 

Petition  dismiued. 


£lijah  M.  Bissell  versus  Henry  K.  Strong  and 
his  Trustee,  Joseph  Merrick. 

A  grantee  of  land  or  of  an  equity  of  redemption  conveyed  to  him  fay  an  abaokite  deed 
at  secarity  for  a  debt  or  liability,  in  not  chargeable  in  a  proceaa  of  foreign  attach* 
ment  as  the  (ruatee  of  the  grantor,  altlioagh  the  value  of  the  property  conveyed  ahall 
exceed  the  amount  of  the  debt  or  liability;  unlets  be  shall  have  received  rents  or 
profits  or  made  sale  of  the  land. 

From  the  answers  of  Merrick  it  appeared,  that  he  had  be- 
come surety  for  Strong  to  the  Hampden  bank,  for  about  $  500, 
and  that  D.  B.  Bush,  in  September  1829,  as  agent  of  Mer* 
rick,  took  of  Strong  an  absolute  deed  to  Merrick  of  certain 
real  escate,  in  order  to  secure  him  against  this  liability.  Bush 
informed  Merrick  that  the  deed  was  also  to  be  held  as  security 
for  Bush's  claims  against  Strong,  amounting  to  $400.  The 
real  estate  was  at  that  time  incumbered  by  mortgages  and 
0» 
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■ttichmeDts.  The  deed  was  recorded  on  October  tst,  18*9.  BisBell 
The  writ  in  this  case,  was  dated  December  26th,  1829,  ana  stroni* 
before  it  was  served  upon  Merrick,  Strong  bad  paid  the  whole  uid  Tr. 
amount  for  which  Merrick  was  liable,  except  about  thirty  dol-  ~ 

lars.  No  part  of  Bush's  claim  had  been  paid  by  Merrick,  nor  563 
did  Merrick  know  wlieiher  any  part  of  it  had  been  satisfied  by 
Strong.  Before  the  conveyance  to  Merrick,  Strong's  right  in 
equity  to  redeem  had  been  attached  by  A.  Hayden,  and  Mer- 
rick took  an  assignment  of  Hayden's  execution,  which  was  for 
about  $  50,  but  Merrick's  claim  being  secured  by  N.  Willis, 
he  relinquished  his  claim  to  the  execution,  and  the  equity  of 
redemption  was  sold  on  the  execution  in  April  1830,  with  his 
consent,  and  was  purchased  by  Willis  for  $  1700.  Merrick 
understood,  before  the  sale,  that  Willis  was  a  creditor  of  Strong, 
and  that  he  had  attached  the  real  estate  in  question.  At  the 
time  when  Merrick  relinquished  his  claim  to  tb&  execution, 
some  provision  was  made  for  Bush's  claim,  by  an  agreement 
between  Bush  and  others,  but  Merrick  did  not  know  the  nature 
of  the  agreement. 

C.  A.  Dewey  and  JUartin  contended  that  Merrick  could  Sept>  %Uk 
not  be  charged  as  trustee.  No  money  has  been  received  by 
bim  for  the  land,  and  the  Court  will  not  try  the  title  to  land  in 
a  process  of  foreign  attachment.  If  Merrick  pays  over  the 
value  of  the  land  as  trustee,  he  may  nevertheless  lose  the 
land  itself  at  the  suit  of  creditors  who  attached  it  before  the 
service  of  the  trustee  process.  Hou  v.  Fields  5  Mass.  R.  390 ; 
Russell  V.  lAwisy  15  Mass.  R.  127  ;  Dickinson  v.  Strongs 
4  Pick.  53  ;  Boardman  v.  Aoe,  13  Mass.  R.  104 ;  Ripley  v. 
Severance^  6  Pick.  477. 

Nothing  passed  by  the  deed  to  Merrick,  his  liability  as  surety 
not  being  a  sufficient  consideration,  as  against  creditors,  for  an 
absolute  deed.  Mw  England  M,  Ins.  Co.  v.  Chandler,  16 
Mass.  R.  279. 

If  the  deed  was  valid,  Merrick  had  merely  a  right  to  call  on 
the  sheriff  for  the  surplus  money  raised  by  the  sale  on  execu* 
tfon  ;  so  that  nothing  but  a  chose  in  action  was  conveyed  to 
him  ;  which  will  not  make  him  chargeable  as  trustee.  Perry 
c.  Coates,  9  Mass.  R.  537. 

Hubbard  and  BriggSj  contri.     Mere  inadequacy  of  consid* 

871 
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BimeU       eration  does  Dot  render  void  an  absolute  conveyance  maaa 

Strong      ^^*^  fi^^i  ^  ^^  ^^®  ^^^  ^^  ^^  present  instance.     Where 

^'^^'^r.      the  conveyance  is  fraudulent,  a  creditor  should  attach  the  land ; 

but  where  it  is  bond  fide,  the  remedy  is  by  summoning  the 

grantee,   in  the  trustee  process.     If  Merrick  has  contracted 

664        contradictory  obligations,  so  that  he  may  lose  both  the  land, 

and  the  proceeds  of  it,  it  was  his  own  fault.      Webb  v.  Peeltfj 

7  Pick.  247  ;  Richards  v.  dUen,  8  Pick.  105 ;  Hanii  v 

Sumner  J  2  Pick.  138. 

It  appears  that  the  land  has  been  converted  into  money,  and 
Merrick  is  chargeable  for  it.'  Willis  must  be  considered  as  bi$ 
agent.     Richards  v.  «/9Uen,  8  Pick.  408. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court. 
That  the  process  of  foreign  attachment,  or  trustee  process, 
does  not  extend  to  lands  held  by  the  trustee  in  trust,  or  as 
collateral  security,  or  by  a  conveyance  fraudulent  against  cred- 
itors, is  very  clear,  we  think,  from  the  language  of  the  statute 
and  the  current  of  the  authorities.  The  woras  goods  and 
effectSj  in  their  ordinary  signification,  designate  personal  prop- 
erty,  and  not  real  estate ;  and  in  this  sense  they  are  manifestly 
used  in  the  statute.  Tn  the  fifth  section,  the  court  is  directed 
to  award  execution,  in  case  the  trustee  is  not  discharged, 
against  the  goods,  effects  and  credits  of  the  principal  in  the 
hands  and  possession  of  the  trustee,  and  against  the  body, 
goods  and  estate  of  the  principal ;  and  in  the  prescribed  form 
of  the  execution,  the  sherifi!*  is  directed  to  satisfy  the  creditor 
out  of  the  goods^  chattels^  or  lands  of  the  principal  in  his  own 
hands  and  possession,  and  of  his  goods^  effects  and  credits  in 
the  hands  of  the  trustee.  In  the  sixth  section  provision  is 
made  for  scire  facias  against  the  trustee,  upon  his  failing  to 
discover  and  expose  sufficient  goods^  effects  and  erectile  of  the 
principal  to  satisfy  the  execution. 

From  these  provisions  it  is  apparent,  that  the  statute  was 
intended  to  operate  on  credits^  and  personal  property  only,  and 
not  on  any  interest  in  real  estate,  whether  legal  or  equitable. 
And  this  construction  of  the  statute  is  supported  by  all  ibe 
cases  cited.  In  no  case  has  a  trustee  been  charged  on  account 
of  lands  held  in  trust  for  the  principal,  or  as  security  for  a  debt. 
No  doubt  credits  may  arise  out  of  real  estnte  thus  held,  as  wai 

•74 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830.  564 

decided  in  the  case  of  Russell  v.  LetBis^  15  Mass.  R.  137.       Bissell 
Thus  a  trustee  may  be  charged  for  rents  and  profits  received       Stronir 
of  lands  held  in  trust,  or  as  security  fyr  debt,  or  for  the  pro-      andTr, 
ceeds  of  the  sale  of  the  estate  itself,  if  it  is  sold  by  the  trustee 
for  the  benefit  of  the  principal.     But  he  is  not  chargeable  for        66S 
the  value  of  the  land  which  he  may  hold  in  trust,  or  as  secu- 
ritj ,  although  the  value  of  the  land  may  exceed  the  amount 
of  the  debt  secured.     And  so  it  was  decided  in  the  case  of 
Dickinson  v.  Sirong^  4  Pick.   58.     The  case  of  Ripley  v. 
Severance^  6  Pick.  474,  is  also  an  authority  to  the  same  point ; 
and  so  is  the  case  of  fVebb  v.  Peelt^  7  Pick.  247,  [see  2d  ed. 
249,  note  1,]  although  it  has  been  relied  on  by  tlie  counsel  for 
the  plaintiff  as  an  authority  in  his  favor.     That  case  turned  on 
the  question,  whether  the  real  estate  was  received  in  payment 
of  the  debt  due  to  the  trustee  ;  which  would  have  been  mani- 
festly immaterial,  if  the  trustee  was  chargeable  for  real  estate 
held  as  security.^ 

Upon  the  authority  of  these  cases,  and  the  obvious  construc- 
tion of  the  statute,  it  is  clear,  we  think,  that  the  trustee  is 
en'.itled  to  a  discharge. 

By  his  answers  it  appears,  that  when  the  plaintiff^s  writ  was 
served  upon  him,  the  debt  due  to  him  from  the  principal  was 
not  fully  paid.  The  amount  due  is  not  material.  The  trustee 
bad  a  right  to  retain  his  security  so  long  as  any  part  of  the 
debt  remained  unpaid ;  and  he  could  not  be  made  answerable 
for  the  surplus  value  of  the  land,  for  this  would  be  to  compel 
him  to  become  a  purchaser  against  his  consent.  If  the  debt 
had  been  fully  paid,  and  a  demand  had  been  made  for  a  re- 
conveyance, upon  the  trustee's  refusal  to  reconvey  he  might- 
perhaps  be  held  as  debtor  to  the  principal  to  the  amount  of  the 
value  of  the  land,  provided  he  was  bound  by  law  to  reconvey. 
As  to  this,  however,  we  give  no  opinion.  Nor  is  it  necessary 
to  discuss  the  question,  whether  the  deed  to  the  trustee  is  void 
as  being  fraudulent  against  creditors  ;  for  however  that  question 
might  be  determined,  the  trustee  could  not  be  charged  in  this 
form  of  action.  Trustee  discharged. 

>  See  Sa^fardT,  Bliss,  12  Pick  116;  FaU  River  Iron  Works  ▼.  Croads,  15 
Piek.  16 ;.  TMcksr  v.  Oufty,  12  Pick.  22 ;  Oare  y.  CUsInf,  8  Pick.  555 ;  Wrigkl 
f.  BMWsrtk,  7  N.  Hamp.  R.  S»3 ;  QwU  r.  HMrook,  U  Pick.  101. 
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A  SKETCH  OF  THE  LIFE  AND  CHARACTER 

or   THB 

HON.  ISAAC   PARKER, 

UlTB  CHISF  JUSTICE  OF  THIS  COURT. 


Jtn  Jlddress  delivered  before  the  Bar  of  Berkekirej  hy  Lev* 
UEL  Shaw  C.  J.,  September  term  183<y,  at  Lenox. 

Gentlemen  of  the  bar, 

This  being  the  first  occasion  for  the  assenibKiig  of  the  full 
court,  in  its  regular  course  of  law  terms,  since  the  lamented 
decease  of  its  late  illustrious  chief,  before  proceeding  to  the 
regular  discharge  of  its  appropriate  dutiestit  seems  alike  due  to 
the  feelings  of  the  court,  of  the  legal  professiofl,  and  of  the 
whole  community,  to  pause,  and  pay  a  short,  but  heartfelt  tribute 
of  respect,  to  the  nE>enK>ry  of  so  distinguished  a  jurist  and  so 
excellent  and  amiable  a  man.  Although  notices  like  the  pres- 
ent are  usually  introduced  in  the  course  of  the  customary  ad- 
dress to  the  grand  )ury,  on  opening  the  court,  yet  the  present 
occasion  cannot  be  considered  unsuitable,  when  upon  the  re* 
assembling  of  those  who  have  k)ng  been  conversant  with  the 
business  and  practice  of  this  court,  the  thoughu  and  feelings 
of  all  are  necessarily  fixed  upon  the  memory  of  him,  who  so 
long,  so  ably,  and  so  faithfully  presided  over  its  deliberations. 
A  temperate  indulgence  of  sympathy  for  the  dead,  is  not  incon- 
sistent with  the  most  faithful  and  energetic  discharge  of  duty  to 
the  living.  Nor  is  a  sincere  and  ardent  public  expression  of 
attachment,  and  veneration  towards  the  memory  of  distinguished 
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pubfic  ineD,  without  its  moral  uses.  It  tends  to  awaken  a  jusi 
sensibility  to  merit,  to  excite  and  invigorate  our  moral  and  intel- 
lectual powers,  to  enkindle  a  more  ardent  love  of  virtue,  to 
inspire  us  with  a  just  sense  of  the  importance  of  persevering 
«»^ertion,  of  unspotted  integrity,  of  faithful  and  disinterested 
Jevotion  to  the  public  service,  and  thus  to  animate  us  with  more 
ennobling  views  of  life,  its  pursuits  and  objects.  It  enhances 
the  value  of  reputation,  ^'  that  reputation  which  follows,  not  that 
which  is  run  after  ;"  not  the  popularity  which  arises  from  the 
venal,  the  interested  or  the  temporary  applause  of  multitudes, 
but  that  reputation  which  consists  in  the  deliberate  and  lasting 
approbation  of  the  wise  and  the  good,  and  which,  next  to  the 
smiles  of  heaven  and  the  consciousness  of  rectitude,  is  the  best 
reward  of  public  services  The  character  and  virtues,  the  just 
sentiments  and  useful  actions  of  distinguished  men,  preserved  in 
the  annab,  and  cherished  in  the  recollections  of  a  grateful 
people,  constitute  their  richest  treasures.  They  speak  to  their 
successors  in  the  language  of  encouragement,  of  hope,  of  con- 
fidence. They  excite  the  ardent  aspirations  of  the  young,  whilst 
they  sustain  and  invigorate  the  efforts  of  those  who  are  devoting 
the  full  strength  of  their  mature  years  to  the  service  of  their 
country.  They  illustrate  in  action  the  beautiful  theories  of  the 
contemplative  lovers  of  virtue.  They  not  only  incite  the  soul 
to  the  love  of  virtue,  and  point  out  the  path  that  leads  to  her 
abode,  but  become  the  practical  leaders  and  guides  to  all  those 
who  desire  to  walk  therein. 

These  reflections,  I  trust,  cannot  be  considered  inappropri* 
ate,  whilst  we  are  contemplating  the  memory  of  one,  who, 
from  a  comparatively  humble  origin,  has  arisen  to  the  highest 
eminence,  who  has  taken  his  place  and  ably  sustained  it,  by  the 
side  of  the  distinguished  statesmen  and  jurists  of  his  age,  who 
has  filled  so  large  a  space  in  the  view  of  this  community,  and 
exerted  so  powerful  an  influence  on  its  concerns,  who  will  be 
remembered  and  appreciated  as  long  as  a  pure  administration 
of  justice  shall  be  enjoyed  and  valued,  and  whose  sudden  death 
cast  a  deep  gloom  upon  the  face  of  our  whole  community. 

Chief  Justice  Parkrr  was  bom  in  Boston,  June  17th, 
1768,  and  received  the  rudiments  of  his  classical  education  at 
the  public  Latin  school  in  that  town.     And  altBbugh  he  entered 
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Harvard  College  at  the  early  age  of  fourteen,  be  is  said  to  hare 
made  great  proficiency  in  the  various  branches  of  science  and 
literature,  and  to  have  maintained  a  high  rank  among  his  con- 
temporaries, many  of  whom  were  themselves  distinguished 
scholars.  He  took  his  degree  in  the  year  1786,  and  having 
pursued  the  study  of  law  in  his  native  town,  he  settled  in  the 
town  of  Castine,  in  Maine,  tlien  constituting  a  part  of  this  Com* 
mon wealth,  and  entered  upon  the  practice  of  his  profession. 
His  talents  and  industry  soon  acquired  for  him  a  rank  in  that 
profession,  and  an  amount  of  practice,  which  are  rarely  attain- 
ed until  after  a  long  period  of  patient  exertion  and  laborious 
study.  .  The  several  offices  of  trust  and  responsibility  which  he 
was  soon  called  to  fill  by  executive  appointment,  and  by  the 
suffrages  of  the  people,  attested  the  confidence  which  was  uni- 
versally placed  in  his  judgment,  fidelity,  and  capacity  in  the 
transaction  of  business.*  He  was  elected  a  member  of  con- 
gress for  the  district  in  which  Castine  was  situated,  at  the  elec- 
tion which  took  place  in  the  fail  of  1796,  and  attended  his  duty 
in  this  body,  in  the  sessions  of  1797  and  1798,  but  declined  a 
reelection  in  the  autumn  of  1798,  when  the  Hon.  Silas  Lee 
was  elected  his  successor.  He  was  appointed  marshal  of  the 
District  of  Maine  under  the  administration  of  the  elder  Presi- 
dent Adams,  which  office  he  held  about  two  or  three  years, 
and  during  that  period  he  removed  to  Portland,  wliere  be  con- 
tinued to  reside  for  several  years. 

Portland,  then  the  commercial  capital  of  Maine,  was  the 
seat  of  an  extensive  foreign  and  domestic  commerce,  and 
afforded  the  largest  scope,  in  that  great  section  of  the  Common- 
wealth, for  the  exercise  of  forensic  talents.  From  that  time 
he  is  understood  to  have  taken  a  high  rank,  and  to  have  been 
constantly  engaged  in  the  active  and  laborious  duty  of  a  coun- 
sellor and  advocate,  and  enjoyed  an  extensive  and  lucrative 
practice,  until  be  was  called  to  the  office  of  judge  of  this  court 
in  1806.  This  office  he  was  induced,  upon  personal  consider- 
ations, to  decline  accepting,  which  were  only  relinquished  in 
consequence  of  the  urgent  solicitations  of  his  friends,  upon 
grounds  of  high  public  duty.     He  was  appointed  to  fill  the  va« 

*  He  was  seyeral  times  chosen  a  represenUtiTe  and  senator,  and  atter  dec 
Ills  daty  as  soefa,  in  the  General  Court  of  Massachusetts. 
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cancy  occasiooed  by  the  death  of  the  Hon.  Simeon  Strong, 
who  had  held  the  office  about  five  years.  As  the  constitution 
'"I*  this  court  has  undergone  great  changes,  and  has  ultimately 
settled  down  into  the  system  in  which  we  now  find  it,  and  as 
this  system,  which,  in  comparison  with  the  ancient  one,  may  he 
not  unaptly  designated  as  the  nisi  prius  system,  has  been  in  a 
considerable  degree  influenced  and  modified  and  brought  into 
its  present  form,  under  the  administration  of  him,  whose  mem* 
ory  and  juridical  character  we  are  now  considering,  it  may  be 
not  inappropriate  to  illustrate  the  subject,  by  alluding  briefly  to 
tljese  changes. 

Under  the  provincial  government,  it  is  understood  that  the 
Superior  Court  of  Judicature  consisted  of  five  judges,  and 
such  was  its  organization  from  the  acceptance  of  the  provin 
cial  charter  to  the  commencement  of  the  revolutionary  war 
The  same  arrangement  was  adopted  under  the  constitutiou, 
until  the  year  1799.  During  this  period,  the  court  was  held 
for  all  purposes,  in  each  county,  by  a  full  bench,  of  which 
three  made  a  quorum,  but  all  were  expected  to  attend.  All 
jury  trials  were  in  efl^ect  trials  at  bar,  and  were  conducted  in 
the  presence  of  the  full  court,  and  not  less  than  three  were  * 
competent  to  preside  at  a  jury  trial.  The  necessary  conse- 
quence of  this  practice  was,  that  the  members  of  the  court 
were  not  always  unanimous  in  their  opinions,  upon  the  questions 
of  law  which  the  case  presented,  and  this  was  the  more  likely 
to  happen,  when  they  were  compelled,  by  this  course  of  pro* 
ceeding,  to  form  their  opinion  amid  the  hurry  of  a  jury  trial, 
and  without  the  aid  of  deliberate  argument,  or  reference  to  au- 
thorities. It  not  unfrequently  happened,  therefore,  that  several 
different  members  of  the  court  charged  the  jury,  and  gave  them 
conflicting  and  contradictory  opinions  upon  points  of  law,  and 
in  summing  up  the  case  often  difl^ered  still  more  widely  from 
each  other  in  their  views  of  the  credibility  and  efllsct  of  evi* 
dence,  in  its  application  to  the  particular  case.  It  followed,  as 
almost  a  necessary  consequence  of  this  course  of  proceeding, 
that  a  verdict  must  be  conclusive.  How  would  it  be  possible 
to  take  exceptions  to  instructions  in  point  of  law,  where  those 
instructions  were  various  and  perhaps  contradictory  i  Or  to 
object  to  a  verdict  for  a  misdirection,  where,  if  the  directions 
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giren  by  one  judge  were  incofrect,  their  influence  mnjr  have 
been  counteracted  by  those  of  another,  which  were  strictly  con- 
formable to  law  ?  When  so  decisive  an  inaportance  was  attrib- 
uted to  the  verdict  of  a  jury,  and  when  a  jury  in  effect  had  the 
power  of  controlling  the  court  in  matters  of  law,  it  is  natural  to 
believe  that  every  exertion  of  the  parties  and  counsel  would  be 
directed  to  the  object  of  obtaining  a  verdict.  It  is  not  difiiciilt 
to  perceive  how  strong  a  temptation  this  must  hold  out  to  liti* 
gants,  eager  in  the  pursuit  and  defence  of  their  supposed  rights, 
to  resort  even  to  unwarrantable  means,  to  influence  the  jury, 
and  rather  to  rely  on  such  influence,  than  on  the  plain  rules  and 
principles  of  law,  for  their  success.  Such  a  state  of  things  is 
injurious  to  the  best  interests  of  society.  It  tends  to  disparage 
the  administration  of  justice,  to  promote  what  is  called  ^^  the 
glorious  uncertainty  of  the  law "  ;  to  encourage  litigation,  and 
even  dishonest  litigation  ;  and  to  render  social  rights  insecure, 
by  substituting  the  irresponsible  rule  and  the  hasty  opinion  of 
jurors,  formed  without  adequate  means  and  perhaps  under  some- 
what dangerous  influences,  in  the  place  of  established  principles 
of  law,  sanctioned  by  the  experience  of  ages,  and  applied  and 
adapted  to  the  particular  case  by  those  who  are  specially 
charged  with  that  duty,  and  who  are  responsible  to  the  commu- 
nity for  the  steady  and  faithful  discharge  of  it. 

Connected  with  this  mode  of  proceeding  was  another,  which, 
though  continued  to  a  somewhat  recent  period,  already  begins 
to  seem  to  us  strange  and  anomalous  :  I  mean  reviews.  But 
where  there  is  any  thing  like  an  orderly  administration  of  jus- 
tice, some  mode  of  revising  a  first  decision  seems  to  be  neces- 
sary. Such  is  the  complicated  state  of  the  law  and  fact  in 
most  litigated  cases,  that  on  a  first  examination,  it  seems  diffi 
cult,  if  not  impossible,  to  consider  and  settle  abstruse  questions 
of  law  with  satisfactory  deliberation,  and  therefore  the  necessity 
is  felt  of  resorting  to  some  mode  of  revision  and  rec  xamina- 
tion,  after  the  facts  are  settled,  or  at  least  substantially  made 
known  by  the  parties  to  each  other,  by  a  serious  trial.  I  am 
aware  that  by  the  theory  of  pleading,  every  point  of  controver- 
sy, be  it  of  fact  or  law,  is  supposed  to  be  distinctly  presented 
on  the  record,  before  any  trial  of  either  is  had.  But  we  know 
bow  imperfectly  in  practice  this  purpose  is  accomplished,  ano 
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bow  impossible  it  is  to  ascertain  the  real  state  jf  the  contro- 
versy by  the  pleadiogs.  Some  deliberate  reexamination  of 
difficult  cases  being  felt  to  be  necessary,  if  it  could  not  be  ob« 
rained  m  the  most  convenient  form,  by  an  orderly  proceeding 
before  the  court,  it  was  natural  that  it  should  be  sought  in  some 
otl;er  method,  however  irregular,  anomalous,  and  ill  adapted 
to  maintain  a  steady  adherence  to  settled  principles  of  law. 
Reviews,  therefore,  were  allowed  as  a  matter  of  right  to  the 
losing  party,  under  certain  restrictions,  in  all  cases  where  one 
verdict  only  had  been  found  against  him.  On  such  reviews 
the  whole  matter  of  law  and  fact  was  tried  and  determined  by 
the  jury,  and  their  verdict  was  ultimately  final.  In  practice, 
however,  there  was  some  departure  from  this  course,  when  the 
controversy  turned  principally  upon  matters  of  law  ;  and  when 
the  parties  were  desirous  of  having  the  separate  and  deliberate 
opinion  of  the  court  upon  the  law  ;  and  that  was  by  waiving 
the  right  of  review,  and  bringing  the  case  before  the  court,  by 
motion,  upon  an  agreed  state  of  facts,  or  upon  exceptions,  or 
perhaps  upon  a  report,  though  it  is  believed  that  it  was  not 
common  for  a  judge  to  report  the  case.  Such  a  state  of 
things  must  have  been  attended  with  obvious  and  extreme  in- 
conveniences, some  of  which  have  been  already  alluded  to. 
Still  the  people,  relying  apparently  upon  the  maxim,  that  in 
many  counsellors  there  is  safety,  manifested  an  extreme  reluc- 
tance to  having  their  causes  tried  by  any  other  than  a  full 
bench.  But  by  the  increase  of  population  and  business,  it  be- 
came quite  impossible  for  the  whole  court  to  travel  into  each 
county  in  Massachusetts  and  Maine  and  despatch  the  public 
business  with  reasonable  promptness,  and  in  consequence,  there 
was  a  great  accumulation  of  unfinished  business,  and  great  de- 
lay in  the  final  disposition  of  causes.  To  provide  for  this  exi- 
gency, instead  of  the  nisi  prius  system,  by  which  the  jury  trial 
should  be  conducted  under  the  direction  of  a  single  judge, 
subject  to  the  careful  and  deliberate  revision  of  the  full  court, 
a  system  apparently  so  simple,  so  well  adapted  to  secure  a  full 
ai.d  patient  investigation  of  the  facts,  and  a  deliberate  examina- 
tion and  application  of  the  law,  the  legislature  adopted  the  ex- 
pedient of  enlarging  the  number  of  judges  to  seven,  so  as  to 
form  two  quorums,  and  thus  enable  the  court,  with  at  least 
49*  Ml 
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three  judges,  to  sit  at  two  places  at  the  same  time.  An  dct  to 
this  effect  was  passed  in  1799,  and  amended  in  1800,  dividing 
the  Commonweahh  into  two  circuits,  an  eastern  and  western, 
and  authorizing  the  court  to  be  held  in  each  county,  except 
Suffolk,  by  three  judges,  but  requiring  the  attendance  of  the 
whole  seven  in  Suffolk.  It  is  curious  to  observe  the  gradual 
but  sure  approaches,  which  were  made  to  the  present  system. 
After  constituting  two  divisions  of  the  court,  requiring  at  least 
three  judges  in  each,  it  was  provided  by  the  additional  act  of 
1800,  that  two  justices  might  hold  a  court  in  ^^  certain  '^  cases, 
when  three  were  prevented  from  attending.  In  the  statute  of 
1803  are  found  the  rudiments  of  the  present  marked  and  well 
settled  distinction,  between  the  law  terms  and  the  nisi  priui 
terms. 

By  that  act,  the  number  of  judges  was  again  reduced  to  6ve, 
and  it  provided  for  one  term  annually  in  each  county,  to  be 
holden  by  all  the  justices,  but  any  four  to  constitute  a  quorum, 
and  if  by  reason  of  disability  two  were  prevented  from  attend- 
ing, three  might  constitute  a  quorum.  It  further  provided  for 
another  term  in  each  county,  to  be  holden  by  any  two  or  more 
of  the  justices,  but  that  any  one  might  hold  the  court  and  dis- 
charge all  the  duties,  with  some  exceptions,  among  which  were 
all  cnminal  proceedings ;  and  it  was  expressly  provided,  that 
all  indictments  and  other  criminal  proceedings  should  be  con- 
tinued as  of  course,  unless  two  or  more  of  the  justices  were 
present. 

This  was  followed  the  very  year  after,  by  the  statute  of  18''4, 
establishing  the  system  as  we  have  since  known  it  in  practice. 

A  slight  attention  to  dates  will  show  how  nearly,  in  point  of 
time,  this  great  and  salutary  change  in  the  constitution  of  the 
court  and  the  mode  of  conducting  business  in  it,  coincided  with 
the  appointment  of  Judge  Parker  to  the  bench.  The  act  in 
question  was  passed  in  March  1805.  Judge  Parker  took  his 
seat  on  the  bench  in  March  1806,  and  held  the  nisi  prius  term 
in  Suffolk  in  November  of  that  year,  under  the  new  law  ;  and 
sitting  alone,  presided  at  one  of  the  most  interesting  criminal 
trials  which  has  ever  occurred  in  this  Commonwealth.  The 
cause  presented  many  very  delicate  points  in  the  law  of  homi- 
cide, and  was  zealously  conducted  by  the  most  eminent  coua- 
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«el.  The  parties  eoncerned  held  high  stations  in  society,  and 
a  prominent  rank  in  the  opposite  political  parties,  and  the  prej- 
udices and  passions  connected  with  the  prosecution  were  not  a 
little  inflamed  by  the  highly  excited  party  politics  of  the  day. 
Yet  such  was  the  dignity,  the  impartiality,  the  skill  and  ability, 
with  which  the  newly  appointed  judge,  then  comparatively  a 
stranger,  conducted  this  trial,  that  it  is  believed  he  gave  untver- 
sal  satisfaction,  and  n>ade  himself  most  favorably  known  to  the 
old  Commonwealth,  as  a  jurist  of  great  promise. 

Soon  after  his  appointment  he  removed  to  Boston,  where  he 
continued  to  reside  for  the  remainder  of  his  life. 

On  the  death  of  Chief  Justice  Sewall,  in  1814,  he  was  ap- 
pointed  his  successor,  to  the  universal  satisfaction  of  the  com- 
munity. In  the  convention  of  1820,  called  to  revise  the  con- 
stitution of  the  Commonwealth,  and  which  was  rendered  con- 
spicuous by  the  presence  of  many  of  our  citizens  most  distin- 
guished by  eminent  talents.  Chief  Justice  Parker  was  elected 
its  president,  with  a  good  degree  of  unanimity.  The  elegant 
tribute  of  respect  to  the  venerable  President  Adams,  who  de- 
clined the  honor  proposed  to  him  of  being  its  presiding  officer, 
was  the  (Mt>duction  of  Judge  Parker.  In  this  office,  if  a  long 
disuse  of  attendance  in  deliberative  assemblies,  and  a  want  of 
practical  familiarity  with  that  highly  refined  code  of  rules  and 
orders  which  constitutes  the  system  of  modern  parliamentary 
practice,  may  in  sonie  degree  have  prevented  him  from  con- 
ducting the  business  of  the  chair  with  that  ease  and  rapidity 
which  practice  alone  can  give,  yet  in  dignity,  in  impartiality, 
and  in  a  scrupulous  r^ard  to  the  rights  of  every  member, 
where  great  interests  were  in  conflict,  and  strong  passions  were 
excited,  and  great  talents  struggling  for  the  mastery,  it  is  be- 
lieved that  no  presiding  officer  could  have  surpassed  him,  or 
given  more  universal  satisfaction.  And  when  the  forms  of 
proceeding  permitted  him  to  take  part  in  the  debate,  some  of 
ihe  most  important  questions  which  came  under  discussion 
were  exammed  and  illustrated  by  his  sound  practical  sense, 
and  bis  sagacious  forecast,  manifesting  his  earnest  and  sincere 
desire  to  place  the  roost  effectual  guards  around  the  great  and 
beneficent  institutions  of  the  Comnnonweakh,  with  a  view,  as 
far  as  human  infirmity  wiN  permit,  to  maintain  their  integriqp 
and  secure  tbeir  perpetuity.  an 
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But  the  life  of  a  judge,  however  active,  laborious  and  useful, 
is  filled  with  little  iocident.  It  is  a  constant  round  of  arduous 
duty,  in  which  there  is  little  change  or  variety.  Judge  Parker 
continued  in  the  discharge  of  his  official  duties  to  the  day  pre* 
ceding  that  of  his  sudden  and  lamented  death.  He  left  home 
on  Tuesday,  the  20th  of  July,  to  attend  a  special  session  of 
the  court  at  Salem,  and  at  the  opening  of  the  court  on  the 
same  day,  delivered  a  chaise  to  the  grand  jury,  characterized 
by  his  usual  clearness,  force,  and  felicity  of  expression.  Little 
else  of  active  duty  devolved  upon  the  judges  during  that  week, 
the  court  having  adjourned  from  day  to  day,  to  await  the  doings 
of  the  grand  jury.  They  returned  several  bills  of  indictment 
on  Friday  morning,  on  which  the  prisoners  were  arraigned,  and 
after  arrangements  were  made  for  the  trials  in  the  ensuing  week, 
the  court  adjourned,  and  the  Chief  Justice  returned  home. 

May  I  here  be  permitted  to  mention,  that  during  this  interval 
of  leisure,  the  Chief  Justice,  together  with  a  few  other  gentle- 
men and  myself,  made  a  short  but  most  interesting  visit  to  the 
venerable  Nathan  Dane,  that  most  distinguished  lawyer  and 
statesman,  who  has  done  so  much  himself  to  augment  the 
stores  of  juridical  science,  and  ako,  by  his  benefactions,  to 
promote  the  labors  and  facilitate  the  acquisitions  of  others. 
At  this  interview,  which  naturally  led  to  a  comparison  of  age 
and  professional  standing,  the  Chief  Justice  stated,  not  in  a 
boastful  spirit,  but  with  apparent  feeling  of  humble  gratitude  to 
Heaven  for  the  favor,  that,  during  the  twenty-four  years  that 
he  had  held  his  seat,  he  had  never  been  prevented  by  ill  health 
for  a  single  day,  from  being  in  the  place  where  his  official  duty 
called  him,  in  every  part  of  the  Commonwealth.  At  that  time, 
diree  days  before  his  death,  judging  from  his  apparent  vigor, 
his  healthy  countenance,  his  buoyant  and  happy  spirits,  which 
the  anxiety  attending  the  near  prospect  of  severe  official  duty 
could  not  repress,  no  man  could  more  justly  indulge  in  the  an- 
ticipation of  length  of  days,  and  a  happy  and  cheerful  old  age. 
But  ''  in  the  midst  of  life  we  are  in  death."  Having  returned 
home  on  Friday,  he  passed  part  of  Saturday  forenoon  in  the 
Law  Library,  took  a  ride  in  the  afternoon,  and  passed  the 
evening  socially  with  his  friends,  in  apparently  good  health  and 
575        with  his  accustomed  cheerfulness.     On  awaking  early  on  8un- 
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day  morning,  the  25lh)  he  spoke  for  a  few  moments,  but  with 
difficulty,  and  soon  sunk  into  a  state  of  insensibility,  under  a 
severe  attack  of  apoplexy,  from  which  be  never  revived.  He 
survived  only  about  twenty  hours.  The  universal  feeling  and 
expression  of  sorrow,  which  spread  through  the  thronged  city, 
at  the  first  news  of  his  severe  illness,  and  the  still  deeper  senti- 
ment of  grief  which  followed  the  speedy  intelligence  of  its  fatal 
termination,  attested  liow  much  he  was  respected,  not  only  as 
a  magistrate  and  upright  judge,  but  as  a  man,  a  townsman,  an 
associate,  —  how  extensively,  how  sincerely  he  was  loved. 
Nor  did  this  sentiment  of  profound  grief  pervade  every  heart, 
and  sadden  every  countenance^  without  just  cause.  There  was 
nothing  in  the  character  of  Chief  Justice  Parker  which  could 
be  regarded  with  indifference*  His  intelligence,  his  affability, 
bis  perfect  benevolence  and  kindness  of  heart,  rendered  his 
presence  universally  welcome.  Happy  and  uniformly  cheerful 
himself,  he  diffused  happiness  among  all  around  him.  In  man- 
ners and  habits,  no  man  was  more  entirely  free  from  affectation 
and  pretension  of  every  sort,  or  aiore  wholly  exempt  from  the 
slightest  tincture  of  official  pride.  And  yet  with  the  most 
perfect  ease  and  frankness,  and  even  gayety  of  demeanor,  he 
never  for  a  moment  compromised  his  personal  or  official  dig- 
nity. Uniformly  actuated  by  an  entire  purity,  simplicity,  and 
directness  of  purpose,  both  in  the  discharge  of  his  official  duties 
and  in  his  whole  intercourse  with  society,  no  display  of  rank  or 
of  the  externals  of  office  could  add  to  his  real  dignity,  nor  could 
the  utmost  freedom  of  manners,  flowing  from  true  kindness  of 
heart,  and  always  regulated  by  a  just  sense  of  propriety,  impair 
the  true  respect  which  those  qualities  are  so  well  fitted  to  inspire. 
Judge  Parker  was  thoroughly  and  truly,  and  in  the  purest 
and  best  sense  of  the  term,  a  liberal  man.  Far  from  being 
indifferent  to  the  great  questions  of  interest,  which  deeply  en- 
gage the  minds  and  feelings  of  men,  he  maintained  his  honest 
opinions  with  a  zeal  and  firmness,  which  manifested  how  highly 
he  estimated  the  value  of  truth,  as  it  presented  itself  to  his 
mind,  after  the  fullest  and  most  faithful  examination.  But  the 
same  undeviating  attachment  to  freedom  and  justice,  the  same 
ardent  Icre  of  pure  and  honest  truth,  and  the  same  reliance  576 
upon  the  utmost  freedom  of  mquiry,  as  the  only  means  of  as- 
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eertaming  truth,  which  led  him  to  assert  bis  own  oproions  with 
frankness,  and  maintain  them  with  firmness,  led  him  to  regard, 
with  the  n)ost  respectful  deference,  the  honest  and  sincere 
opinions  of  others,  bow  much  soever  they  might  diiFer  from  his 
own. 

But  it  is  principally  in  the  ebaraeter  of  a  magistrate  and  a 
judge,  that  it  now  becomes  ns  to  consider  the  memory  and 
pubKc  services  of  the  late  Chief  Justice.  Although  not  pre- 
viously much  known  in  this  part  of  the  Commonwealth,  when 
he  6rst  came  to  the  bench,  his  reputation  was  favorably  known 
as  a  coonseHor  and  advocate,  of  a  clear  and  compieheusive 
miod,  quick  perceptions,  great  sagacity  and  practical  skill,  and 
distkiguisbed  for  a  large  measure  of  plain  practical  sense.  It 
is  said  by  those  who  knew  him  as  an  advocate,  that  in  his  ad- 
dresses to  the  jury,  be  was  persuasive  and  interesting,  without 
oratorical  display  ;  that  ^^  his  reasonings  were  clear,  loreible, 
and  exact;  bis  language  chaste,  pointed,  and  select;  his  flu* 
ency  uncommon,  his  action  animated  ;  so  that  in  their  actual 
union,  they  gave  a  charm  to  his  arguments,  which  won  upon 
the  ears,  and  captivated  the  judgment  of  his  audience.'^ 

During  the  long  period  in  which  be  heM  a  seat  in  this  eourt^ 
both  as  an  associate  and  as  chief  justice,  it  was  his  happiness 
to  enjoy,  as  well  as  to  deserve,  the  undeviating  friendship  of 
his  associates,  and  the  confidence  of  the  public.  Akhougb, 
during  a  considerable  portion  of  that  period,  the  community 
was  unhappily  divided  into  parties  mutually  hostile  to  eacb 
other,  between  whom  prejudices  and  passions,  exasperated  by 
a  long  course  of  opposition  and  mutual  recrimination,  were  ex- 
cited to  a  degree,  which  not  unfi'equently  degenerated  into  per* 
sonat  animosity,  and  mingled  with  the  affairs  and  controversies 
of  private  life,  yet  in  no  instance  has  any  serious  imputation  of 
partiality  in  the  exercise  of  his  functions  as  a  judge,  been  made 
against  him. 

Akbough  be  was  thoroughly  conversant  with  the  passing 
events  of  the  times,  and  the  great  changes  which  were  going  on 
m  society,  both  at  home  and  abroad,  and  took  a  deep  interest 
677  in  whatever  tended  to  increase  the  happiness,  and  promote  the 
best  interests  of  society,  and  though  he  found  some  t'rme  to  de* 
vote  to  the  cukivation  of  elegant  literature,  and  much,  g^hered 
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from  the  short  intervals  of  severe  labor,  to  yield  to  the  calls  of 
friendship,  and  to  social  and  domestic  enjoyment,  yet  the  pre- 
dominant ohject  of  his  life,  the  leading  n)otive  to  all  his  actions, 
was  to  he  found  in  a  sincere  and  entire  devotion  to  the  great 
duties  of  his  office,  and  an  unshaken  determination  to  discharge 
these  with  strict  fidelity,  to  the  utmost  extent  of  his  power. 
His  industry  was  exemplary  and  most  praiseworthy.  In  form- 
ing bis  judicial  opinions,  he  proceeded  with  the  utmost  caution, 
patience,  and  persevering  research,  availing  himself  of  all  the 
aids  of  argument,  of  all  the  light  to  be  derived  from  judicial 
authority,  or  the  reasonings  of  others,  and  not  unfrequently  re- 
lying at  last,  and  relying  justly,  upon  the  dictates  of  a  mind, 
quick  to  discern,  and  anxious  to  allow,  the  claims  of  justice 
and  natural  equity,  and  at  the  same  time  deeply  impressed  with 
the  importance  of  steadily  maintaining  the  established  rules  of 
law.  He  labored  to  place  his  judicial  decisions  upon  some 
tenable  ground  of  principle,  which  would  neither  violate  the 
rules  of  positive  law,  nor  yet  lose  sight  of  the  real  justice  and 
merits  of  the  case.  It  is  probable  that  his  early  practice  led 
him  to  be  much  conversant  with  the  legal  acuteness  which  ex- 
hausts itself  in  finding  defects  in  legal  process ;  in  pleas  in 
abatement,  special  demurrers  and  technical  niceties  ;  which  are 
intended  to  effect  ^he  decision  of  causes,  without  regard  to 
their  merits.  To  all  such  applications  of  legal  acuteness  and 
skill,  be  had  an  utter  aversion  ;  and  it  may  be  truly  said  of 
him,  as  he  happily  said  of  Parsons,  that  ^^  though  fraught  with 
all  the  technical  learning  of  the  bar,  and  accustomed  to  a  strict 
adherence  to  rules  in  his  own  practice,  be  yet,  like  Lord 
Mansfield,  was  averse  from  sufl^ering  justice  to  be  entangled  in 
the  net  of  forms,  and  he  therefore  exerted  all  his  ingenuity  to 
support,  by  technical  reasoning,  the  principles  of  equity  and 
right.''  If  it  may  be  thought  by  some,  that  sitting  in  a  court 
of  common  hw,  this  ingenuity  was  occasionally  carried  too  far, 
.  and  that  the  niles  of  law  were  sometimes  apparently  overlooked, 
in  too  ardent  a  desire  to  reach  the  equity  of  the  particular  case, 
It  may  still  be  said  with  great  justice,  that  *^  even  his  failings 
leaned  to  virtue's  side."  The  ultimate  object  of  all  laws,  and  578 
of  all  jurisprudence,  is,  to  do  justice  between  parties  ;  and  the 
judge  who,  by  patient  research  and  persevering  investigation, 


Digitized  by  VjOOQIC 


678  APPENDIX- 

can  unravel  a  complicated  case,  seek  out  its  governmg  pr  oci- 
pies  with  their  just  exceptions  and  qualifications,  and,  without 
violating  the  rules,  or, weakening  the  authority  of  positive  law, 
can  apply  those  principles  in  a  manner  consistent  with  the  plain 
dictates  of  natural  justice,  may  be  considered  as  having  accom- 
plished the  most  important  purpose  of  his  office.  In  the  im- 
perfect state  of  human  laws,  and  the  imperfect  means  o( 
inquiring  into  the  exact  state  of  human  transactions,  this  is  not 
always  practicable,  but  the  desire  and  the  effort  to  accomplish 
it,  are  always  laudable.  But  it  is  believed  that  a  careful  and 
patient  examination  of  his  adjudications,  and  the  reasons  on 
which  they  rest,  will  satisfy  the  most  scrupulous,  that  his  natural 
love  of  justice  was  never  allowed  to  come  in  conflict  with  his 
clear  conviction  of  the  importance,  upon  the  highest  ground  of 
principle  and  utility,  of  steadily  adhering  to  the  known  and 
fixed  rules  of  law,  as  the  basis  and  ultimate  security  of  all  civil 
and  social  rights. 

After  all,  his  judicial  character  must  stand  upon  the  published 
reports  of  his  judicial  decisions,  which  now  form  so  large  a 
portion  of  our  legal  learning.  These  will  form  an  enduring 
monument  to  his  fame,  and  constitute  a  large  claim  upon  the 
respect  and  gratitude  of  posterity.  May  all  those  who  have 
had  the  happiness  to  participate  in  his  priv|ite  friendship,  or  to 
witness  and  enjoy  the  benefit  of  his  public  services,  duly  ap- 
preciate the  excellence  and  worth  of  his  private  and  domestic 
character,  and  the  virtues  and  services  of  his  public  life.  May 
we  all  be  animated  by  his  example,  and  strive,  to  the  extent  of 
our  powers,  to  imitate  all  that  was  excellent  and  praiseworthy 
in  his  life  ;  and  may  the  sudden  death  of  one  so  k)ved  in  life, 
so  honored  and  lamented  in  death,  in  the  midst  of  his  labors, 
in  the  maturity  of  his  fame,  and  in  the  full  strength  of  his  years, 
impress  every  mind  with  the  importance  of  filling  up  life  with 
usefulness,  and  by  constant  benevolence  to  man,  by  humble 
and  devout  piety  towards  God,  of  being  at  all  times  prepared 
for  a  like  instant  departure  from  the  labors  and  cares  and  anxie- 
ties of  this  transitory  life,  to  the  world  of  rest,  of  peace,  ami 
hope  beyond  the  grave. 
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ACCORD  AND  SATISFACTION. 

See  EvibENCE,  27. 

ACTION. 

I.  A  statute  gave  a  penalty,  to  be  re- 
covered by  a  qtd  iam  action,  one 
half  to  the  use  of  the  prosecutor, 
and  the  other  half  to  the  use  of  the 
town.  A  person  having  brought 
such  an  action,  afterwards  compro- 
mised it  by  receiving  a  sum  of 
money  of  the  defendant  and  having 
the  action  entered  neither  party  on 
the  docket.  Held,  that  the  town 
could  not  maintain  assumpsit  against 
the  plaintiff  in  the  qui  tarn  suit  to 
recover  a  part  of  the  money  re- 
ceived by  him.  Raynhamv.  Rounse' 
vUU.  44 

i.  The  settlement  of  the  qui  tarn  ac- 
tion, being  made  without  the  leav^ 
of  the  court,  is  no  bar  to  another 
action  for  the  same  penalty.     Jbid. 

X  Where  a  statute  gives  a  qui  tarn  ' 
action   for  a  penalty,  several  per- 
sons cannot  join   together   in  the 
suit  as  informer©.    Vinfon  v.  fVelsh. 

87 

J.  A  statute  provided  that  a  town 
might  regulate  the  fishery  in  a  river 
passing  through  it  and  appoint  a 
committee  to  enforce  the  regula- 
tions and  prosecute  all  violations  of 
them, and  also  gave  a  penalty  against 
the  owners  of  dams  on  the  river  if 
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they  did  not  keep  sufficieut  passage* 
ways  open  for  fish,  the  penalty  to 
be  recovered,  one  third  for  the  use 
of  the  informer,  and  two  thirds  for 
the  use  of  the  town  ;  held,  that  the 
committee  could  not  maintain  an 
action  for  such  a  penalty  in  their 
own  names  for  the  use  of  the  town. 

Ibid. 
5.  A.,  being  the  owner  of  a  factory 
and  the  machinery  in  it,  gave  a 
bond  to  S.,  condititmed  that  Le 
would  convey  them  to  S.,  when  cer- 
tain negotiable  notes  given  as  the 
consideration,  should  be  paid,  and 
that  S.  should  have  the  possession 
of  the  property,  so  long  as  he  con 
tinned  to  pay  the  notes  as  they  be 
came  due,  and  no  longer,  and  pos- 
session was  delivered  immediately 
pursuant  to  the  bond.  Betbrc  the 
first  note  became  due,  the  machine- 
ry was  attached  as  S.'s  property,  and 
was  removed  from  the  factory  by 
theoffioer,  who,  before  the  removal, 
had  full  notice  of  A.'s  title,  and  the 
machinery  was  afterwards  sold  on 
execution.  A.  then  brought  an  ac 
tion  against  the  officer,  in  which 
the  declaration  contained  counts  in 
trover  and  case.  Held,  1 .  That  A. 
might  maintain  case  for  the  injury 
done  to  his  reversionary  interest  in 
the  machinery  :  2.  That  the  pro- 
ceeds at  the  sheriff's  sale  were  nof 
the  measure  of  damages  in  the  ac 
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tioD  :  3.  That  the  measure  of  dam- 
ages was  the  value  of  the  machine- 
ry as  it  stood  in  the  factory,  before 
its  removal.     Ayer  v.  BarlleU.    156 

6.  The  court  refused  to  set  aside  the 
verdict  in  this  case  on  the  ground 
of  excessive  damages,  though  the 
amount  wus  nearly  three  times  as 
micii  as  that  produced  by  the  sher- 
iff's sale.  Ibid. 

T.  Whether  the  count  in  trover  could 
be  supported,  qiuere.  Ibid. 

8.  It  seems^thni  if  S.  himself  had  re- 
moved and  sold  the  machinery,  A 
might  have  brought  trover  against 
the  vendee.  Ibid. 

9.  A  demand  due  to  the  plaintiff,  as 
surviving  partner  of  one  firm,  may 
bo  joined  in  the  same  action  with  a 

.  demand  due  to  him  as  the  surviving 
partner  of  another  firm.  Stafford 
v.  Gold.  533 

See  Costs,  2. 

Executor,  &c.  8,  9. 
Innkeeper,  2. 
License,  3. 
Sale,  4,  6. 

ACTION,    SURVIVORSHIP  OF 

1.  The  SLS  Sf9  Wm.  3,  c.  1 1,  §  7, 
respecting  tlie  survivorship  of  ac- 
tions, has,  t/  seems,  been  adopted  in 
this  Commonwealth.  Boynion  v. 
Rees.  528 

t  Upon  the  death  of  one  of  several 
plaintiffs  in  an  action  of  trespass 
quart  clausum  fre^t,  the  action,  by 
St.  1828,  c.  1 12,  survives  to  his  co- 
plaintiffs.  Ibid. 

ACiENT. 

See  Principal  and  Agent. 

AMENDMENT. 

1.  An  amendment  made  by  leave  of 
court,  by  an  officer,  to  his  return  on 
a  writ,  cannot  affect  the  rights  of 
persons  not  parties  to  the  suit,  ac- 
quired before  the  amendment  is 
made.     Emerson  v.  Upton.  167 

2    An  officer  returned  on  a  writ,  that 
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he  had  attached  a  piece  of  land  of 
the  debtor  on  a  certain  day.  Be- 
fore that  day  a  mortgage  made  by 
the  debtor  had  been  placed  on  re- 
cord. The  officer  afterwards,  by 
leave  of  court,  amended  his  return 
so  as  to  date  the  attachment  before 
the  recording  of  the  mortgage, 
though  not  before  its  delivery  ;  and 
the  land  was  seasonably  set  off  to 
the  creditor  on  an  execution  issu- 
inff  in  the  case.  Held,  that  the 
title  of  the  mortgagee  should  prevail 
over  that  of  the  judgment  creditor. 

Ibid. 

3.  Where,  afler  issue  joined,  the  de- 
fendant filed  a  plea  puts  darrein 
continuance y  which  on  denrarrer  was 
adjudged  bad,  he  was  allowed  to 
amend  on  paying  costs  since  ihc 
filing  of  the  plea,  and  on  condition 
that  he  should  not  recover  costs  for 
that  period,  in  case  he  should  ulti- 
mately prevail.   Coffin  v.  Cottle.  287 

4.  Upon  a  plea  in  abatement  to  an 
original  writ  made  returnable  to  this 
Court,  that  it  was  not  under  the  seal 
of  this  Court,  the  Court  refused  to 
allow  the  writ  to  be  amended  by 
affixing  the  seal.  Hall  v.  Jone$,  446 

See  Practice,  1 ,  2. 

APPEAL. 
See  Trust,  4. 

APPURTENANCES. 
See  Devisb. 

ASSIGNMENT 

1  A  general  assignment  of  a  debtor's 
property,  real  and  personal,  in  trust 
for.  the  payment  of  debts,  contain- 
ing a  covenant  on  the  part  of  the 
trustees,  that  the  debtor  shall  be 
permitted  to  use  and  occupy  the 
property  .committing  no  waste  there- 
on, until  it  shall  be  sold  or  disposed 
of  in  the  due  execution  of  the  trust, 
is  not  per  se  fraudulent  as  against 
creditors  not  parties  to  the  assign 
ment.  Baxter  v.  Whteltr  4r  Tn,  %\ 
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ft  Where  property  is  assigned  by  a 
debtor  to  two  persons  by  one  in- 
strument, to  '*  hold  to  them  respec- 
tively in  the  proportions  which  the 
debts  due  to  them  respectively  bear 
to  each  other,"  and  the  assignment 
is  proved  to  be  fraudulent  and  void 
ma  to  one  of  the  assignees,  it  is  nev- 
ertheless valid  in  respect  to  the  oth- 
er who  is  innocent  of  the  fraud  ; 
their  interest  in  the  fund  being  sev- 
eral, though  if  the  instrument  were 
valid  in  the  whole  they  would  take 
as  tenants  in  common.  Prince  v. 
Skepard.  176 

I  As  the  bond  ^de  assignee  in  such 
ca^se  takes  only  an  undivided  por- 
tion of  the  property,  he  cannot 
maintain  trespass,  trover,  or  replev- 
in, against  an  officer  who  attaches 
the  property  on  a  writ  against  the 
assignor,  but  the  officer  can  legally 
fiell  on  execution  only  tlie  part  which 
was  fraudulently  assigned,  and  the 
6on  2  ^de  assignee  will  hold  as  ten- 
ant in  common  with  the  purchaser  : 
or  if  the  whole  shall  be  sold  and 
such  assignee  elects  to  affirm  the 
sale,  he  will  be  entitled  to  a  share 
of  the  proceeds,  having  given  notice 
to  the  officer  before  they  have  been 
paid  over.  Ibid. 

ft.  But  where  it  was  agreed  by  such 
assignee  and  the  attaching  creditor, 
that  a  third  person  should  take  pos- 
session of  the  property  and  sell  it, 
and  retain  the  proceeds  subject  to 
the  legal  rights  of  all  persons  inter- 
ested therein,  and  should  pay  over 
the  same  to  such  persons  and  in 
such  proportions  as  it  should  be  de- 
cided judicially  they  were  entitled 
to,  and  the  property  was  sold  ac- 
cordingly, it  was  held,  that  such 
assignee  might  maintain  an  action 
against  such  third  person  to  recover 
his  share  of  the  proceeds.        ibid, 

5.  Where  an  insolvent  del)tor  assigns 
his  property  to  trustees  to  be  dis- 
tributed ratably  among  those  only 
of  his  creditors  who  shall  become 
parties  to  the  instrument  of  assign- 
ment within  a  limited  period,  a  cred- 


itor who  has  had  seasonable  notice 
of  the  assignment  is  not  entitled  to 
become  a  party  after  the  expiration 
of  such  period  ;  nar  is  it  material, 
that  no  distribution  has  been  made 
before  he  requests  permission  to  ex- 
ecute the  instrument,  nor  that  the 
instrument  contains  no  release  to 
the  debtor.  Phenix  Bank  v.  SuHi- 
van,  410 

See  Evidence,  12. 
Lbisb,  1 ,  S. 
Pleading,  5,  6. 
Trustee  Process,  1. 

ASSUMPSIT. 

1.  A  promise  by  the  defendant,  for 
value  received,  to  pay  the  plaintiff 
a  sum  of  money,  if  and  when  the 
defendant  shall  collect  his  demands 
against  a  third  person,  implies  that 
the  defendant  will  use  due  diligence 
to  collect  such  demands  ;  and  in  an 
action  upon  such  promise  it  is  not 
necessary  to  prove  that  the  plaintiff 
requested  the  defendant  to  colUc* 
the  demands.      fVhile  v.  Snell,     16 

2.  In  declaring  on  such  promise  it  is 
sufficient  to  aver,  that  the  defend- 
ant did  not  use  due  diligence,  with- 
out averring  that  it  was  necessary 
for  him  to  use  due  diligence.    Rid. 

3.  In  an  action  on  such  promise,  a 
count  alleging  that  the  defendant 
did  not  use  due  diligence  to  collect 
such  demands,  may  be  joined  with 
a  count  aileff ing  that  there  were  no 
such  demands.  Ibid. 

4.  A.  being  indebted  toB.,  C,  without 
authority  from  B.,  obtains  from  A., 
A.*s  note,  payable  to  C.  for  the  debt 
due  to  B.,  but  does  not  call  upon  A 
for  payment  for  several  years,  and 
in  the  mean  time  pays  B.  a  part  of 
the  debt,  and  promises  to  pay  him 
the  remainder.  Held,  that  B.  may 
maintain  an  action  for  money  had 
and  received  against  C,  notwith- 
standing A.*s  note  remains  unpaid 
Fairbarics  v.  Blnckino;fon.  93 

5.  If  a  person  secures  property  to  hit 
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children  in  fraud  of  his  creditors, 
the  fraud  in  this  transaction  is  no 
defence  to  an  action  brought  by  (he 
children  against  a  person  who  has 
received  and  agreed  to  account  to 
them  for  the  property.  Ibid, 

6.  The  original  transaction,  though 
void  as  against  the  father's  credi- 
tors, is  binding  on  the  parties  to  it, 
and  valid  as  to  all  persons  except 
the  creditors.  Ibid. 

7.  Money  paid  by  mistake,  through 
ignorance  of  the  law  of  another  of 
the  United  States,  may  be  recovered 
back.     Haven  y.  Foster.  112 

8.  Whether  money  paid  under  a  mis- 
take of  law  can  be  recovered  back, 
quoere.  Ibid, 

9.  A  citizen  of  this  Commonwealth 
died  here,  intestate,  being  seised  of 
real  estate  here  and  in  New  York, 
leaving  a  niece,  the  child  of  one 
of  his  sisters,  and  three  nephews, 
the  children  of  another  sister,  his 
heirs  at  law.  By  a  statute  of  New 
York,  the  land  in  that  State  de- 
scended, one  moiety  to  the  niece, 
and  the  other  moiety  to  the  neph- 
ews. The  niece  (with  her  hus- 
band) and  the  other  heirs  sold  land 
in  New  York  by  a  joint  deed  of  re- 
lease and  quitclaim,  and  the  pur- 
chaser gave  to  the  husband  and  the 
three  nephews  each  a  bond  for  one 
quarter  of  the  purchase  money,  all 
parties  being  ignorant  of  the  stat- 
ute ;  which  bonds  were  paid  to  the 
respective  obligees.  The  husband, 
on  discovering  that  half  of  the  land 
descended  to  his  wife,  brought  as- 
sumpsit against  one  of  the  nephews 
to  recover  one  third  of  one  fourth 
of  the  purchasie  money,  and  the  ac- 
tion was  sustained.  Ibid. 

10  So  the  husband  was  held  entitled 
to  recover  of  the  nephew  in  the  like 
proportion,  where  upon  the  sale  of 
land  in  New  York  a  part  of  the  con- 
sideration was  paid  at  the  time  of 
the  purchase  and  divided  equally 
among  the  f>ur  heirs  Ibid. 

1 1.  The  husband  was  held  entitled  to 
interest  only  from  the  time  of  the 
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service  of  the  writ,  (no  previous  de- 
mand was  proved,)  notwithstanding 
the  nephew  had  made  use  of  the 
money  in  question.  Ibid. 

12.  The  intestate  mortgaged  land  in 
New  York  as  security  for  money 
to  be  lent  to  him  by  L.  at  successive 
periods,  part  of  which  was  received 
by  the  intestate  and  the  residue  by 
his  widow  as  his  administratrix. 
By  an  agreement  between  the  heirs 
and  the  administratrix,  by  which 
certain  stock  was  placed  under  the 
control  and  management  of  the 
heirs,  it  was  stipulated  that  this 
and  other  debts  should  be  paid  out 
of  the  proceeds  of  the  stock.  Be- 
fore the  stock  was  sold,  L.'s  remedy 
against  the  administratrix  became 
barred  by  St.  1791,  c.  28,  limiting 
suits  against  administrators,  and  his 
only  remaining  remedy  was  on  the 
mortgage.  The  mortgaged  land 
having  been  sold  by  the  four  heirs 
in  the  manner  first  above  mentioned, 
the  purchaser  gave  them  a  bond, 
by  which  he  undertook  to  pay  the 
debt  to  L.,  and  for  this  purpose, 
when  he  paid  his  four  bonds  given 
for  the  purchase  money,  he  was  al- 
lowed to  deduct  from  each  an  equal 
sum  ;  and  it  was  then  agreed  be- 
tween the  heirs  and  the  administra- 
trix, that  the  payment  of  the  debt 
by  the  heirs  should  have  the  same 
effect  upon  the  parties  in  interest 
as  if  it  had  been  paid  by  her  as  ad- 
ministratrix, it  not  being  then  cer- 
tain that  the  personal  estate  would 
be  sufficient  to  pay  the  debts  of  the 
intestate.  The  purchaser  neglect- 
ing to  pay  the  debt,  L.  obtained 
payment  by  a  sale  of  part  of  the 
mortgaged  premises,  pursuant  to  the 
laws  of  New  York.  It  was  held, 
that  the  husband  was  not  entitled 
to  recover  any  thing  of  the  nephew 
on  the  ground  that  the  half  of  the 
debt  to  L.  was  paid  by  the  land,  in- 
stead of  being  paid  by  the  personal 
estate  ;  for  if  the  husband,  with  a 
knowledge  that  hi^  uilu  owned  half 
of  the  land,  would  not  have  con- 
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lentcd  that  the  debt  should  bo  paid 
out  of  this  particular  fund,  the 
neplievf,  with  the  like  knowledge, 
would  have  relied  on  the  statute 
bar,  and  have  left  the  creditor  to 
his  remedy  on  his  mortgage  ;  and 
although  the  personal  estate  here 
was  liable  to  the  payment  of  the 
debt,  if  the  creditor  had  chosen  to 
enforce  it  by  a  suit  against  the  ad- 
ministratrix, yet  it  was  not  her  du- 
ty to  go  into  New  York  to  relieve 
"  the  mortgaged  estate.  ibid, 

13.  Where  land  of  two  tenants  in 
common  was  sold  by  them,  and  one 
brought  assumpsit  for  his  share  of 
the  proceeds  against  the  other,  and 
in  an  agreed  statement  of  facts  the 
parties  set  forth  the  proportions  in 
which  they  owned  the  land,  it  was 
htlA^  that  the  objection,  that  the 
title  to  land  was  drawn  in  question 
in  an  action  of  assumpsit,  did  not 
apply.  /6iJ 

14.  The  plaintiff  having  purchased  a 
ship  for  a  contemplated  voyage,  sold 
one  half  of  it  to  the  defendant  ;  and 
it  was  agreed  that  they  should  fur- 
nish and  be  interested,  each  one 
moiety,  in  the  cargo  and  voyage. 
The  ship  was  to  be  fitted  out  under 
the  agency  of  B.,  and  in  order  to 
raise  the  necessary  funds,  the  plain- 
tiff drew,  and  the  defendant  indors- 
ed, a  bill  of  exchange  on  the  mas- 
ter at  the  foreign  port.  The  plain- 
tiff took  the  bill  and  gave  the  de- 
fendant n  receipt,  in  which  he 
agreed  to  negociate  the  bill  and  to 
deposit  the  proceeds  with  B.  on  the 
joint  account  of  himself  and  the  de- 
fendant. The  plaintiff  negotiated 
the  bill  and  paid  over  the  proceeds 
to  B.  The  bill  was  afterwards  pro- 
tested, but  the  defendant  was  not 
duly  notified  of  its  dishonor.  The 
ship,  on  her  return,  was  sold,  to- 

f ether  with  the  cargo,  under  the 
irectton  of  B.,  and  the  proceeds 
went  into  the  hands  of  the  plaintiff. 
It  was  Ae/d,  that  although  the  de- 
fendant was  not  liable  on  the  bill 
itself,  yet  that  between  him  and 
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the  plaintiff  it  was  a  mere  instru- 
ment to  raise  funds  for  both,  and 
that  if  the  plaintiff  should  pay  the 
bill,  he  would  be  entitled  to  recover 
of  the  defendant  half  of  the  differ- 
ence b<Uween  the  net  proceeds  of 
the  ship  and  cargo  and  the  amount 
raised  by  the  discount  of  the  bill  ; 
but  that  until  the  plaintiff  should 
pay  the  bill,  he  could  recover  noth- 
ing.    Gardner  v.  Cleveland,       334 

See  Action,  1. 

Contract,  9,  10. 
mortoaob,  2,  3,  4,  5. 
Tenants  in  Common,  2,  3 

ATTACHMENT. 

1.  An  attachment  on  mesne  process 
of  all  the  interest  of  the  defendant, 
*'  in  a  certain  parcel  of  land  situate 
on  Pleasant  street  in  Boston, '*  is 
sufBcieiitly  certain,  if  the  defendant 
is  interested  in  only  one  parcel  in 
such  street.       fVhtlaker  v.  Sumner. 

308 

2.  Parol  evidence  is  admissible  to 
show  the  parcel  to  which  such  de-- 
scription  is  intended  to  apply.  Ibid. 

3.  But  if  the  defendant  is  interested 
in  more  than  one  parcel  in  such 
street,  parol  evidence  cannot  be  re- 
ceived to  prove  which  parcel  was 
intended  to  be  attached.  ibid. 

4.  Goods  held  by  a  collector  to  en- 
force payment  or  security  for  the 
duties,  are  not  liable  to  be  attached 
at  the  suit  of  a  private  creditor  of 
the  importer.      Dennie   v.   Harris. 

364 

5.  Where  a  sheriff  made  a  supposed 
attachment  of  goods  on  which  the 
duties  had  not  been  paid  nor  se- 
cured, and  offered  to  pay  the  du 
ties,  whirh  offer  the  collector  de- 
clined, and  the  goods  being  put  in- 
to the  custom-house  stores,  the  pub- 
He  store-keeper  gave  the  sheriff  u 
certificate  that  he  held  them  subject 
to  the  sheriff's  order,  it  was  decided 
that  the  sheriff  could  not  maintait 
trover  against  a  person  who  subs^ 
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quentlj  took  them,  the  certificate  of 
the  Btore-keeper  being  illegal  and 
void,  and  the  sherifT  having  no  ac- 
tual [Mssession.  Ibid. 

6.  By  a  custom  among  brewers  and 
retailers  of  beer,  as  beer  cannot  be 
removed  in  warm  weather  without 
injury,  the  brewer,  in  the  spring, 
delivers  to  the  retailer  such  quanti- 
ty of  beer  as  he  expects  to  retail  in 
the  ensuing  season.  The  barrels  be- 
long to  the  brewer,  and  are  to  be 
returned  to  him  when  emptied. 
The  retailer  pays  for  all  the  beer 
that  he  vends  in  the  course  of  the 
season,  at  the  price  at  which  it  was 
originally  furnished.  If  any  of  the 
beer  becomes  sour  or  stale,  or  is  lost 
by  fire  or  other  casualty,  the  loss 
falls  on  the  brewer.  If  any  remains 
unsold  at  the  end  of  the  season,  the 
retailer  has  a  right  to  return  it  to 
the  brewer,  but  the  brewer  has  no 
right  to  take  it  without  his  consent. 
Payment  is  never  made  in  advance. 
The  profits  of  retailing  belong  to 
the  retailer,  and  he  bears  all  losses 
by  bad  debts.  The  brewer's  price 
of  beer  never  varies.  Held,  that 
beer  so  delivered  was  not  liable  to 
attachment  as  the  property  of  the 
retailer.     Meldmm  v.  Snow.      441 

7.  If  the  sale  of  the  beer  is  stopped 
by  the  acts  of  the  retailer,  his  right 
to  retain  ceases  ;  and  where  the 
beer  was  attached  as  the  property 
of  the  retailer,  and  the  retailer  as- 
signed all  his  special  property  in  it 
to  the  brewer,  it  was  heid,  that  the 
brewer  had  such  right  of  possession 
as  would  enable  him  to  bring  re- 
plevin agHinst  the  attaching  ofli- 
ccr    .  Ibid,' 

8.  Where  land  descended  to  several 
children,  one  of  whom  was  indebt- 
ed to  his  father,  the  intestate,  and 
they  made  partition  by  deed,  as- 
signing to  the  debtor  less  than  an 
equal  part  by  the  amount  of  the 
debt,  and  a  creditor  of  the  same 
debtor,  not  having  notice  of  the 
partition,  attached  all  the  debtor's 
niidivided  share  in  the  estate,  it  was 


heU,  that  the  attachment  created  n 
lien  which  was  not  defeated  by  the 
partition.     M^Mechau  v.  Gnfftng. 

537 

9.  If  the  partition  had  assigned  to  the 
debtor  bis  full  share  in  the  land, 
whether  the  lien  would  not  have 
attached  to  the  several  share,  otiiere. 

Ibid 

10.  If  a  creditor  having  two  demands 
against  a  tenant  in  common,  at- 
taches upon  one  of  them  all  his 
debtor's  undivided  interest  in  the 
land,  and  then  partition  is  made, 
he  may  upon  the  other  attach  the 
debtor's  several  share.  Ibid 

ATTORNEY. 
Set  Practice,  6,  9. 

AUCTION. 

1.  The  St  1822,  c.  87,  imposing  • 
duty  on  sales  by  auction,  does  not 
extend  to  a  lease  by  auction.  Se- 
wall  V.  Jones.  412 

2.  But  it  seems  it  does  embrace  a 
transfer  by  auction,  of  an  existing 
leasehold  estate.  Ibidi 

AUTHORITT. 
See  Partner,  9. 

BANK. 
See  Bill  of  Exchange,  Sus.  7,  8,  1  !• 

BILL    OF    EXCHANGE    AND 
PROMISSORY  NOTE. 

1 .  If  the  vendor  of  a  chattel  receives 
the  purchaser's  note  for  the  price, 
and  the  chattel  is  afterwards  at- 
tached as  the  property  of  the  ven- 
dor, and  the  purchaser  brings  re- 
plevin against  the  attaching  officer, 
a  judgment  in  favor  of  the  nfficer 
will  be  a  bar  to  an  action  by  !he 
vendor  upon  the  note.  Baiiey  v. 
Foster.  139 

2.  In  an  action  by  the  indorsee  of  a 
note  against  the  maker,  it  is  n«»  do- 
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fence  tiiat  in  consequence  of  the 
insolvency  of  the  maker,  the  payee 
Bold  it  to  the  plaintiff  for  much  less 
than  the  sum  due  upon  it,  and  upon 
a  verbal  condition  that  the  plain- 
tiff would  exact  of  the  maker  only 
about  as  much  as  the  plaintiff  gave 
for  the   note.     Babsou  v.    fVebber, 

163 

S  In  an  action  against  the  maker  of 
a  note  indorsed  before  it  fell  due, 
by  the  payee  to  the  plaintiff,  the 
defendant  may  show  that  the  pay- 
ee's name  was  given  meroly  as  se- 
curity, and  that  this  was  known  at 
the  time  to  the  plaintiff,  and  so  be 
let  in  to  all  the  equities  subsisting 
between  himself  and  the  plaintiff 
as  immediate  parties  to  the  note. 
Cheie  V.  Burdilt.  265 

4.  One  of  two  partners  having  died, 
the  survivor  continued  to  sell  the 
stock,  and  in  order  to  close  the 
partnership  concerns  he  purchased 
of  the  executor  of  the  deceased 
partner,  at  a  fair  valuation,  the 
stock  remaining  unsold,  and  gave 
the  executor  three  promissory  notes 
for  the  amount  Some  time  afler 
giving  these  notes,  the  surviving 
partner  balanced  the  partnership 
books,  and  for  the  balance  against 
him  he  made  other  notes  to  the  ex- 
ecutor. All  the  notes  were  paid 
except  one  of  the  three  given  for 
the  stock,  and  the  executor,  in  set- 
tling his  account  in  the  probate 
court,  charged  himself  with  the 
amount  of  that  note.  In  an  action 
brought  by  the  executor  against  the 
surviving  partner,  on  a  note  given 
in  renewal  of  that  note,  it  was  ^M, 
that  there  was  no  want  of  consider- 
ation for  the  original  note,  although 
from  errors  in  the  partnership  ac- 
counts the  defendant  had  now  paid 
the  executor  more  than  was  due  to 
the  estate  of  the  deceased  partner. 

Ibid, 

6,  Also,  that  the  substituted  note 
stood  on  the  same  footing,  in  this 
respect,  as  the  original  note.     Ibid. 

6.  Alio,  that  the  defendant  could  not 


set  oflT,  against  the  note,  any  claim 
arising  from  errors  in  the  accounts, 
1 .  because  he  had  not  filed  his  de- 
mand in  set-off ;  2.  because  the  de- 
mands were  not  between  the  same 
persons  in  the  same  right ;  and,  3. 
because  more  than  four  years  had 
elapsed  since  the  plaintiff  gave  bond 
for  the  performance  of  his  trust  hs 
executor,  before  the  defendant  made 
his  claim.  Tbid. 

7.  In  order  to  charge  the  indorser  of 
a  note  held  by  a  bank,  the  present- 
ment and  notice  must  be  conform- 
able to  the  general  law,  or  the  sub- 
stitute for  them  must  conform  strict- 
ly to  the  usage  of  the  bank.  Bos^ 
Ion  Bank  v.  Hodgts.  420 

8.  It  is  the  usage  of  the  banks  in  Bos- 
ton to  send  notice  to  the  makers  of 
notes  three  days  at  least  before  tLe 
last  day  of  grace,  and  on  the  last 
day  of  grace,  n/)er  bank  hours,  to 
send  notices  to  the  makers  and 
indorsers  of  notes  which  are  not 
paid.  A  bank,  holding  n  note,  had 
sent  the  first  notice  to  the  maker  in 
the  usual  manner,  and  on  the  last  day 
of  grace,  before  banking  hours  com- 
menced, sent  another  notice  by  mail 
to  the  maker,  and  immediately,  6a- 
fore  banking  hours  commenced,  no 
tified  the  indorser  of  the  dishonoi 
of  the  note.  It  was  held^  that  the 
indorser  was  not  to  be  charged, 
there  having  been  no  presentment 
of  the  note  to  the  maker  according 
to  the  general  law,  and  the  substitu- 
ted notice  to  the  maker  not  conform- 
ing to  the  usage  of  the  bank.   Ibid. 

9.  The  plaintiff  having  attached  land, 
on  the  ground  that  a  previous  con- 
veyance of  it  made  by  his  debtor  to 
the  defendant  was  void  as  aorainst 
creditor.4,  the  plaintiff  and  defend- 
ant entered  into  a  written  agree- 
ment to  submit  the  difference  bo* 
tween  the  plaintiff  and  his  debtor 
to  three  arbitrators  and  to  abide  by 
their  judgment,  and  similar  prom- 
issory notes  were  made  by  the  plain- 
tiff and  defendant  to  each  other,  and 
were  deposited  in  the  hands  of  o  if 
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of  the  arbitrators  to  be  delivered  up 
against  the  party  who  should  fail  to 
perforin  his  agreement  ;  and  upon 
this  the  plaintiff,  at  the  request  of 
the  defendant,  relinquished  his  at- 
tachment and  di^ontmued  his  suit 
against  his  debtor,  who  had  ab- 
sconded. The  defendant  having 
failed  to  perform  his  agreement,  the 
notes  were  delivered  to  the  plantifT. 
It  was  held,  that  the  relinquishment 
of  the  attachment  was  a  sufficient 
consideration  for  the  defendant's 
note,  and  that  the  plaintiff  might 
maintain  an  action  upon  it.  Kel- 
^gf^  V.  Curtis,  534 

to.  Held  also,  that  the  note  was  in 
the  nature  of  a  penalty,  and  that 
the  defendant  was  entitled  to  show, 
as  the  measure  of  damages,  the  sum 
actually  due  to  the  plaintiff  from 
his  debtor.  Ibid. 

11.  A  note  indorsed  by  the  defendant 
and  the  plaintiffs,  and  discounted 
at  a  bank  in  Connecticut,  was  in- 
dorsed by  the  cashier  of  a  bank  at 
New  York,  where  the  maker  lived, 
and  there  a  notary  public  demand- 
ed payment  of  the  maker,  which 
being  refused,  the  notary  sent  a 
notice  of  non-payment  to  the  cash- 
ier of  the  Connecticut  bank,  who 
immediately  sent  notices  to  the  de- 
fendant and  the  plaintiffs,  and  the 
plaintiffs  paid  the  note  at  that  bank. 
It  was  held^  that  these  facts  showed 
that  the  Connecticut  bank  were  the 
holders  of  the  note  at  the  time  of 
its  dishonor,  and  that  so  the  notary 
was  their  agent  ;  and  the  notice  to 
the  defendant,  which  was  by  the 
usual  course  of  the  mails,  was  held 
to  be  sufficient,  though  it  was  not 
so  early  as  notice  direct  from  ^'ew 
York  would  have  been.  Church  v. 
Barlow.  547 

12.  The  relative  rights  and  duties  of 
parties  who  indorse  a  promissory 
note  for  the  accommodation  of  the 
maker  are  the  same  as  in  the  case 
of  a  business  note  ;  so  that  due 
notice  of  the  dishonor  of  such  ac- 
commodatior     note    having    been 


given,  a  subsequent  indorser  wL« 
pays  it,  may  recover  of  a  prior  in- 
dorser  the  whole  amount  paid,  and 
not  merely  a  contribution  as  in  the 
case  of  sureties.  ikid. 

See  Assumpsit,  14. 

Limitations,  STATirrBOF^  1, 

6,  10. 
Principal  and  Agent,  S. 

BOND. 

1.  Where  a  statute  directs  a  bond  to 
be  given  for  a  special  purpose,  it 
seems  that  any  thing  added  in  die 
condition,  which  is  not  required  by 
the  statute  is  not  binding  on  the 
obligor.     Hall  v.  Cashing  59o 

2.  A  statute  prescribes  the  form  of  a 
bond  to  be  given  by  administratotji 
to  the  judge  of  probate  ;  anothet 
statute  requires  executors  **  to  give 
bond  in  the  same  manner  adminis- 
trators are  by  law  obliged  to  be 
bouiid."  Held,  that  it  is  not  nec- 
essary for  the  bond  given  by  an  ex- 
ecutor to  be  in  precisely  the  same 
form  as  the  bond  required  of  an 
administrator,  but  that  it  may  and 
ought  to  vary  as  the  duties  of  au 
executor  vary  from  those  of  an  ad- 
ministrator. Pnd, 

3.  The  condition  of  the  statutory  bond 
of  administrators  requires  them  to 
**  admihister  according  to  law."  The 
condition  of  a  bond  taken  of  an  ex- 
ecutor, which  requires  him  to  **  ad- 
minister according  to  the  will,"  was 
held  to  be  conformable  to  the  stat- 
ute. Ibid. 

4.  Held  also  that  the  effect  of  the  bond 
would  have  been  the  same,  if  the 
words  had  been  **  administer  ac- 
cording to  law,"  the  law  requiring 
the  executor  to  administer  accord- 
ing to  the  will.  Ibid 

See  Executor,  Slc.  3,  7. 

BOSTON,  CITY  OF. 
See  License,  1 ,  2,  5 

BOUNDARIES. 
See  Evidence.  22,  23,  24,  36» 
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BR£W£IL 
bee  Attachment,  6,  7. 

BRIDGE. 

See  Indictment,  2. 
Way,  1. 

BY-LAW. 
tee  Corporation,  1,  2,  8,  9. 

CERTIORARI. 
See  Way,  4. 

CHALLENGE. 

fi'ee  Jury,  1,  2,  3. 

CHANCERY. 

I  A  bill  in  equity  by  the  administra- 
trix of  a  deceased  partner  against 
the  surviving  partner  for  an  account, 
and  the  answer  of  the  defendant, 
were  referred  to  a  master,  *'  he  to 
take  the  books  and  papers  of  the 
partnership,  examine  the  same,  re- 
ceive the  evidence,  hear  the  par- 
ties, audit  and  state  the  accounts, 
and  report  the  facts  material  for  the 
decision  of  the  cause,"  and  the 
master  examined  the  defendant  on 
oath,  without  objection  on  his  part. 
Htld,  that  the  defendant  could  not 
afterward  except  to  the  master's 
report,  that  he  was  not  authorized 
so  to  examine  the  defendant.  Cope- 
land  v.  Crane.  73 

%  In  stating  the  accounts  under  such 
order  the  master  is  not  confined  to 
items  specified  in  the  bill  or  answer. 

Ibid. 

3  On  a  hearing  before  a  master  upon 
a  bill  and  answer,  general,  allega- 
tions in  the  answer  containing  mat- 
ters of  belief  and  inference  from  facts 
not  particularly  stated,  are  not  con- 
clusive, but  may  be  controverted  by 
testimony.  Ibid. 

4  In  statiui^  an  account  between  part- 
ners, the  master  is  not  obliged  to 
state  the  disbuisemeots  on  account 


of  the  firm,  if  the  evidence  is  insuf- 
ficient to  show  the  whole  amount, 
and  a  partial  statement  would  not 
lead  to  a  satisfactory  result       Ibid. 

5.  If  the  master  states  the  net  profits 
at  a  gross  amount,  when  the  evi- 
dence, owing  to  the  defendant's 
neglect  in  keeping  the  books,  is  in- 
sufficient  to  enable  him  to  state  the 
items,  and  no  objection  is  made  at 
the  hearing  before  the  master,  the 
defendant  cannot  afterward  except 
to  this  mode  of  stating  the  account. 

ibid. 

6.  The  defendant  was  an  insurance- 
broker,  at  whose  office  .H.  and  oth- 
ers were  accustomed  to  underwrite. 
He  kept  all  the  accounts  for  the  un- 
derwriters, collected  premiums  and 
paid  losses,  receiving  a  commission 
for  his  services.  By  a  private  agree- 
ment of  copartnership  he  was  inter- 
ested one  fourth  in  all  sums  under- 
written by  H.,  between  1794  and' 
1803,  when  he  ceased  to  keep  the 
office  ;  at  which  time  there  were 
large  balances  due  to  H.  In  Jan- 
uary, 1808,  H.  died,  and  in  April 
following,  the  defendant  paid  his  ad- 
ministrators $60,000  in  full  of  all 
claims,  taking  from  them  a  receipt, 
in  which  they  agree,  '*  that  the  un- 
derwriting account  of  H.,  with  all 
its  advantages  and  with  all  its  dis- 
advantages, be  wholly  the  property 
of  the  defendant,  in  like  manner  as 
if  the  defendant  had  been  the  ori- 
ginal underwriter  instead  of  H." 
The  defendant  had  made  a  written 
statement  to  H.,  which  came  into 
the  hands  of  the  administrators, 
showing  a  balance  of  $64,688  in 
the  hands  of  the  defendant,  and  a 
list  of  outstanding  claims  against  the 
insurance  account  of  H.,  and  upon 
this  statement  and  list  of  claims,  the 
administrators,  by  the  advice  of  an 
agent  employed  by  them  to  examine 
the  defendant's  books,  were  indue 
pd  to  make  the  settlement.  In  1827, 
dfler  the  death  of  the  administrators 
and  of  their  agent,  the  administrator 
de  bonis  non  brought  a  bill  in  equity  to 
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set  aside  the  receipt  and  agreement, 
on  the  ground  of  constructive  fraud 
on  the  part  of  the  defendant,  or  at 
least  to  surcharge  and  falsify.  From 
an  examination  of  the  books  by  an  ac- 
countant, employed  several  months 
for  that  purpose  by  tiie  plaintiff,  it  ap- 
peared thai  the  balances  in  favour  of 
H.  amounted  to  ^64,688,  accord- 
ing to  the  defendant's  written  state- 
ment, but  that  there  were  errors  in 
the  books,  which,  if  corrected, would 
have  incrensed  that  sum  to  $68,276. 
The  defendant  admitted  there  were 
errors,  but  udt  to  the  amount  stated 
by  the  accountant.  It  was  held,  that 
if  the  defendant,  as  a  partner  of  H., 
could  be  considered  as  a  trustee,  in 
a  strict  sense,  the  relation  ceased 
upon  the  dissolution  of  the  partner- 
ship ;  and  if,  as  agent  and  broker,  he 
was  a  trustee,  he  ceased  to  be  such 
when  he  gave  up  the  office  ;  and  the 
settlement  with  the  administrators 
could  not  be  set  aside  without  proof 
of  actual  or  constructive  fraud,  not- 
withstanding the  defendant  receiv- 
ed advantages  from  the  settlement. 
Famam  v.  Brooks.  2 1 2 

7.  The  statement  of  the  defendant, 
intended  to  serve  as  the  basis  of  the 
settlement,  was  considered  as  hav- 
ing little  tendency  to  show  fraud, 
his  books  having  been  submitted  to 
the  administrators,  and  he  having 
in  his  answer  denied  any  knowledge 
at  the  time,  of  any  errors  in  them, 
stating  likewise  that  the  object  of 
the  compromise  was  to  avoid  the  in- 
convenience of  a  minute  investiga- 
tion of  accounts  so  voluminous  and 
complicated.  Ibid. 

8  The  omission  of  the  defendant  to 
credit  H.  with  interest  on  the  bal- 
ances due  to  H.  from  year  to  year, 
even  if  that  ought  to  have  been  done, 
was  considered  not  to  be  evidence 
of  fraud,  (there  having  been  no  ex- 
press agreement  to  allow  interest,) 
the  administrators  having  full  knowl- 
edge of  the  facts  on  which  they  were 
to  ground  their  claim  to  interest. 

Ibid 


9.  In  making  the  settlement  above 
stated,  the  defendant  omitted  to 
mention  claims  existing  in  the  na- 
ture of  salvage,  against  the  govern- 
ment of  Spain,  for  illegal  captures, 
which'  claims,  at  the  time  of  the  set- 
tlement, were  thought  to  be  of  little 
or  no  value,  but  afterward,  by  reason 
of  a  treaty  between  Spain  and  the 
United  States,  became  of  great  val- 
ue. It  was  held,  that  as  the  state- 
ment of  the  defendant  did  not  pur- 
port to  give  an  account  of  the  sour- 
ces from  which  by  possibility  advan- 
tages might  accrue,  and  as  all  such 
claims  might  be  traced  in  the  de- 
fendant's books  exhibited  to  the  ad- 
ministrators of  H.,  and  the  defend- 
ant, in  his  answer,  stated  that  they 
escaped  his  recollection,  the  omis- 
sion did  not  show  actual  or  construe 
tive  fraud  on  the  part  of  the  defend- 
ant ;  so  that  the  compromise  could 
not  be  set  aside,  and  the  benefit  of 
these  claims  belonged  to  the  defend- 
ant, the  words  being  broad  enough 
to  embrace  them.  Ibtd. 

10.  The  difference  between  |64,688, 
the  sum  named  in  the  defendant's 
written  statement  above  mentioned, 
and  ^^-68,276,  the  sum  which  should 
have  been  named,  was  deemed  so 
important  an  error  in  the  basis  of 
the  settlement,  as  to  have  affected 
the  compromise,  and  the  plaintiff 
was  therefore  permitted  to  surcharge 
and  falsify,  the  defendant's  admis- 
sions having  taken  this  part  of  tbo 
case  out  of  the  statute  of  limitations. 

Ibid. 

11.  If  in  a  bill  in  equity  to  open  an  ac- 
count settled,  the  facts  alleged  and 
proved  show  fraud,  actual  or  con- 
structive, in  the  settlement,  the 
plaintiff  will  be  entitled  to  relief, 
notwithstanding  the  bill  contains  no 
dire.ct  averment  of  fraud.  Ibid 

See  Limitations,  Statute  of,  2 

CONFESSIONS 
See  Evidence  18    19»  20 
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CONSIDERATION. 
8e€  Bill  op  EiXCHanoe,  &c.  4,  9. 

CONTRACT. 

1.  A  person  entering  into  a  contract  is 
nut  bound  by  the  usage  of  a  partic- 
ular business,  unless  it  is  so  gener- 
al as  to  furnish  a  presumption  of 
knowledge,  or  it  is  proved  that  he 
was  acquainted  with  it.  Stevens  v. 
Reeves.  198 

ft  It  was  a  rule  in  a  woollen  factory  in 
Andover  and  some  other  neighbour- 
ing factories,  that  no  person  employ- 
ed should  leave  their  service  with- 
out giving  a  fortnight's  notice  of  his 
intention  to  quit.  A  weaver,  who 
did  not  know  this  rule,  worked  in 
the  factory  without  any  agreement 
as  to  the  terms  of  service,  but  was 
paid  by  the  yard  for  the  work  which 
he  turned  out.  He  lefl  the  factory 
without  giving  any  previous  notice 
Held,  that  the  rule  was  not  binding 
on  him,  and  that  he  therefore  was 
not  liable  to  an  action  for  damages 
by  the  owner  of  the  factory,  for  thus 
leaving.  Ibid, 

3.  No  decree  of  physical  or  mental 
imbecility,  which  does  not  deprive 
the  party  of  legal  competency  to  act, 
IS  ^t/se//*  sufficient  to  avoid  a  con- 
tract or  settlement  with  him.  Far- 
nam  v.  Hrooks.  212 

4.  Any  one  standing  in  the  relation 
of  trustee,  or  ^uoai  trustee,  as  agent, 
factor,  steward  and  the  like,  if  he 
would  purchase  of  his  principal  or 
emplo^^r,  any  property  committed 
to  his  care,  must  deal  with  the  ut- 
most fairness,  and  conceal  nothing 
within  his  own  knowledge  which 
may  affect  the  price  or  value  ;  and 
if  he  does,  the  bargain  may  be  set 
aside.  ibid. 

5.  In  general,  trustees,  and  those  who 
stand  in  a  confidential  relation  to 
the  owner  of  property,  are  obliged, 
in  their  bargains  with  the  owner  re- 
lating to  the  trust  fund,  not  only  not 
to  misrepresent  and  not  to  conceal, 
bot   alK-  to    disclose   every  thing 


knowc  to  them,  which,  in  the  mind 
of  a  prudent  man,  would  be  likely 
to  affect  the  bargain  ;  and  if  tbit  is 
not  done,  though  there  may  bu  uo 
design  to  cheat,  yet  there  is  a  con- 
structive fraud.  /bid. 

6.  But  whore  the  subject  matter  of  the 
bargain  is  of  a  complicated  nature, 
such  as  an  account  running  through 
many  years  and  many  volumes,  and 
relating  to  transactions  which  may 
in  a  measure  have  gone  out  of  the 
memory,  all  that  fairness  requires 
would  seem  to  be,  to  give  informa- 
tion suflicient  to  lead  the  party  into 
an  inquiry,  a  willingness  to  answer 
all  questions,  and  n  submission  of 
all  the  materials  of  knowledge  by 
the  purchaser  to  the  seller.       Ibid. 

7.  And  if  under  such  circumstances  a 
compromise  is  made  which  turns 
out  to  be  advantageous  to  the  ageut, 
it  is  not  a  case  for  rtlief  in  equity  ; 
certainly  not  af\er  the  lapse  of  near- 
ly twenty  years  and  after  the  death 
of  the  principal  and  of  an  agent 
employed  by  him  to  make  the  set- 
tlement. Ibid. 

8.  A  contract  under  seal  may  be  waiv- 
ed by  a  parol  agreement ;  more 
especially  if  the  parol  agreement 
shall  have  been  executed.  Jlfim- 
roe  V.  Perkins.  298 

9.  Where  the  plaintiff,  by  an  instru- 
ment under  seal,  agreed  to  erect  a 
building  at  a  fixed  price,  which  was 
hot  an  adequate  compensation,  and 
having  done  part  of  the  work,  re- 
fused to  proceed,  but  upon  a  parol 
promise  by  the  defendant  that  he 
should  be  paid  for  his  labor  and 
materials,  and  should  not  suffer,  he 
went  on  and  finished  the  buildiiig, 
it  was  held,  that  he  was  c  ntitled  to 
recover  in  assunipsit  upon  the  parol 
promise.  Ibid 

10.  Where,  by  a  contract  under  seal, 
two  persons  agreed  with  the  plain- 
tiff to  pay  him  a  fixed  sum  for  build- 
ing a  house,  and  both  super'ntend- 
ed  the  work,  and  in  the  absence  of 
one,  the  other  actrd,  but  alway« 
with  a  joint  view  to  the  same  object. 
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it  was  held^  that  a  parol  agreement 
by  each,  at  different  times,  to  waive 
the  sealed  contract  and  to  pay  the 
plaintiff  a  reasonable  compensation, 
was  a  joint  promise.  Ibid. 

11.  A  housewright  having  contracted 
to  build  a  house  for  the  defendant 
and  to  find  the  materials,  and  the 
defendant  having  agreed  to  pay  him 
when  the  house  should  be  finished, 
the  defendant  made  a  verbal  promise 
to  the  plaintiff,  that  if  he  would  sup- 
ply the  housewright  with  the  mate- 
rials upon  credit,  he,  the  defendant 
would  not  settle  with  the  house- 
wright without  giving  the  plaintiff 
notice  after  the  house  should  be  fin- 
ished, in  order  that  he  might  secure 
his  demand  by  a  process  of  attach- 
ment upon  the  defendant  as  trustee 
of  the  housewright  ;  nevertheless 
the  defendant,  without  notice  to  the 
plaintiflT,  did  pay  the  housewright, 
before  the  house  was  finished,  and 
the  housewright  absconded,  where- 
by the  plaintiff  lost  his  debt.  It  was 
heldf  that  the  promise  of  the  defend- 
ant to  the  plaintiff  was  legal,  and 
that  it  was  not  within  the  statute  of 
frauds.     Towne  v.  Graver.         306 

12.  By  an  indenture  the  plaintiffs  as- 
sign to  the  defendant  a  lease  of  land 
for  a  hundred  years,  and  covenant 
to  erect  a  house  upon  the  land  by  a 
day  specified.  The  defendant  cov- 
enants, that  provided  the  plaintiffs 
shall  faithfully  perform  their  cove- 
nants he  will  pay  to  them  $1000, 
one  third  thereof  when  they  shall 
have  done  certain  parts  of  the  work, 
and  shall  have  caused  insurance  to 
be  made  on  the  house  for  $1000, 
payable  to  the  defendant  in  case  of 
loss  ;  one  third,  when  they  shall 
have  done  other  parts  of  the  work  ; 
and  the  remaining  third  when  the 
house  shall  be  finished.  The  plain- 
tifi*s  give  to  the  defendant,  at  the 
time  of  making  the  indenture,  their 
promissory  notes,  amounting  in  the 
whole  to  $1000,  payable  at  difier- 
etit  periods,  to  the  defendant  or 
arder,  with  interest  payable  quarter- 


yearly,  but  he  is  not  to  claim  inter 
est  except  on  the  money  actually 
advanced  ;  and  the  plaintiffs  cove- 
nant, that  in  case  they  shall  fail  in 
the  performance  of  any  of  their 
covenants,  they  will  forthwith  repay 
the  whole  amount  advanced  to  them, 
on  demand,  with  interest.  They 
also  covenant  to  fulfil  all  the  cove- 
nants in  the  lease  assigned  ;  and  it 
is  agreed,  that  the  leasehold  premi- 
ses are  assigned  as  collateral  secu- 
rity for  the  fulfilment  of  the  plain- 
tiffs' covenants,  and  that  in  case 
they  shall  fail  in  the  performance 
of  the  covenants,  or  if  the  notes  or 
interest  thereon  shall  not  be  punc- 
tually paid,  it  shall  be  lawful  for  the 
defendant  to  cause  the  leasehold 
estate  to  be  sold,  and  with  the  pro- 
ceeds to  reimburse  himself  for  his 
advances,  accounting  to  the  plain- 
tiffs for  any  surplus.  The  defend 
ant  paid  the  plaintiffs  one  instalment, 
but  the  work  which  was  to  be  per- 
formed before  the  payment  of  the 
second  and  third  instalments  not 
being  done  until  after  the  day  speci- 
fied for  the  completion  of  the  house, 
he  refused  to  pay  those  instalments. 
It  was  hM,  that  time  was  of  the 
essence  of  the  contract,  and  that  an 
action  by  the  plaintiffs  to  recover 
the  second  and  third  instalments 
could  not  be  sustained.  Heldalao^ 
that  the  contract  was  not  an  over- 
reaching bargain  on  the  part  of  the 
defendant.  LongUy  v.  Cotling.  329 

13.  In  an  action  to  recover  payment  for 
labor  performed,  if  the  benefit  ot 
the  labor  is  lost  by  causes  for  which 
the  plaintiff"  would  be  answerable  in 
a  cross  action,  the  same  matter 
which  would  support  the  cross  ac- 
tion may  be  given  in  evidence  in 
defence  of  the  suit  to  recover  pay- 
ment. But  if  the  loss  is  occasioned 
by  persons  for  whose  acts  the  plain- 
tiff is  not  responsible,  he  will  be  en- 
titled to  recover  the  price  of  the 
labor.     Austin  v.  Foster.  341 

14.  Thus,  where  the  defendant  made 
a  contract  with  the  warden  of  the 
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Mate-prison  for  the  labor  of  some 
of  the  convicts,  and  his  shop,  within 
the  prison  yard,  was  wilfully  set  on 
fire  by  convicts,  whereby  materials 
oelonging  to  the  defendant  were  in- 
jured more  than  the  services  of  the 
hired  convicts  were  worth,  it  was 
hdd,  that  the  defendant  was  liable 
to  pay  for  the  labor  at  the  price 
stipulated,  the  loss  not  being  occa- 
sioned by  the  fault  or  negligence  of 
the  officers  of  the  prison.  Ibid. 

15.  The  plaintiff,  being  largely  in- 
debted to  the  defendant,  gave  him 
orders  on  several  merchants,  to  re- 
ceive from  them  the  balances  which 
they  owed  the  piaintiflT  for  goods 
consigned  to  them  for  sale,  and  the 
defendant  gave  the  plaintiff  a  writ- 
ten contract,  in  which,  afler  ac- 
knowledging the  receipt  of  the  or- 
ders,and  saying  that  he  will  pay  over 
to  the  plaintiff  all  that  he  receives 
over  and  above  paying  his,  the  de- 
fendant's, demand  against  the  plain- 
tiff, the  defendant  agrees  as  follows, 
— "  if  there  should  not  be  more 
than  1000  dollars  due  the  plaintiff 
afler  paying  my  demands,  I  will  di- 
vide equally  the  proceeds  which  I 
shall  receive,  on  account  of  the 
plaintiff,  with  the  plaintiff,  and  no 
other ;  but  if  there  shall  be  over 
and  above  1000  dollars  the  plaintiff 
can  expect  no  division,  as  I  shall  pay 
all  over  my  demands  to  him  and  no 
other."  A  few  months  afterwards 
the  defendant  received  the  balances 
from  the  merchants,  but  they  did  not 
amount  to  enough  to  pay  the  defend- 
ant's claim  against  the  plaintiff.  In 
an  action  on  this  contract,  brought 
in  the  plaintiff's  name  for  the  bene- 
fit of  an  assignee,  against  the  de- 
fendant, it  was  held,  that  the  plain- 
tiff was  entitled  to  recover  one  half 
of  the  amount  collected  by  the  de- 
fendant after  deducting  the  expen- 
ses of  collection.  Knower  v.  Emer- 

See  Corporation,  S. 
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CONVEYANCE. 

1.  A  deed  of  release  of  shares  in  a 
turnpike  corporation  will  be  held  to 
operate  as  a  grant,  in  order  to  effect 
the  intent  of  the  parties.  HaeiingM 
V.  Blue  Hill  Tuniyike  Corparaiion, 

80 

2.  The  mere  cancellation  of  a  deed  by 
the  grantee,  who  holds  land  under 
it,  does  not  divest  his  title  or  revest 
it  in  the  grantor.  Holbrook  v.  Ttr- 
relL  105 

3.  But  where  A.  conveyed  land  to  B. 
by  a  deed  which  was  never  record- 
ed, though  B.  held  possession  of 
the  land  under  it,  and  B.,  having 
sold  the  land  to  C. ,  gave  up  the  deed 
to  A.  and  had  it  cancelled,  and  A. 
made  a  new  deed  of  the  land  to  C. 
which  was  recorded,  it  was  held, 
that  C.'s  title  to  the  land  shouM 
prevail  against  that  of  a  creditor  of 
B.,  to  whom  it  was  subsequently 
set  off  on  execution.  Ibid, 

4.  In  equity,  as  well  as  at  law,  the 
conveyance  of  a  whole  carries  all 
the  parts,  although  some  of  them 
were  not  thought  of  at  the  time  of 
the  bargain.     Famam  v.  Brooks, 

See  Devise,  1,  3,  4. 

Evidence,  22,  23,  24,  25. 

CONVICTION. 

See  Evidence,  21. 

Indictment,  4,  5,  6. 

CORPORATION. 

1  Where  a  clerk  of  a  corporation  is 
not  required  by  any  statute  to  be 
under  oath,  but  the  corporation,  for 
their  own  security,  make  a  by-law 
requiring  him  to  be  sworn,  they 
cannot  avail  themselves  of  his  omis- 
sion to  take  the  oath,  in  defence  to 
an  action  against  them  by  one 
claiming  to  be  a  stockholder.  Has- 
lings  V.  Blue  HUl  T^trnjike  Carp(h 
ration.  80 

601 
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2.  Where  the  bj-Iaws  of  a  corporation 
provide  that  the  clerk  shall  be 
chosen  annually,  and  likewise  that 
he  shall  continue  in  office  until 
another  shall  be  chosen  and  duly 
qualified,  if  a  person  chosen  and 
qualiBe^^  is  reelected  the  next  year, 
.  he  continues  to  be  clerk  under  the 
first  election  until  he  shall  be  quali- 
fied under  the  second  election. 

Ibid. 

5.  Where  individuals,  having  a  design 
to  be  incorporated  for  the  purpose 
of  creating  a  water  power,  cause 
surveys  and  estimates  to  be  made 
of  the  water  power  which  can  be 
created,  and  thereupon  represent  it 
to  be  greater  than  it  really  is,  but 
without  any  intention  to  deceive, 
persons  who  subscribe  for  stock  in 
the  corporation  upon  the  faith  of 
such  representations  and  agree  to 
be  personally  liable  for  assessments, 
cannot   avoid   the  contract  on  the 

f  round  of  the  mistake.  Sakm  Mill- 
}aM  Corporation  v.  Ropes.  187 
4.  Where  an  act  of  incorporation  re- 
quired that  the  capital  stock  should 
consist  of  5000  shares,  and  that  the 
whole  number  should  be  subscribed 
for  before  an  assessment  should  be 
laid,  and  30  of  the  5000  shares 
were  subscribed  for  by  A.  on  ac- 
count of  B.,  but  without  authority, 
it  was  held,  that  the  capital  stock 
was  not  all  taken  up  in  such  a  man- 
ner as  to  authorize  the  corporation 
to  lay  an  assessment ;  the  effect  of 
A.*s  subscription  being  not  to  make 
him  a  member  of  the  corporation, 
but  only  to  subject  him  to  a  special 
action  on  the  case  for  damages. 

Ibid. 
5  If  all  the  shares  in  such  a  corpora- 
tion are  taken  up  by  solvent  per- 
sons, the  unexpected  insolvency  of 
some  of  them,  whether  before  or 
after  the  corporate  powers  have 
oeen  exercised,  will  not  deprive  the 
corporation  of  the  power  to  lay  as- 
sessments Ibid, 

6.  But  where  only  a  part  of  the  shares 
were  originally  taken  up,  and  some 


of  the  subscribers '>ecame  insolvem. 
and  in  laying  an  assessment  to  de- 
fray preliminary  expenses,  (which 
was  allowed  by  the  act  of  incorpo- 
ration,) the  insolvent  subscribers 
were  not  assessed,  and  aflerwards 
additional  subscribers  were  obtain- 
ed, it  was  doubted  whether  the  cor- 
poration could  consider  the  insol- 
vent persons  as  stockholders    Ibid 

7 .  Whether  in  a  case  where  by  m  act 
of  incorporation  the  shares  in  the 
capital  are  made  liable  to  be  sold 
for  non-payment  of  assessments,  and 
the  subscribers  to  the  stock  sign  an 
agreement  making  themselves  liable 
personally  to  a  certain  amount,  a 
vote  of  the  corporation,  that  the  sub- 
scribers shall  be  liable  personally 
for  only  a  part  of  such  amount,  will 
have  the  effect  to  discharge  a  dis- 
senting subscriber  entirely  from  hia 
personal  liability,  qtuere.  Ibid. 

8.  The  by-laws  of  a  corporation  re- 
quired that  all  transfers  of  shares 
should  be  made  in  a  book  to  be 
kept  by  the  treasurer.  Held,  that 
an  assignment  of  shares  by  the  deed 
of  the  vender,  accompanied  by  a 
delivery  of  the  certificates  to  the 
vendee,  was  valid,  without  any  trans- 
fer on  the  books  of  the  corporation, 
not  only  between  the  vender  and 
vendee,  but  against  a  creditor  of  the 
former  who  attached  the  shares  be- 
fore any  notice  of  the  sale  had  been 
given  to  himself  or  to  the  treasurer 
of  the  corporation.  Srrgent  v.  Eli- 
sex  Marine  Railway  Corporation. 

Wl 

9.  It  seems  that  the  vendee  could  not 
compel  a  payment  of  dividends,  or 
claim  a  certificate  from  the  corpo- 
ration, without  first  applying  to  have 
the  transfer  made  according  to  the 
by-law,  Ibtd. 

Sec  Way,  11,  12. 

COSTS. 

1.  In  an  action  brought  originally  in 
this  Court,  at  a  law  term,  in  which 
action  an  appearance  ia  entered  foi 
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the  defendant^  but  no  question  of 
law,  nor  any  defence,  is  intended 
to  be  made,  and  no  plea  is  filed,  the 
plaintiff's  costs  of  attendance  are  to 
bo  taxed  for  only  three  days.  Hall 
V.  DurelL  328 

3  Where  two  actions  are  brought  at 
the  same  term  of  the  court,  upon 
demands  which  might  have  been 
joined,  the  plaintiff  will  recover  the 
same  costs  as  if  he  had  joined  the 
demands  in  one  action.  Stafford 
▼.  Gold,  533 

See  Amendment,  3. 
Practice,  3,  4. 

COUNTY  COMMISSIONERS. 
See  Way,  6. 

COVENANT. 

See  Evidence,  37. 

DAMAGES. 

See  Action,  5,  6. 

Bill  of  Exchange,  &c.,  10. 

Mill,  2. 

New  Trial,  1. 

Officer,  3. 

Principal  and  Agent,  2. 

Replevin 

Sale,  7. 

Trespass,  I,  2. 

DEED. 

See  CoNVETANCB,  1,  2,  3. 
Evidence,  1,  2,  3. 
Executor,  &c.  2. 

DEPOSITION. 

I,  Where  a  commission  issues  to 
"  any  **  magistrate  (none  being 
named)  in  another  State,  to  take 
depositions  of  witnesses,  none  of 
whom  are  named,  and  the  adverse 
party  desiies  that  his  agent  (naming 
nim)  living  at  the  place  of  caption, 
may  have  notice  to  attend  the  tak- 
mg,  it  is  reasonable  that  such  notice 


should  be  eiven.     Bryant  v.  Com 
monwealth  Ins,  Company,  485 

2.  Where  a  commission  issued  from 
the  clerk's  office,  in  vacation,  to 
"  any  '*  magistrate,  (none  being 
named,)  to  take  the  depositions  of 
witnesses  who  were  not  named,  and 
the  party  in  whose  favor  the  depo^ 
sitions  were  taken  filed  his  inter- 
rogatories, but  the' adverse  party, 
knowing  that  the  other  was  going  to 
attend  the  taking,  declined  putting 
cross  interrogatories,  and  requested 
that  his  agent  (naming  him)  at  the 
place  of  caption  should  have  notice 
to  attend,  and  such  notice  was  not 
given,  it  was  held,  that  the  deposi- 
tions could  not  De  received  in  evi- 
dence. Ibid. 

DEVISE. 

1 .  A  devise  of ' '  one  half  of  a  farm  on 
the  northwesterly  side  thereof*'  to 
A.,  and  of  **  the  other  half"  to  B., 
is  a  devise  of  the  different  parts  of 
the  farm  to  A.  and  B.  in  severalty 
B.  has  no  interest  in  the  northwest 
erly  half,  and  A.  no  interest  in  the 
southeasterly  half.     Aye  v.  Drake, 

36 

S*  Devise  of*'  my  real  and  personal 
estate  unto  L.,  his  executors  and 
administrators,  upon  trust  to  pay 
the  income  to  my  son  during  his 
life,  and  after  his  decease  the  same 
to  descend  to  his  legal  heirs  ;  and 
if  by  reason  of  sickness  he  shall  be 
unable  to  get  a  support  for  himself, 
the  trustee  shall  and  may  advance 
to  him,  from  time  to  time,  from  the 
personal  estate,  such  sums  over  and 
above  the  income,  as  the  trustee 
may  deem  proper."  Held^  that  the 
son  took  only  an  equitable  interest 
during  his  life,  with  a  contingent 
remainder  in  the  legal  estate  to 
those  who  should  be  his  heirs  at  the 
time  of  his  death,  the  trust  then  be- 
coming extinct,  ffhiie  v.  Wood- 
bwry.  136 

3.  Land  cannot  pass  in  a  deed,  under 
the  word  *'  appurtenances,"  as  %p 
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purtenant  to  >ther  land.  But  in  a 
will,  land  miy  pass  under  the  word 
"  appurtenances,"  in  order  to  give 
ofTect  to  the  testator's  intention. 
Otis  V.  Swiih.  293 

I  A  testator  divised  his  three  houses 
in  State  street,  "  with  all  their  ap- 
purtenances," to  certain  devisees. 
One  of  these  houses  was  his  man- 
sion house,  and  had  a  yard  and  sta- 
ble connected  with  it.  Beyond  the 
stable,  at  the  end  furthest  from  the 
house,  was  a  small  piece  of  land 
about  thirteen  feet  square,  with  a 
two-story  building  on  it  adjoining 
the  stable.  The  only  stairs  leading 
from  the  first  to  the  second  story  of 
this  building  went  into  the  stable, 
and  into  a  small  chamber  in  the 
second  story  of  the  stable.  This 
building  opened  into  a  different 
street  from  the  front  of  the  mansion 
house  and  had  no  passage  into  the 
yard  of  the  mansion  house  ;  but  it 
had  no  well  nor  privy,  and  but  a 
very  small  yard.  This  tenement 
was  bouffht  by  the  testator  as  one 
estate  with  the  mansion  house,  but 
he  had  built  the  chamber  in  the 
stable  for  its  accommodation  ;  and 
during  the  thirty  years  before  his 
death,  had  let  the  small  tenement 
with  the  chamber  in  the  stable  to 
divers  tenants,  none  of  whom  had 
any  privilege  in  the  yard  of  the 
mansion  house.  It  was  held,  that 
the  small  piece  of  land  with  the 
building  on  it  did  not  pass  by  the 
devise  ;  but  that  the  chamber  in 
the  stable  did  pass,  because  it  could 
not  reasonably  be  supposed  that  the 
testator  intended  to  sever  that  from 
the  rest  of  the  stable.  Ibid, 

5.  Lands  specifically  devised,  are  not 
liable  to  be  sold  for  the  purpose  of 
paying  specific  legacies.  Hubhell 
V.  HMelL  561 

6.  Whether  in  case  of  a  deficiency  of 
assets  the  devisees  are  liable,  equal- 
ly with  the  legatees,  to  contribute, 
quare  Bnd. 

See  Trust,  1. 


DISCJLAIMER. 

If  two  writs  of  entry  for  the  same  lam) 
are  brought  successively  by  diflfer- 
ent  demandants,  and  the  tenant 
pleads  fitt/  disseisin  to  the  first  ac- 
tion, he  is  not  thereby  prevented 
from  pleafling  a  disclaimer  in  the 
second.  Owen  v.  Bartholomew.  &i5 

DOVES. 
See  Larceny. 

DUTIES. 

See  Attachment,  4,  6. 
United  States,  2. 

EASEMENT. 

1.  In  order  that  the  use  of  an  ease 
ment  in  another's  land  for  twenty 
years,  may  be  conclusive  of  the 
right,  it  is  incumbent  on  the  party 
claiming  the  easement,  to  pruvi 
that  the  use  was  adverse,  that  is 
under  a  claim  of  right  with  he 
knowledge  and  acquiescence  of  the 
owner  of  the  land,  and  that  it  was 
uninterrupted.    Sargent  v.  Ballard 

251 

2.  A  former  owner  of  land  had  enjoy- 
ed an  ea.sement  for  less  than  twenty 
years,  when  the  Commonwealth 
confiscated  his  land  and  conveyed 
it  to  the  plaintiff,  who  likewise  en- 
joyed the  easement.  It  was  htldy 
that  the  time  of  the  enjoyment  by 
the  former  owner  could  not  be  add- 
ed to  the  time  of  enjoyment  by  the 
plaintiff,  in  order  to  make  up  the 
twenty  years.  Ibid 

3.  But  the  times  of  enjoyment  by  an 
ancestor  and  his  heir,  or  by  a  seller 
and  purchaser,  may  be  thus  joined. 

Ibid. 

ERROR. 

Where  upon  a  default  damages  are 
assessed  on  all  the  counts,  and  one 
of  them  would  be  bad  on  general 
demurrer,  the  judgment  must  be 
reversed.     Dryden  v.  Dry  den,  54€ 

See  Practice.  4. 
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ESTOPPEL. 

See  Disclaimer. 
Evidence,  26. 

EVIDENCE. 

I  On  the  question,  whether  one  H., 
under  whom  the  plaintiff  claimed, 
had  a  title  to  certain  land,  the  ad- 
ministrator on  H.'s  estate  testified 
that  his  (the  administrator's)  house 
wts  destroyed  by  fire,  and  that  H.'s 
papers  were  all  burnt  in  the  house  ; 
that  he  did  not  recollect  ever  see- 
ing a  deed  of  the  land  from  A.  to 
H.,  but  that  there  was  a  bundle  of 
deeds  belonging  to  H.,  which  -he 
(the  administrator)  had  never  ex- 
amined. Another  witness  testiBed 
that  she  heard  a  conversation  be- 
tween A.  and  H.,  relating  to  the 
purchase  of  land,  and  that  she 
thought  there  must  have  been  a 
deed,  though  she  never  saw  one, 
and  that  she  saw  H.  pay  money  to 
A.,  and  heard  something  about  a 
warranty  deed.  It  was  also  shown, 
that  a  deed  taken  by  the  defendant 
recognized  the  lot  "  sold  by  A.  to 
H.'*  Held,  that  this  was  sufficient 
proof  of  the  loss  of  the  deed,  to 
render  a  copy  admissible  in  evi- 
dence.    Haikaieay  v.  Spooner,     23 

I.  Where  the  proof  of  a  deed  is  by 
copy,  it  is  not  necessary  to  produce 
a  subscribing  witness  to  prove  the 
execution.  Ibid, 

S.  When  a  registry  copy  of  a  deed  is 
duly  admitted  in  evidence,  the  reg- 
istry itself  is  evidence  that  the 
deed  was  executed.  Ibid. 

4.  Where  a  person,  while  living  upon 
land  to  which  he  afler wards  ac- 
quires a  title,  takes  a  deed  of  part 
of  a  tract  described  as  bounding 
on  such  land,  this  is  evidence 
against  him,  in  the  nature  of  a  con- 
fession, that  such  land  does  not 
cover  any  part  of  the  tract  so  de- 
scribed. Ibid. 

5.  Od  a  question   of  title,   locations 

51* 


made  by  the  proprieto/s  of  commot 
land  to  the  grantor  of  one  party, 
may  be  given  in  evidence  by  the 
other  party,  for  the  purpose  of 
showing  that  the  locations  did  not 
cover  the  land  granted,  and  that  the 
grantor  conveyed  land  to  which  he 
had  no  title.  Ibid 

6.  Where  a  promissory  note  was  sign  • 
ed  by  the  defendant  and  one  A., 
and  A.  gave  in  renewal  of  it  a  note 
in  which  the  name  of  the  defendant 
was  forged,  and  a  suit  was  brought 
upon  the  forged  note,  and  the  plain- 
tiff gave  in  evidence  declarations 
and  admissions  of  the  defendant 
tending  to  show  an  adoption  of  thiu 
note  and  to  take  it  out  of  the  statute 
of  limitations,  in  one  of  which  de- 
clarations he  spoke  of  the  suit's 
having  been  commenced,  it  was 
held  that  the  service  of  the  writ  did 
not  raise  a  presumption  that  the 
declarations  related  to  the  new  note 
rather  than  the  old  one,  without 
evidence  that  the  defendant  had 
knowledge  of  the  new  one,  or  of 
the  contents  of  the  writ  ;  and  that 
the  burden  was  on  the  plaintiff*  to 
prove  such  knowledge  ;  and  that  it 
was  proper  for  the  jury  to  deter- 
mine, upon  the  whole  evidence, 
to  which  of  the  notes  the  declara- 
tions and  admissions  related.  PM/- 
lips  V.  Ford,  39 

7.  In  trover  by  an  officer  against  a 
stranger,  for  a  chattel  seized  on  ex- 
ecution, the  officer  is  not  required 
to  prove  the  seizure  by  a  return  on 
the  execution,  but  he  may  prove  it 
by  parol  evidence,  ffovey  v.  Lou- 
elL  68 

8.  The  certificate  of  a  recording  offi- 
cer, that  a  deed  has  been  duly  re- 
corded, is  only  prima /acu  evidence 
of  the  fact,  and  may  i>e  rebutted  by 
the  production  of  tht  records  show- 
ing that  it  has  not  been  recorded. 
Ha$ting8  v.  Blue  Hill  Turnpike 
Corporation.  80 

9.  So  that  where  the  ch^rk  of  a  turo 
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pike  corporation  certified  on  the 
deed  of  a  purchaser  of  shares,  that 
it  was  duly  recorded,  when  in  fact 
it  was  not,  the  title  of  a  subsequent 
purchaser  without  notice,  whose 
deed  was  recorded,  prevailed  over 
that  of  the  first  purchaser.        Ibid 

10.  Where  a  sale  of  chattels  is  made 
by  A.,  and  he  receives  the  purchas- 
cr*s  note  for  the  price  and  nego- 
tiates it,  or  obtains  payment  upon 
it,  and  the  chattels  are  afterwards 
attached  as  the  property  of  A.  ;  in 
an  action  of  replevin  brought  by  the 
purchaser  against  the  attaching  ofii- 
cer,  A.  is  not  a  competent  witness 
to  prove  that  the  sale  was  fraudu- 
lent.    Bailey  v.  Foster,  139 

11.  But  if  it  be  doubtful  whether  the 
note  is  negotiable  or  not,  and  if  it 
is  negotiable,  whether  it  has  been 
in  fact  negotiated,  or  still  remains  in 
the  hands  or  control  of  A.,  he  is  a 
competent  witness.  Ibid, 

12.  Where  a  debtor  assigns  property 
to  a  creditor  in  payment  of  a  debt, 
with  a  covenant  of  general  war- 
ranty, and  the  same  property  is 
attached  by  another  creditor,  the 
debtor  is  a  competent  witness  to 
support  the  title  of  the  assignee,  in 
an  action  between  him  and  the  at- 
taching creditor,  the  witness  stand- 
ing neutral  in  regard  to  interest. 
Prince  v.  Sliepard.  176 

13.  Where  a  deponent  on  the  part  of 
a  plaintiff  in  replevin,  stated  that 
whatever  the  plaintiff  should  recov- 
er, would  go  in  discharge  of  a  lia- 
bility incurred  by  the  plaintiff  for 
the  deponent,  he  was  held  to  be 
incompetent  to  testify,  by  reason  of 
interest.     Wood  v.  Braynard.    322 

14.  In  an  action  brought  to  recover  a 
sum  of  money  for  which  the  de- 
fendants had  signed  a  writing  in 
which  they  acknowledged  that  they 
had  received  the  money  of  the 
plaintiff  by  the  hands  of  B.  **  to  be 
accounted  for  with  the  plaintiff," 
the  defendants  offered  to  prove  by 
parol    evidence,  that    before    the 


writing  was  signed,  the  plaiuliff, 
being  indebted  to  L.,  and  L.  being 
indebted  to  the  defendants,  it  was 
agreed  that  this  money  should  be 
paid  to  the  defendants  in  part  pay- 
ment of  their  claim  against  L.,  and 
in  part  satisfaction  of  L.'8  claim 
against  the  plaintiff;  that  the  mon- 
ey having  been  paid  to  the  defend- 
ants, they  signed  the  writing  and 
passed  the  money  to  L.'s  credit  in 
their  books.  Held,  that  the  parol 
evidence  did  not  tend  to  vary  the 
written  contract,  and  was  thert  fore 
admissible ;  and  that  it  was  a  de- 
fence to  the  action.  Gerrish  v. 
Washburn,  338 

15.  By  "credible  witnesses"  in  SL 
1783,  c.  24,  respecting  the  attesta- 
tion of  wills,  is  meant  competeni 
witnesses.  Hawes  v.  Humphrey,  350 

16.  The  witness  roust  be  competent 
at  the  time  of  the  attestation.  Ibid 

17.  A  testator  devises  real  and  pii- 
sonal  estate  to  his  wife  for  her  lifo. 
and  after  her  decease,  to  trustees 
for  the  use  and  benefit  of  all  such 
persons  as  shall  hereafter  reside  in 
a  certain  part  of  a  city,  to  be  ap- 
plied to  the  support  and  mainte- 
nance of  the  gospel  ministry  in  a 
church  and  society  of  the  congre- 
gational denomination  which  may 
be  formed,  incorporated  and  organ- 
ized in  that  part  of  the  city,  and  to 
the  purpose  of  establishing  a  school 
there  ;  and  the  will  is  attested  by 
persons  residing  there  at  the  time 
of  the  attestation.  It  was  held^ 
that  the  witnesses  were  not  incom- 
petent by  reason  of  interest ;  1 .  be- 
cause their  interest  was  contingent, 
it  being  uncertain  whether  the  wife 
would  not  survive  them,  and  wheth- 
er there  would  be  a  congregational 
church  and  society  there,  and  if 
there  should  be,  whether  the  wit- 
nesses would  become  members  of 
the  same  ;  and  2.  because  it  did 
not  appear  that  they  would  bo  ex- 
empted in  any  degree  from  taxes 
by  reason  of  the  devise,  and  with 
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out  that  the  privilege  of  attending 
pablic  worship,  and  participating  in 
the  advantages  of  education,  do  not 
constitute  such  an  interest  as  will 
disqualify  a  witness.  Ibid 

18.  Two  brothers,  F.  and  J.,  being  in- 
dicted for  a  murder,  and  F.  being  put 
upon  his  trial,  a  witness  testified, 
that  P.,  a  third  brother,  said  to  F., 
"  J.  has  determined  to  make  a  con- 
fession, and  we  want  your  consent." 
F.  said  he  thought  it  hard  that  J. 
should  have  the  advantage  of  mak- 
ing a  confession,  since  the  thing 
was  done  for  his  benefit.  P.  said, 
"  If  J.  is  convicted  there  will  be  no 
chance  for  him,  but  if  you  are  con- 
victed, you  may  have  some  chance 
for  procuring  a  pardon  ;"  and  P. 
then  asked  the  witness  if  he  did  not 
think  so.  The  witness  said  he  did 
not  know  ;  he  was  unwilling  to 
hold  out  any  improper  encourage- 
ment. Held,  by  fVilde  J.  and 
Morton  J.  {Putnam  J.  dissenting), 
that  the  assent  would  be  evidence 
of  F.  *s  guilt ;  that  a  hope  of  favor 
was  held  out«  to  induce  him  to  give 
his  assent  ;  and  that  all  subsequent 
confessions  at  the  same  interview 
should  be  excluded,  as  being  made 
under  the  same  influence.  Com- 
mofuoealth  v.  Knapp,  496 

1 9.  But,  it  appearing  afterwards,  that 
the  proposition  had  no  influence  on 
F.J  inasmuch  as  he  neither  assented 
nor  refused  his  assent,  his  confes- 
sions were  allowed  to  be  proved. 

Ibid, 
SO.  Where  a  fact  has  been  ascertain- 
ed in  consequence  of  a  prisoner's 
confession  improperly  obtained,  the 
government  may  prove  that  it  was 
ascertained  by  means  of  the  con- 
fession. Thus,  where  the  confes- 
sions were  excluded,  the  witness 
was  nevertheless  permitted  to  testi- 
fy, that  a  weapon  used  in  the  com- 
mission of  a  murder,  was  found  by 
him  in  a  particular  place,  and  that 
he  was  directed  to  the  place  by  the 
prisoner.  Ibid, 

91    l*he  record  of  a  witness's  having 


been  convicted  in  another  State  for  an 
infamous  crime,  is  admissible  in  evi- 
dence to  affect  his  credibility.  Ibid. 

22.  In  the  case  of  a  grant  of  land  by 
the  Commonwealth,  in  which  the 
land  is  described  by  courses  and  dis- 
tances, without  reference  to  monu- 
ments, evidence  of  long  continued 
occupation  under  it  is  admissible  to 
prove  the  boundaries,  and  though 
the  given  distances  are  exceeded^ 
they  may  be  controlled  by  the  bound- 
aries so  proved.  Owen  v.  Barihol' 
omew.  620 

23.  Grants  of  contiguous  land  by  the 
Commonwealth  and  occupation  un 
der  them,  and  subsequent  convey- 
ances by  the  grantees  referring  to 
monuments  not  existing  at  the  time 
of  the  original  grants,  are  admissi- 
ble in  evidence  for  the  same  pur- 
pose, ibid, 

24.  A  usual  practice  of  surveyors  of 
land  laid  out  by  the  proprietors  of 
a  town,  to  overrun  the  exact  meas- 
ures, is  admissible  to  show  that  tho 
boundaries  of  an  ancient  grant  by 
the  Commonwealth  in  an  adjacent 
town,  described  by  courses  and  dis- 
tances, exceeded  the  distances  giv 
en.  Rid. 

25.  For  the  same  purpose,  evidence  is 
admissible,  that  at  the  time  of  an  an 
cient  grant  by  the  Commonwealth, 
it  was  the  uniform  practice  in  sur- 
veying such  grants,  to  give  large 
measure.  Ibid, 

26.  Where  a  tenant  of  land  presented 
a  petition  to  the  legislature,  admit- 
ting that  the  land  belonged  to  the 
Commonwealth,  and  praying  that  it 
might  be  granted  to  him,  and  there- 
upon the  land,  by  authority  from 
the  legislature,  was  sold  to  another 
person,  it  was  htld,  that  the  tenant 
was  not  estopped  from  setting  up 
his  title,  but  that  his  admission  in 
his  petition,  and  his  declarattonfl 
that  the  land  did  not  belong  to  him, 
were  strong  evidence  against  him, 
and  the  burden  of  proof  lay  on  him 
to  show  that  they  were  founded  is 
innocent  mistake  Ibid 

807 
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:27.  Accord  and  satisfaction  is  a  good 
plea  to  an  action  for  a  breach  of  a 
covenant  against  incumbrances  on 
land  ;  and  the  lapse  of  twenty  years 
after  actual  damage  suffered  from 
the  breach,  furnishes  a  presumption, 
which,  if  not  rebutted,  will  sustain 
the  plea.  Jenkins  v.  Hopkins.  543 
Sec  Attachment,  2,  3. 

Deposition,  1,  2. 

£xecut0r,  &.c.  i 

Grand  Jury. 

Militia,  4. 

New  Trial,  2. 

Practice,  7,  8. 

Principal  and  Accessory,  S,  4 

Sale,  6. 

Usage,  1 ,  2. 

Way,  8. 

EXECUTION. 

1.  If  an  officer's  return  of  a  levy  of 
an  execution  on  real  estate,  states 
that  A.,  B.,  and  C  were  the  ap- 
praisers, and  A.,  B  ,  and  D.  were 
in  fact  the  persons  who  acted  as  ap<- 
praisers,  and  whose  names  are  sign- 
ed to  the  appraisement,  the  return  is 
invalid.     JVye  v.  Drake,  36 

2  Where  ''one  half  of  a  farm  on  the 
northwesterly  side  thereof"  was 
devised  to  A.  and  the  other  half  to 
B.,  levy  of  an  execution  on  an  undi- 
vided half  of  the  farm,  as  the  prop- 
erty of  A.,  is  void.  Ibtd. 
See  Evidence,  7. 

Husband  and  Wife. 
Officer,  1. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 
I,  Letters  of  administration,  which 
are  originally  void  for  want  of  ju- 
risdiction in  the  judge  of  prohate 
by  whom  they  were  granted,  will 
not  become  valid  by  the  lapse  of 
twenty  years  or  more,  and  evi- 
dence of  acts  in  pais,  showing  such 
want  of  jurisdiction,  is  admissible 
in  any  collateral  suit  brought  alter 
the  lapse  of  twenty  yr.ars.  Holyoke 
v.  Haskirtf  259 


2.  Under  8t.  1817,  «.  190,  §  1% 
which  enacts  that  do  Kcense  to  an 
administrator  to  sell  real  estate  of 
his  intestate  for  the  payment  of 
debts,  shall  be  in  force  for  a  longer 
term  of  time  than  one  year,  the 
deed  to  the  purchaser  must  be  ex* 
ecuted  and  delivered  within  the 
year  ;  otherwise  it  will  not  pass  the 
land.     Macy  v.  Raynumd.         ^SS 

d.  A  testator  gave  the  residue  u(  hut 
personal  estate  to  bis  minor  chil 
dren,  and  directed  his  executor  "  to 
invest  his  personal  estate  in  public 
funds,"  and  to  '*  apply  the  income 
thereof  to  the  maintenance  and  ed- 
ucation of  his  children  during  their 
minority,"  and  to  pay  them  their 
shares,  part  when  they  should  be 
twenty-one,  and  part  when  they 
should  be  twenty-four  years  of  age 
The  executor  gave  the  usual  bond. 
In  an  action  on  the  bond  against 
the  executor  and  his  sureties,  a 
general  performance  was  pleaded, 
and  the  plaintiff,  after  the  will  had 
been  enrolled,  replied,  assigning  as 
a  breach  of  the  bond,  that  the  ex- 
ecutor did  not  invest  the  personal 
estate  in  public  funds  according  to 
the  directions  of  the  will.  On  de- 
murrer, held  J  that  it  was  the  duty 
of  the  executor  to  invest  the  per- 
sonal property  ;  and  thai  the  repli- 
cation set  out  a  sufficient  breach  of 
the  bond.     Hall  v.  Cushing.      395 

4.  The  investing  of  the  money  in  the 
funds  and  dividing  it  among  the 
children  at  the  times  mentioned  in 
the  will,  were  duties  incumbent  on 
the  executor  as  such,  and  would 
have  been  so  on  an  administrator 
with  the  will  annexed.  Ibid. 

5.  If  any  person  had  been  appointed 
trustee  for  the  maintenance  and  ed- 
ucation of  the  children,  his  right 
over  the  property  would  have  only 
extended  to  the  income  of  the  funds, 
the  executor  having  the  right  to  re- 
tain the  funds,  to  divide  among  the 
children  as  they  should  become  en- 
titled to  their  shares.  Iltid. 

6.  An  executor,  who  b  also  trust ea^ 
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uoder  the  Mfill,  cannot  be  considered 
as  holding  any  part  of  the  assets  in 
the  latter  capacity,  until  he  has  set- 
tled an  account  at  the  probate  office 
as  executor,  in  which  he  is  credited 
as  executor  with  the  amount  which 
he  holds  as  trustee.  Ibid. 

7.  Such  an  account  ought  not  to  be 
passed  by  the  judge  of  probate 
without  first  requiring  bonds  fi'om 
the  party  as.  trustee.  Ibid, 

8.  Where  an  ad.ninistrator  pays  a 
debt  for  w'nr^'.  his  intestate  was 
surety,  he  may  recover  the  amount 
from  the  principal  in  an  action  for 
money  paid  by  him  as  administra- 
tor.     miliamB  V  DurelL  432 

9.  Where  an  intestate  had  been  sure- 
ty for  a  debt,  and  his  administratrix 
paid  part  of  the  debt,  and  was  ader- 
wardft  married,  and  she  and  her  hus- 
band paid  the  rest  of  the  debt,  it 
was  keldy  that  they  might  recover 
the  whole  of  the  debt  against  the 
principal,  in  assumpsit  on  a  count 
for  money  paid  by  the  husband  and 
wife  as  administrators  ;  and  that  it 
was  not  necessary  to  count  specially 
for  the  money  paid  by  the  adminis- 
tratrix before  tne  marriage.      Ibid, 

See  Bond,  2,  3,  4. 
Devise,  4,  5. 
Pleading,  9. 
Trust,  4. 

FISHERY. 

1.  In  Massachusetts  the  legislature 
having  always  exercised  the  right 
of  regulating  fisheries  in  rivers  not 
navigable,  the  common  law  right  of 
fishery  in  the  riparian  proprietors, 
is  subject  to  such  regulations  as  the 
legislature  may  make.  Ftti/on  v. 
mi$h,  87 

2.  The  St.  1817,  e.  151,  with  regard 
to  the  fishery  in  Monatiquot  river, 
is  not  repealed  by  the  St,  1818,  c, 
35,  incorporating  the  proprietors  of 
mills  on  the  same  river.  Ibid. 

8u  Action,  4. 


FOREIGN  LAWS. 

Set  Assumpsit,  7. 

Law  and  Fact,  3,  a 

FRAUD. 

See  Chancery,  6,  7,  8,  9,  11. 
Contract,  4,  5,  6,  7. 
Limitations,  Statute  or, 
4,6. 

FRAUDS,  STATUTE  OF. 
Set  Contract,  II. 

FRAUDULENT  CONVEYANCE 

See  Action,  6. 

Assignment,  1,  S. 
Assumpsit,  5,  6. 
Trustee  Process,  6» 

GRAND  JURY. 

The  court  will  not  instruct  the  grand 
jury,  at  the  instance  of  a  party  ac- 
cused,  in  regard  to  the  nature  of 
the  evidence  proper  to  be  received 
by  them.  495 

HUSBAND  AND  WIFE. 

A  married  woman  may  be  imprisoned 
without  her  husband,  upon  an  ex- 
ecution against  both,  provided  it  is 
not  done  by  collusion  between  the 
creditor  and  the  husband.  Com^ 
monwtalth  v.  Badlam,  362 

See  Executor,  &c.  9. 

IMPOUNDING  OF  CATTLE 

A  private  individual  who  impounds  a 
beast  taken  damage-feasant,  in  a 
town  pound,  is  not  liable  for  any  in- 
jury which  such  beast  may  receive 
from  cattle  cor  fined  in  the  same 
pound.  Brightinati  v.  Grxnnell,     14 

INDICT  MENT. 

1.  If  one  discharges  a  gun  at  wild 
fowl,  with  knowledge  and  warning 
that  the  report  will  affect  injuriouir 
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\y  the  health  of  a  sick  person  in  the 
neighbourhood,  and  such  effect  is 
produced  by  the  discharge,  he  is 
guilty  of  an  indictable  ofience. 
Commonweallh  v.   Wing.  1 

2.  An  indictment,  reciting  that  an  act 
to  incorporate  the  defendants,,  pro- 
prietors of  a  bridge  required  them  to 
make  a  draw,  and  a  pier  on  each  side 
of  the  bridge  at  the  draw,  and  then 
alleging  that  the  defendants  have 
neglected  to  provide  a  suitable  pier 
''  on  each  side  of  the  said  bridge  at 
the  said  draw,  but  have  left  the  said 
bridge  altogether  destitute  of  any 
pier  at  the  suid  draw,"  was  held  to 
be  defective,  because  it  contained 
no  direct  averment  that  a  bridge 
had  been  built.  Commonwealik  v. 
^ewburyport  Bridge.  142 

5.  In  an  indictment  under  St.  1786, 
c.  68,  §  1,  against  a  person  as  a 
common  retailer  of  spirits  without 
license,  it  is  not  necessary  to  allege 
that  the  spirits  were  sold  in  less 
quantities  than  twenty-eight  gal- 
lons.  Commonwealth  v.  Eaton.   165 

4.  The  plea  of  nolo  contendere  to  an 
indictment  has  the  same  effect  as  a 
plea  of  guilty,  as  it  regards  the  pro- 
ceedings on  the  indictment ;  and  a 
defendant  who  is  sentenced  upon 
such  a  plea  to  pay  a  fine,  is  con- 
victed of  the  offence  for  which 
he  was  indicted  Commomoealth  v. 
Norton.  206 

6.  But  a  plea  of  nolo  contendere y  with 
a  protestation  of  the  defendant's  in- 
nocence, will  not  conclude  him  in  a 
civil  action  from  disputing  the  facts 
charged  in  the  indictment.        Ibid. 

6.  A  statute  directs  that  a  penalty  re- 
covered upon  an  indictment  shall 
go  to  the  county.  The  record  of  a 
conviction  under  the  statute,  which 
stated  that  the  court  directed  the 
fine  *'  to  be  disposed  of  according 
to  law/'  was  held  sufficient,    ibid. 

INNKEEPER 

\  An  innkeeper  is  chargeable  for  the 
loM  of  the  goods  of  his  guests  com- 


mitted  to  his  care  ;  unless  the  losa 
is  caused  by  the  act  of  God,  or  of 
the  common  enemy,  or  by  the  neg- 
lect or  fault  of  the  guest.  Mason  v. 
Thomp.on,  280 

2.  An  action  brought  against  an  inn- 
keeper for  the  loss  of  goods  intrust- 
ed to  him  by  a  guest,  who  is  a  ser- 
vant of  the  owner,  may  be  brought 
in  the  name  of  the  owner.         Ibid. 

3.  With  respect  to  such  intrusting, 
one  who  hires  the  goods  is  the  ser* 
vant  of  the  owner.  ibid 

4.  If  a  horse,  chaise,  and  harness  arc 
delivered  to  an  innkeeper,  and  he 
receives  no  separate  compensation 
for  keeping  the  chaise  and  harness, 
he  is  nevertheless  liable  for  the  loss 
of  them,  for  the  payment  for  keep- 
ing the  horse  includes  a  compensa- 
tion for  keeping  the  chaise  and  har- 
ness. Ibid. 

5.  If  a  person  commits  bis  horse  to  an 
innkeeper  to  be  fed,  he  is  a  guest, 
although  he  do  not  himself  lodge  or 
receive  any  refreshment  at  the  inn. 

Ibid. 

6.  If  an  innkeeper,  being  also  a  keep- 
er of  a  livery  stable,  receives  a 
horse  to  be  fed,  without  giving  no- 
tice that  he  receives  it  as  keeper  of 
the  livery  stable,  he  will  be  answer- 
able as  innkeeper  for  the  loss  of  it. 

Ibid. 

INSOLVENT  ESTATE. 

If  a  claim  against  an  estate  represent 
ed  insolvent  is  filed  before  commis- 
sioners of  insolvency  and  they  allow 
part  of  it  and  reject  the  residue, 
and  the  creditor  does  not,  pursuant 
to  the  statute,  give  notice  of  bis  dis- 
satisfaction with  their  report,  and 
afterward  the  executor  brings  an 
action  against  the  creditor  upon  a 
demand  in  favor  of  the  e£tate,  and 
which  was  not  laid  before  the  com^ 
missioners,  the  creditor  is  not  pre- 
cluded from  filing  in  set-off  that 
part  of  his  claim  which  was  rejected 
by  the  commissioners.  fVrighi  v. 
Dunham.  3^ 
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INSURANCE. 

L  The  necessity  which  will  justify  a 
master  of  a  ship  in  selling  her,  is 
one  in  which  he  has  no  opportunity 
to  consult  'be  owners  or  insurers, 
and  which  leaves  him  no  alterna- 
tive. Hall  y.  Franklin  Im.  Co,  466 

S  A  ship  insured  at  Boston,  in  De- 
cemher,  for  one  year,  and  owned 
partly  in  Boston,  but  chiefly  in 
New  Orleans,  on  her  voyage  from 
Boston  to  New  Orleans  struck  on  a 
shoal  on  the  coast  of  Florida  on  the 
18th  of  February  following,  but  by 
the  assistance  of  wreckers  she  was 
got  off,  and  according  to  a  previous 
stipulation  insisted  on  by  the  wreck- 
ers, she  proceeded  to  Key  West,  in 
order  to  have  the  salvage  adjusted 
either  by  arbitration  or  by  a  judg- 
ment of  a  court  of  admiralty,  the 
nearest  court  being  300  miles  dis- 
tant. She  arrived  at  Key  West  on 
February  23d.  She  did  not  leak, 
and  she  might  have  remained  at 
Key  West  in  safety,  until  notice  of 
the  disaster  should  have  been  sent 
to  Boston.  Notice  was  sent  to  the 
part-owners  at  New  Orleans,  and 
one  of  them  arrived  at  Key  West  on 
MiMTch  17th.  A  survey  was  then 
had  and  the  vessel  was  condemned 
as  unworthy  of  being  repaired,  and 
3n  the  21st  she  was  sold.  The  ex- 
pense of  repairing  her  at  Key  West 
^ould  have  exceeded  fifty  per  cent 
on  her  value,  but  at  New  Orleans 
or  Boston,  (to  either  of  which  ports 
she  might  have  proceeded,  and  in 
fact,  aHer  the  sale,  she  did  proceed 
to  Boston,  with  the  same  master,) 
the  expense  would  have  been  less 
than  fifty  per  cent.  It  was  held, 
that  the  sale  was  not  necessary,  and 
that  the  insurers  were  not  aflected 
by  it.  Ibid. 

1.  The  voyage  from  Key  West  to  a 
suitable  port  for  making  repairs, 
would  have  been  a  voyage  of  neces- 
sity, and  so  protected  by  the  policy. 

Ibid. 

1  The  expense  of  repairing  a  ship  at 


the  place  where  she  is  injured,  ia 
not  the  criterion  for  determining 
whether  there  is  a  constructive  to 
tal  loss,  if  there  are  no  reasonable 
means  of  making  the  repairs  at  that 
place  and  the  ship  can  be  safely 
navigated  to  a  port  where  the  re- 
pairs can  be  made  at  an  expense  of 
less  than  fifty  per  cent  on  the  value 
of  the  ship  ;  but  in  such  case  it  is 
the  duty  of  the  master  to  proceed  to 
such  port  to  make  the  repairs.  Ibid. 
5.  I'he  assured  cannot  abandon  on 
the  ground  of  imminent  danger  of 
a  total  loss  :  As,  if  a  ship,  having 
sustained  damage,  is  abandoned 
while  on  her  way  to  a  port  to  re- 
pair, the  abandonment  will  have  no 
efl^ect  in  case  she  shall  arrive  and 
the  repairs  shall  cost  less  than  fifty 
per  cent  on  her  value.  Ibid 

See  Trust,  1,  2. 

INTEREST. 

1.  Where  an  agent,  having  received 
money,  unreasonably  neglects  to  in- 
form his  employer  of  it,  he  is  lia- 
ble for  interest  from  the  time  when 
he  ought  to  have  given  information. 
Dodge  V.  Perkins.  368 

2.  Interest  is  to  be  allowed  where 
the  law  by  implication  makes  it  the 
duty  of  the  party  to  pay  over  the 
money  to  the  owner  without  any 
previous  demand  on  his  part.    Ibid. 

See  Partner,  4. 

Principal  and  Agent,  2. 
Tenants  in  Common,  6. 

JOINDER  IN  ACTION. 
See  Action,  3. 

JUDGMENT,  ARREST  OF. 

After  a  verdict  for  the  plaintiff,  which 
he  applies  to  one  only  of  several 
counts,  judgment  will  not  be  arrist- 
ed  on  the  ground  that  such  count  is 
repugnant  to  other  counts.  WhiU 
V.  SnelL  II 

6U 
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JURY 

1.  Id  a  capital  trial,  if  a  juror,  beiDg 
put  upon  his  voir  dire  by  the  prison- 
er, make  such  answers  as  that  he 
cannot  be  challenged  for  cause,  the 
prisoner  may  still  challenge  him 
peremptorily.  Comtnonweallh  v. 
Knapp.  496 

2.  A  juror  having  said,  upon  the  voir 
dire,  that  from  what  he  had  read  in 
the  newspapers,  his  prejudices  were 
against  the  prisoner,  but  that  he 
had  no  definite  opinion,  and  that  he 
should  be  governed  by  the  evidence, 
the  prisoner  was  allowed  to  chal- 
lenge him  for  cause.  Ibid, 

5.  A  juror  having  said,  on  the  voir 
dire,  that  he  had  formed  an  opinion 
from  what  he  had  heard,  was  asked 
if  he  had  formed  such  an  opinion  as 
incapacitated  him  from  giving  an 
impartial  verdict ;  he  replied,  that 
he  did  not  know  how  much  he 
might  be  influenced  by  his  precon- 
ceived opinion.  This  was  allowed 
as  a  cause  for  challenge.  Ibid. 

4.  If  a  juror,  having  been  sworn  in 
chief,  is  under  the  impression  that 
ho  was  sworn  only  upon  the  voir 
dirty  he  should  be  again  sworn  in 
chief.  Ibid. 

6.  On  a  trial  for  murder,  the  jury, 
upon  their  own  request,  seconded 
by  the  wish  of  the  counsel  op  both 
sides  and  the  consent  of  the  prison- 
er, were  permitted  to  view  the  place 
where  the  murder  was  committed, 
and  to  take  with  them  plans  which 
had  been  exhibited  and  explained 
in  court,  but  no  person  was  allowed 
to  speak  to  them  while  taking  the 
view.  Ibid, 

See  New  Trial,  3,  4. 

LARCENY. 

Doves  are  animals /W*cb  naiura^  and 
cannot  be  the  subject  of  larceny, 
unless  when  they  are  in  the  custody 
of  the  owner  ;  as,  for  example,  in 
a  dove-house.  Comnu^nwealih  ▼. 
Chacf  15 

6i9 


LAW  AND  FACT. 

1.  Ignorance  of  the  law  signifies  ig 
norance  of  the  law  of  one's  own 
country.     Haven  v.  Foster.         112 

2.  Ignorance  of  the  law  of  a  foreign  ffov* 
ernment  is  ignorance  of  fact.  UM. 

3.  In  this  respect  the  laws  of  other 
States  in  the  Union  are  foreign  laws. 

Ibid. 
See  Lease,  2. 
Sale,  2. 

LEASE. 

1 .  The  assignee  of  a  lessor  of  a  tf-rm 
for  years  may  maintain  an  action  of 
debt  for  the  rent  against  the  as- 
signee of  the  lessee.  Howland  v. 
Coffin.  52 

2.  In  such  an  action,  where  it  appear* 
ed,  that  upon  the  execution  of  the 
lease,  the  lessee  gave  several  prom- 
issory notes,  amounting  in  the  whole 
to  the  rent  reserved,  and  payable 
respectively  as  the  rents  would  be- 
come due,  and  which  were  stated 
in  the  lease  to  have  been  given  as 
collateral  security,  it  was  held  to 
be  a  proper  question  for  the  jury  to 
determine,  whether  the  notes  were 
intended  by  the  parties  as  a  pay- 
ment of  the  rent.  ibuL 

See  Auction,  1,  2. 

LEGACY. 
See  Devise,  5,  6. 

LEGISLATURE. 
See  Fishery,  1 

LICENSE. 

1.  Under  St.  1821,  c.  1 10,  authorizing 
the  mayor  and  aldermen  of  Boston 
to  license  theatrical  exhibitions,  the 
license  need  not  be  in  writing 
Boston  V.  Sckaffer.  415 

2.  Under  the  provision  authorizing 
the  mayor  and  aldermen  to  license 
theatrical  exhibitions,  "  on  such 
terms  and  conditions  as  to  them 
may  seem  just  and  reasonable;" 
they  may  exac'  money  for  the  li- 
cense Ihid 
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5  Aq  action  oa  a  promise  to  the 
mayor  and  aldermen  to  pay  for  a 
license,  is  rightly  brought  in  the 
name  of  the  city,  the  ma^or  and 
aldermen  being  merely  agents  of 
the  city.  Ibid, 

4.  It  in  competent  to  the  legislature 
to  grant  to  a  city  or  town,  power  to 
exict  the  payment  of  money  as  one 
of  the  conditions  of  granting  a  li- 
cense for  theatrical  exhibitions,  lb, 

LIEN. 
See  United  States,  2. 

LIMITATIONS,  STATUTE  OF. 

1.  In  the  case  of  a  joint  and  several 
note  made  by  two  promisors,  a  par- 
tial payment  made  within  six  years 
by  the  administrator  of  one  of  them, 
will  not  take  the  note  out  of  the 
statute  of  limitations  as  against  the 
surviving  promisor.  HaOiaway  v. 
Haskell.  42 

^.  The  statute  of  limitations  operates 
as  a  bar  to  a  suit  in  equity,  by  its 
own  force,  and  not  by  the  discretion 
or  courtesy  of  the  court.  Farnam 
V.  Brooks.  212 

5.  The  statute  of  limitations  does  not 
apply  to  direct  trusts  created  by 
deed  or  will,  and  perhaps  not  to 
those  created  by  appointment  of 
law,  such  as  executorships  and 
administrations ;  but  constructive 
trusts  resulting  from  partnerships, 
agencies,  and  the  like,  are  subject 
to  the  statute.  Jbf'd, 

4.  Actual  fraud  discovered  (or  which 
the  plaintiff  had  the  means  of  dis- 
covering) more  than  six  years  be- 
fore the  commencement  of  a  bill  in 
equity,  will  nottake  the  case  out  of 
the  statute  of  limitations.  Ibid. 

6  A  bar  created  by  the  statute  of  lim- 
itations is  not  avoided  by  mere  con- 
structive fraud.  Ibid, 

6.  The  statute  of  limitations  begins  to 
run  from  the  date  of  a  promissory 
note  payable  in  money  on  demand. 
TAltle  V.  Blunt,  488 

7.  But  where  an  action  will  not  lie 

VOL.   IX.  52 


without  a  previous  demand,  as  on  a 
promise  to  deliver  goods  or  perform 
some  service  on  demand,  the  statute 
begins  to  run  from  the  time  of  mak- 
ing the  demand.  Ibid. 

8.  In  the  case  of  a  debt  barred  by  the 
statute  of  limitations,  a  new  promise 
is  a  new  cause  of  action,  but  the 
plaintiff  has  a  right  to  declare  on 
the  original  promise,  and  if  the 
statute  is  pleaded,  to  reply  the  new 
promise.  (bid. 

9.  If  the  new  promise  was  made  by 
the  debtor  when  out  of  the  Common  • 
wealth,  and  he  did  not  leave  prop  - 
erty  therein  which  could  be  attach- 
ed  by  the  ordinary  process  of  law, 
the  statute  will  not  begin  to  run  upon 
the  new  promise  until  after  his  re- 
turn into  this  Commonwealth.  Ibid. 

10.  A  new  promise  made  to  the  hold- 
er of  a  note,  will  enure  to  the  ben- 
efit of  a  subsequent  indorsee.    Ibid, 

See  Bill  of  Exchange,  &c.  ft 
Contract,  7. 
Evidence,  27 
Trustee  Process,  7 

MILITIA. 

1.  Where  A.  occupies  one  half  and 
B.  the  other  half  of  a  dwellinghouse, 
a  notification  \e(i  atB.*s  part  of  the 
house,  for  A.  to  appear  nt  a  militia 
muster,  is  not  a  legal  warning. 
Washburn,  Petitioner,  S^c-  40 

2.  The  captain  of  a  company  in  the 
militia  has  authority  to  accept  the 
resignation  of  the  clerk  of  the  com- 
pany.   Field,  Petitioner,  Sfc,         41 

3.  An  order  to  a  warning  officer  to 
warn  a  meeting  of  the  company, 
signed,  *'  by  order  of  said  command- 
ing officer,  A.  B.  clerk,"  instead 
of  being  signed  by  the  commanding 
officer  himself,  is  in  due  form.  IbiZ 

4.  Upon  a  complaint  against  a  soldier 
for  neglecting  to  appear  with  his 
company  **  at  E.  S.'s  store,"  it  ap« 
peared,  that  the  captain  ordered 
that  the  company  should  be  warned 
to  appear  at  that  store,  but  that  the 
soldier  was  warned  to  appear  *'  af 
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tlie  usjal  place  of  parade  of  the 
company  ;  "  and  further,  that  the 
store  was  the  usual  place,  and 
known  by  the  soldier  to  be  so,  he 
having  performed  militia  duty  there 
before.  Held^  that  the  evidence 
sustained  the  complaint.  ibid. 

5  The  commanding  officer  of  a  mi- 
litia company  cannot  delegate  the 
power  of  appointing  a  person  tc 
warn  his  men  to  appear  at  a  com- 
pany parade.  Commonwealth  v.  Kel- 
icgg,  557 

MILL. 

1  In  an  action  on  the  case  for  damage 
to  the  plaintiff's  mill  situated  in 
the  county  where  the  action  was 
brought,  occasioned  by  a  dam  erect- 
ed by  the  defendants  on  the  same 
stream  and  alleged,  under  a  videli- 
cet, to  be  in  the  same  county,  the 
proof  was  that  the  dam  was  in  an- 
other county.  Held,  that  the  vari- 
ance was  immaterial.  Thompson  v. 
Crocker,  59 

%  The  owner  of  a  mill  is  not  entitled 
to  damages  for  a  mere  theoretical 
injury  to  his  mill  occasioned  by  an- 
other mill  on  the  saino  stream,  but 
for  any  actual  perceptible  injury  he 
is  entitled  to  recover.  Ibid. 

S.  If  the  plaintiff  owns  a  mill  on  one 
side  of  a  river,  and  the  defendant  a 
mill  on  the  other  side,  with  a  dam 
in  common,  and  each  is  entitled  to 
the  water  alternately  six  months  in 
the  year,  each  has  a  right  to  repair 
his  own  floom  at  any  time  of  the 
year  ;  more  especially  where  each 
has  a  right  to  the  surplus  water  not 
required  by  the  other's  mill.  Bof/fi- 
ton  V.  Rees.  528 

4.  In  such  cane,  if  the  defendant  uses 
ordinary  diligence  in  making  the 
repairs,  he  will  not  be  responsible 
for  an  accidental  damage  to  the 
plaintiff.  Ibid. 

5.  Where  such  defendant,  in  order  to 
prevent  great  injury  to  both  parties 
from  an  accident  occasioned  by 
him  m  making  repairs,  but  without 
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negligence  on  bis  part,  found  it 
necessary  to  raise  the  waste  gate 
and  remove  the  flash  boards  of  the 
plaintiff,  it  was  held  that  he  was  not 
liable  for  the  damage  KM 

See  Pleading,  2,  S. 

Tenants  in  Common,  1. 

MORTGAGE. 

1.  If  an  heir  sells  land  encumbered 
with  a  mortgage,  without  applying 
to  the  administrator  to  redeem,  he 
cannot  afterwards  come  upon  the 
personal  estate  for  assistance  Ha* 
ven  V.  Foster,  112 

2.  Where  a  mortgagee  takes  posses- 
sion of  the  mortgaged  land,  the 
mortgager,  alter  redeeming,  cannot 
maintain  assumpsit  against  the  mort- 
gagee for  rent  during  the  time  he 
was  in  possession,  although  tho 
mortgagee,  in  bis  account  of  the 
mortgage  debt,  credits  nothing  for 
the  rent  during  the  time  he  was  in 
possession,  and  the  mortgager  pays 
the  whole  debt  without  any  deduc- 
tion on  that  account  Wood  v.  Fe/- 
ion.  171 

3.  But  the  mortgager  may  maintain 
an  action  for  money  had  and  re- 
ceived, to  recover  back  the  amount 
overpaid,  which  ought  to  have  been 
allowed  for  rent.  Ibid, 

4.  A.  mortgaged  a  piece  of  land  to  B., 
on  which  there  were  a  number  of 
tan- vats,  and  afterwards  entered 
into  an  agreement  with  B.,  by  which 
A.  and  B.  were  to  use  a  part  of  the 
vats  in  tanning  on  joint  account ; 
they  accordingly  commenced  busi- 
ness ;  a  few  months  afler,  A.  failt-d 
and  absconded  ;  B.,  however,  kept 
the  vats,  and  finished  tanning  the 
stock  on  hand,  which  took  more 
than  two  years.  After  A.  abscond- 
ed, B.  demanded  and  received  rent 
as  mortgagee,  of  other  tenants  upon 
the  land  under  A.  and  subsequently 
to  this,  took  possession  of  the  whole 
land  under  an  hab.  fac.  po$.  G.,  a 
purchaser  under  A.,  afterwards  re* 
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deemed.  B.,  in  his  account  of  the 
mortgage  debt,  gave  no  credit  for 
rent  of  the  vats  occupied  by  bin»- 
self,  and  received  the  debt  without 
any  deduction  on  that  account.  B. 
did  not  give  up  the  possession  of  the 
vats  which  he  was  using  on  the 
joint  account,  until  some  time  a(\er 
the  redemption  C.  then  brought 
assumpsit  against  B.  for  use  and 
occupation,  and  for  money  had  and 
received.  Held,  l.that  the  count 
for  use  and  occupation  could  not 
be  maintained :  2.  That  B.  was 
not  accountable  for  the  rent  of  the 
vats  before  the  hab.fae.  po9.  was 
served  :  3.  That  after  the  service  of 
that  writ  he  held  the  vats  as  mort- 
gagee, and  not  under  the  agreement 
with  A.  :  4.  Consequently,  that  he 
was  accountable  for  the  rent  of  the 
vats  from  that  time  :  5.  That  hav- 
ing allowed  no  credit  for  the  rent 
in  his  account,  the  amount  over- 
paid, which  he  ought  to  have  allow- 
ed, might  be  recovered  back  in  this 
action.  Ibid. 

5.  A.,  before  absconding,  assigned 
certain  vats  with  hides  in  them  to 
D.,  who  employed  B.  to  tan  out  the 
hides,  and  B.  in  consequence  kept 
possession  of  these  vats  until  the 
hides  were  all  tunned,  which  was 
not  until  after  C.  had  redeemed. 
Held,  that  B.  was  not  accountable 
to  C.  for  rent  for  these  vats.     Ibid. 

See  Assumpsit,  12. 

MURDER. 

8u  Principal  and  Accbssort,  T,  % 
3,4. 

NEW  TRIAL. 

1  In  an  action  on  the  case  to  recov- 
er damages  for  the  breach  of  a  con- 
tract, a  new  trial  may  be  granted 
because  the  damages  found  by  the 
jury  are  too  small.  Taunton  Man- 
ufacturing Company  v.  Smilh.       1 1 

2.  Where  a  point  in  a  cause  is  clearly 
proved  by  competent  evidence  and 


found  bj  the  jury,  a  new  trial  will 
not  be  granted  because  of  the  in* 
cidental  admission  of  improper  and 
not  very  important  evidence  tending 
to  prove  the  same  point.  Prince  v. 
Skewrrd.  176 

3  Where  there  are  two  distinct 
grounds  on  which  the  verdict  of  a 
jury  may  be  supported,  and  on  the 
judge's  questioning  the  jury  it  ap- 
pears that  they  are  not  all  agreed 
upon  either  ground,  but  that  a  part 
support  it  on  one  ground  and  a  part 
on  the  other,  whether  a  new  trial 
will  be  granted,  quo&re,  Parrolt  v 
Thacker.  426 

4.  It  seemn  that  in  such  a  case  the 
judge  may  properly  inquire  of  the 
jurymen,  which  ground  they  adopt- 
ed. Ibid. 

See  Action,  6. 

NOLO  CONTENDERE, 
See  LvDiCTMENT,  4,  5. 

NOTICE. 

See  Bill  of  Exchange^&c*  7,  S,  II 
Deposition,  1,  2. 
Interest,  1. 

Principal  and  Agent,  ^ 
Probate  Court,  4. 
Way,  5. 

OFFICER. 

1  Where  an  officer,  having  attached 
on  mesne  process  an  equity  of  re- 
demption, sold  the  same  on  execu- 
tion, without  having  given  notice  of 
the  pface  of  sale,  but  falsely  return- 
ed that  he  had  given  such  notice, 
in  consequence  of  which  return  a 
subsequently  attaching  creditor,  be- 
ing unable  to  sell  the  equity  of  re- 
demption, was  prevented  from  ob- 
taining satisfaction  of  his  demand, 
the  officrr  was  held  liable  to  such 
creditor  in  an  action  for  the  false 
return,     ffliiiaker  v.  Swnner,    308 

2.  The  measure  of  damages  in  such 
action  is  the  debt  and  interest,  fL 
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the  value  of  the  property  attached 
amounts  to  so  much.  Und, 

See  Amendment,  1,  2. 
Assignment,  3. 

PARTITION. 
See  Attachment,  8,  9,  10. 

PARTNER. 

f  In  the  case  of  a  limited  and  dor- 
mant partnership  carried  on  by  one 
of  the  partners  in  his  individual 
name,  if  he  borrows  money,  repre- 
senting it  to  be  for  the  use  of  the 
partnership,  the  dormant  partners 
will  be  liable,  without  proof  on  the 
part  of  the  creditor,  that  the  money 
went  to  the  use  of  the  partnership 
Miter  if  he  borrows  without  such  a 
representation.  Etheridge  v.  Bin- 
ney.  27<2 

2.  The  active  partner  having  convey- 
ed his  own  land  as  security  for  a 
partnership  debt,  and  the  creditor, 
after  the  appointment  of  one  of  the 
dormant  partners  to  settle  the  part- 
nership concerns,  having  paid  off 
an  incumbrance  thereon,  being  ig- 
norant that  there  were  other  incum- 
brances to  the  full  amount  of  the 
land,  it  was  held^  that  the  sum  so 
paid  by  the  creditor  should  be  set 
off  against  so  much  of  an  account 
for  cash  lent  by  the  active  partner 
to  the  creditor.  Ibid 

5.  The  active  partner  having  assigned 
merchandise  to  the  creditor  of  the 
partnership  as  security,  with  a  gen- 
eral power  to  sell,  it  was  held,  that 
the  creditor  had  authority  to  sell  on 
credit,  and  so  was  not  answerable 
for  a  loss  occasioned  by  the  failure 
of  a  person,  in  good  credit  at  the 
time  of  the  sale,  on  whom  the  pur- 
chaser gave  the  creditor  a  bill  for 
the  price  of  the  goods  sold.      Ibid, 

4.  The  active  partner  having  borrow- 
ed money  on  the  credit  of  the  firm, 
promising  to  repay  it  in  a  few  days, 
and  having  refused  or  ^ecome  un- 
able to  repay  it,  it  was  held,  that  the 
lender  ^  as  entitled  to  interest :  at 


least  after  a  demand;  and  that  call- 
ing for  and  actually  taking  security, 
were  equivalent  to  a  demand.  IbuL 

See  Action,  9. 

CflANCBRT,  4,  5,  6. 

PLEADING. 

1.  A  declaration  which  is  bad  in  «ib- 
stance  on  account  of  its  omitting 
material  allegations,  is  cured  by  a 
plea  of  the  defendant,  which  set* 
out  the  material  facts  omitted  in  the 
declaration.      Slack  v.  Luon.       i>^ 

2.  If  a  complaint  under  the  statute 
of  1794,  c.  74,  for  overflowing  the 
complainant's  land,  by  means  of  a 
dam  across  a  river,  does  not  state 
that  the  water  is  raised  by  the  de- 
fendant for  the  purpose  of  carrying 
a  water-mill,  it  is  a  defect  in  sub- 
stance. Ibid 

3.  But  this  defect  is  cured  by  a  pleai 
in  which  the  respondent  avers  that 
he  is  owner  of  a  mill  on  and  below 
the  dam,  and  as  such  owner  has  a 
right  to  raise  the  water  by  means  of 
the  dam.  Ibid 

4.  To  a  petition  for  partition  two  re- 
spondents pleaded  in  bar  that  they 
were  sole  seised  in  fee  of  the  land, 
to  wit,  in  equal  moieties,  traversing 
the  seisin  of  the  petitioners  as  ten- 
ants in  common  ;  to  this  plea  the 
petitioners  replied  that  the  respond- 
ents were  not  seised  of  the  land  in 
fee  in  equal  moieties.  On  demur- 
rer the  replication  was  held  bad 
Loving  V.  6fly.  66 

5.  The  assignees  of  an  insolvent  debt- 
or gave  a  bond  to  him  conditioned 
that  they  should  faithfully  dispose 
of  the  property  assigned  by  him  to 
them,  and  distribute  the  proceeds 
ratably  among  such  creditors  of  the 
assignor  as  had  executed  an  agree- 
ment to  discharge  their  claims 
against  him  (two  of  the  assignees 
were  among  these  creditors, )  and  pay 
the  surplus,  if  any,  to  the  assignoi 
In  an  action  on  this  bond,  againa 
one  of  the  obligors,  the  defendant 
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{^leaded  tkat  the  assignees  had  faith- 
tiilly  disposed  of  the  property,  that 
the  debts  due  to  the  two  assignees, 
who  were  creditors,  amounted  to 
more  than  the  whole  proceeds,  and 
that  the  other  creditors,  "if  any," 
who  had  executed  the  agreement, 
"  had  not  exhibited  and  proved  their 
claims  before  the  assignees  in  such 
manner  as  that  they  could  liquidate 
the  same,  and  make  the  propor- 
tional distribution."  Held,  on  spe- 
cial demurrer  that  this  plea  was  bad, 
both  in  form  and  substance,  for  un- 
certainty, and  the  omission  of  ma- 
terial allegations.  Morrill  v.  Rick" 
ard$on,       *  84 

6.  The  plea  should  have  averred,  that 
the  assignees  had  been  ready  to  re- 
ceive the  claims  of  the  creditors,  and 
that  one  or  more  meetings  had  been 
called  for  the  purpose,  of  the  time 
and  place  of  which  the  creditors  had 
been  notified.  Ibid. 

1,  In  an  action  qui  tarn  the  declara- 
tion must  conclude  with  c(nUra  for' 
mam  siatuli,  or  something  equiva- 
lent ;  it  is  not  sufficient  to  say  an 
action  hath  accrued  to  the  plaintiff 
"  by  force  of  taws  and  acts  afore- 
said."    Haskell  V.  Moody.  162 

8.  On<«  of  two  partners  havine  died, 
the  survivor  purchased  of  his  ex- 
ecutor the  stock  remaining  unsold, 
and  gave  his  promissory  note  for 
the  amount.  In  an  action  upon  a 
note  given  in  renewal  of  the  one 
first  mentioned,  it  was  held  that  the 
description  of  the  plaintiff  as  execu- 
tor, in  the  writ,  was  surplusage. 
Grew  y.  Burditt.  QS5 

S  On  scire  facias  the  plaintiff  alleges 
that  he  recovered  judgment  against 
the  estate  of  an  intestate  under  the 
administration  of  the  defendant,  and 
that  execution  was  issued  and  pay- 
ment of  it  demanded  of  the  defend- 
ant but  refiised  ;  and  the  writ  re- 
quires the  defendant  to  show  cause 
why  execution  should  not  issue 
de  bonis  propriis.  The  defendant 
pleads,  that  administration  was  com- 
mitted to  him  by  the  judge  of  pro> 
52  * 


bate  of  Nantucket ;  that  the  estate 
was  represented  insolvent  and  ccm 
missioners  were  appointed  ;  that 
the  judge  presented  to  them  a  claim 
of  his  own,  which  was  allowed 
and  reported  accordingly  ;  that  the 
judge,  at  the  time  of  granting  the 
administration,  was,  and  ever  since 
has  been,  interested  in  the  estate  aa 
a  creditor,  and  the  administration 
and  all  proceedings  thereon  were 
therefore  void  ;  that  afterwards  the 
defendant  was  duly  appointed  ad<^ 
ministrator  by  the  judge  of  probate 
of  Barnstable,  who  had  exclusive 
jurisdiction,  and  that  the  estate  was 
represented  insolvent  and  commis- 
sioners were  appointed,  and  they 
had  not  yet  reported,  the  time  al- 
lowed them  not  having  yet  elapsed. 
It  was  held,  that  this  plea  was  suf- 
ficient ;  but  that  without  the  aver- 
ments that  the  first  administration 
was  granted  by  the  judge  of  probate 
of  Nantucket,  and  that  he  then  was 
and  to  the  time  of  the  new  grant 
had  continued  to  be  interested  in 
the  estate,  the  ptea  would  have  been 
insufficient.     Coffin  v.  CoitU.    287 

Set  Assumpsit,  2,  3. 
Chanc£RV,  11. 
Practice,  1,  % 

POOR. 

Before  the  town  of  West  Bridgewatet 
was  formed  out  of  a  part  of  the 
town  of  Bridgewater,  the  great- 
grandfather of  a  pauper  gained  a 
settlement  in  Bridgewater  by  a  resi- 
dence in  that  part  of  the  town  which 
is  now  West  Bridgewater  ;  the  pau- 
per, his  father,  and  grandfather,  re 
sided  in  that  part  of  the  town  which 
is  now  Bridgewater,  and  the  pauper 
owned  and  was  taxed  for  real  es- 
tate in  the  part  of  the  town  which 
is  now  Bridgewater,  so  that  he 
would  have  gained  a  settlement 
therein  if  it  had  been  a  separate 
town.  By  the  Si.  182! ,  c.  82,  cre- 
ating the  town  of  West  Bridge- 
water,  it  is  provided,  that  ''  all  per 
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sans  who  may  hereafter  become 
chargeable  as  paupers  to  the  said 
to  was  of  Bridge  water  and  West 
Brtdgewater,  shall  be  considered  as 
belonging  to  that  town  on  the  ter- 
ritory of  which  they  had  their  set- 
tlement, at  the  time  of  passing  this 
act,  and  shall  in  future  be  chargea- 
ble to  that  town  only."  Held,  that 
the  pauper's  settlement  was  in  West 
Bridgewater.  Bridgewaler  v.  West 
Bridgewater.  55 

PRACTICE. 

I.  A  special  demurrer  to  an  amended 
declariition,  on  the  ground  of  de- 
fects of  form,  may  be  filed  at  the 
term  of  the  Common  Pleas  when 
the  amendment  is  made,  that  being 
the  **  first  term  "  in  respect  to  such 
amended  declaration.  Tinkham  v. 
Smiih.  33 

2  It  is  too  late  to  file  such  demurrer 
at  the  next  term  afler  the  amend- 
ment is  made.  Ibid, 

2  The  certificate  of  a  judge  of  this 
Court,  that  a  party  had  reasonable 
cause  for  appealing  from  the  Court 
of  Common  Pleas,  should  be  grant- 
ed before  the  rendition  of  the  judg- 
ment in  this  Court.  Plimpton  v. 
Baker.  70 

4.  Where  the  plaintiff  appealed  and 
recovered  judgment  for  less  than 
$100  and  for  his  costs,  and  after- 
wards, before  a  writ  of  error  was 
sued  out,  obtained  such  a  certificate, 
the  judgment  was  nevertheless  held 
to  be  erroneous.  Jbid, 

5  Where  the  judge  takes  minutes  of 
the  testimony  of  a  witness  at  the 
trial  of  a  cause,  and  in  his  report  of 
the  case  mistakes  the  evidence,  the 
deposition  of  the  witness  cannot  be 
taken  by  one  pftrty  for  the  purpose 
of  correcting  the  report,  without  the 
assent  of  the  adverse  party.  But  the 
witness's  affidavit  may  be  taken  as  a 
foundation  for  a  distinct  motion  for  a 
nt'w  trinl.    Munroe  v.  Perkins,    298 

i'«.  This  C(>urt  will  not  assign  as  coun- 
Rel  for  a  prisoner,  one  who  is  only 
«is 


an  attorney  of  the  Court  of  Commoa 
Pleas.  CommonweaUhr.  Knapv.  406 

7.  In  a  capital  case  the  Court  oirect- 
ed  that  the  party  indicted  should 
be  furnished  by  the  counsel  for  the 
government,  with  a  list  of  the  wit- 
nesses examined  as  to  his  case  be- 
fore the  grand  jury.  Jbid. 

8.  In  a  capital  trial,  the  Court,  upon 
motion,  will  exclude  from  the  court- 
room all  the  witnesses  except  the 
one  under  examination.  Ib'd 

9.  In  a  criminal  trial,  no  more  than 
two  counsel  will  be  allowed  to  man- 
age the  prosecution  on  the  part  of 
the  government.  Jbid. 

10.  Upon  a  motion  for  a  continuance 
of  a  capital  cause  on  account  3f  the 
absence  of  a  material  witness,  the 
affidavit  of  the  prisoner  himself  will 
be  received  in  support  of  the  mo- 
tion. Jbid, 

See  Grand  Jurt. 
Jury,  4,  5 
New  Trial,  S,  4. 
Real  Action,  2,  S,  4. 

PRESUMPTION. 

See  Easement,  1 ,  2,  S 
Evidence,  21, 

PRINCIPAL  AND  ACCESSORY. 

1.  The  81.  1784,  c.  65,  providing  that 
**  if  any  person  shall  aid,  assist, 
abet,  counsel,  hire,  command,  or 
procure  any  person  to  commit  the 
crime  of  murder,  he  shall  be  con- 
sidered as  an  accessory  before  the 
fact,"  refers  to  a  person  not  present 
aiding,  &c.  ;  and  does  not  mean  to 
abolish  the  distinction  between  prin- 
cipals in  the  second  degree  and  ac- 
cessories. CommonweaUk  v.  Knapp. 

496 

S.  To  be  presfntf  aiding  and  abetting 
the  commission  of  a  felony,  the 
abettor  must  be  in  a  situation  where 
he  may  actually  aid  the  perpetrator; 
it  is  not  enough  that  he  is  at  a  place 
appointed,  where  the  pcrpetratoi 
erroneously  supposes  hr  might  ren* 
der  aid.  Jbid 
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3.  Piroof  that  a  peraon  conspired  to 
commit  a  murder  subsequently  per- 
petrated, is  not  in  itself  to  be  taken 
as  a  l^al  presumption  of  his  having 
aided,  but  it  is  to  be  weighed  as 
evidence  tending  to  prove  that  fact. 

4.  But  if  it  is  proved  that  there  was 
a  conspiracy,  and  that  one  of  the 
conspirators  was  in  a  situation  in 
which  he  might  have  given  aid  to 
the  perpetrator  at  the  time  of  the 
murder,  it  is  a  legal  presumption 
that  he  was  there  to  carry  into  effect 
the  preconcerted  crime,  and  it  is 
for  him  to  rebut  the  presumption 
by  showing  that  he  was  there  for  a 
purpose  unconnected  with  the  con- 
spiracy. Ibid, 

PRINCIPAL  AND  AGENT. 

t.  Where  the  plaintiff  and  defendant, 
being  owners  of  a  brig*,  employed 
her  in  many  voyages  to  and  from 
the  West  Indies,  sharing  in  the 
ffain  or  loss,  and  their  factor  in  the 
West  Indies,  being  indebted  to  them 
jointly  on  account  of  the  voyages, 
and  also  to  the  defendant  individu- 
ally, made  shipments  to  the  defend- 
ant to  pay  the  individual  debt,  the 
proceeds  of  which  shipments  ex- 
ceeded that  debt,  it  was  held^  that 
the  defendant  might  retain  the  sur- 
plus against  the  factor,  to  be  ap- 
plied to  the  other  debt.  Cole  v. 
TrulL  325 

In  1803  and  1804,  D.,  a  merchant 
in  St.  Domingo,  indorses  and  trans- 
mits to  J.  &.  T.  H.  P.,  a  mercantile 
house  in' Boston,  consisting  of  J.  P. 
and  the  defendant,  four  bills  drawn 
upon  the  French  government,  re- 
questing that  they  may  be  sent  to 
France  for  collection.  J.  P.  makes 
an  entry  of  the  bills  in  his  own 
memorandum  book,  and  states  that 
the  proceeds  are  to  be  remitted  to 
London  ;  but  no  entry  is  made  on 
fhe  regular  account  books  of  the 
house.  The  bills  are  duly  sent  to 
a   banker  in  Pari*,  presented  for 


payment  and  protested,  and  D.  is 
put  into  direct  correspondence  with 
the  banker,  and  he  thereupon 
charges  the  banker  in  his  books, 
and  discharges  J.  &  T.  H.  P.  In 
1806  D.  dies,  and  afterward,  in  the 
same  year,  upon  inquiries  made  by 
a  person  in  France  with  a  view  to 
taking  the  business  out  of  the  hands 
of  the  banker,  the  banker  replies 
that  he  is  accountable  only  to  J.  &, 
T.  H.  P.,  and  upon  notice  of  this 
interference,  J.  P.,  in  the  name  of 
his  house,  writes  to  the  banker  thai 
the  bills  belong  to  them,  and  have 
nothing  to  do  with  the  concerns 
which  may  exist  between  D.  and 
the  person  who  had  interfered.  In 
1815  the  French  government  issue 
stock  in  payment  of  these  bills  and 
of  two  others  belonging  to  J.  &  T. 
H.  P.,  of  which  the  banker  gives 
them  notice  ;  and  J.  P.  makes  an 
entry  in  his  memorandum  book  of 
the  amount  of  stock  for  which  each 
bill  was  liquidated,  representing 
three  of  the  four  to  be  the  property 
of  D.,  and  the  fourth  to  be  the  prop 
erty  of  a  house  of  which  J.  P.  had 
formerly  been  a  member.  The 
banker  receives  and  retains  the 
dividends  on  the  stock  until  1822, 
when,  upon  the  death  of  J.  P.,  the 
defendant,  as  surviving  partner,  di- 
rects the  banker  to  dispose  of  the 
small  amount  in  the  French  funds 
belonging  to  the  late  house  and  re- 
mit the  amount  with  the  accumula- 
tion to  a  banker  in  London*.  Upon 
this,  the  Paris  banker  remits  the 
proceeds  of  the  six  bills,  and  the 
defendant,  not  recollecting  that  D. 
had  any  interest  in  them,  credits 
his  share  to  the  account  of  profit 
and  loss.  The  defendant  draws 
bills  upon  the  London  banker  for 
the  amount  in  his  hands,  the  rate  of 
exchange  on  England  being  above 
par.  In  1807  D  's  will  was  proved 
in  New  York,  and  in  1827  the  ex- 
ecutor took  out  letters  of  adminis* 
tration  in  this  Commonwealth,  hav« 
ing  previously,  in  the  same  year 

ii9 
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1837,  satisfied  the  defendant  that 
three  of  the  hills  belonged  to  the 
testator,  and  having  demanded  the 
proceeds  of  the  four  bills  with  in- 
terest. It  was  held,  that  the  agency 
of  J.  &  T.  H.  P.  ceased  when  the 
testator  was  put  in  direct  communi- 
cation with  the  Paris  banker  ;  that 
it  was  resumed  by  the  correspon- 
dence in  1806  ;  that  it  was  their 
duty,  whether  the  agency  were  gra- 
tuitous or  for  a  commission,  to  have 
made  such  entries  in  their  books  as 
would  have  shown  that  the  testator 
was  interested  ;  that  it  was  the  duty 
of  the  defendant  to  have  given  no- 
tice, in  1822,  of  such  interest,  to 
some  of  the  heirs  of  the  testator, 
they  being  known  to  him  ;  that  hav- 
ing neglected  so  to  do,  he  was  liable 
for  interest  from  that  time  ;  and 
that  as  originally  the  proceeds  of 
the  bills  were  to  be  remitted  to 
London,  he  was  liable  to  account  at 
the  rate  of  exchange  on  England 
at  the  time  of  the  remittance.  Dodge 
v.  Perkina,  368 

S«  Where  the  maker  of  a  promissory 
note  sent  bills  of  a  certain  bank  to 
the  payee,  with  instructions  to  the 
messenger  to  see  that  the  amount 
was  indorsed  on  the  note,  or  take 
a  receipt,  and  the  payee  took  the 
bills  and  gave  a  receipt  by  which 
he  promised  to  indorse  the  amount 
or  return  the  bills  when  called  for, 
and  the  next  day,  and  before  the 
maker  had  notice  of  this  conditional 
receipt,  the  bank  failed,  it  was  held, 
that  the  taking  of  the  bills  was  a 
payment  pro  larUo,  the  messenger 
being  a  special  agent  and  havmg 
exceeded  his  authority  in  taking  a 
conditional  receipt.    Snow  v.  Perry, 

539 
See  Interest,  1. 

PRINCIPAL  AND  SURETY. 

See  Executor,  &c.,  8,  9. 

PROBATE  COURT. 
\    An  account  settled  before  a  judge 


of  probate,  may  be  opened  by  turn 
for  the  purpose  of  correcting  an  er- 
ror.    Stelson  V.  Baas.  27 

2.  The  error  may  be  corrected  upon 
a  petition  for  that  purpose,  or  jpon 
the  settlement  of  a  new  acco  int ; 
or  if  the  party  aggrieved  has  a  right 
of  appeal  at  the  time  when  the  mis* 
take  is  discovered,  it  may  be  cor- 
rected in  this  Court  upon  an  appeal. 

Ibui 

3.  The  widow  of  an  intestate  haviog 
administered  on  his  estate  and  setr 
tied  her  account  in  the  probate 
court,  paid  over  the  balance  in  her 
hands  to  the  guardian  of  the  intes- 
tate's son.  Afterward  she  married 
the  guardian.  The  guardian  died, 
and  his  executor  settled  in  the  pro- 
bate court  an  account  of  his  guar 
dianship,  and  afterwards  applied  to 
that  court  to  correct  an  error  in  a 
single  item  of  the  account  so  set- 
tled. The  judge  of  probate  deter- 
mined that  there  was  an  error,  and 
that  it  should  be  corrected.  From 
this  decree  the  ward  appealed,  and 
in  this  Court  an  auditor  was  ap- 
pointed to  state  the  accounts  be- 
tween the  parties.  Held,  that  the 
auditor  could  not  go  behind  the  set- 
tlement of  the  administration  ac- 
count, to  show  that  it  was  errone- 
ous, and  80  to  charge  the  guardian 
with  more  than  he  had  received 
from  the  administratrix.  /6id. 

4.  Where  a  person  interested  has  no- 
tice and  b  present  at  the  settlement 
of  a  trustee's  account  in  the  probate 
court,  he  cannot  open  this  settle- 
ment in  an  action  on  the  trustee's 
probate  bond,  in  order  to  correc: 
errors  in  previous  accounts  which 
were  settled  without  notice  to  him. 
Whiie  V.  Woodbury.  196 

See  Executor,  he,  6,  7 
Trust,  4. 
Will,  1,  2. 

PROMISSORY  NOTE. 
See  Bill  of  Exchange,  kc 
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PROTECTION,  WRIT  OF. 

IVhere  an  actioa  standing  for  trial  at 
a  msi  prius  term  of  this  Court  was 
continued  for  the  purpose  of  pro- 
curing evidence,  and  at  the  follow- 
ing law  term  the  plaintiff  obtained 
from  the  clerk  a  writ  of  protection, 
nctwithstanding  which  he  was  ar- 
rested on  an  execution,  and  upon  a 
habeas  corpus  being  granted,  he 
made  affidavit  that  he  was  employ- 
ed about  the  action,  and  that  he 
hoped  the  facts  would  be  agreed 
on,  so  as  to  present  to  the  Court  a 
question  of  law,  for  a  speedy  de- 
cision, and  it  had  not  been  promul- 
gated by  the  Court  that  no  jury 
trials  would  take  place  during  the 
law  term,  it  was  held,  that  he  was 
entitled  to  be  discharged  from  the 
arrest.  Commonwealth  r.  Huggeford. 

257 

QUI  TAM. 

See  Action,  1,  2,  3. 
Pleading,  7. 


REAL  ACTION. 


1 


Where  a  demandant  in  a  writ  of 
right  makes  out  his  title  to  a  part 
only  of  the  land  demanded,  he  shall 
have  judgment  for  that  part.  Hoi- 
yoke  V.  HaBkifu,  259 

2.  To  enable  an  heir  to  prosecute  a 
real  action  commenced  by  his  an- 
cestor, it  is  only  necessary  that  the 
death  and  the  descent  be  put  upon 
the  record  ;  whether  it  is  done  by 
suggestion,  or  by  a  new  count,  is 
immaterial.  Ibid, 

Thus  where  the  heir  filed  a  written 
motion,  stating  thn  death  of  the  de- 
mandant, and  that  he  was  the  heir, 
and  the  tenant  filed  a  denial  of  the 
deccent,  and  the  right  of  the  de- 
mandant and  the  fact  of  the  descent 
were  proved  to  the  jury,  judgment 
was  rendered  for  the  heir         Ibid. 

If  the  demandant  dies  after  a  ver- 
dict in  his  favor  and  before  judg- 


3 


ment,  the  heir  may  come  in  and 
pray  for  judgment ;  and  if  his  right 
to  come  in  is  denied,  it  seems  that 
a  special  issue  will  be  ordered,  to 
try  such  right.  Ibid 

RECORD. 
See  Indictment,  6. 

REGISTRY 

See  Amendment,  2. 
Conveyance,  3. 
Evidence,  8,  9. 

REGULiE  GENERALES. 

Concerning  appeals  from  theMvfJci 
pal   Court,  and   motions  for   new 
trials.  210 

RELEASE. 

See  CONVETANCB,    1. 

REPAIRS. 
See  Mill,  3,  4,  6 

REPLEVIN. 

Where  goods  not  held  under  any  fegal 
process  were  replevied,  and  after 
entering  the  action  ot  replevin  the 
plaintiff  became  nonsuit  and  a  re- 
turn was  awarded,  the  defendant 
was  allowed,  as  damages,  interest 
at  six  per  cent  on  the  value  of  the 
goods,  from  the  time  of  the  service 
of  the  writ  to  the  entry  of  the  judg- 
ment.     Wood  V.  Braynard.         3^ 

See  Attachment,  7. 

RETAILER. 

See  Indictment,  3 

RETROSPECTIVE  LAW. 
See  Statute. 

REVOCATION 
See  Will,  I. 
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SALE. 

I  Where  a  vessel  is  sold  while  at  sea, 
it  is  sufficient  for  the  vendee,  in  or- 
der to  maintain  his  title  against  a 
subsequent  purchaser  or  attaching 
creditor,  to  take  possession  of  her 
without  any  unreasonable  delay  af- 
ter her  arrival.     Joy  v.  Sears,       4 

2.  Whether  the  purchaser  has  taken 
ODSsession  of  the  vessel  within  •a 
reasonable  lime  after  her  arrival,  is 
a  question  to  be  decided  by  the  jury 
upon  the  circumstances  of  the  case. 

Ibid, 

3.  One  eighth  of  a  vessel  at  sea  be- 
longing to  Hyannis,  was  sold  to  a 
person  residing  in  Nantucket,  on 
August  11  th;  she  arrived  at  Hyannis 
August  22d,  and  sailed  from  there 
August  29th,  on  a  new  voyage, 
and  returned  there  again  September 
16th,  and  was  attached  as  the  proper- 
ty of  the  vendor  September  17th. 
The  vendee  came  from  Nantucket 
by  the  first  packet  afler  receiving 
news  of  her  arrival,  and  arrived  at 
Hyannis  September  ^^d,  and  on  that 
day  replevied  the  vessel.  It  did  not 
appear  that  the  vendee  knew  of  the 
vessel's  being  at  Hyannis  in  Au- 
gust, while  she  was  there.  Held, 
that  the  vendee's  title  should  pre- 
vail against  the  attachment,      tbid. 

4.  Where  H.  purchased  three  quarters 
of  a  vessel,  two  quarters  for  himself 
and  one  quarter  for  C,  according  to 
a  previous  agreement  between  them, 
and  had  the  bill  of  sale  of  the  three 
quarters  made  to  himself  alone,  and 
agreed  to  make  a  bill  of  sale  of  one 
quarter  to  C,  but  when  C  applied 
for  a  bill  of  sale  afterwards,  refused 
to  deliver  it  ;  held,  that  H.  could 
maintain  no  action  against  C.  for 
the  price  of  one  quarter  without  first 
tendering  a  bill  of  sale.  Higgins  v. 
Chessman.  7 

5.  H.  in  his  life  time  made  a  bill  of 
sale  to  C,  but  did  not  deliver  it,  and 
his  executrix  more  than  two  years 
after  the  original  purchase,  tender- 
ed this  bill  of  sale  to  C.«  which  he 


refused  to  accept.  Held,  tnat  ibe 
executKx  could  not  maintain  any 
action  against  C.  for  the  price  ot 
the  one  quarter.  Ibid 

6.  A  certificate  signed  by  C,  that  he 
had  purchased  one  quarter  of  the 
vessel  of  H.,  is  not  conclusive  evi- 
dence of  a  sale  to  C,  and  the  prop- 
erty is  not  transferred  to  him,  if  it 
was  understood  by  the  parties  at  the 
time  the  certificate  was  given,  that 
a  bill  of  sale  was  to  be  given  in  oi  - 
der  to  complete  C.'s  title.         ibid. 

7.  A  mare  belonging  to  G.  was  in  the 
livery  stable  of  S.,  who  had  a  Jen 
on  her  for  her  keeping,  and  G.  hav- 
ing sold  her  to  the  plaintiff,  G.  and 
the  plaintiff  both,  on  the  day  of  the 
sale,  wrote  to  S.  informing  him  of  it, 
and  requesting  him  to  keep  her  foi 
the  plaintiff  after  that  time  ;  which 
letters  were  .duly  received  by  S,  A 
few  days  after  the  receipt  of  the  let- 
ters, the  mare  was  attached  as  the 
property  of  G.,  S.  in  the  mean  time 
not  having  written  to  G.  or  the  plain- 
tiff, but  being  ready  to  deliver  hei 
up  to  *the  plaintiff  at  any  time. 
When  the  mare  was  attached,  S. 
refused  to  let  the  officer  take  her, 
unless  he  would  pay  the  claim  which 
he  had  for  her  keeping,  which  the 
officer  accordingly  paid!  In  an  ac- 
tion of  trover  brought  by  the  plain- 
tiff against  the  attaching  officer, 
held,  that  the  property  passed  not 
only  as  between  G.  and  the  plaintiff, 
but  as  against  G.'s  creditors,  and 
therefore  that  the  action  might  be 
maintained  ;  held  also,  that  in  this 
action  the  amount  paid  by  the  offi- 
cer to  remove  S.'s  lien  was  not  to 
be  deducted  from  the  value  of  the 
mare,  in  ascertaining  the  damages, 
as  this  was  a  claim  against  G.,  not 
against  the  plaintiff.  Tuxworth  v. 
Moort.  347 

8.  The  plaintiff's  intestate  contracted 
to  make  a  wagon  for  the  defendant, 
to  be  delivered  in  the  spring  of 
1827  and  to  be  paid  for  in  mutton  ; 
which  the  defendant  furnished  ac- 
cording to  the  contract.     Whoeli 
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were  selected  by  the  defendant  at 
the  intestate's  shop,  but  it  was  not 
proved  that  they  were  used  for 
the  wagon.  Before  the  intestate's 
death,  which  was  in  May  18!28,  the 
wagon  was  set  up  in  the  yard  by 
his  dwellinghouse,  and  his  son,  who 
attended  to  his  business  during  his 
last^  illness,  painted  it  once  before 
and  once  afler  his  death.  A  few 
da>3  before  his  death,  the  intestate 
gave  the  defendant  notice  that  the 
wagon  was  ready,  and  that  he  could 
take  it  away  when  he  pleased.  In 
November  1827  the  defendant  put 
his  account  for  the  mutton  into  the 
hands  of  an  attorney  for  collection, 
with  directions  to  receive  the  was- 
on.  The  wagon  not  being  ready 
when  the  attorney  demanded  it,  he 
commenced  an  action  on  the  ac- 
count, which  he  told  the  intestate 
should  be  discontinued  if  he  would 
deliver  the  wagon.  The  intestate's 
estate  was  insolvent,  and  in  No- 
vember 1828,  the  attorney,  without 
any  directions  from  the  defendant, 
and  not  knowing  that  he  had  taken 
the  wagon,  presented  the  account 
for  the  mutton  to  the  commissioners 
of  insolvency,  and  it  was  allowed 
by  them.  The  suit  against  the  in- 
testate was  discontinued  in  1829. 
It  was  heldf  that  the  property  in  the 
wagon  had  not  vested  in  the  defend- 
ant, and  that  he  was  liable  to  the  ad- 
ministrator in  trover.  Bennett  v. 
PUdi.  558 

See  Attachment,  6,  7. 
Auction,  1,  2. 
Corporation,  8,  9. 
Partner,  3. 

SET-OFF. 

Bee  Bill  of  Exchange,  &c.  6. 
InaoLVENT  Estate. 
Partner,  2. 

SETTLEMENT. 
Ste  Poor. 


SHIP. 

See  Sale,  1,  2,  3,  4,5,6. 

STATE-PRISON. 

f.  Under  St.  1827,  c.  118,  providing 
''that  all  contracts  on  account  of 
the  state-prison  shall  be  made  with 
the  warden,  and,  when  approved  by 
the  inspectors,  shall  be  binding  in 
law,"  the  contracts  are  not  required 
to  be  in  writing.     Muslin  v.  Foster 

341 

2.  The  approval  by  the  inspectors 
may  be  by  implication  from  their 
acts,  as  well  as  by  an  express  vote, 
and  it  is  not  required  to  appear  on 
their  records.  Ibid 

See  Contract,  13,  14. 

STATUTE. 

A  statute  authorizing  an  heir  to  come 
in  and  prosecute  a  real  action  com- 
menced by  his  igicestor,  is  not  re 
trospective  when  applied  to  a  case, 
where  the  action  was  commenced 
before,  and  the  ancestor  died  after, 
the  passing  of  the  statute.  Holyoke 
V.  Hde/cint.  ^59 

SeeBoND,  1,  2,  3. 
Fishery,  1. 

STATUTES    CITED    AND   EX- 
POUNDED. 

English  Statutes. 


8^9  Wm,  3,  c.  11. 
of  Actions 


Survivorship 
528 


Statute  op  the  United  States. 
1799,  March  2,  c.  128.     Duties    364 

Provincial  Statute. 
4  W,tfM.  c.  13.     Selectmen      146 

Statutes  op  the  Commonwealth. 

Constitution,  c.  1,  §  3,  art,  3. 

Votes  312 

1783,  «.  24.    WiU  35<J 
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1783,  c. 

1784,  c 

1786,  c. 
1786,  c 

1788,  c. 

1789,  e. 

1791,  c. 

1792,  c. 
1794,  c. 

1804,  c. 

1805,  c. 

1806,  c. 
1809,  c. 
1817,  c. 


36.    Execator's  bond  395 

57.    Execution  36 

28.    Costs  533 

44.    Murder  512 
65.    Principal  and  ac- 

cessorj  496, 512 
Attorney  511 
Selectmen  146 
Town  99 
Limitations  488 
Way  46,  146 
Retailer  165 
Frauds  306 
Impounding  of  cat- 
tle 15 
Replevin  322 
Estate  for  life  138 
Witness  350 
Mills  62 
123.  Murder  512 
88.  Murder  512 
7.  Turnpike  road  110 
108.  Militia  557 
151.  Monatiquot  River  87 
1 90.  Executor's  sale  285 

Tru^ee  395 

Monatiquot  River  87 

Mortgage  171 

Taunton  River  44 

Costs  70 

West  Bridgewater  55 


23. 
75. 

52. 
67. 
68. 
16. 
65. 

26. 
61. 
32. 
74. 


1822,  c. 

1823,  c. 
1825,  c. 


1826,  c! 

1827,  c. 
c. 

1828,  c. 


35. 
98. 
133 
79. 
82. 

11  a.  Theatrical  exhibi- 
tions 
87.    Sales  by  auction 
133.  Tax 
142.  Salem  Mill-Dam 

Corporation 
152.  Theatrical  exhibi- 
tions 
164.  Newburyport  Bridge 

142 
171.  Way  46 

74.    Real  Action  259 

77.    Way  46,553 

118.  State-prison  341 

1 12.  Survivorship  of  ac- 
tions. 528 


415 

412 

97 

187 

415 


SURCHARGING    AND 
FYING. 

See  Chancbrt,  10. 


FALSI- 


TAX. 

Under  the  statute  of  1823,  e  1S3,  • 
tax  was  not  rendered  void,  in  con- 
sequence of  the  list  of  assessments 
made  by  the  assessors,  and  the  rate 
lists  committed  to  the  collector,  not 
containing    a  separate  column  for 

income,     nlackbwm  v.  fValpoU.  97 

* 

See  Auction,  1,  2. 
Town. 

TENANTS  IN  COMMON. 

1 .  If  tenants  in  common  of  a  mill-dam 
make  repairs  on  it  together,  and 
one  contributes  more  than  his  pro« 
portion  of  the  expense,  he  may  re- 
cover the  excess  from  his  co-tenant 
in  an  action  of  assumpsit.  Ckou^ 
nethv.  ThompBOfit  31 

2.  If  the  owner  in  severalty  of  wood- 
land adjoining  woodland  owned  in 
equal  shares  by  himself  and  anoth- 
er as  tenants  in  common,  sells  the 
wood  standing  on  his  several  land 
and  makes  a  lease  to  the  purchaser 
to  enable  him  to  cut  off  the  wood, 
and  the  purchaser  by  mistake  cots 
wood  on  the  common  land,  the  les- 
sor is  answerable  to  his  co-tenant 
for  a  moiety  of  the  money  received 
by  him  for  the  wood  cut  on  the 
common  land.  MilUr  v.  Mller,  34 

3.  If  a  tenant  in  common  takes  mon- 
ey for  the  common  property,  wheth- 
er by  design  or  mistake,  he  is  an- 
swerable in  <u«imp<t<  to  his  co-ten- 
ant. Ibid, 

4.  Where  the  plaintiff  and  defendant, 
being  owners  of  a  brig,  employed 
her  in  many  voyages  to  and  from 
the  West  Indies,  sharing  in  the  sain 
or  loss,  and  their  factor  in  the  West 
Indies,  being  indebted  to  them 
jointly  on  account  of  the  voyages, 
and  also  to  the  defendant  individu- 
ally, made  shipments  to  the  defend- 
ant to  pay  the  individual  debt,  the 
proceeas  of  which  shipments  ex- 
ceeded that  oebt,  it  was  Aeid,  that 
an  entry  by   the  detendant  in  his 
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'books,  crediting  the  balance  to  the 
owners  of  the  brig,  was  evidence 
of  an  appropriarion  of  the  balance 
to  the  joint  debt,  although  the  de- 
fendant did  not  open  any  account 
between  the  factor  and  such  own- 
ers.    CoU  ▼.  TruU.  S25 

3.  Held  also,  that  the  defendant  had 
no  right  to  appropriate  the  balance 
exclustyely  to  his  own  share  of  the 
joint  demand.  Ibid, 

6.  Held  also,  that  the  defendant  was 
liable  for  interest  on  the  plaintiff's 
share  of  the  balance,  an  interest 
account  having  been  kept  between 
them.  Ibid, 

See  Assignment,  3. 
Assumpsit,  13. 
Attachment,  8,  9,  10. 
Devise,  1. 
Mill,  3,  4,  5. 

THEATRICAL  EXHIBITIONS. 
See  License,  1,  S»  3,  4, 

TOWN. 

In  order  to  render  valid  a  vote  of  a 
town  granting  money  for  a  particu- 
lar object,  it  is  not  necessary  that 
the  warrant  for  the  meeting,  should 
state  specifically  that  the  inhabitants 
will  be  called  to  act  on  the  question 
of  granting  money  for  that  purpose, 
if  the  subject  to  be  acted  on  is  dis- 
tinctly stated,  and  it  is  one  which 
will  be  likely  to  require  a  grant  of 
money.    Blackburn  v.  fValpole.  97 

See  Wat,  7,  8,  9,  10. 


TRESPASS. 


1.  In  trespass  de  haws  aspartatie  the 
defendant  may  prove  in  mitigation 
of  damages,  that  the  goods  did  not 
belong  to  the  plaintiff  and  that  they 
came  to  the  use  of  the  owner,  al- 
though in  taking  them  the  defend- 
ant acted  without  any  authority. 
Samre  v.  HolUnbeek,  551 

2.  Ir  in  trespass  against  two,  the  de- 

TOf.   IX  53 


fendants  plead  severally,  and  sov« 
eral  damages  are  assessed  by  the 
jury,  the  plaintiff  may  take  judg- 
ment against  both  de  melioribus  dam- 
nia.     Halseyy.  Woodruff.  555 

TROVER. 
See  Action,  5,  7. 

TRUST. 

1  Devise  of  50,000  dollars  to  execu- 
tors, "  in  trust  to  loan  the  same  up- 
on ample  and  sufficient  security,  or 
to  invest  the  same  in  safe  and  pro- 
ductive stock,  either  in  the  publie 
funds,  bank  shares  or  other  stock, 
according  to  their  best  judgment^ 
and  to  pay  over  the  profits  and  in- 
come thereof  to  the  testator's  wife 
during  the  term  (»f  her  natural  life,*' 
and  afker  her  decease  to  deliver 
one  half  in  actual  value  of  the  en- 
tire fund  to  a  college,  for  the  foun- 
dation of  a  professorship,  and  the 
other  half  to  a  hospital.  Held,  that 
the  trustees  were  authorized  to 
make  investments  in  stocks  of  an 
incorporated  manufacturing  compa- 
ny, and  of  an  incorporated  insur 
ance  company.  Harvard  College 
V.  Amory,  446 

2.  An  insurance  company,  in  whose 
stock  the  trustees  invested  part  of 
the  fund,  made  a  dividend  of  money 
received  by  virtue  of  a  treaty  with 
a  foreign  government,  for  claims 
existing  at  the  time  of  the  invest- 
ment, for  illegal  captures  of  proper- 
ty insured  by  the  company.  It  was 
held^  that  the  money  so  received 
was  not  a  part  of  the  capital  stock 
of  the  insurance  company,  and  that 
the  dividend  was  rightly  paid  to  the 
widow,  instead  of  being  reinvested 
by  the  trustees.  Ibid, 

3.  So  a  dividend  of  the  proceeds  of 
patent  rights  and  patterns  belong- 
ing to  a  manufacturing  company 
and  sold  by  them,  was  held  not  to 
be  a  part  of  the  capital  stock,  but 
to  have  been  rightly  paid  over  to  the 
widow.  Ibid 
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4.  The  executors  having  offered  an 
account  in  the  probate  court,  in 
which  they  charged  themselves  with 
the  value  of  certain  stocks  belong- 
ing to  the  testator,  and  credited 
themselves  with  the  same  sum  as 
the  value  of  the  same  stocks  appro- 
priated by  them  as  the  trust  fund, 
and  the  judge  of  probate  having  al- 
lowed the  same,  it  was  held,  that 
the  college  and  the  hospital,  not 
having  appealed  from  the  decree, 
were  precluded  from  objecting  to 
the  investment  of  the  trust  fund.  lb. 

See  Chancert,  6. 

Contract,  4,  5,  6,  7. 
Executor,  &c.  5,  6,  7. 
Limitations,  Statute  of,  S 

TRUSTEE  PROCESS. 

1.  Where  G.,  being  summoned  as 
trustee  of  B.,  disclosed  an  indenture 
of  two  parts,  between  B.  of  the  one 
part  and  the  respondent  of  the  oth- 
er part,  whereby  all  the  goods  and 
chattels  of  B.  were  assigned  to  the 
respondent  in  trust  to  pay  B.'s  cred- 
itors, and  it  did  not  appear  that  any 
creditor  had  signed  or  assented  to 
the  indenture,  the  respondent  was 
adjudged  trustee.  VtaU  v.  Bliss 
Sf  Tr.  .         ^3 

t.  One  summoned  as  trustee  in  a  pro- 
cess of  foreign  attachment,  disclos- 
ed that  A.  gave  him  an  absolute  bill 
of  sale  of  part  of  a  ship,  then  and 
ever  since  at  sea  ;  that  no  money 
was  paid,  but  it  was  verbally  agreed 
that  the  price  should  go  towards 
the  discharge  of  debts  due  from  A. 
and  his  partner  B.  to  the  respond- 
ent ;  that  afterward  B.  gave  the 
respondent  a  note  to  the  amount  of 
all  his  demands,  and  he  thereupon 
gave  B.  a  receipt,  acknowledging 
that  such  note  was  in  full  discharge 
of  all  debts  due  to  him  from  A.  and 
B. ;  that  B.  at  the  same  time  save 
the  respondent  an  absolute  bill  of 
sale  of  personal  property,  to  be  ap- 
plied towards  the  payment  of  B.'s 
note,  and  a  mortgage  of  real  estate 


which  was  not  sufficient  to  pay  ti^ 
balance  ;  and  that  A.  made  a  sec- 
ond bill  of  sale  of  the  same  part  of 
the  ship  to  the  plaintiffs  IJeld,  that 
the  respondent  was  not  chargeable 
as  the  trustee  of  B. ;  but  that  he 
might  be  charged  as  the  trustee  of 
A.  in  regard  to  the  ship,  if  the  plain- 
tiffs would  relinquish  their  bill  of 
sale.  Hawland  v.  WiUan  ^  Tr.  18 
3  Where  one  summoned  as  trustee  in 
a  process  of  foreign  attachment^ 
discloses  a  conveyance  of  land  to 
him  from  the  principal  defendant, 
he  may  be  interrogated  whether 
there  was  any  agreement  in  writing 
or  by  parol,  that  he  should  dispose 
of  the  land  and  account  to  the  de- 
fendant for  the  proceeds.  Hazen 
V.  Emerson,  144 

4.  If  such  respondent  admits  that  he 
held  the  land  in  trust  to  sell  and 
account  for  the  proceeds,  he  may 
be  further  interrogated  as  to  the 
time  of  the  sale  and  the  disposition 
of  the  proceeds.  Ibid. 

5.  Where  one  summoned  as  trustee 
owes  the  principal  defendant  a  debt 
which  is  barred  by  the  statute  of 
limitations,  he  may  rely  on  such  bar 
in  his  answers.  Jbid. 

6.  The  firm  of  H.  &  Co.  being  in- 
solvent, placed  a  number  of  de- 
mands in  their  favor  in  the  hands 
of  S.  for  collection,  in  order  that  he 
might  take  charge  of  the  proceeds 
and  keep  them  out  of  the  reach  of 
the  trustee  process,  and  pay  a  divi- 
dend out  of  them  to  such  of  H.  & 
Co.'s  creditors  as  were  willing  to 
discharge  them.  None  of  the  cred- 
itors were  parties  to  this  arrange- 
ment S.  accepted  an  order  drawn 
by  H.  &  Co.  requesting  him  to  pay 
the  money  which  he  might  collect, 
to  the  order  of  B.  who  was  one  of 
the  firm.  S.  having  collected  a 
part  of  the  money,  lent  it  to  difier- 
ent  persons,  takine  their  notes  pay- 
able to  himself  He  was  afterwards 
summoned  as  trustee  of  H.  &  Co., 
at  a  time  when  he  had  in  his  hands 
nothing  but  some  of  the  demands 
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left  with  him  for  collection,  and  the 
notes  which  he  had  taken  After 
the  service  of  the  trustee  writ,  in 
conformity  with  verbal  orders  from 
B.,  he  paid  a  dividend  to  such  of  the 
creditors  of  H.  &  Co.  as  were  wil- 
ling to  give  a  discharge.  In  the 
trustee  action  it  was  held,  1.  that 
the  arrangement  between  H  &  Co. 
and  S.  was  a  legal  fraud  upon  the 
creditors  of  H.  &  Co.  ;  2.  that  S. 
was  chargeable  as  trustee  for  the 
amount  which  he  had  collected  be- 
fore the  action  was  brought  not- 
withstanding his  having  lent  it  ;  and 
3.  that  the  acceptance  of  the  order 
by  S.  did  not  affect  his  liability  in 
this  process.  Hooper  v.  Sumner  8f 
TV.  435 

7.  A  grantee  of  land  or  of  an  equity 
of  redemption  conveyed  to  him  by 
an  absolute  deed  as  a  security  for  a 
debt  or  liability,  is  not  chargeable  in 
a  process  of  foreign  attachment  as 
the  trustee  of  the  grantor,  although 
the  value  of  the  property  conveyed 
shall  exceed  the  amount  of  the  debt 
or  liability  ;  unless  he  shall  have 
received  rents  or  profits  or  made 
sale  of  the  land.  Biasell  v.  Strong 
Sf  IV.  662 

UNITED  STATES. 

1  Although  the  authority  of  the  Su- 
preme Court  of  the  United  States 
IS  supreme  where  it  has  jurisdiction, 
yet  before  executing  its  mandate 
upon  the  reversal  of  a  judgment  of 
a  State  court,  the  State  court  may 
look  into  the  proceedings,  in  order 
to  have  a  revision  of  the  decision, 
in  case  it  shall  be  of  opinion  that 
the  court  of  the  United  States  has 
assumed  jurisdiction  by  mistake. 
DetmU  V.  Harris,  364 

3.  The  lien  of  the  United  States  for 
duties  is  restricted  to  the  specific 
goods  on  which  the  duties  have  ac- 
crued. Ibid. 

USAGE. 
I   A  usage  rf  a  particular  business  is 


not  sufficiently  proved  by  the  testi- 
mony of  only  one  witness  in  sup 
port  of  it,  where  another  witness 
equally  familiar  with  the  business 
denies  it,  and  where  other  witness- 
es on  the  subject  might  be  had 
ParrottY,  Teacher,  426 

2.  Therefore  where  the  plaintiffs'  case 
depended  on  their  proving  the  usage 
of  a  particular  business,  with  which 
many  persons  were  conversant,  ano 
they  offered  only  one  witness  to 
prove  it,  and  the  usage  was  denied 
by  a  witness  for  the  defendants  who 
had  the  same  means  of  knowledge 
as  the  plaintiffs'  witness,  a  verdict 
found  for  the  plaintiffs  was  set  aside 
and  a  new  trial  granted.  Ibid 

See  Attachment,  6,  7. 

Bill  op  Exchange,  See.  7,  8. 
Contract,  1,2, 

VARIANCE. 
SeeMiLh,  1. 

VERDICT. 

See  Judgment,  Arrest  of. 
New  Trial,  3, 4, 

VOTES. 

Printed  votes  are  written  votes,  with 
in  the  meaning  of  the  provision  iu 
the  constitution,  that  every  "mem- 
ber of  the  house  of  representatives 
shall  be  chosen  by  vnritten  votes." 
Henshaw  v.  Foster,  312 

WARRANT. 
See  Way,  8. 

WAY 

Bridge. 

1.  Where  an  act  creating  a  corpoia< 
tion  to  build  a  bridge  and  allowing 
three  years  for  the  completion  of 
the  bridge,  prescribed  that  it  should 
he  built  with  a  draw  and  piers,  and 
the  corporation  erected  the  bridge 
and  took  toll  for  more  than  a  year 
without  building  any  piers,  it  was 

607 
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keU,  that  they  were  liable  to  indict- 
ment for  such  neglect,  although  the 
three  years  had  not  elapsed.  Cotn- 
numwealth  v.  ^ewhuryport  Bridge. 


HlOHWAT 

€  Where  a  road  proposed  to  be  made 
between  two  towns  in  the  county  of 
B.  would  pass  through  the  county 
of  P.,  it  was  held  not  to  be  improper 
for  the  commissioners  of  highways 
of  B.,  before  locating  the  road,  to 
take  a  bond  from  individuals,  that 
so  much  of  the  road  as  was  situated 
in  the  county  of  P.,  should  be  laid 
out  by  the  commissioners  of  high- 
ways of  the  county  of  P.,  and  that 
if  it  was  not  laid  out,  it  should  be 
built,  kept  open  and  kept  in  repair. 
Freetaton  v.  Bristol  County  Com" 
misnoners.  46 

9.  Where  the  commissioners  of  B.  lo- 
cated such  a  road  by  courses  and 
distances  from  the  town  of  T.  ''to  a 
notched  oak  tree  standing  in  the 
line  of  B.  and  P.  counties,  thence 
passinff  in  the  county  of  P.  four 
and  a  half  miles  to  a  sycamore  tree 
in  the  line  of  B  and  P.  counties," 
and  thence  by  courses  and  distan- 
ces to  the  town  of  N.,  it  was  held 
that  the  location  was  sufficient,  al- 
though the  trees  mentioned  were 
not  public  places ;  for  when  the 
road  should  be  made  through  the 
county  of  P.,  it  would  run  from  town 
to  town.  Ibid. 

Where  a  road  demanded  by  public 
convenience  and  necessity  has  been 
laid  out  and  made,  the  court  will 
not,  upon  the  application  of  a  town 
through  which  it  passes  but  which 
does  not  own  the  soil,  grant  a  certi- 
orari on  the  ground  that  the  pro- 
ceedings of  the  commissioners  of 
highways  were  not  returned  to  the 
regular  meeting  of  the  county  com- 
missioners next  after  the  perform- 
ance of  the  services  ;  though  if  the 
writ  were  issued,  such  irregularity 


would  be  sufficient  to  qoaah  the 
proceedings.  Ibid. 

5.  A  notice  by  the  commissioners  of 
highways,  to  all  persons  interested, 
of  the  time  and  place  appointed  for 
▼iewing  a  road  prayed  tor,  publish- 
ed in  a  newspaper  printed  within 
the  county,  is  a  legal  notice.    Ibid, 

6.  A  warrant  upon  the  county  treas- 
urer for  the  payment  of  a  sum  due 
for  constructing  a  road,  may  be 
drawn  by  the  county  commissioners 
at  other  times  than  at  stated  meet- 
ings of  the  commissioners  ;  conse- 
quently, a  valid  demand  upon  them 
to  draw  such  a  warrant  may  be 
made  at  such  other  times  HuU  v. 
Tke  InkabiianiB  qf  Berkshire.     553 

Town  Way. 

7.  Although  a  road  is  used  as  a  town 
way,  yet  in  an  action  against  the 
town  to  recover  damages  on  ac- 
count of  an  injury  sustained  from  a 
defect  in  the  way,  the  town  may 
show  that  the  road  was  not  duly 
laid  out  and  accepted  as  a  town 
way.     Jon'9  v.  Mdover.  146 

8.  A  warrant  for  a  town  meeting, 
signed  by  four  of  the  five  selectmen 
in  a  town,  contamed  an  article, 
'*  To  see  if  the  town  will  accept  of 
a  road  laid  out  by  the  selectmen  as 
follows,*' then  giving  a  particular 
description  of  it.  This  warrant  was 
recorded  in  the  town  books.    Held, 

1.  That  the  warrant  was  a  sufficient 
report  of  the  selectmen  of  the  town : 

2.  That  a  majority  of  the  selectmen 
might  lay  out  the  road  ;  and  there- 
fore that  the  warrant's  being  sign- 
ed only  by  four,  was  no  objection 
to  the  validity  of  the  laying  out  ; 

3.  That  the  evidence  of  the  laying 
out  of  the  road  was  sufficient.  Ibid. 

9.  A  town  voted  to  accept  a  road 
which  had  been  laid  out  by  the  se- 
lectmen, ''  provided  the  expense  do 
not  exceed  500  dollars."  Held, 
that  this  was  a  sufficient  accept- 
ance of  the  road  ;  and  the  cost  not 
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having  exceeded  that  sum,  the  town 
was  bound  to  keep  it  in  repair.  16. 
10  It  setvM  that  there  is  no  objection 
to  a  town's  having  a  town  way 
made,  part  of  the  expense  of  which 
IS  paid  by  individuals.  Ibid, 

Turnpike  Road. 

11.  Though  a  turnpike  corporation 
has  only  an  easement  in  the  land 
over  which  the  turnpike  road  is  lo- 
cated, it  may  make  any  use  of  the 
land  which  la  necessary  for  the  en- 
joyment of  its  franchise.  Tucker  v. 

Tower.  109 

12.  It  may  therefore  causes  dwelling- 
house  to  be  erected  for  the  toll- 
gatherer,  and  trees  to  be  cut  down, 
and  a  cellar  and  a  well  to  be  dug 
for  the  accommodation  of  the  house, 
on  land  over  which  the  turnpike 
road  is  placed,  without  being  liable 


to  an   action  for  trespass  by  the 
owner  of  the  land.  ibid 

WILL. 

1.  A  conveyance  by  a  testator  m  his 
lifetime  of  only  part  of  the  estate 
devised  in  his  will,  is  but  a  revoca- 
tion pro  taniOf  and  furnishes  no 
reason  why  there  should  not  be  a 
probate  of  the  will.  Hatoes  v.  Hum' 
phrey,  350 

2.  The  construction  and  validity  of 
particular  clauses  in  a  will  are  not 
to  be  inquired  into  on  an  applica- 
tion to  a  judge  of  probate  to  ap-* 
prove  and  allow  the  will.  Ibid 

See  Evidence,  15,  16,  17 

WITNESS. 

See  Evidence. 

Practice,  7,  8,  10 
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CASES 

▲ROUED   AND   DETERMINED 


n  VBs 


SUPREME  JUDICIAL    COURT 


COUNTIES,  OF  HAMPSHIRE,  FRANKLIN  AND 

HAMPDEN,  SEPTEMBER  TERM  1830, 

AT  NORTHAMPTON. 


Hon.  LEMUEL  SHAW,  Chief  Justice 
Hon.  SAMUEL  PUTNAM,      > 
Hon.  SAMUEL  S.  WILDE,     V  Justick 
Hon.  MARCUS  MORTON,     ^ 


John  Rathbone  versus  Samuel  Rathbone. 


b  an  aotioii  of  debt  opoo  a  judgment  noorerad  in  another  BtMe,  h  b  wilkiiet  fcr 
the  plaintiff,  upon  the  inoe  of  na/  ImI  r«eorrf,  to  produce  a  eopj  of  the  record  of  tkt 
jodgment,  without  prodocing  a  eopy  of  the  record  of  the  antecedent  or  wibteqinBt 
prooeedingt. 

Where,  bj  the  forms  of  proceeding  in  another  State,  judgment  ie  entered  for  the  pen* 
alty  of  a  bond  and  a  JUri  fada*  issuei  for  only  the  snm  actually  due  to  the  phiatiff, 
if  an  action  of  debt  on  soch  judgment  is  brought  in  this  State,  and  the  issue  of  mil 
Hd  netrd  is  found  for  the  pbintiff,  the  judgment  will  be  that  there  n  such  a  record* , 
and  an  eiecntion  will  be  awarded  for  the  sum  actually  due  to  the  plaintiff. 

This  was  an  action  of  debt.  The  declaration  s^ts  forth, 
that  the  plaintiff  recovered  a  judgment  against  Samuel  Rath- 
bone  and  Joshua  Downer  in  the  Supreme  Court  of  New  York, 
in  1821,  for  the  sum  of  $25,200,  for  his  damages,  and  for  the 
sum  of  $  I9'66,  costs  of  suit,  protU  patet  per  recordumj  which 
judgment  still  remains  in  full  force,  not  reversed,  annulled,  or 
satisfied. 
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Aathbone         Plea,  nulHel  record ;  and  issue  thereon. 

RftthlM>n#>         ^^^  plaintiff,  in  support  of  the  issue  on  his  part,  produced 

*    a  copy  of  a  record  of  the  Supreme  Court  of  New  York,  by 

which  it  appeared  that  the  action  in  that  court  was  upon  a  bond 

for  the  sum  of  $25,200,  and  that  the  judgment  was  rendered 

for  that  sum,  as  damages,  and  for  $  19*66,  costs  of  suit. 

I  ttipeared  that  Samuel  Ratbbone  and  Downer  gave  tbo 
plaintiff  a  bond,  dated  in  December  1819,  in  the  penal  sum 
of  $25,200,  conditioned  for  the  payment  of  $12,600,  with 
mterest,  on  or  before  January  1st,  1820.  They  likewise  gavt* 
him  a  warrant  of  attorney,  authorizing  a  judgment  to  be  con- 
fessed for  the  amount  of  the  bond.  On  the  6th  of  January, 
1821,  the  plaintiff  filed  in  the  o£Bce  of  the  clerk  of  the  Su- 
preme Court  of  New  York,  a  declaration  on  the  bond,  with 
oyer  or  a  copy  of  the  bond,  and  the  warrant  of  attorney.  By 
virtue  of  this  warrant,  an  attorney  of  that  court  appeared  to 
the  suit,  by  filing  a  common  bail-piece  and  a  cognovit  acHo' 
nemj  whereby  the  plaintiff's  right  to  recover  $25,200  on  the 
bond  was  confessed.  The  plaintiff  then,  on  the  same  day, 
filed  in  the  clerk's  office  his  record  of  such  recovery,  and  the 
clerk  issued  a  writ  of  fieri  facias  on  the  judgment,  which  was 
returned  satisfied  as  to  a  part,  and  unsatbfied  as  to  the  residue. 
The  plaintiff,  to  prove  the  issue  on  his  part  in  the  present 
action,  produced  a  copy  of  the  judgment  record;  but  the 
defendant  objected  that  it  was  not  a  copy  of  the  whole  record, 
inasmuch  as  it  did  not  contain  either  the  warrant  of  attorney, 
or  theji«ri/act<w. 

Sqit^SSM;  J.  H.  Ashmun^  R.  E.  J^'ewcomby  and  H.  G.  Mwcomb,  for 
the  plaintiff,  read  a  written  opinion  of  Kenty  formerly  chief 
justice  of  the  Supreme  Court  of  New  York,  that  according  to 
the  practice  of  that  court,  and  the  law  of  New  York,  the 
document  produced  by  the  plaintiff  as  above  mentioned,  con* 
tains  the  whole  record  of  a  judgment  entered  up  on  a  bond 
and  warrant  of  attorney  to  confess  judgment  accompanying  the 
«ame ;  and  that  if  an  action  of  debt  had  been  brought  upon 
the  judgment  in  the  courts  of  that  State,  and  the  cause;  were 
tried  upon  issue  joined  on  the  plea  of  nul  tieh  record^  this 
document  would  be  conclusive  evidence  of  the  issue  in  favoi 
of  the  plaintiff;  and  that  the  fieri  facias  or  other  process  of 
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execution,  and  the  proceedings  thereon,  constitute  no  part  of  Ratliboiia 
the  record  requisite  to  sustain  the  issue  in  such  a  suit.  They  R^t^oMi 
cited  1  Chit.  PI.  364,  366.  

WelU  and  Maxwelly  cotUra^  said  that  this  action  was  brought 
to  recover  the  whole  penalty  of  the  bond,  whereas  the  record 
of  a  judgment  In  another  Stale,  when  made  the  foundation  of 
an  action  here,  ought  to  state  the  sum  which  the  plaintiff  is 
actually  entitled  to  recover.  Lawleti  v.  Hacket^  16  Johns. 
R.  149.  If  the  plaintiff  is  to  recover  the  whole  penalty, 
greater  effect  is  here  given  to  the  judgment  of  another  State 
than  it  would  have  in  the  State  where  it  was  rendered  ;  for  by 
the  course  of  proceedings  in  New  York,  the  plaintiff  could 
have  execution  for  no  more  than  the  sum  due  to  him.  The  • 
plaintiff  ought  to  set  forth  the  nature  of  such  a  judgment  in 
order  to  prevent  injustice  being  done  to  the  defendant.  To 
show  that  a  judgment  entered  on  a  bond  and  warrant  of  attor- 
ney is  subject  to  an  equitable  jurisdiction  of  the  court,  they 
cited  Frasier  v.  jPrower,  9  Johns.  R.  80  ;  Richmond  v.  Rob' 
erUy  7  Johns.  R.  319 ;  EAng  v.  Shawy  3  Johns.  R.  142 ; 
Lawless  v.  Hacket^i  16  Johns.  R.  149. 

Per  Curiam.*     We  think  the  copy  of  the  record  of  the    SepL  35m 
judgment  alone,  without  the  antecedent  proceedings,  is  suffi-         °^* 
cient  to  maintain  the  issue  on  the  part  of  the  plaintiff :  as  when 
an  action  is  brought  upon  a  judgment  rendered  in  this  Common-  \ 

wealth,  it  is  enough  for  the  plaintiff  to  produce  a  copy  of  the 
record  of  the  judgment,  without  producing  a  copy  of  the  writ. 
If  the  defendant  can  derive  advantage  from  proving  the  ante- 
cedent or  subsequent  proceedings,  be  can  produce  the  record 
of  them. 

The  question  then  is,  as  the  judgment  was  entered  up 
on  a  warrant  of  attorney  to  confess  judgment  on  a  bond  for 
$26,300  conditioned  for  the  payment  of  half  that  sam,  what 
judgment  shall  now  be  rendered.  Execution  ought  not  to 
be  issued  for  $26,200,  for  it  appears  the  bond  was  for  a 
penal  sum ;  but  the  judgment  will  be,  that  there  is  such  a 
record  as  the  plaintiff  alleges,  and  he  must  show  what  sum  is  ^ 

justly  due  to  him,  and  take  execution  for  that  amount.     As  we 

•  PtarUr^  ehief  Joslice,  Futnam^  WUds^  and  iAforfoa,  jusIIms. 
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cannot  pursue  the  mode  used  in  the  State  of  New  York,  wheie 
a  specification  of  the  nature  and  consideration  of  the  debt  is 
to  be  filed,  under  certain  statnte  regulations,  we  must  proceed 
in  analogy  to  our  own  practice.  We  have  one  class  of  cases, 
where  the  penalty  of  a  bond  is  confessed  to  be  forfeited,  and 
the  obligor  is  heard  in  chancery,  and  execution  issues  for  the 
sum  found  due  to  the  plaintiff  upon  such  hearing.  To  these 
cases  the  one  before  us  bears  a  strong  resemblance. 


Seneca  Holland  et  oL  versus  Lucinda 
Dickinson  et  al. 

A  put  of  the  real  estate  of  an  inteitate  being  rei|oired  for  the  payment  of  his  nebu 
hie -widow  and  children  (some  of  them,  being  minors,  by  their  guardians)  agreerl 
that  the  whole  should  be  sold  together,  and  that  the  interest  of  one  third  of  the  pro- 
ceeds shoold  be  secured  to  the  widow  during  her  life.  Upon  the  petition  of  D.  as 
guardian  of  one  of  the  minors,  and  of  the  widow  as  guardian  of  the  others,  D.  wan 
licensed  to  sell  the  shares  of  the  minors,  and  he  made  a  sale  accordingly,  the  other 
heirs  joining  in  the  couTeyance  and  the  widow  releasing  her  dower.  D.  afterwajrds 
executed  a  note  with  surety,  which  was  subsequently  secured  by  a  mortgage,  for  the 
amount  of  one  third  of  the  proceeds,  payable  to  the  heirs,  with  interest  payable  tn 
the  widow  for  her  life,  and  delivered  the  same  to  the  widow,  who  deposited  it  with 
Q.  for  the  benefit  of  all  concerned.  Afterwards,  without  the  knowledge  of  the 
heirs,  the  note  was  exchanged  for  two  notes  given  by  other  promisors,  amounting 
to  the  same  sum,  one  payable  to  the  widow  or  order,  the  other  to  B.  or  order.  It 
was  heid,  that  a  bill  in  equity  in  favor  of  the  heirs,  either  to  enjoin  these  promtaors 
from  paying  the  principal  to  the  promisees,  or  to  compel  the  promisees  to  give  •»*- 
curity,  would  not  lie  under  St.  1817,  c.  87,  on  the  ground  that  here  was  a  trust 
arising  in  the  settlement  of  an  estate,  nor  under  St,  1823,  c.  140,  on  the  ground 
that  the  parties  were  partners  or  tenants  in  common  in  the  fund  or  securities. 

This  was  a  bill  in  equity  brought  by  some  of  the  heiis 
of  Perez  Dickinson  against  Lucinda  Dickinson  and  Lucius 
Bolt  wood. 

The  bill  states  that  Perez  died  in  1813,  intestate,  leading  a 
widow  (Lucinda,  the  defendant)  and  seven  children,  two  of 
them  being  of  age  and  the  others  under  age  ;  that  a  small  part 
of  the  intestate's  real  estate  being  required  for  the  payment  of 
his  debts,  the  widow  and  heirs  entered  into  a  parol  agreement 
that  the  whole  of  it  should  be  sold  together;  that  in  1817, 
upon  the  petition  of  Samuel  F.  Dickinson  as  guardian  of  one 
of  the  minors,  and  of  Lucinda  Dickinson  as  guardian  of  the 
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others,  Samuel  F.  Dickinson  was  licensed  to  sell  the  respec- 
tive shares  of  the  minors  ;  that  accordingly  the  whole  real 
estate  was  sold  and  conveyed  in  that  year,  for  $10,790*10, 
the  other  heirs  joining  in  the  conveyance,  and  the  widow 
releasing  her  dower  in  consideration  of  having  secured  to  her 
the  interest  of  one  third  part  of  the  proceeds ;  that  each  heir 
received  his  share  of  the  other  two  thirds  ;  that  Samuel  F. 
Dickinson,  ou  April  1st,  1823,  executed  his  promissory  note 
with  sufficient  surety,  and  afterwards  gave  further  security  by  a 
mortgage  of  sufficient  real  estate,  for  the  sum  of  $3596*73, 
payable  to  the  heirs  of  the  intestate,  at  the  decease  of  the 
widow,  with  interest  payable  to  the  widow  during  her  life ; 
that  Samuel  F.  Dickinson  delivered  the  note  to  the  widow, 
she  being  entitled  to  the  interest  in  her  own  right,  and  to  the 
custody  of  the  note  in  right  of  her  wards  equally  with  the 
other  heirs ;  which  note  she,  on  the  same  day,  delivered  to 
Bohwood,  as  her  agent  and  attorney,  and  as  the  common 
depositary  of  the  same  for  the  benefit  of  all  concerned  therein, 
and  she  has  since  received  the  interest;  that  on  November 
Idth,  1828,  Boltwood,  by  her  direction,  and  without  the 
knowledge  of  the  plaintiffs,  gave  the  note  up  to  J.  Leland  and 
N.  Dickinson,  who  had  taken  upon  themselves  the  obligation 
to  pay  it  for  Samuel  F.  Dickinson,  and  that  Boltwood  received 
of  them,  for  part  thereof,  a  note  for  $2500,  payable  to  the 
widow  or  her  order  on  demand  with  interest,  and  for  the 
residue,  another  note  payable  to  Boltwood  or  order  on  demand 
with  interest ;  and  that  the  widow  claims  the  absolute  property 
in  these  two  notes,  and  the  right  of  disposing  of  them  as  her 
own  ;  by  means  whereof  the  heirs,  and  especially  the  plaintiffs, 
have  lost  their  control  over  the  original  note  and  their  property 
therein.  Wherefore  the  plaintiffs  pray  that  the  widow  and 
Boltwood  may  be  prohibited  from  collecting  of  Leland  and 
N.  Dickinson  the  principal  of  the  notes  given  by  them,  or  that 
the  widow  and  Boltwood  may  be  compelled  to  give  security 
for  the  benefit  of  the  plaintiffs  and  others  interested  therein. 
They  also  pray  for  general  relief. 

The  defendants  filed  a  general  demurrer. 

8.  F.  Dickinson^  for  the  plaintiffs,  contended  that  the  Court 
'^ould  take  cognizance  of  the  bill,  by  virtue  of  Si.  1817,  c.  87, 
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giving  them  authority  to  determine  in  equity,  all  cases  of  trust 
arising  ^^  in  the  settlement  of  estates.''  No  decision  is  to  be 
found  under  this  class  of  trusts,  but  the  equity  power  of  the 
Court  has  been  liberally  extended  in  all  cases  coming  within 
any  of  the  classes  proTided  for  in  this  and  other  statutes. 
East  Sudbury  y.  Belknap^  1  Pick.  512;  Charki  Sivw 
Bridge  v.  Warren  Bridge^  6  Pick.  395 ;  Jones  v.  Boston 
Mill  Corp.  4  Pick.  511;  CommontoeaUk  v.  Sumner j  5  Pick. 
360.  This  was  a  trust  arising  out  of  the  settlement  of  an 
estate.  An  estate  is  not  settled  until  distribution  is  made 
among  the  heirs.  This  trust  need  not  be  created  by  writing. 
4  Pick.  511. 

The  Court  have  jurisdiction  of  the  case,  by  virtue  of  St. 
1823,  c.  140,  §2,  giving  them  power  to  ^^determme  in  equiQr 
all  disputes  between  copartners,  joint  tenants,  and  tenants  in 
common."  Copartners  may  be  understood  to  embrace  all 
having  a  common  interest  in  the  fund,  as  well  as  actual  partners 
in  trade.  Ferry  y.  Henry ^  4  Pick.  75  ;  Chandler  v.  Chand* 
far,  ibid.  78.  But  however  this  may  be,  the  plaintiffs  are 
tenants  in  common  in  the  securities,  and  have  a  joint  interest 
in  them.  There  is  no  adequate  remedy  at  law  ;  and  if  any, 
the  defendants  may  be  insolvent.  The  bill  is  for  relief  gen* 
erally,  and  the  Court  have  power  to  grant  it. 

fVells  and  BoUtoood^  for  the  defendants. 

Per  Curiam.  The  grounds  of  the  demurrer  seem  to  be, 
that  the  Ct)urt  have  not  equity  jurisdiction  over  the  case,  and 
that  there  is  a  remedy  at  law. 

The  plaintiffs  contend  that  the  bill  discloses  a  trust  within 
the  meaning  of  the  statute  of  1817,  giving  to  this  Court  equity 
powers  in  cases  of  trust  <^  arising  in  the  settlement  of  estates.'' 
It  is  not  easy  to  determine  from  the  language  itself,  what  is 
the  meaning  of  this  clause  of  the  statute,  nor  has  it  been 
ascertained  by  judicial  decisions.  We  go  no  further  at  present 
than  to  say,  that  the  case  before  us  does  not  come  within  the 
statute. 

The  relation  of  trustee  and  cestui  que  trust  does  not  exist  be- 
tween these  parties.  The  defendant  Boltwood  is  a  stranger  to 
the  plaintiffs,  and  has  no  other  relation  to  the  transaction  than 
as  agent  of  the  other  defendant,  Lucinda  Dickinson.  She 
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was  the  widoi¥  of  Perez  Dickinson,  and  the  plaintiffs  were  two 
of  bis  children  and  heirs  at  law.  Some  real  estate  descended 
to  them,  in  which  she  had  a  right  of  dower.  But  she  was  not 
the  administrator,  nor  their  guardian,  nor  the  person  licensed 
to  make  the  sale.  K  therefore  the  sale  of  real  estate,  under  a 
license  by  virtue  of  the  statutes,  maj  be  regarded  as  a  proceed- 
ing in  the  settlement  of  the  estate  of  the  deceased,  whose  lands 
are  thus  sold,  and  the  person  licensed  as  charged  with  a  trust 
under  the  same,  it  would  not  reach  this  case,  inasmuch  as  the 
widow  exercised  no  such  authoritj,  and  therefore  stood  charged 
with  no  such  trust. 

The  parol  agreement  set  forth,  as  to  the  disposition  to  be 
made  of  the  proceeds  of  these  sales,  was  an  after  and  indepen- 
dent agreement.  It  might  have  been  very  proper,  to  the  due 
execution  of  the  intentions  of  these  parues,  to  provide  that 
these  proceeds  should  be  placed  in  the  hands  of  a  trustee  to 
invest  and  keep  them  at  interest,  to  pay  the  interest  to  the  widow 
during  her  life,  and  to  distribute  the  principal  among  the  heirs 
afterwards.  But  no  such  trust  was  created,  and  if  there  had 
been,  it  would  have  been  a  trust  arising  under  the  agreement, 
and  not  under  the  settlement  of  an  estate. 

Nor  is  there  any  better  ground  upon  which  to  maintab  the 
jurisdiction  of  the  Court  and  sustain  this  bill,  by  force  of  the 
statute  of  1823,  c.  140,  giving  remedies  in  equity,  where  obli- 
gations and  securities  are  wrongfully  detained,  and  in  cases  of 
controversy  between  copartners,  joint  tenants,  and  tenants  in 
common. 

By  the  agreement  set  forth  in  the  bill,  the  widow,  as  to  the 
fund  in  question,  having  one  third  of  the  proceeds  of  the  real 
estate,  was  to  receive  the  interest  during  her  life,  and  then  the 
heirs  to  receive  and  distribute  the  principal. 

If  no  other  person  was  appointed  to  receive  the  interest  and 
pay  it  over  to  her,  it  seems  to  follow  of  course  that  she  must 
have  the  control  of  the  fund,  m  order  to  keep  it  at  interest  and 
to  receive  the  income.  This  might  be  an  improvident  agree- 
ment, and  might  render  the  fund  for  the  heirs  insecure  ;  but 
this  would  arise  from  the  nature  of  the  agreement  itself,  and 
would  not  warrant  a  proceeding  in  equity,  to  take  from  her  the 
control  of  the  fund  acquired  under  it.     If  such  was  the  efiect 
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of  the  agreement,  the  defendant  Lucinda  Dickinson  seems  en- 
titled to  the  sole  control  of  the  fund,  and  of  course  to  the  cus- 
tody of  the  securities,  and  so  it  was  considered  by  the  parties, 
by  delivering  them  to  her.  Nor  are  the  plaintiffs  tenants  in 
common  with  her,  either  in  the  fund  itself  or  in  the  securities. 

There  is  one  suggestion  in  the  bill,  entitled  to  a  passing 
notice ;  it  is,  that  the  notes,  secured  by  sureties  and  also  by 
mortgage,  given  by  Samuel  F.  Dickinson,  for  the  amount  ii; 
controversy,  were  in  terms  made  payable  to  the  plaintiffs  and 
others,  the  heirs  of  Perez  Dickinson,  and  the  interest  only 
made  payable  to  Lucinda  Dickinson.  If  such  is  the  fact,  it  is 
difficult  to  perceive  how  any  valid  payment  of  the  principal 
can  be  made  to  her,  or  how  the  fact  of  her  giving  up  or  sur- 
rendering the  note,  it  being  done  wrongfully  and  without  author- 
ty,  can  afford  any  valid  discharge  to  the  persons  liable  for  such 
note  and  mortgage.  If  such  be  the  case,  we  do  not  perceive 
why  the  heirs  may  not,  by  preserving  proof  of  the  fact,  when 
their  right  to  collect  the  principal,  by  the  terms  of  the  obliga- 
tion, accrues,  by  the  death  of  the  widow,  bring  their  action  and 
recover  the  amount.  These  remarks  however  are  founded 
upon  a  suggestion  in  the  bill,  not  very  fully  developed,  and  may 
perhaps  not  be  warranted  by  the  facts  as  they  actually  exist. 
If  it  were  so  however,  until  their  right  does  accrue,  the  widow 
would  be  entitled  to  the  custody  of  the  securities,  and  the  rem-  • 
edy  of  the  plaintiffs  would  be  at  law.  We  are  therefore  of 
opinion  that  the  case  is  not  within  either  of  the  statutes  cited, 
tdat  it  is  not  within  the  eqinty  jurisdiction  of  the  Court,  and 
therefore  must  be  dismissed. 
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James  Bull  et  al.  versus  Eli  Loyeland. 

4  witnen  is  bound  to  UMwer  a  qnestioo  in  a  matter  pertinent  to  the  inoe,  where  hii 
answer  will  not  expose  him  to  criminal  proaseotion,or  tend  to  subject  him  to  a  pen- 
alty or  forfeiture,  although  it  may  otherwise  adyersely  affect  his  pecuniary  interest. 

50  a  witness  may  be  compeOedv  nnder  a  aubpcma  duett  tecwn,  to  produce  a  document 
in  his  posseasionjnnl«ss  he  has  a  faiwful  or  reasonable  excuse  for  withholding  it, 
aitboogh  the  production  of  it  will  adversely  affect  his  pecuniary  interesu 

Of  the  bwruhMss  or  raasonableness  of  such  excuse,  the  oourt  and  not  the  witness  is 
to  judge. 

fn  n  action  upon  a  promissory  note,  a  witness  served  by  the  plaintiff  with  m  «ii^ 
p9km  Aicm  ttam  to  prodDoe  the  note,  testilied  diat  the  defendant,  a  meehanie, 
assigL*ed  his  property  to  the  witness,  who  was  a  creditor,  and  that  the  plaintiff  and 
the  other  creditors  put  their  denuinds,  including  the  note  in  question,  into  the  hands 
of  the  witness  for  collection,  under  an  agreement  that  be  might  furnish  stock  to  the 
defendant  to  work  up  for  the  benefit  of  the  creditors,  and  that  the  proceeds  of 
all  the  property  should  be  applied  first  to  the  repayment  of  the  advances  made  by 
the  witness,  and  the  surplus  to  the  payment  of  the  demands,  and  that  a  large  sura 
was  due  to  the  witness  on  acconnt  of  his  advances.  Held,  that  be  was  not  boanH 
to  produce  the  note  for  the  purpose  of  sustaining  the  action. 

Htld,  also,  that  as  no  period  was  specified  for  the  continuance  of  the  witness's  agen- 
cy, a  reasonable  time  must  be  alk)wed,  and  that  a  creditor  must  be  considered  as 
acquiescing  in  the  time  taken  by  the  agent,  unless  he  gave  notice  to  him  to  hasten 
the  collection  of  the  demands. 

Held,  also,  that  a  creditor  could  not  secure  his  own  demand  by  attaching  the  proper- 
ty, without  first  giving  notice  to  the  other  creditors  and  putting  them  in  the  same 
situation  which  they  were  in  before  the  agreement  was  made. 

AssuMPBiT  upoD  a  promissory  note,  dated  September  22d^ 
1833,  for  $257*78,  payable  to  Bull  &  Clark,  the  plaintiffs. 

The  plaintilFs  had  served  a  subpana  duces  tecum  upon  D. 
S.  Whitney,  one  of  the  firm  of  Tappan  &  Whitney,  requiring 
him  to  produce  the  note. 

At  the  trial,  before  Wilde  J.,  Whitney  admitted  that  he  bad 
the  note  in  bis  hands,  but  be  declined  producing  it  unless  by 
order  Y  court.  He  testified  that  it  came  into  his  possession 
under  the  following  circumstances.  In  September  1823, 
Loveland,  who  was  a  cabinet-maker,  being  indebted  to  Tappan 
&  Whitney,  J.  D.  Whitney,  J.  D.  &  A.  Whitney,  and  Bull 

51  Clark,  made  an  assignment  to  them  of  his  property,  with  an 
agreement  that  the  stock  in  his  shop  should  be  worked  up  by 
him  under  their  direction,  and  that  the  whole  property  should 

oe  applied  to  the  payment  of  their  claims,  which  were  to  be  10 

paid  in  full,  if  the  property  should  be  sufficient  for  that  purpose^ 
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Bun  or  ratably,  if  not.  In  November  1833,  the  assignees  being  de« 
Loveiand.  ^^^^^^  ^^  sustaining  Loveland  in  business,  and  other  creditors 
having  no  security  for  their  demands,  the  assignees  offered  to 
allow  the  other  creditors  to  participate  in  the  benefits  of  the 
assignment,  if  they  would  place  their  demands  entirely  under 
the  control  of  the  assignees  ;  which  proposal  was  accepted. 
At  that  tima  the  three  firms  of  Tappan  &  Whitney,  J.  D.  & 
A.  Whitney,  and  Bull  &  Clark,  held  the  whole  property  ;  but 
it  was  then  agreed,  (Bull  &  Clark  acting  principally  by  Clark,) 
that  all  the  claims  should  be  put  mto  the  hands  and  under  the 
control  of  Tappan  ti  Whitney  as  the  agents  of  the  three  firms, 
and  that  they  should  manage  the  business  in  the  best  manner 
they  could  tor  the  benefit  of  all  concerned.  It  was  soon  after- 
wards agreed  that  the  necessary  purchases  should  be  made,  and 
that  the  debts  thus  contracted  should  be  first  paid,  and  the  old 
debts,  as  fast  as  should  be  convenient.  Under  this  agreement 
Tappan  &  Whitney  have  ever  since  acted  as  the  agents  of  the 
creditors,  advancing  from  time  to  time  the  necessary  capital, 
and  Loveland  has  continued  to  transact  business  in  the  same 
manner  as  before  the  assignment,  subject  to  the  control  of  the 
agents.  The  situation  of  the  whole  concern  has  been  con- 
stantly known  to  each  of  the  three  firms  before  mentioned,  and 
the  agents  have  uniformly  asked  the  advice  of  some  members 
of  the  other  firms,  in  case  of  any  doubt  or  difficulty.  The 
debts  of  some  of  the  smaller  creditors  have  been  paid,  and  two 
dividends  have  been  made  among  the  assignees  and  other  cred* 
itors ;  the  first  dividend  paid  to  Bull  &  Clark,  on  January  1 0th, 
1825,  amounting  to  $30,  and  the  second,  paid  to  them  on 
November  4th,  1825,  amounting  to  the  same  sum.  The  agents 
have  made  the  necessary  advances  in  the  transaction  of  the 
business,  with  full  confidence  that  no  creditor  was  entitled  to 
withdraw  his  demand  and  by  an  attachment  of  the  property  de- 
prive them  of  their  security  for  the  advances  so  made,  without 
at  least  first  requesting  them  to  bring  the  business  to  a  close  and 
allowing  them  reasonable  time  for  that  purpose.  No  such  re- 
quest has  ever  been  made,  and  no  demand  was  made  for  the 
note,  until  after  the  commencement  of  this  action.  The  ori- 
li  ginal  demand  of  Tappan  &  Whitney  was  $339*97,  and  the 
debt  due  to  them  for  advances  amounted,  at  the  time  when  the 
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action  was  commenced,  to  about  $  1500.     The  property  at-        Boll 
tached  in  this  action  was  either  embraced  by  the  assignment,  or    i^y^\%ni, 
had  been  purchased  since,  in  pursuance  of  the  arrangements  ■ 
abore  mentioned. 

The  question,  whether  the  witness  ought  to  be  compelled  to 
produce  the  note,  was  reserved  for  the  consideration  of  the 
whole  Court,  the  parties  agreeing,  that  if  he  ought  to  have  becQ 
compelled  to  produce  it,  the  defendant  should  be  defaulted ; 
otherwise,  that  the  plaintiffs  should  become  nonsuit. 

Forbes^  for  the  plaintiff.  To  justify  the  non-production  of  the  SepL  HM 
note,  the  witness  must  prove  that  he  has  a  rightful  control  of  it, 
or  an  interest  in  it  as  regards  the  event  of  this  suit.  It  was  placed 
in  his  hands  as  an  i^ent  of  the  three  firms,  but  he  has  unreason- 
ably neglected  to  collect  even  the  interest  due  upon  it,-  and  for 
this  reason  he  has  no  right,  either  legal  or  equitable,  to  retain 
the  control  of  it.  Nor  has  he  any  direct  interest  in  the  note  ; 
and  he  can  be  indirectly  interested,  only  because  the  plaintiff's 
execution  may  by  possibility  exhaust  the  defendant's  funds. 
This  will  not  excuse  him  from  producing  the  note.  1  Phil. 
Gv.  335 ;  Devoll  v.  Brownell,  5  Pick.  448  ;  1  Stark.  Ev. 
135  ;  Stoddard^  Lessee  v.  Mannings  2  Har.  &  Gill,  147  ; 
3  Stark.  Ev.  1721  ;   Reed  v.  Jamesj  1  Stark.  Rep.  132; 

2  Powell  on  Mortg.  (by  Rand),  633  a.  Trover  would  lie  for 
the  note  ;  the  legal  right  to  it  is  in  the  plaintiff.  Unless  the 
witness  may  be  compelled  to  produce  the  note,  he  may  de- 
prive the  plaintiff  of  his  remedy  against  the  defendant,  so  long 
as  the  defendant  shall  remain  in  the  slightest  degree  indebted  to 
the  witness. 

L.  S^ofijf,  eon/rd,  contended  that  in  this  Commonwealth  a 
witness  is  not  obliged  to  testify  against  his  own  pecuniary  inter- 
est. Peake's  Ev.  (3d  ed.)  168,  194,  cites  Si.  46  Geo,  3, 
e.  37  ;  1  Hall's  Law  Joum.  223 ;  United  States  v.  Grundy^ 

3  Cranch,  343  ;  Webster  v.  Lee,  5  Mass.  R.  334  ;  JippUton 
V.  Boyd  J  7  Mass.  R.  131.  A  witness  attending  under  a  niA- 
pmna  duces  tecum  is  not  bound  to  produce  a  paper  against  his 
interest,  any  more  than  he  is  to  testify  against  his  interest. 
Miles  V.  Dawson^  1   Esp.  R.  405  ;  Jimey  v.  Longy  9  East, 

473 ;  Corsen  v.  Dubaisj  1   Holt's  N.  P.  R.  239 ;  3  Stark.  li 

Ev.    1722,   1724.     The  production  of  the  note  in  question 

u 


Digitized  by  VjOOQIC 


12  HAMPSHIRE,  FRANKLIN  AND  HAMPDEN. 

Bull        would  be  prejudicial  to  the  interest  of  the  witness,  and  oi 
LoveUnd.     course  he  was  not  compellable  to  produce  it. 
Oct,  \sL  Shaw  C.  J.  delivered  the  opinion  of  the  Court.     In  thi^ 

case,  the  general  question  has  been  argued  at  some  length, 
whether  a  witness,  without  his  own  consent,  can  be  called  to 
testify  to  hny  fact  pertinent  to  the  issue  between  other  parties 
where  such  testimony  may  tend  to  charge  him  with  a  debt,  oi 
subject  him  to  pecuniary  loss  or  liability,  but  where  it  does  not 
tend  to  expose  him  to  punishment,  or  subject  him  to  any  pen- 
alty or  forfeiture 

This  question  has  been  the  subject  of  much  discussion  and 
difference  of  opinion,  among  eminent  judges,  and  those  of  the 
greatest  experience  in  nisi  prius  trials,  both  in  England  and  in 
the  United  States. 

In  the  case  of  United  States  v.  Grundy^  3  Cranch,  344,  it 
seemed  to  be  taken  for  granted  by  Marshall  C.  J.,  that  a  man 
in  a  civil  case  is  not  bound  to  testify  against  his  interest.  But 
that  was  before  the  discussions  in  England,  and  the  opinions  of 
the  judges  in  the  House  of  Lords,  growing  out  of  questions 
raised  in  Lord  Melville's  trial.  Besides,  the  question  was  not 
argued,  and  it  arose  where  the  witness  was  called  to  testify  to 
a  fact  which  would  have  rendered  a  ship  forfeited  under  the 
registry  acts  of  the  United  States,  in  which,  at  the  time  of  the 
forfeiture,  he  himself  claimed  an  interest. 

In  Webster  v.  Lee,  5  Mass.  R.  334,  it  was  stated  by  Par'^ 
sons  C.  J.,  in  giving  the  opinion  of  the  Court,  that  a  witness 
^^y>  if  ^  consents^  testify  against  his  own  interest.  Although 
(his  expression  implied  that  his  consent  was  requisite,  yet  the 
case  did  not  call  for  the  expression  of  an  opinion  upon  the 
question  whether  be  could  be  compulsorily  required  to  testify 
against  his  will. 

In  a  later  case  however,  AppUton  v.  Boyd^  7  Mass.  R.  ISl, 
the  same  point  again  came  before  the  same  eminent  judge  at 
nisi  prius,  upon  which  be  ruled  that  a  witness  cannot  be  re* 
quired,  without  his  consent,  to  testify  against  his  own  pecuniary 
interest.  This  point  among  others  was  reserved,  but  it  was 
not  argued  or  noticed  by  the  counsel  on  either  side.  In  giving 
19  the  opinion  the  Court  cited  no  authority  ;  and  in  noticing  this 
point,  seemed  to  take  the  rule  for  granted,  and  considered 
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ratner,  whether  from  the  facts  reported,  the  witness  had  an        Bull 
interest  in  the  question,  than  whether  by  law  it  would  excuse    i^o^eland. 
him  from  giving  his  testimony. 

In  England  this  subject  underwent  much  discussion,  pend- 
mg  the  impeachment  against  Lord  Melville,  in  1806,  upon 
which  occasion  the  question  was  put  to  the  judges  by  the 
House  of  Lords.  The  question  was  presented  in  two  or 
three  different  forms,  slightly  varying  in  terms,  but  it  was  sub- 
stantially the  same  in  each.  Eight  judges  and  the  chancellor 
were  of  opinion,  that  the  witness  was  bound  to  answer  a  ques- 
tion, although  his  answer  might  render  him  liable  to  a  civil 
action  ;  the  other  four  judges  expressed  a  contrary  opinion. 
In  order  to  remove  the  doubts,  which  such  a  difference  of 
opinion  among  eminent  judges  implied,  an  act  was  passed,  46 
Geo.  3,  c.  37,  declaring,  that  a  witness  cannot  by  law  refuse 
to  answer  a  question  relevant  to  the  matter  in  issue,  the  answer- 
ing of  which  has  no  tendency  to  accuse  himself,  or  to  expose 
him  to  a  penalty  or  forfeiture  of  any  nature  whatsoever,  by 
reason  only,  or  on  the  sole  ground,  that  the  answering  of  such 
question  may  establish  or  tend  to  establish,  that  he  owes  a  debt, 
or  is  otherwise  subject  to  a  civil  suit. 

This  act,  as  a  statute,  of  course  has  no  authority  here,  but 
as  strictly  a  declaratory  law  it  is  entitled  to  weight.  Lord 
Erskinej  then  lord  chancellor,  stated,  that  notwithstanding 
some  difference  of  opinion  among  high  authorities,  he  consid- 
ered the  law  so  far  precise,  clear  and  conspicuous  that  it  was 
necessary  no  new  law  should  be  promulgated,  otherwise  than 
in  the  form  of  a  declaratory  law.  In  this  suggestion  he  was 
countenanced  by  Lord  Eldon^  who  was  not  then  in  judicial 
office.  1  Phil.  Ev.  (Am.  ed.)  208  ;  Peake's  Ev.  (3d  ed.) 
193  ;  1  Hall's  Law  Journal,  223  ;  1  Stark.  Ev.  135. 

This  rule  has  recently  been  recognised  and  acted  on  in 
Maryland.  Taney  v.  Kempj  4  Har.  &  Johns.  348  ;  Stoddart 
▼.  Mannings  2  Har.  &  Gill,  147.  And  in  Pennsylvania. 
Baird  v.  Cochran^  4  Serg.  &  Rawle,  397. 

In  a  recent  case  in  this  Court,  it  has  been  held,  that  one 
summoned  as  trustee,  cannot  avoid  answering  questions  put  to 
hiro,  in  regard  to  the  validity  of  a  conveyance  under  which  14 

be  claims  title  to  property,  on  the  ground  that  it  may  affect  his 
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Boll  own  pecuniary  interest.  Devoll  v.  Brotonellj  5  Pick.  448. 
Loveiaod.  ^^'^  ^^  ^^^  precisely  in  point,  but  it  is  important  as  giving  a 
construction  to  a  constitutional  provision,  which  might  be  sup- 
posed to  stand  in  the  way  of  the  application  of  the  rule  in 
question  in  this  Commonwealth.  The  provision  is  found  in  the 
12th  art.  of  the  Declaration  of  Rights.  *^  No  subject  shall  be 
held  to  answer  for  any  crime,  &c.  or  be  compelled  to  accuse, 
or  furnish  evidence  against  himself."  In  this  case  it  was 
decided,  that  the  trustee  was  bound  to  answer,  though  he 
might  thereby  charge  himself,  and  that  the  above  constitutional 
provision  does  not  relate  to  questions  of  property. 

On  the  whole  we  think  the  weight  of  authority  is  in  favor 
of  the  rule,  that  a  witness  may  be  called  and  exammed  in  a 
matter  pertinent  to  the  issue,  where  his  answers  will  not  expose 
bim  to  criminal  prosecution,  or  tend  to  subject  him  to  a  penalty 
or  forfeiture,  although  they  may  otherwise  adversely  affect  his 
pecuniary  interest,  and  that  the  witness  was  properly  called  and 
examined  in  the  present  case.^ 

There  seems  to  be  no  difference  in  principle,  between  com- 
pelling a  witness  to  produce  a  document  in  his  possession, 
under  a  subpxna  duces  teeum^  in  a  case  where  the  party  calling 
the  witness  has  a  right  to  the  use  of  such  document,  and  com- 
pelling him  to  give  testimony,  when  the  facts  lie  in  his  own 
knowledge.  It  has  been  decided,  though  it  was  formerly 
doubted,  that  a  subpana  duces  tecum  is  a  writ  of  compulsory 
obligation,  which  the  court  has  power  to  issue,  and  which  the 
witness  is  bound  to  obey,  and  which  will  be  enforced  by  proper 
process  to  compel  the  production  of  the  paper,  when  the 
witness  has  no  lawful  or  reasonable  excuse  for  withholding  it. 
•dmey  v.  Long,  9  East,  473 ;  Cornn  v.  Dubois,  1  Holt's 
N.  P.  R.  239.  But  of  such  lawful  or  reasonable  excuse  the 
court  at  nisi  prius,  and  not  the  witness,  is  to  judge.  And 
when  the  witness  has  the  paper  ready  to  produce,  in  obedience 
to  the  summons,  but  claims  to  retain  it  on  the  ground  of  legal  at 

>  See  ComnumwaUh  y.  WiUardy  S3  Pick.  477;  Fokum  y.  Qray^  21  Pick. 
SM5, 246;  Copp  y.  Uphaim,  3  N.  Hamp.  R.  159 ;  J{a9M  t.  Vtm  awmnngm,  7 
Berg.  &  Rawle,  192 ;  Planters'  Bank  y.  Gmrgt^  6  Martin,  079 }  Mmtrwa  t. 
Laimh^  7  Cowen,  174  ;  Benjamm  t.  Hathaway,  3  Conoeet  R.  SSb ,  Rofooe't 
Orinu  £t.  (Am.  ed.)  129,  note  1. 
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equitable  interests  of  his  own,  it  is  a  question  to  the  discretion         Bull 
of  the  court,  under  the  circumstances  of  the  case,  whether  the    LovdancL 
witness  ought  to  produce,  or  is  entitled  to  withhold  the  paper.   ' 

Under  the  circumstances  of  the  present  case,  we  are  clearly  16 
of  opinion  that  the  witness  had  such  an  equitable  interest  in  the 
note,  and  such  a  right  to  the  custody  and  control  of  it,  under 
the  agreement  of  the  plaintiff  himself,  that  he  ought  not  to 
have  been  required  to  surrender  it  for  the  purpose  proposed, 
that  of  maintaining  the  suit  and  thereby  fixing  a  lien  by  attach- 
ment, upon  the  funds  placed  in  the  hands  of  the  witness  for 
the  common  benefit  of  all  the  creditors.  Upon  the  faith  of  this 
agreement,  all  the  creditors,  including  the  plaintifis,  restrained 
themselves  from  securing  their  respective  debts  by  attachment ; 
and  relying  on  the  same  agreement,  the  witness  made  consider- 
able advances  for  the  improvement  of  the  trust  fund,  for  the 
common  benefit.  When  the  plaintiffs  and  other  creditors 
constituted  Tappan  &  Whitney  their  agents  to  collect  all  the 
demands,  including  their  own,  and  placed  their  notes  and  secu- 
rities in  the  hands  of  these  agents  for  that  purpose,  with  power 
by  attachment  or  otberwise  to  apply  the  whole  of  the  debtor's 
funds  for  that  purpose,  they  created  not  a  mere  naked  agency^ 
but  gave  an  authority  coupled  with  an  interest,  which  could  not 
be  revoked  at  their  mere  pleasure. 

If  it  be  asked  how  long  this  agency  is  to  continue,  it  may 
be  answered,  a  reasonable  time  ;  and  what  is  a  reasonable  time 
must  depend  upon  the  circumstances  of  the*  case.  Here  it 
has  not  been  shown  that  the  witness  and  his  partner,  intrusted 
with  the  transaction  of  this  business,  have  violated  their  agree- 
ment, or  abused  their  trust ;  no  application  has  been  made  to 
them  to  accelerate  the  collection  of  the  demands  ;  and  this 
afforded  evidence  of  a  tacit  acquiescence  on  the  part  of  the 
plaintiffs,  in  the  course  pursued  by  them.  If  it  was  in  the 
power  of  the  plaintiffs  to  rescind  the  agreement,  revoke  the 
authority  given,  and  claim  their  note  for  the  purpose  of  being 
put  in  suit,  they  ought  at  least  to  give  reasonable  notice  of  their 
intention  so  to  do,  in  order  that  the  other  creditors  might  be 
put  in  the  same  situation,  which  they  were  in  before  the  agree- 
ment  was  made.*  Plaintiffs  wmnnt. 

>  See  ITaUcer  y.  RusseU,  17  Piek.  280. 
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Lyman  Sawyer,  Petitioner,  &c.  f>er8us  Calvin 
Merrill. 

In  trnpuM  agAiBst  two,  who  Mforal^j  plead  the  general  iisiie,  it  k  a  natter  of  di» 
cretioo  with  the  eourt,  to  permit  one  to  be  tried  before  the  other,  in  order  that  if 
acquitted  be  may  be  a  witneai. 

If  two  defendants  In  trespaas  are  tritd  together,  and  one  it  aeqoitted  awl  the  other 
convicted,  a  new  trial  cannot  be  granted  at  to  the  one  convicted,  in  order  tLai  he 
may  have  the  benefit  of  the  other's  leettmonjr,  for  the  verdict  cannot  be  set  aside  a^ 
to  one,  withoot  being  set  aside  as  to  both. 

» 

The  petitioner  represented)  that  an  action  of  trespass  was 
brought  against  himself  anc)  Nahum  Bryant  by  Calvin  Merrill, 
for  taking  a  quantity  of  hay  which  Merrill  claimed  to  have 
attached  as  a  deputy  sherifTi  on  a  writ  against  one  Smith  ;  that 
the  cause  was  submitted  to  a  jury  at  September  term  1829, 
in  Franklin  county,  upon  the  general  issue,  severally  pleaded 
by  the  defendants, '  and  thq  jury  returned  a  verdict  convicting 
the  petitioner  and  acquitting  Bryant;  that  before  MerriU's 
attachment,  the  petitioner,  as  a  deputy-sheriff,  had  attached  the 
same  property  on  a  writ  against  Smith,  in  the  presence  and 
with  the  knowledge  of  Bryant,  and  appointed  him  the  keeper 
thereof,  but  that  as  there  was  some  evidence  at  the  trial  that 
Bryant  participated  with  the  petitioner  in  removing  the  hay 
after  Merrill's  attachment,  the  judge  refused  to  discharge 
Bryant,  or  to  permit  the  issue  as  to  him  to  be  tried  first  and 
separately,  so  that  the  petitioner  was  prevented  from  using 
Bryant  as  a  witness  on  the  trial  of  the  issue  as  to  the  petitioner. 
Wherefore  the  petitioner  prayed  that  a  new  trial  might  be 
granted  as  to  him,  in  order  that  he  might  have  an  opportunity 
of  availing  himself  of  the  testimony  of  Bryant,  for  the  purpose 
of  proving  the  prior  attachment  made  by  the  petitioner. 
8tfi.2BtH.  Bryant,  being  now  sworn,  testified  that  before  Merrill's 
attachment,  he  went  with  the  petitioner  into  the  barn  where 
the  hay  was,  and  that  the  petitioner  attached  it  and  appointed 
the  witness  a  keeper  of  it.  On  cross-examination  he  answered 
that  he  did  not  see  the  petitioner  touch  the  hay,  but  that  the 
petitioner  said  he  attached  it. 
17  Bigelow  and  Brooks^  for  the  petitioner,  considered  this  ap- 

plication as  similar  to  a  petition  for  a  new  trial  on  the  ground 

16 
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of  newly  discovered  evidence.  Tbey  cited  Bui.  N.  P.  286,  bawyei 
286  ;  2  Stark.  Ev.  766,  767  ;  Rex  v.  Matobey,  6  T.  R.  638  ;  jj^^, 
Ckarck  v.  DeWolf,  2  Root,  282.  

J.  H.  Jishmun^  contra.  There  has  been  no  discovery  of 
evidence  since  the  trial.  The  petitioner  was  prevented  by  the 
rules  of  law  from  using  the  testimony  of  Bryant  at  the  trial, 
and  he  must  now  ask  the  Court  to  set  aside  those  rules.  It  is 
a  universal  rule,  that  a  pany  to  the  record,  even  though  not 
interested,  cannot  be  a  witness  unless  by  consent,  ^ason  v. 
Thaeher,  7  Mass.  R.  398  ;  Fox  v.  Whitney,  16  Mass.  R.  1 18  ; 
Mams  V.  Lelandy  7  Pick.  62  ;  Frear  v.  Evarteon,  20  Johns. 
R.  142.*  No  case  of  an  application  like  this  is  to  be  found  in 
the  books.  Currie  v.  Child,  3  Campb.  283  ;  Raven  v.  Dun- 
mti^,3  Esp.  R.  25  ;  Sehermerhom  v.  Sekermerhomj  1  Wendell, 
119.  If  it  prevails,  then  in  cases  of  tort  against  numerous  de- 
fendanu,  each  may  be  acquitted  in  turn  and  be  used  as  a  wit- 
ness in  the  succeeding  trial,  and  there  will  be  as  many  trials  as 
there  are  defendants,  in  consequence  of  the  operation  of  the  rule 
of  law  that  a  party  shall  not  be  a  witness. 

A  new  trial  cannot  be  granted  in  a  civil  case,  where  one 
defendant  is  acquitted  and  another  convicted,  unless  it  is  granted 
as  to  both.  Bond  v.  Spark,  12  Mod.  275 ;  Berrington^s 
ease,  3  Salk.  362  ;  Parker  v.  Godin,  2  Str.  814  ;  Bui.  N.  P. 
326  ;  2  Tidd,  819  ;  2  Dunlap*s  Pr.  681  ;  Rex  v.  Mawbey, 
6  T.  R.  619.  The  verdict  is  an  entire  thing.  It  must  be  set 
aside  wholly,  if  at  all ;  not  in  part  only.  Edie  v.  East  India 
Co.  2  Burr.  1224. 

Brooks,  in  reply.  The  witness  was  originally  a  party  to  the 
record,  but  upon  his  acquittal  he  ceased  to  be  so  ;  he  would 
therefore  now  be  a  competent  witness.  Bui.  N.  P.  285  ; 
Ward  V.  Haydon,  2  Esp.  R.  552  ;  Chapman  v.  Graves,  2 
Campb.  334,  note  ;   Wakely  v.  Hart,  6  Binney,  319. 

The  Court  will  regard  the  testimony  of  Bryant  in  the  light 
of  newly  discovered  evidence,  for  akhough  it  was  known  to  the         18 
petitioner,  he  was  deprived  of  the  power  to  make  use  of  it, 
through  the  fault  of  Merrill. 

Per   Curiam.      On   general   principles,    the   Court   doubt     Od.  lit 

•  Worral  ▼.  Jones,  7  Bingh  305,  contrh.. 
VOL.    X.  2  17 
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Sawyer  whether  as  a  matter  of  policy  and  convenience  an  applicatiOD 
Mmill.  ^^^^  ^'^  ought  to  be  granted.  The  petitioner  would  put  it  on 
'"  the  ground  of  newly  discovered  evidence  ;  but  that  is  incorrect. 

It  is  the  case  of  an  incompetent  witness  having  become  com- 
petent. To  grant  the  petition  would  be  to  make  every  case  of 
a  witness's  becoming  competent,  a  ground  for  a  new  trial. 
After  a  trial,  it  is  generally  easy  to  find  some  additional  or 
cumulative  evidence  ;  but  the  rule  is,  tliat  there  shall  not  be  a 
new  trial,  unless  it  is  newly  discovered  evidence,  and  to  some 
new  point  or  ground  of  action  or  defence,  to  which  the  evi- 
dence given  on  the  former  trial  did  not  apply.  ^ 

It  is  not  pretended  in  the  case  before  us,  that  the  petitioner 
was  not  aware,  at  the  time  of  the  trial,  of  the  evidence  of 
which  be  now  seeks  an  opportunity  to  avail  himself  upon  a  new 
trial. 

A  party  to  the  record  cannot  be  a  witness  for  a  co-defend- 
ant ;  ^  but  in  an  action  of  tort  against  several  the  court  may  di- 
rect the  trial  of  one  of  them  first,  when  it  appears  that  there  is 
no  substantial  evidence  against  biro,  and  if  acquitted  he  may  be 
a  witness  for  the  other  defendant.'  Whether  such  course  shall 
be  pursued,  must  necessarily  be  a  question  to  the  discretion  of 
the  judge  at  nisi  prius. 

But  a  decisive  reason  against  granting  this  application  is,  that 
upon  a  new  trial,  the  petitioner  could  not  avail  himself  of  the 
testimony  in  question.  If  the  verdict  is  set  aside,  the  case  must 
come  to  trial  just  as  it  did  before,  against  both  of  the  defend- 

^  See  Warren  y.  Hope,  6  Greenleaf,  479 ;  JiUop  y.  Commercial  hie.  Co,  1 
Sumner,  476;  Amee  y.  Howard,  1  Samner,  490,  491 ;  PeopU  y.  Sup.  Court  of 
Jf.  York,  10  Wendell,  285;  Bullock  y.  Beach,  3  Vermont  R.  73;  Reed  y. 
JIf  Orew,  6  Hammond,  386 ;  Gardner  y.  Mitchell,  6  Pick.  (2d  ed.)  1 15,  note. 

•  See  2  Stark.  £y.  (6th  Am.  ed.)  581 ;  Blackett  y.  fTetr,  5  Bam.  A  Cienw. 
385 )  Bates  y.  ConkUng,  10  WendeU,  389 ;  Van  Jforden  y.  Striker,  9  Wendell, 
286 ;  QUmore  y.  Bowden,  3  Fairfield,  412 ;  CobtmHan  Mammf.Co,  y.  D^Ush,  13 
Fiok.  127;  Virud  y.  BurrHL,  18  Pick.  29 ;  Johneon  y.  BUtthman,  11  Connect. 
R.  342;  Hoak  y.  Hook,  5  Watts,  80;  Williame  y.  Beard,  3  Dana,  108;  Com- 
wiomoealtk  y.  Marsh,  post,  57,  58. ' 

*  It  ia  in  general  tme,  in  actions  of  tort,  that  when  the  plaintiiF  has  closed 
his  ease,  if  no  eyidenoe  has  been  produced  against  any  particular  defendant, 
he  maj  be  discharged  by  a  yerdict  in  his  iayor,  and  then  he  may  be  a  wtt- 
neas  for  his  co-defendants.  Bates  y.  ConkUngr,  10  Wendell,  389 ;  Van  Dusea 
T.  Van  Slifck,  15  Johns.  R.  223 ;  Brown  y.  Howard,  14  Johns.  R.  122;  fibssfl 
▼.  Martin,  Ware,  53. 
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ants.     This  rule  is  clear  in  civil  actions.    Bac.  Abr.  Trials  L ;      Sawyer 
2  Dunlap's  Pr.  681.     The  Court  think  it  is  the  proper  rule,      Menill 
and  if  this  verdict  should  be  set  aside,  Bryant  would  be  put  on  — — 
his  trial  again,  after  having  been  acquitted.     There  is  one  case 
where  of  three  defendants  in  an  action  of  trespass,  two  were 
acquitted  and  the  third  convicted,  and  a  new  trial  was  granted  ; 
but  this  was  with  the  consent  of  those  who  were  acquitted. 
Lm'ouxU  caaty  cited  6  T.  R.  625,  626. 

PeHHon  diimiaed. 


Noah  Bardwell  et  oL  Appellants,  versm  Orakob         It 
Bardwell,  Executor. 


A  iBMator  direeU  tbat  hit  debts  be  ipeedily  |Miid,eiid  givei  to  hie  wife  one  tbu^  of  hie 
reel  eetete  for  her  life  end  one  third  of  hie  penoiml  eetete  forever*  end  after  divere 
l^fMsiee  to  be  peid  in  real  eetate  or  tpecifie  articlei,  he  proeeede, — **  To  my  lona. 
Ite.  I  heqaeeth  all  my  pereooal  eetate  after  dednctiog  what  I  have  given  to  iny  wife 
and  paying  my  debta,  to  be  eqoaOy  divided  among  them."  HM^  that  the  wife  wae 
entitled  to  one  third  of  the  whole  perional  property,  without  ferst  deducting  th» 
amount  of  the  debte. 

Noah  Bardwell,  in  bis  last  will,  made  the  iollowmg  pro- 
▼bions.  ^^  Lnprimis,  aU  my  debts  and  funeral  cbarges  are  to 
be  punctually  and  speedily  paid,  and  the  legacies  hereinafter 
bequeathed  are  to  be  discharged  as  soon  as  circumstances  will 
permit,  and  in  the  manner  hereafter  directed."  ^^  Item,  to  my 
wife  Lucy  Bardwell  I  give  and  bequeath  the  use,  profit  and 
benefit  of  one  third  part  of  my  real  estate  for  the  term  of  her 
natural  life,  and  one  third  part  of  my  personal  estate  I  give  to 
said  Lucy  Bardwell  to  be  at  her  disposal  forever." 

The  testator  then  gives  legacies  to  his  children  and  grand- 
children, saying,  in  some  instances,  that  the  legatee  has  receiv- 
ed the  legacy  partly  in  deed  of  gift  and  partly  in  personal  estate ; 
in  others,  directing  the  legacy  to  be  paid  in  real  estate  and  spe- 
cific articles  of  personal  estate.  He  then  proceeds,  —  ^^  To 
my  sons  &c.  (enumerating  all  his  children  and  the  widows  and 
heirs  of  his  deceased  children)  I  give  and  bequeath  all  my  per- 
sonal estate  after  deducting  what  I  have  given  to  my  wife  Lucy 
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Bwdwell      BardweO  and  paying  my  debts,  to  be  divided  equally  among 

BM^^welL     them." 

The  testator  then  devises  the  residue  of  his  real  estate,  in- 
cluding the  reversion  of  his  widow^s  third,  to  his  children  and 
grandchildren. 

On  the  1 5th  of  December,  1829,  the  judge  of  probate  for  the 
county  of  Franklin  passed  a  decree  allowing  an  account  pre- 
sented by  the  executor  of  the  will ;  from  which  decree  two  of 
the  testator's  children  appealed,  because  the  judge  allowed  the 
executor  $292*18  for  personal  property  delivered  to  the  widow, 
that  sum  being  one  third  of  all  the  personal  estate  in  the  pos- 
20  session  of  the  testator  at  the  time  of  his  decease,  without  regard 
to  the  debts  due  from  the  estate,  incidental  expenses  and 
charges  of  administration  ;  whereas,  by  the  will,  the  widow  was 
only  entitled  to  one  third  after  the  payment  of  those  debts,  ex- 
penses and  charges. 

In  the  account  the  executor  is  charged  with  $  1064*93,  and 
is  credited  with  $  829*71,  which  sum  includes  the  debts  paid 
and  the  personal  property  delivered  to  the  widow.  The  debts 
still  due  are  less  than  $  200,  and  the  executor  has  recovered 
possession  of  mortgaged  land  to  the  amount  of  $  341  *66  and 
costs. 
9tpt  99tfc.  ffelb,  for  the  appellants.  The  legacy  to  the  wife  was  only 
of  one  third  of  the  personal  property  remaining  after  the  pay- 
ment of  debts  and  charges  of  administration  ;  otherwise  the 
real  estate  might  be  charged  with  the  debts,  to  the  exemption 
of  the  personal  estate.  Doubtful  words  are  not  to  be  so  con- 
strued as  to  produce  this  effect ;  and  courts  lean  against  hold- 
ing legacies  to  be  specific.  Webster  v.  HaUy  8  Ves.  410; 
Chaworth  v.  BeecA,  4  Ves.  555  ;  Innes  v.  Johnson^  ibid.  668  : 
Kirby  v.  Potter,  ibid.  748  ;  Seaoer  v.  Lewis,  14  Mass.  R.  83  ; 
HaySY,  Jackson,  6  Mass.  R.  151. 

The  bequest  to  the  wife  has  none  of  the  characteristics  of  a 
specific  legacy.  No  specific  article  is  given,  nor  does  the 
clause  refer  at  all  to  the  property  belonging  to  the  testator  at 
the  time  of  making  the  will.  The  fair  construction  is,  that  the 
testator  intended  to  give  his  wife  only  what  the  law  would  have 
given  her.     Sibley  v.  Perry,  7  Ves.  522  ;  Purse  v.  Smyitft, 
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1  Atk.  417  ;   Walton  v.  Walton,  7  Johns.  Ch.  R.  258  ;  4  Bac.      BardweU 
Abr.  425,  Legacies^  G ;  Inchiquin  v.  O^Brien,  I  Wils.  82.       Bardwell 

H.  G.  J^ewcomb,  contra.  The  legacy  at  least  partakes  of 
the  character  of  a  specific  legacy.  2  Mad.  Ch.  Pr.  7,  8 ; 
Pitt  V.  Camtlfordy  3  Bro.  C  C  160  ;  Selwood  v.  Mildmayy 
3  Ves.  310;  Cha^oorth  v.  Beech^  4  Ves.  555;  Jiiurray  v. 
Msbett,  5  Ves.  149 ;  WaUan  v.  Walton,  7  Johns.  Ch.  R. 
262  ;  Sayer  v.  Sayer,  2  Vern.  688  ;  Andrew  v.  Hunneman, 
6  Pick.  126. 

But  whether  it  was  a  specific  legacy  or  not  is  immaterial,  if 
the  intention  was  to  give  the  wife  one  third  of  the  personal 
estate  before  the  payment  of  the  debts,  and  if  such  third  was 
not  wanted  for  that  purpose.  Here  two  thirds  of  the  personal 
assets  are  more  than  sufficient  to  pay  the  debts,  and  taking  the  22 
whole  instrument  together,  it  is  clearly  the  intention  that  the 
wife  should  have  one  third  free  from  any  deduction.  Jinnt^le 
V.  Patchy  3  Pick.  363. 

Putnam  J.  delivered  the  opinion  of  the  Court.  Whether  Od.  ijc 
the  deciee  of  the  judge  of  probate  should  be  affirmed  or  not, 
depends  upon  the  true  construction  of  the  will,  in  regard  to 
the  appropriation  or  disposition  of  the  personal  estate  ;  and  we 
are  to  look  into  the  various  provisions  of  the  will  to  ascertain 
the  intent  of  the  testator.  The  question  is,  whether  the  one 
third  of  the  personal  estate  given  to  the  wife  is  to  be  taken 
before  the  debts  shall  have  been  paid,  from  the  whole  personal 
estate,  or  whether  the  debts  are  to  be  first  deducted.  If  theie 
were  no  other  disposition  by  the  testator,  the  whole  personal 
estate  would  be  subject  to  the  payment  of  the  debts.  But  we 
think  that  the  testator  has  made  a  different  appropriation.  He 
gave  to  his  wife  one  third  absolutely,  and  to  his  children  and 
others  all  his  personal  estate,  with  certain  exceptions  and  de- 
ductions ;  viz.  from  that  part  was  to  be  deducted  what  he  had 
given  to  his  wife,  and  also  the  amount  of  his  debts.  The  rest 
was  to  be  equally  divided  between  them.  The  words  and 
paying  my  debts,  are  indicative  of  an  intention  on  the  part  of 
the  testator,  that  the  legatees  should  take  the  bequest  upon  con- 
dition that  they  would  apply  the  amount  of  the  property  given 
to  them,  in  payment  of  his  just  debts,  so  far  as  it  would  ex- 
tend, before  they  should  take  any  part  of  it  for  their  own  use. 
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Now  in  point  of  fact,  two  thirds  of  the  personal  estate  are  suf- 
ficient to  pay  all  the  debts,  without  resorting  to  the  one  third 
given  to  the  wife  ;  so  that  there  will  be  something  to  be  divided 
among  the  children  and  others,  to  whom  the  personal  property 
was  given  after  the  payment  of  the  debts.  But  if  that  were 
otherwise,  and  there  would  be  no  residuum  after  payment  of 
the  debts,  we  think  it  would  make  no  difference  in  the  decision. 
The  testator  intended  to  give  one  third  of  his  personal  prop- 
erty, without  limitation  or  restriction,  to  his  wife  for  her  own 
use ;  but  the  bequest  of  the  residue  was  subjected  to  deduc- 
tions and  charges,  as  well  of  hb  debts  as  of  the  third  part  be- 
fore ^ven  to  his  wife.^ 

Decree  affirmed. 


The  Inhabitants  of  Orange  versus  The  InhabitantB 
of  Sudbury. 

Under  Prow.  St.  7  GW.  8,  e,  8,  $  4,  m  penon  ooming  Into  a  town  to  reside  oonM  not 
gain  a  aettlement  by  an  impiud  **  approbation  bj  the  town  of  bis  dwelling  tbera.** 
Tbue  the  acceptance  by  a  town  of  a  list  uf  jurymen,  a*  reviaed  by  the  wlectineB, 
which  contained  the  name  of  a  person  who  had  come  into  such  town  to  reside,  is 
not  Boch  an  "  approbation  "  aa  is  required  by  that  statute. 

The  overseers  of  the  poor  of  O.  sent  the  following  notice  to  those  of  8.:  —  *'  A.  E. 
and  wife  and  three  children,  who  have  their  legal  settlement  in  your  town,  m  now 
chargeable  to  this  town.  This  is  therefore  to  notify  you  to  remove  said  paupers/* 
Ac.  The  overseers  of  8.  answered,  **  We  acknowledge  the  receipt  of  your  leiftert 
kc.  stating  that  A.  £.  is  in  your  town  on  expense,  kc  We  are  satisfied  that  he 
has  not  gained  a  settlement  in  our  town.  We  therefore  shall  not  pay  any  expense 
for  hb  support."  It  was  held,  that  the  notice  was  sufficiently  certain  as  to  all  the 
paupers  ;  but  if  insufficient,  that  the  objection  was  waived  by  the  answer. 

This  was  an  action  brought  to  recover  the  expenses  incurred 
in  the  support  of  Abel  Eaton  and  his  family,  who  were  pau- 
pers.    The  following  facts  were  agreed  by  the  parties. 

Samuel  Eaton,  the  grandfather  of  Abel,  had  his  settlement 
in  Sudbury  in  1773.  In  that  year  be  removed  to  Worcester, 
where  he  resided  till  1777,  when  be  removed  to  Holden.  He 
owned  real  estate  in  Holden  from  1777  until  1791.  In  1780, 
a  meeting  of  the  inhabitants  of  Holden  was  summoned  by  « 

>  See  Briggs  v.  Hosford,  22  Pick.  288 
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warrant,  in  which  was  an  article  giving  notice  that  the  doings      Orange 
01  the  selectmen  in  relation  to  the  jury  box  would  he  presented     gQ^borr 

for  their  acceptance.     The  list  of  jurymen  as  revised  by  the 

selectmen,  was  accepted  at  this  meeting.  The  name  of 
Samuel  Eaton  was  on  this  list.  Abel  derived  his  settlement 
from  his  grandfather,  through  his  father  who  had  removed  to 
New  Hampshire.  Abel  was  born  in  New  Hampshire,  and  re- 
sided there  till  after  he  was  twenty-one  years  of  age.  He  never 
resided  in  this  Commonwealth  until  tecently,  when  he  came  to 
Orange,  and  the  expenses  for  which  this  suit  was  brought  were 
incurred. 

The  notice  from  the  overseers  of  the  poor  of  Orange  to 
those  of  Sudbury  was  as  follows,  —  ^^  Abel  Eaton  and  wife 
and  three  children,  who  have  their  legal  settlement  m  your 
town,  is  now  sick  and  chargeable  to  this  town.  This  is  there- 
fore to  notify  you  to  remove  the  said  paupers  or  otherwise  pro-  9S 
vide  for  them,  &c.'*  The  answer  of  the  overseers  of  the  poor 
of  Sudbury  was  as  follows,  —  **  We  acknowledge  the  receipt 
of  your  letter  of  &c.,  stating  that  Abel  Eaton  is  in  your  town 
on  expense,  which  you  have  charged  to  the  town  of  Sudbury. 
We  have  made  every  necessary  inquiry  respecting  his  legal 
settlement,  and  are  satisfied  that  said  Eaton  has  not  gained  a 
settlement  in  our  town.  We  therefore  shall  not  pay  any  ex- 
pense for  his  support.'' 

If  the  Court  should  be  of  opinion  that  the  action  could  be 
maintained,  the  defendants  were  to  be  defaulted ;  otherwise  the 
plaintiffs  were  to  become  nonsuit. 

Wettsj  for  the  plaintiffs,  referred  to  Prav.  St.  7  Oeo.  S,  c.  S,  Stpt  90ii 
§  4,  which  provides,  that  no  person  coming  to  reside  in  a  town 
^'3haU  gain  an  inhabitancy  in  such  town  by  any  length  of  time 
he  or  she  may  continue  there  without  warning,  unless  such 
person  shall  first  have  made  known  his  or  her  desire  to  the 
selectmen  thereof,  and  obtained  the  approbation  of  the  town  at 
a  general  meeting  of  the  inhabitants,  for  his  dwelling  there  ; '' 
and  he  contended,  that  as  the  statute  must  be  construed  strictly, 
the  proceedings  of  Holden  in  relation  to  the  list  of  jurymen, 
did  not  amount  to  such  an  approbation  ;  that  the  approbation 
must  be  expressly  given  upon  an  application  for  that  purpose, 

as 
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O^vige      and  in  pursuance  of.  an  article  in  the  warrant  calling  the  town 
Sudbmy.     meeting. 

It  may  be  urged,  that  the  notice  is  defective  except  as  to 
Abel  Eaton  ;  but  even  if  it  is  so,  the  answer  by  the  overseers 
of  Sudbury  is  a  waiver  of  any  objection  on  this  ground.  BMh 
den  v.  Augusta,  12  Mass.  R.  307  ;  Shutesbury  v.  Oxford, 
16  Mass.  R.  102 

R.  J5.  ^ewcomb  and  H,  G.  JV*ei0com6,  eonira,  said  that  the 
acceptance  by  Holden  of  the  list  of  jurymen  as  revised  by  the 
selectmen,  was  an  approbation  within  the  spirit,  although  not 
perhaps  within  the  letter  of  the  statute. 
OeL%L  Per  Curiam.     In  order   to  gain  a  settlement  under   the 

Prov.  St,  7  Geo.  3,  c.  3,  §  4,  it  was  necessary  for  a  person 
coming  to  dwell  in  any  town  to  make  known  his  desire  to  the 
selectmen,  and  to  obtain  the  approbation  of  the  town,  at  a  gen- 
eral meeting  of  the  inhabitants,  for  his  dwelling  there.  There 
14  is  no  evidence  that  Samuel  Eaton,  the  grandfather  of  Abel  the 
pauper,  ever  made  such  an  application  to  the  selectmen  of 
Holden  ;  and  if  the  application  was  made,  there  is  no  evidence 
that  it  was  laid  before  the  town.  It  is  said  that  putting  his 
name  into  the  jury  box  with  the  approbation  of  the  town  is 
sufficient ;  but  that  clearly  was  not  within  the  meaning  of  the 
statute.  The  legislature  intended  to  prevent  the  gaining  of  an 
mhabitancy  by  the  implied  assent  of  the  town. 

The  notice  was  sufficiently  certain  as  to  the  children,  there 
being  but  three  ;  but  if  it  were  otherwise,  the  defect  would 
have  been  waived  by  the  answer  of  the  defendants.  Embden 
V.  Augusta,  12  Mass.  R.  307.^ 

1  See  fVare  v.  fVilliamstoum,  8  Pick.  388 ,  CkUkuUr  t.  Pemiroks^  9  N. 
Hamp.  R.  530 ;  Dover  v.  Paris,  5  Oreenleaf,  430 ;  WMdgs  v.  Stkomk,  pni^ 
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Samuel  Worden  versw  The  Inhabitants  of 
Leyden. 

M.  agreed  with  tbe  overteen  of  the  poor  to  mpport  a  state  pauper,  in  eoMidflration 
of  being  paid  the  money  which  the  town  •hould  receive  jfirom  the  Commoowealth 
fi>r  the  pauper*!  support.  Tbe  pauper  being  dissatisfied  with  his  treatment  at  M.'s, 
went  away  to  the  house  of  the  plaiotiff,  who  gave  notice  to  the  OTerseen  to  re- 
move him.  One  of  the  oTerseers  (there  being  three)  told  the  plaintiff  it  was  his 
duty  to  send  the  pauper  back  to  M.'s,  and  that  he  should  be  paid  nothing  for  the 
pauper's  support ;  another  subsequently  told  the  plaintiff  be  would  inquire  into  the 
pauper's  complaint  against  M.,  and  that  he  would  pay  the  plaintiff  for  keeping  the 
pauper  until  he  should  be  removed  ;  the  third  did  not  make  any  promise.  The 
paoper  was  afterwards  removed  to  M.'s,  but  the  next  day  he  went  again  to  the 
plaintiff's  without  M.'s  knowledge  ;  the  plaintiff  sent  him  to  one  of  the  overseers, 
who  told  him  to  go  back  to  M.'s,  but  the  pauper  objecting,  and  it  being  late  in  the 
afternoon  and  stormy,  tbe  overseer  told  him  he  might  return  to  tbe  pkiatiff's  Ibr 
the  night,  but  that  he  must  go  back  to  M.'s  in  the  morning.  The  pauper  returned 
to  the  plaintiff's  accordingly,  and  remained  there  a  long  time.  The  town  received 
of  the  Commonwealth  90  cents  a  week  for  the  whole  time  that  the  pauper  was  at 
the  plaintiff's,  and  the  money  was  paid  over  to  M.  The  overseers  sent  ebtfaes 
to  the  pauper  while  be  was  staying  with  the  pUintiff,  but  M.  paid  for  them,  in 
pursoaaoe  of  his  agreement  at  the  time  when  they  were  purchased  ;  the  plaintiff 
however  was  ignorant  of  this  agreement.  It  was  A«U,  that  whether  the  contract 
of  H.  with  the  overseers  was  valid  or  not  as  between  the  parties  to  it,  the  pbintiff 
coold  not  take  advantage  of  any  delect  in  it ;  that  there  was  no  sufficient  evidence 
of  any  contract,  express  or  implied,  between  the  town  and  the  plaintiff  for  the  sup- 
port of  the  pauper,  either  for  the  whole  time  the  pauper  was  with  tbe  pbintiff,  or  34 
fcr  one  night ;  and  that  the  money  received  by  tbe  tovm  firom  the  Commonwealtk 
was  not  received  to  the  use  of  the  plaintiff. 

If  a  pauper  is  ill  treated  or  insufficiently  provided  for  by  an  individual  who  has 
agreed  with  the  town  to  support  him,  another  individual  will  not  have  a  right  to 
support  him  withont  notice  to  the  town,  so  that  it  may  have  an  opportnnity  to 
reform  the  abuse  or  make  other  provision  for  the  pauper. 

Assumpsit  for  the  support  of  Arnold  Clark  and  Tacy  his 
wife,  from  November  16th,  1826,  to  March  23d,  1827.  One 
count  in  the  declaration  was  for  money  had  and  received. 

At  the  trial  in  the  Common  Pleas,  before  Cummins  J.,  il 
appeared  that  Clark  and  his  wife  were  State  paupers,  and  that 
they  had  resided  in  Leyden  ever  since  1824.  The  overseers 
of  the  poor  of  that  town  had  received,  for  the  benefit  of  the 
town,  $  1  *80  a  week  from  the  treasury  of  the  Commonwealth, 
for  the  support  of  Clark  and  his  wife  as  State  paupers,  for  the 
whole  of  the  time  covered  by  the  plaintiff's  declaration.  The 
paupers  were  at  the  plaintiff's  house  and  supported  by  him 
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Worden  from  the  16th  of  November  to  the  23d  of  March,  and  be  gav^ 
Leyden.  ^^^^^^  ^^  ^®  overseers  to  remove  them,  under  the  circum- 
"■  stances  hereafter  mentioned. 

It  was  in  evidence  on  the  part  of  the  defendants,  that  in 
April  1835  Elisha  Chapm  was  chosen  sole  overseer  of  the  poor 
of  Leyden,  and  that  at  the  same  meeting  it  was  voted  that  the 
overseer  be  authorized  to  make  any  contract  he  shall  deem  best 
for  the  good  of  the  town,  for  the  support  of  town  and  State 
paupers.  Chapin  made  a  contract  with  George  Mowry  for  the 
support  of  Clark  and  his  wife,  dated  May  14th,  1825,  in  the 
form  of  a  bond  given  by  Mowry  as  principal  and  Chapin  as  his 
surety,  to  Chapin  as  overseer  or  his  successors. 

The  condition  was,  that  Mowry  and  Chapin  should  support 
the  paupers  during  their  lives  ;  and  the  bond  contained  a  clause 
(since  obliterated)  whereby  "  the  overseers  agree  that  Mowry 
and  Chapin  shall  have  whatever  the  State  may  allow  for  the 
support  of  Arnold  and  hb  wife."  In  April  1826,  Chapin, 
Mowry,  and  H.  Newcomb  were  chosen  overseers.  Mowry, 
with  the  approbation  of  Chapm  and  Newcomb,  supported  the 
paupers  until  the  time  when  they  went  to  the  plaintiff's  house. 
The  plaintiff  knew  that  Mowry  had  been  supporting  them  until 
that  time.  The  money  received  by  the  town  from  the  Com- 
monwealth, was  paid  over  to  Mowry.  The  plaintiff  called 
M  upon  Chapin  a  few  days  after  the  paupers  left  Mowry's,  and 
requested  him  to  take  them  away.  Chapin  told  him  he  would 
inquire  into  the  alleged  grounds  of  complaint  made  by  the  pau- 
pers against  Mowry,  and  that  he  would  pay  the  plaintiff  for 
keeping  them  until  they  should  be  removed  by  the  overseers. 
Mowry,  upon  being  applied  to  by  the  plaintiff  a  day  or  two  be- 
fore  the  conversation  with  Chapin,  told  the  plaintiff  it  was  his 
duty  to  send  the  paupers  back,  and  that  nothing  should  be  paid 
by  himself  or  the  town  for  their  support.  Newcomb,  upon  be- 
mg  applied  to  by  the  plaintiff,  did  not  promise  to  pay  him  any 
thing  for  their  support. 

About  six  weeks  after  the  paupers  first  went  to  the  piaintiff^s, 
they  were  removed  by  the  overseers  to  Mowry's.  They  re- 
turned the  next  day  to  the  plaintiff's  without  the  knowledge  or 
consent  of  Mowry.  The  plaintiff  told  them  they  must  go  back 
to  Mowry 's,  but  they  refusiug,  be  told  them  they  must  go  to 
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Newcorab's,  who  would  provide  for  them.  They  accordingly  Wordeo 
went  to  Newcomb's,  who  told  them  they  must  go  back  to  Mow-  Leyden.  - 
ry's,  but  they  remonstrating  against  this,  as  it  was  stormy  and 
late  in  the  afternoon,  he  said  he  would  permit  them  to  go  to 
the  plaintiff's  for  the  night,  but  that  they  must  return  in  the 
morning  to  Mowry's.  Newcomb  testified  that  he  made  them 
no  promise  that  the  plaintiff  should  be  paid.  They  then  went 
to  the  plaintiff's,  and  were  supported  by  him  at  his  house,  until 
the  time  of  their  final  removal  on  March  23d,  1827.  While 
they  were  at  the  plaintiff's,  the  overseers  provided  certain  ar- 
ticles of  clothing,  which  were  sent  to  them'  at  the  plaintiff's 
house,  and  which  were  afterwards  paid  for  by  Mowry,  who  at 
the  time  of  the  purchase  agreed  to  pay  for  them  ;  but  the  plain- 
tiff had  no  knowledge  of  this  agreement. 

The  plaintiff  contended,  1st,  that  he  was  entitled  to  recover, 
because  the  paupers  had  been  in  fact  supported  by  him  and 
no  one  else,  and  that  the  overseers  having  certified  to  the 
legislature  that  they  had  expended  90  cents  a  week  for  the 
support  of  each  of  the  paupers  durmg  the  time  covered  by  the 
plaintiff's  demand,  and  having  received  that  sum  from  the 
Commonwealth,  the  defendants  were  concluded  from  denying 
their  liability  in  this  action,  or  that  at  least  these  facts  were 
evidence  of  a  contract  between  the  defendants  and  the  plain- 
tiff:— 

2.  That  there  was  sufficient  evidence  to  go  to  the  jury,  of        S7 
a  promise,  express  or  implied,  of  the  overseers  to  pay  the 
plaintiff:  — 

3.  That  the  neglect  of  the  overseers  to  remove  the  paupers 
after  due  notice  that  the  plaintiff  was  supporting  them,  one  of 
the  overseers  promising  that  he  should  be  paid,  and  another 
not  expressly  objecting  thereto,  was  sufficient  to  make  out  the 
issue  on  the  part  of  the  plaintiff:  — 

4.  That  the  fact  that  there  was  a  contract  with  another  per- 
son for  the  support  of  the  paupers  (admitting  the  contract  to  be 
valid)  was  immaterial  as  between  these  parties  :  — 

5.  That  the  bond  before  mentioned  was  void  or  voidable,  or 
at  least  ineffectual  after  the  first  year,  from  various  considera- 
tions arising  from  the  face  of  it  or  from  the  facts  before  stated. 
And  b  order  to  show  the  bond  to  be  void  or  fraudulent  upon 
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Worden      the  Commonwealth,  the  plaintiff  offered  evidence  to  prove. 
Leyden.     ^^^^  *^  ^^^  ^'^™^  when  it  was  entered  into,  and  until  the  paupers 

went  to  the  plaintiff's,  the  labor  of  the  paupers  was  adequate 

to  their  support ;  but  the  evidence  offered  was  rejected  by  the 
judge :  — 

6.  That  when  Newcomb  sent  the  paupers  to  the  plabtiff 's 
to  stay  over  night,  the  town  was  thereby  rendered  liable  until 
they  were  removed,  or  at  least  for  the  night :  — 

7.  That  the  count  for  money  had  and  received  was  sup- 
ported  by  the  facts  contained  in  the  first  ground  of  the  excep- 
tion. 

But  the  judge  held  that  the  receipt  of  the  money  from  the 
Commonwealth,  under  the  circumstances,  did  not  render  the 
defendants  liable  in  this  action  ;  that  it  was  immaterial  to  the 
present  action,  whether  the  bond  was  binding  or  not  as  between 
the  parties  to  ii,  provided  that  Mowry,  in  pursuance  of  the 
condition,  actually  supported  the  paupers,  and  that  if  they  vol- 
untarily left  him  without  his  consent  and  lived  with  the  plain- 
tiff, the  plaintiff  was  not  entitled  to  recover  of  the  town  for 
their  support,  notwithstanding  the  notice  that  they  were  in  his 
family,  and  the  request  to  the  overseers  to  remove  them,  and 
notwithstanding  the  overseers  received  90  cents  a  week  for  the 
support  of  each  of  them  while  they  were  in  fact  supported  by 
the  plaintiff,  and  paid  over  the  money  to  Mowry,  after  notice 
28  from  the  plaintiff  that  he  had  so  supported  them ;  that  there 
was  not  evidence  sufficient  to  go  to  the  jury  to  prove  a  prom- 
ise, express  or  implied,  on  the  part  of  the  defendants  ;  and 
that  the  action  could  not  be  supported  for  any  part  of  the  time 
embraced  by  the  declaration. 

The  plaintiff  offered  evidence  tending  to  prove  that  the  pau- 
pers left  Mowry 's  on  account  of  his  ill-treating  and  insufficiently 
providing  for  them,  but  the  judge  ruled  that  the  plaintiff  was 
not  entitled  to  recover  on  this  ground,  unless  the  paupers  were 
compelled  to  leave  Mowry  in  consequence  of  personal  violence 
towards  them,  or  of  his  so  insuflSciently  providing  for  their 
•upport  as  to  render  it  unsafe  and  improper  for  them  longer  to 
remain  under  his  care  ;  and  the  facts  not  bringing  the  case 
within  the  rules  so  laid  down,  the  judge  ordered  a  nonsuit. 
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To  the  foregoing  directions  and  opinions  the  plaintiff  filed 
exceptions. 

fVelkj  for  the  plaintiff. 

Bates  and  Grennelly  for  the  defendants. 

Per  Curiam.  The  plaintiff  claims  to  recover  in  this  action, 
on  the  ground  that  the  paupers  were  supported  by  him,  and 
that  it  was  certified  by  the  overseers  to  the  Commonwealth, 
that  they  were  supported  by  the  town  and  the  sum  of  90  cents 
a  week  for  each  of  them  was  received  from  the  Commonwealth  ; 
so  that  the  defendants  are  concluded  from  denying  their  liabili- 
ty. This  depends  on  the  questions,  whether  the  plaintiff's 
interposition  was  right,  and  whether  it  was  recognized  by  the 
town,  and  whether  the  money  was  received  to  his  use.  The 
Court  think,  on  the  whole  matter,  that  the  plaintiff  is  not  en- 
titled to  recover  on  this  ground. 

The  Court  are  of  opinion  that  there  was  not  sufficient  evi- 
dence of  a  contract,  express  or  implied,  between  the  parties, 
to  go  to  the  jury,  and  that  a  verdict  for  the  plaintiff  upon  the 
facts  in  the  case,  would  have  been  a  verdict  against  evidence. 

Whether  the  contract  between  Chapm  and  Mowry  could  be 
established  as  between  them,  is  immaterial.  The  question  is, 
whether  the  town  had  made  provision  for  the  maintenance  of  the 
paupers  ;  and  we  think  it  had  ;  and  though  this  contract  might 
be  difficult  to  support  as  between  the  parties,  the  Court  lay 
that  question  out  of  the  case  ;  for  if  the  parties  do  not  choose 
to  take  advantage  of  its  insufficiency,  and  if  in  point  of  fact 
Mowry  did  make  provision  for  the  paupers  in  pursuance  of  his 
contract  with  the  town,  the  plaintiff,  who  b  a  stranger,  cannot 
dispute  the  validity  of  such  contract. 

The  Court  perceive  no  evidence  of  a  conspiracy  or  intention 
to  defraud  the  Commonwealth. 

The  supposed  contract  for  a  night's  lodging  of  the  paupers, 
is  not  proved.  Newcogib,  in  consequence  of  its  being  late  and 
stormy,  permitted  the  paupers  to  go  back  to  the  plaintiff's,  on 
their  stipulating  that  they  would  return  to  Mowry 's  in  the 
morning.  This  is  equivocal  and  not  sufficient  proof  of  a  con- 
tract. 

The  count  for  money  had  and  received  is  not  supported  by 
evidence.     All  the  circumstances  negative  the  allegation,  that 
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the  money  was  received  for  the  use  of  the  plaintiff.  The  de- 
fendants made  a  contract  with  Mo  wry,  and  the  clothes  which 
they  sent  to  the  paupers  were  paid  for  by  htm. 

The  plaintiff  offered  evidence  tending  to  show  ill  treatmeni 
of  the  paupers  on  the  part  of  Mo  wry,  and  the  instruction  of 
the  judge  on  this  subject  is  objected  to.  It  is  not  necessary  to 
scrutinize  the  correctness  of  this  instruction  taken  abstractly  ; 
it  was  given  in  reference  to  the  circumstances  under  consider- 
ation. If  there  was  inhumanity  on  the  part  of  Mowry,  notice 
should  have  been  given  to  the  overseers,  and  if  they  had  De- 
lected to  correct  the  misconduct  complained  of,  or  to  provide 
other  suitable  support  for  the  paupers,  an  individual  might  be 
warranted  in  providing  for  their  relief  at  the  expense  of  the 
town,  in  the  same  manner  as  if  no  provision  had  been  made 
for  them,  after  due  notice  to  the  overseers.     St,  1793,  c.  59, 

§  13.1 

JudgfMnt  affirmed. 


ao        Luther  Rixford  et  al.  vet^sus  Jason  Brown  et  oL 


SepL  30<A. 


Tie  Goort  have 
after  the 


to  aOow  a  plea  in  bar  pmu  dantm 
I  denorred  to  it. 


to  be  withdrawa 


Assumpsit  upon  a  promissory  note  and  for  goods  sold  and 
delivered.  ' 

The  case  was  tried  upon  the  general  issue,  in  the  Common 
Pleas,  at  August  term  1830,  when  a  verdict  was  found  for  the 
defendants.  At  September  term  1830  of  the  Supreme  Court 
in  Franklin  county,  the  defendants  pleaded,  that  since  the  trial 
m  the  Common  Pleas  and  since  the  appeal  of  the  plaintiffs  to 
the  Supreme  Court,  to  wit,  on  the  30tb  of  August,  the  plain- 
tiffs exonerated  and  discharged  the  defendants  from  the  promi- 
ses set  forth  in  the  declaration.  Tor  this  plea  the  plaintiffb 
demurred  specially. 

Baits  and  Dewey^  for  the  defendants,  now  admitted  that  this 
plea  was  bad,  and  moved  for  leave  to  withdraw  it,  so  that  the 
case  might  stand  for  trial  upon  the  general  issue.     They  stated 

•  See  ReTiMd  Stat.  e.  46,  $  18;  Wutfidd  ▼.  Southwiek,  17  Pick.  Oft  "n) 

Sa 
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that  the  plea  was  not  filed  for  the  pjrpose  of  debj,  but  through      Rixford 
ioadverteocy  on  .he  part  of  the  counsel.  Biown. 

WtlUy  cofUrAy  said  a  plea  ptds  darrein  eotiHnwinet  was  em-  -^— — 
phatically  a  dilatory  plea,  and  he  contended  that  it  is  not  within 
the  power  of  the  court  to  allow  it  to  be'withdrawn.     Bul.'N. 
P.  309. 

The  Court  granted  the  defendants'  motion,  upon  the  condi-  OeL9d 
tion  that  they  should  pay  the  costs  of  this  term  and  the  preced- 
ing term  in  Franklin  county,  and  that  if  they  should  finally 
prevail,  they  should  not  recover  costs  for  these  two  terms. 
By  this  the  case  was  placed  on  the  footing  on  wluch  it  stood 
before  the  filing  of  the  plea  puis  darrein  eontinuanet. 


Elihu  Hott  et  al.  Administrators,  vernia  Oliver         3I 
Wilkinson. 

When  one  figned  a  note  m  nrety,  for  the  beaeat  of  the  principd,  and  died,  and  the 
oole  waa  bid  belbre  oomniarionen  of  imolfeoej  od  bif  eatate  aod  was  by  them  al- 
h>wed»  but  no  part  of  it  wae  paid  by  the  intettate  or  hia  admtnistratora,  it  was  kUd, 
that  the  administrators  could  not  maintaia  an  action  against  the  principal. 

Where  the  intestate  signed  a  note  as  principal  with  another  person  as  his  sorety,  for 
the  benefit  of  the  payee,  and  the  payee  negotiated  it,  and  the  sorety  paid  the  som 
dne  on  it  to  the  indorsee  and  had  the  amount  allowed  him  by  the  oommissiooers  of 
insohrency,  it  was  hdd  that  the  administrators  might  bring  an  action  against  the 
payee,  the  payment  being  oonsidered  to  have  been  nmde  by  the  surety  as  the  agent 
of  the  intestate  or  of  his  administrators. 

Where  two  parties  drew  oat  an  account  of  the  sums  doe  from  each  to  the  other,  and 
on  the  sasM  paper  executed  an  instrument  under  seal  with  a  penalty,  in  which  they 
agreed  that  the  paper  conuined  every  cbim  which  either  had  against  the  other, 
and  that  when  the  account  should  be  bahmoed  all  their  securities  against  each  other 
should  be  cancelled,  it  was  kdd,  that  the  sealed  instrument  was  not  a  contract  ftr 
the  payment  of  money,  and  that  it  did  not  merge  the  simple  contracts,  but  that  the 
party  to  whom  the  bahinoe  was  doe  might  recover  it  in  assumpsit  on  an  mmmid 


Assumpsit.  The  first  count  was  for  $2036*08,  on  an 
ineimul  eampuiassent  between  Cephas  Hoyt,  the  intestate,  and 
d)6  defendant,  on  September  11th,  1827  ;  the  second  was  for 
$4436*08  on  a  like  inrimul  eampuiassent ;  the  third  was  for 
money  had  and  received  ;  and  the  fourth,  for  money  lent  and 
accommodated. 

By  a  statement  of  facts  it  appeared,  that  before  September 
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Hoyt  lltb,  1827,  the  intestate  signed  a  note  with  the  defendant  and 
WiUdnsoii.  ^  ^'^  surety,  to  J.  E.  Hall,  for  $  1200  on  demand  with  inter- 
est,  the  consideration  of  which  was  wholly  for  the  defendant's 
benefit.  The  note  was  laid  by  Hall  before  the  commissioners 
of  insolvency  on  the' intestate's  estate,  and  was  allowed  for  the 
sum  of  $  1285*40. 

In  1823,  the  intestate,  for  the  accommodation  of  the  de- 
fendant, signed  a  note  as  principal  with  H.  Nims  as  his  surety, 
for  $  1000,  payable  to  the  defendant,  and  the  defendant  in- 
dorsed it  to  Joseph  Smith,  who  paid  him  the  sum  above  men- 
tioned. The  defendant  paid  part  of  this  note,  and  after  the 
intestate's  decease  the  balance  was  paid  by  Nims,  who  laid  his 
S'*  claim  before  the  commissioners  of  insolvency,  and  was  allowed 
the  sum  of  $  565*99.  No  part  of  this  note  has  beien  paid  by 
the  intestate  or  his  administrators. 

The  intestate,  before  September  1 1th,  1827,  for  the  defend- 
ant's accommodation,  signed  a  note  for  $  800,  payable  to  the 
defendant,  and  which  the  defendant  indorsed  to  J.  Purple,  who 
paid  him  the  amount  of  it.  This  note  went  into  the  possession 
of  P.  L.  Cushman,  as  guardian  of  Purple's  heir,  and  was  ex- 
changed by  Cushman  in  1828  for  a  new  note  for  the  amount 
due,  made  by  the  intestate  to  the  defendant  and  by  him  indors- 
ed to  Cushman  The  commissioners  allowed  Cushman  upon 
this  note  the  sum  of  $  960*75  ;  no  part  of  wnich  has  been  paid 
by  the  administrators. 

There  were  other  dealings  between  the  intestate  and  the 
defendant  before  September  11th,  1827.  The  defendant  made 
out  an  account  current  and  interest  account,  in  which  the  bal- 
ance to  the  credit  of  the  intestate  was  $2036*08  ;  and  after  the 
footing  of  the  sums  credited  to  the  intestate  were  the  following 
items  :  — 

My  note  for  my  accommodation  in  the  hands  of  the 
heirs  of  J.  Purple         -----$  800. 

My  note  in  the  hands  of  J.  E.  Hall       -        -  1 200. 

My  note  in  the  hands  of  J.  Smith,  —  balance  due         400. 

On  the  paper  on  which  the  account  was  drawn  out,  the  intes- 
tate and  the  defendant  executed  an  instrument  under  seal,  dated 
September  11th,  1831,  in  which  they  agree  that  the  paper  con- 
tains every  claim  which  either  of  them  has  against  the  other  for 
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debts,  liabilities,  obligatioas  or  demands  ;  and  that  whenever        Hoyt 
this  account  shall  be  balanced,  all  mortgages,  bills  of  goods  or    ^i^'ogon, 
any  other  property,  and  notes  of  hand,  which  either  has  against  — — — 
the  other,  shall  be  cancelled.     At  the  time  of  executing  this 
mstrument,  they  gave  up  or  cancelled  the  evidences  of  indebt- 
edness which  either  held  against  the  other,  on  the  items  con- 
tained in  the  account. 

If  upon  the  foregoing  facts  the  Court  should  be  of  opinion 
that  the  action  was  sustainable,  the  defendant  was  to  be  de- 
faulted, and  the  damages  were  to  be  assessed  by  the  Court. 
/.  H.  Jlshmun  and  H.  G.  Jfewcomb^  for  the  plaintiffs.  SqiL  Mk 

Wtlb^  for  the  defendant.  The  amount  of  the  three  notes 
cannot  be  recovered  in  this  action,  as  they  have  not  been  paid 
by  the  intestate  or  his  administrators.     Chilton  v.    Wkiffirij  38 

3  Wils.  13  ;  Goddard  v.  Vanderheyden^  ibid.  262  ;  Young 
V.  Hockley^  ibid.  346  ;  Taylor  v.  Higgins,  3  East,  169  ; 
Maxwell  v.  Jameson^  2  Barn.  &  Aid.  51  ;  Tom  v.  Goodrich^ 

2  Johns.  R.  213  ;  Powll  v.  Smithy  8  Johns.  R.  192  ;  Ciim- 
ming  V.  Hackhy^  ibid.  156. 

All  preceding  dealings,  except  the  three  notes,  were  merged 
in  the  sealed  contract.  If  there  had  been  no  seal,  assumpsit 
might  have  been  sustained  on  this  contract,  without  going  into 
proof  of  the  items  ;  and  consequently,  there  being  a  seal,  debt 
or  covenant  will  lie.  The  contract  is  an  implied  covenant  to 
pay  the  balance  stated.  1  Swift's  Dig.  364,  175  ;  Graves  v. 
Wkiie^  2  Freem.  57  ;  Brice  v.  Carr^  1  Lev.  47  ;  Pordage 
V.  Cole,  1  Saund.  320 ;  Cramer  v.  Bradshaw^  10  Johns.  R. 
484.  If  debt  or  covenant  will  lie,  this  action  of  assumpsit 
cannot  be  supported.  Kimball  v.  Tucker^  10  Mass.  R.  195; 
Banargee  v.  Hovey^  5  Mass.  R.  25 ;  Bac.  Abr.  Debtj  O  ;^ 
ObKgaHonSj  Jlj  note;  —  Extinguishment^  D;  Touasaint  v 
Martinnantj  2  T.  R.  100 ;  Drake  v.  Mtchell,  3  East,  259  , 
Shack  V.  JlfUhony,  1  Maule  &  Selw.  573 ;  Twopenny  v.  Youngj 

3  Barn.  &  Cressw.  208  ;  Curson  v.  JUonteiro^  2  Johns.  R. 
308 ;  Bank  of  Columbia  v.  Patterson's  MmW.  7  Cranch  299. 

Per  Curiam.     We  think  there   is  nothing  in  the  contract      Ocf.3d: 
under  seal  which  should  prevent  the  plaintiffs  from  maintaining 
assumpsit.     It  is  not  a  contract  to  pay  money  ;  it  is  a  release 
of  mutual  demands,  except  those  enumerated  i  which  remain 

VOL.    X.  3  3S 
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Hoyt  just  as  if  there  bad  been  no  release.  A  specialty  is  not  sub- 
Wilkinson,  s^i^u^^d  ^^^  ^6  simple  contract.'  The  intestate  and  the  defend 
ant  agree,  "  that  whenever  this  account  shall  be  balanced,  then 
and  at  such  time  all  mortgages,  bills  of  goods  or  any  other 
property,  and  notes  of  hand,  which  either  party  holds  against 
the  other,  shall  be  cancelled. ''  This  is  precise.  When  the 
account  shall  be  balanced,  the  securities  shall  be  given  up  ;  but 
the  instrument  is  not  a  contract  to  pay  the  balance ;  it  does  noi 
merge  the  original  demands. 

But  another  effect  may  be  given  to  this  contract.     It  is  an 
admission  of  the  existence  of  the  demands  enumerated  ;  it  b 
like  any  other  acknowledgment  of  a  debt.     It  supports  the 
allegation  of  an  insimul  camputassent. 
34  On  the  first  count  the  plaintiffs  are  entitled  to  recover  the 

balance  therein  set  forth. 

The  note  held  by  Cushman  cannot  be  charged  to  the  de- 
fendant, as  it  has  not  been  paid.  This  is  the  common  case  of 
a  surety  ;  who  must  pay  the  debt  before  he  can  recover  ag^nsi 
his  principal.'     So  of  the  note  given  to  Hall. 

The  note  signed  by  Nims  as  surety  for  the  intestate,  stands 
on  a  different  footing.  Nims  having  paid  it,  acquired  thereby 
a  right  against  the  intestate's  estate,  and  this  gives  the  plaintiffs 
a  right  of  action  against  the  defendant.  It  was  paid  by  the 
agent  of  the  intestate,  or  of  his  representative,  and  this  is  the 
same  thing  as  if  it  had  been  paid  by  the  intestate  himself.  This 
opinion  proceeds  on  the  ground  that  the  payment  by  Nims  was 
previous  to  the  commencement  of  the  suit. 

WelU  said  the  fact  was  otherwise  ;  and  the  plaintiffi  agreed 
to  take  judgment  for  the  amount  allowed  by  the  Court,  exclu- 
sive of  this  note. 

Defendani  defauUed. 

1  See  Chitty  on  Contr.  (4th  Am.  ed.)  607. 

*  See  Morrison  ▼.  BerkUyJ  &eTg.  &  Rawle,  238;  JSlUr  ?.  Aiory,3 
8?lv.  R.  380 ;  Hodget  ▼.  Arvutnmgy  3  Devereuz,  263. 
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Amos  Piper  versus  Alvarius  Willard  and 
Trustee. 

Where  the  ad  damnum  io  a  tiwtee  proeess  exceeds  $  100,  wid  the  tnatee,  having 
denied  that  he  had  in  hit  hands  goode,  effects  or  credits  of  the  principal  definidant, 
b  nevertheless  adjudged  trustee  by  the  Court  of  Common  Pleas,  he  cannot  file  ex- 
ceptions, but  his  remedy  is  by  appeal. 

If  a  party  files  exceptions  to  the  judgment  of  the  Common  Pleas,  where  an  appeal  is 
his  only  proper  remedy,  but  negleets  to  enter  hb  exceptions  in  this  Court,  a  com- 
pbint  by  the  other  party  for  costs  on  account  of  soch  neglect,  oannot  be  sustained. 

Wells  J  for  the  plaintiff,  stated  that  the  ad  damnum  in  this      (^  ^^ 
case  was  laid  at  more  than  $  100  ;  that  the  principal  defendant 
was  defaulted  in  the  Court  of  Common  Pleas  ;  that  the  trustee, 
having  denied  that  he  had  in  his  hands  goods,  effects  or  credits 
of  the  principal  at  the  time  of  the  service  of  the  writ,  was  ^^ 

nevertheless  adjudged  trustee  upon  his  answers ;  that  to  this 
adjudication  the  trustee  filed  exceptions,  but  that  he  had  failed 
to  enter  the  action  in  this  Court ;  whereupon  the  plaintiff  filed 
a  complaint  for  costs  against  the  trustee,  on  account  of  such 
neglect. 

The  question  being  upon  this  complaint,  Wells  was  appre- 
hensive that  it  could  not  be  sustained,  on  the  ground  that  the 
trustee  ought  to  have  appealed  instead  of  filing  exceptions. 
Si.  1820,  e.  79,  §  4,  5, ;  Richards  v.  Mien,  8  Pick.  405. 

The  Court  were  of  opinion,  for  the  reason  suggested,  that 
the  case  was  not  properly  before  them,  and  the  complaint  was 
dismissed.* 

*  Bat  in  a  later  case  it  was  held  that  an  action  was  rightly  brought  ap  on 
tjoepliona,  notwithstanding  an  appeal  lay.    Sale  v.  PraU,  19  Pick. 
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WiLUAM  PoMEROT  verms  The  Fifth  Massachu- 
setts Turnpike  Corporation. 


b  M  afldoB  %UMrt  a  tornpike  eorpontioa  for  daiufe  done  to  i 
the  iwfteiaBcy  of  a  bridge,  and  which  wai  nora  than  fifty  feet  ia  length  from  one 
ahiHmet  to  another,  the  driver  of  the  wagoa  containing  the  merchaadiiet  whkh 
weighed  more  than  forty-five  hondreds,  teitified,  that  he  did  not  infonn  anj  loS- 
gatherer  that  hie  load  weighed  more  than  forty-five  hondrede  ;  that  he  fimaemji 
drove  loaded  wagone  over  the  road,  which  nmally  exceeded  that  weight,  hot  that  hi 
never  informed  any  toll-gatherer  of  it,  not  having  been  inquired  of  as  to  the  weight. 
It  was  kdi,  that  the  evidence  wodd  not  authoriae  the  Jury  to  infer  the  eonaent  of  a 
lott-gBtherer  to  hie  paaaing  over  the  bridge,  which  is  required  by  Si,  IBIS,  c  lil» 
I  4,  in  loeh  caae,  in  order  to  render  the  corporation  liable  for  damagea. 

This  was  an  action  on  the  case,  brought  to  recover  damages 
for  ao  injury  done  to  a  quantity  of  merchandise,  in  consequence 
of  the  insufficiency  of  a  bridge  in  Athol,  which  formed  a  part 
of  the  turnpike  road  of  the  defendants. 

The  defendants  pleaded  the  general  issue,  which  was  joined ; 
and  also  a  special  plea,  which  alleged  that  the  bridge  was  more 
toan  fifty  feet  in  length  from  one  abutment,  pier  or  trussel  part, 
to  another ;  that  the  merchandise  was  in  a  loaded  wagon,  the 
weight  of  which,  exclusive  of  the  team  and  carriage,  exceeded 
forty-five  hundred  gross  weight,  and  that  the  wagon  was  driven 
over  the  bridge  without  the  consent  of  any  toII-gatherer,  or 
agent  of  the  defendants.  The  plaintiff  replied,  that  the  wagon 
was  driven  over  the  bridge  with  the  consent  of  a  toU-gatberer 
of  the  defendants.     Issue  was  joined  also  on  this  replication. 

The  St.  1813,  e.  160,  §4,  provides,  that  if  any  person  shall 
drive  over  any  turnpike  bridge,  which  shaU  be  more  than  fifty 
feet  in  length  from  one  abutment,  pier  or  trussel  to  another, 
without  the  consent  of  the  toll-gatherer  or  agent  of  the  turnpike 
corporation,  any  loaded  wagon  the  weight  whereof  shall  exceed 
forty-five  hundred  gross  weight,  exclusive  of  the  team  and  car- 
nage, and  shall  thereby  break  down  such  bridge,  he  shaU  not 
recover  any  damages  of  the  corporation. 

Tktf  trial  was  before  Morton  J. 

One  Blake  was  produced  on  the  part  of  the  plaintiff,  as  a 
witness ;  who  testified,  that  he  drove  the  wagon  which  con* 
tnned  the  plaintiff's  merchandise,  over  tbe.tumpike  road  ;  that 
he  did  not  inform  any  of  the  toll-gatherers  that  his  load  ex- 
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ceeded  forty-five  hundreds  in  weight ;  that  he  was  in  the  practice     Pomeroy 
of  driving  loaded  wagons  over  this  road  ;  that  the  loads  usually    pifVh^Man 
exceeded  forty-five  hundreds  in  weight,  but  that  he  never  in-     Tampike 
formed  any  toll-gatherer  of  it,  having  never  been  inquired  of  — '^^  ^° 
as  to  their  weight. 

Upon  this  evidence  the  judge  directed  a  nonsuit ;  which  was 
to  be  taken  off,  if  the  Court  should  be  of  opinion  that  the  evi- 
dence was  sufficient  to  authorize  the  jury  to  infer  the  assent  of 
a  toll-gatherer  ;  otherwise  it  was  to  stand. 

R.  E.  Mtoeombj  for  the  plaintiff.  S^  3Dtt 

IPelb,  for  the  defendants. 

The  Court  held  that  the  assent  required  by  the  statute  must      Oet  M 
be  given  upon  a  notice  to  the  toll-gatherer,  that  the  load  ex- 
ceeds forty-five  hundreds  in  weight.' 

JV*ofifiitl  made  abioluU. 


Commonwealth  versus  Dennis  Coolet.  97 

An  indletaeBC  fcr  disinterring  n  dead  body,  alkged  that  die  buryiog  groaad  in  G., 
where  die  body  wee  interred,  bdomged  to  tkt  fim  amgngatiemai  pariak  m  O.  Hdd^ 
diet  diieaDegatioo  wee  anneeeasery,  end  that  it  did  not  become  materia]  by  beiaf 
ionerted  in  the  indietmeot,  and  therelbre  need  not  be  proved. 

The  eommon  law»  in  rebtion  to  the  ofienoe  of  dieinterrins  a  dead  body,  ie  lopeneded 
by  St,  1814,  e.  175  ;  ao  that  an  indictment  for  this  ofleaee  moit  oondode  Mnfrs 

This  was  an  indictment  for  disinterring  the  body  of  one 
Chase,  which  was  alleged  to  have  been  interred  in  ^^  the  com- 
mon burying  ground  in  Greenfield,  belonging  to  the  first  con- 
gregational parish  in  said  Greenfield."  The  crime  was  alleged 
to  have  been  committed  in  1824,  and  was  set  forth  as  ao 
ofience  at  common  law,  the  indictment  not  concluding  eonirm 
formam  $kUvH. 

At  the  trial,  before  Morton  J.,  the  defendant  objected  that 
no  evidence  had  been  introduced  on  the  part  of  the  Common- 
wealth, to  prove  the  allegation  that  the  burying  ground  belonged 
to  the  first  congregational  parish  ;  but  the  jury  were  instructed 

*  See  Revieed  Stat  c.  39,  $  43. 
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Commoo-     that  this  allegatioD  was  iinimterial  aod  need  not  be  proved.    Tbc 
^  ^  defendant  being  found  guilty,  he  excepted  to  this  instniction. 

CoiAef.  The  defendant  also  moved  b  arrest  of  judgment,  because 

the  indictment  was  brought  at  common  law  and  not  upon  St, 
1814,  c.  175. 
Osi.  IH.  Battiy  for  the  defendant.  The  allegation  that  the  burying 
ground  belonged  to  the  first  congregational  parish,  is  a  materia] 
part  of  the  description  of  the  offence,  and  should  have  been 
supported  by  evidence.  But  if  it  is  not  essential,  still  as  it  is 
inserted  in  the  bdictment,  it  must  be  proved.  Uniitd  Stales 
V.  PorUr^  3  Day,  283  ;  Bristaw  v.  Wright^  Doug.  665. 

The  disinterring  of  a  dead  body  is  not  an  offence  at  coocmon 
law.  The  first  case  of  a  prosecution  for  it  in  England,  is  that 
of  Rex  V.  Lynn^  2  T.  R.  733 ;  and  in  our  reports  there  is  no 
adjudication  before  the  enactment  of  St.  1814,  c  175. 

But  admitting  it  to  be  otherwise,  the  common  law  is  super- 
seded by  that  statute.  Bartktt  v.  King,  12  Mass.  R.  545  ; 
88  Ellis  V.  Paigty  1  Pick.  45  ;  Common^oeaUh  v.  Chapiuj  5 
Pick.  199  ;  J^ichols  v.  Squire^  ibid.  168  ;  6  Dane's  Abr. 
589,  c.  196,  art.  1,  §  20.  The  statute  is  not  cumulative,  for 
it  does  not  give  a  more  summary  remedy  than  the  common 
law,  nor  inflict  an  additional  penalty.  1  Kent's  Com.  4^6  ; 
Regina  v.  Wigg^  2  Salk.  460;  Rex  v.  Robinson^  2  Burr. 
799. 

The  common  law  being  no  longer  in  force,  the  prosecution 
cannot  be  sustained,  because  it  was  not  commenced  within  two 
years  next  after  the  ofience  was  committed  ;  St.  1788,  c.  12, 
§  1  ;  and  because  the  indictment  does  not  conclude  contra  for^ 
mam  statuti. 

R,  E.  JV*ei0com6,  for  the  Commonwealth,  cited  to  the  point, 
that  disinterring  a  dead  body  was  an  ofience  at  common  law, 
1  Russell  on  Crimes,  606;  1  Hale's  P.  C.  515  ;  7  Dane's 
Abr.  257,  c.  218,  art.  2,  §  20. 

The  statute  of  1814 -has  not  repealed  the  common  law,  either 
expressly  or  by  necessary  implication.  It  does  not  create  a 
new  offence  ;  it  limits  and  modifies  the  punishment.  Aflirma- 
tive  words  in  a  statute,  without  negative  words,  do  not  annul  the 
common  law.  Jenk.  Cent.  212.  The  words  conirafinmam 
Holtift  are  not  necessary  in  an  indictment,  where  the  offence  is 

99 
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by  coiffimon  law  and  the  statute  only  adds  a  penalty.     Burgen^s     Common 
case,  i  Ventr.  13 ;  2  Hawk.  P.  C.  c.  26,  §  4,  note  2 ;  Rex       "^^^^^ 
V.  Balmej  Cowp.  648  ;  1  Chit.  Cr.  Law,  238  ;  Knight^s  coHj      Coctey. 
8  Mod.  118  ;  Rex  v.  Robinson^  2  Burr.  805  ;  Com.  Dig.  In- 
dictmeni,  D;  Regina  v.  fVigg,  2  Balk.  460  i-Rex  v.  Smithy 
2  Doug.  441  ;    Commonwealth  v.    Searhy  2  Binney,  332; 
CommonweaUh  v.  Hoxey,  16  Mass.  R.  387. 

The  SU.  1788,  c.  12,  limiting  prosecutions  on  peoal  statutes, 
does  not  affect  the  statute  of  1814.  This  statute  prescribes, 
that  on  conviction  of  the^  offences  therein  mentioned,  in  the 
Supreme  Judicial  Court,  the  offender  may  be  imprisoned  not 
more  than  one  year  or  fined  not  more  than  $  1000,  and  ^*  all 
fines  accruing  under  this  act  shall  enure,  one  half  to  the  inform- 
er, and  one  half  to  the  town  in  which  the  offence  is  committed." 
This  is  not  a  penal  statute  within  the  meaning  of  the  statute  of 
1788.  No  prosecution  can  be  maintained  under  the  statute  of 
1814,  by  a  common  informer,  the  only  remedy  is  by  indict- 
ment It  is  believed  that  no  other  statute  of  this  Common-  39 
wealth  can  be  found,  that  prescribes  any  other  punishment  than 
a  pecuniary  penalty,  where  part  of  the  penalty  goes  to  the  m- 
former. 

The  allegation  that  the  burying  ground  belonged  to  the  first 
congregational  parish  in  Greenfield,  is  immaterial  and  may  be 
rejected  as  surplusage.  Com.  Dig.  Indictment,  G ;  Walker^s 
ca$e,  4  Co.  41a;  Long^s  case,  5  Co.  121  b ;  Commonwealth 
V.  Hunt,  4  Pick.  252 ;  3  Stark.  Ev.  1534,  1535  ;  1  Phil. 
Ev,  (N.  York  ed.)  150. 

Davis,  Solicitor-General,  on  the  same  side. 

Per  Curiam.  The  indictment  having  alleged  that  the  Oct  So 
burying  ground  belonged  to  the  first  congregational  parish  in 
Greenfield,  it  is  objected  that  no  evidence  was  offered  on  the 
part  of  the  government  in  support  of  the  aUegation.  The 
Coi  rt  are  of  opinion,  that  the  allegation  was  unnecessary,  and 
that  it  did  not  become  material  by  having  been  introduced  into 
the  indictment.  It  forms  no  part  of  the  description  of  the 
offence  charged.  It  does  not  qualify  or  aggravate  the  offence. 
There  is  therefore  no  reason  for  granting  a  new  trial.' 

>  See  UmiUd  SUUu  ▼.  Howard,  3  Samner,  14, 15 ;  1  Chitty'i  Grim.  Law, 
^4th  Am.  ed.)  205  e<  #07.  *  StaU  t.  JMU^  15  Maine  R.  (3  Sbeplej,)  476. 
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wealth 


But  the  defendant  moves  in  arrest  of  judgment,  that  the 
crime  for  which  he  b  indicted  b  not  an  offence  at  common 
O^^y*  law ;  and  if  it  is,  that  the  common  hw  on  this  subject  has  been 
superseded  by  our  statute  of  1814,  c.  175.  We  think  it  clear 
that  it  is  an  offence  at  common  law,  and  there  is  an  express 
decision  to  that  effect  in  2  T.  R.  73S.  The  reascm  why  cases 
of  this  sort  are  not  to  be  found  m  the  earlier  reports  is  ver^ 
obvious,  namely,  that  the  dissection  of  human  bodies  was  not 
so  extensively  practised  in  former  times.  And  this  will  account 
for  the  fact,  that  few,  if  any  prosecutions  at  common  law  for 
thb  offence,  have  taken  place  in  this  Commcmwealth. 

The  question  then  is,  whether  the  common  law  has  been 
superseded  here  by  the  statute  of  1814.  And  the  Court  are 
of  opinion  that  it  has  been.  The  whole  subject  has  been 
revised  by  the  legislature.  The  time  for  prosecuting  the 
offence,  and  the  punishment  are  limited  by  the  statute,  and 
provision  likewise  is  made  for  the  removal  of  dead  bodies.  A 
statute  is  impliedly  repealed  by  a  subsequent  one  revising  the 
whole  subject  matter  of  the  first ;  BartkU  v.  Kingy  12  Mass. 
R.  545  ;  JfiehoU  v.  Squirty  5  Pick.  168  ;  and  in  the  case  of 
40  a  statute  revising  the  common  law,  the  implication  is  at  least 
equally  strong.^  At  common  law  it  was  criminal  to  dig  up  and 
remove  a  dead  body  ;  but  that  would  not  now  be  an  oflence  in 
this  Commonwealth,  since  the  statute  makes  provision  for  the 
removal  of  a  dead  body  under  a  license.  If  the  common  law 
were  in  force,  it  should  seem  that  the  license  would  not  be  a 
defence  to  an  indictment  at  common  law.  The  common  law 
and  the  statute  would  be  at  variance  with  each  other. 

Judgmeni  arre$ied.^ 

1  See  Jeiiiitii^#  ▼.  C(mmonwealth9 17  Pick.  80,  82,  83. 
*  See  Revued  Stat.  e.  131,  $  19.    As  to  the  conoliuion  of  the 
•ee  ReTiied  »tat.  e.  137,  §  14 ;  I  Chita's  dim.  Law,  (4th  Am.  m.) 
I ;  suae  ▼.  Jfegro  Evtms^  7  Gill  &  Johns.  290 
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Thkodobs  F.  Strong  verma  Turn  MAirvFAmmERs' 

LfSURAlfOB   COMPANT. 


The  nortfiitsr  of  a  lMMM»  whoM  right  b  •qrity  to  radiMi  faM  bMB  «iMd  c 
tion,  faM  u  mfgrable  interafk  in  Um  lioon. 

If  or  ii  liJi  innnble  interMt  dimtm&d  bj  a  Mia  oa  oMoatioB  of  liii  mpitf  cf  i 
tioo,  10  loDf  as  hb  rigltt  to  redeoa  Mieh  oifiiity  oontiii— . 

la  eaie  of  loaa,  aiieb  anarad  b  aatlllad  to  raeovar  tiie  wMa  mm  iaaarmi.  If  tlM  ^ 
of  Um  property  daitroyad  amoonts  to  tUt  nm. 

A  polioy  of  inauranoa  oa  a  Imnho  proYided,  that  if  tlia  propartj  alioald  be  aoid  or 
ooorqfad,  ia  wliola  or  la  part*  the  policy  ahoold  beoome  void.  It  was  AcU»  that  a 
lala  of  the  property  oo  eseooiion  did  aot  avoid  the  poli^  ;  aad  that  the  pfytieioo 
ia  the  policy  referred  ooly  to  rohntary  aeeifnaMate. 

The  aanred,  la  hia  application  for  maaraiiee'oo  a  honn,  auted  it  to  be  hia  own  prop- 
erty s  bat  no  ioqairy  waa  made  by  the  inaopera  aa  to  the  itate  of  hia  title.  The 
houaet  In  fiict,  had  been  BMrtgafad  aad  tin  eqaity  cf  redemption  bad  been  leiaed 
en  eieeotion.  It  was  kUd,  that  thaie  drenmatanoea  were  not  umterial  to  the  riik» 
and  that  the  statement  in  the  application  was  not  a  miarepreaentatioa. 


Assumpsit  on  a  policy  of  insuraoce,  dated  December  29tb, 
1828,  whereby  the  defendants  insured  for  the  plaintiff  $  1400 
on  bis  dwellinghouse  b  Northampton,  against  loss  by  fire. 

Upon  a  case  stated  it  appeared  that  the  house  was  destroyed 
by  fire  on  April  23d,  1829,  and  the  amount  of  the  loss  was 
$1300. 

The  policy  contabed  a  provision,  that  if  the  property  should 
be  sold  or  conveyed,  in  whole  or  in  part,  the  policy  should 
become  void.  The  plaintiff,  upon  his  application  for  insurance, 
stated  in  writing,  in  reply  to  interrogatories  on  the  part  of  the 
defendants,  that  the  property  was  his  own  ;  but  no  inquiry  was  41 
made  and  no  information  communicated  as  to  the  state  of  the 
title. 

In  1825,  the  plaintiff  mortgaged  the  estate  to  one  Damon  to 
secure  the  payment  of  a  note  for  $300 ;  this  note  has  never 
been  paid.  In  1827,  the  plaintiff  again  mortgaged  it  to  Da- 
mon, to  secure  him  against  a  note  for  $  1100,  which  he  had 
signed  jointly  with  the  plaintiff  and  others.  The  plabtiff  paid 
one  half  of  this  note  in  1827,  and  a  new  note  for  the  balance 
signed  by  the  same  persons  was  given  by  way  of  renewal.  On 
July  Slst,  1828,  Damon  had  assigned  both  mortgages  to  one 
Stebbins.  On  December  4th,  1828,  the  equity  of  redemption 
was  seized  by  virtue  of  three  executions  issued  in  pursuance 
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Strong      of  judgments  recovered  against  the  plaintiff;  and  on  January 
Manufac-     ^^'  1829,  it  was  sold  by  auction  for  $210.     This  stun  was 

toren'       applied  in  payment  of  the  executions,  but  was  insufficient  to 

— discharge  the  whole  amount  of  them.     On  January  6th,  1829, 

it  was  agreed  between  the  plaintiff  and  Stebbins,  that  Stebbins 
should  take  possession  of  the  mortgaged  promises  for  condition 
broken,  and  that  the  plaintiff  should  continue  to  occupy  tbev 
until  May  1829.  Stebbins  accordingly  took  possession  and 
leased  the  premises  to  the  plaintiff  until  May  1st,  1829,  tfao 
plaintiff  agreeing  to  pay  him  $25  rent,  and  to  give  up  the 
premises  without  further  let  or  hindrance  at  the  expiration  of 
the  term.  On  November  5th,  1829,  the  equity  of  redemption 
was  reconveyed  to  the  plaintiff  by  the  purchaser. 

According  as  the  opinion  of  the  Court  should  be  upon  the 
foregoing  statement  of  facts,  a  default  or  nonsuit  was  to  be  en- 
tered. 
%pL  ftrth.  Strong  and  ForbeSj  for  the  plaintiff.  The  plaintiff  had  an 
insurable  interest  at  the  time  when  the  insurance  was  made. 
This  interest  was  not  affected  by  the  existence  of  the  mort- 
gages, for  the  loss  ultimately  falls  on  the  mortgager  and  not  on 
the  mortgagee.  Williams  v.  Smith,  2  Gaines's  R.  13  ;  SmUh 
V.  Lascellesy  2  T.  R.  188  ;  Kenny  v.  Clarksony  1  Johns.  R. 
385  ;  Gordon  v.  Mass.  F.  S^M.  Ins.  Co.  2  Pick.  249  ;  Laz- 
arus v.  Commonwealth  Ins.  Co.b  Pick.  76  ;  IRbbert  v.  Car- 
ter,  1  T.  R.  745  ;  Higginson  v.  Dally  ibid.  96  ;  Phillips  on 
42  Ins.  41 .  An  equitable  or  a  contingent  interest  may  be  insured. 
Holbrook  v.  Brown,  2  Mass.  R.  280  ;  Oliver  v.  Greeny  3 
Mass.  R.  133  ;  Locke  v.  J^orth  American  Ins.  Co.  13  Mass. 
R.  61  ;  M'Givney  v.  Phanix  F.  Ins.  Co.  1  Wendell,  85. 

Nor  was  the  insurable  interest  of  the  plaintiff  destroyed  by 
the  seizure  on  execution.  Fontaine  v.  Phanix  Ins.  Co.  11 
Johns.  R.  293 ;  Lockyer  v.  Offley,  !  T.  R.  261. 

The  plaintiff's  interest  was  not  devested  at  the  time  of  the 
loss,  by  the  sale  of  the  equity.  Carroll  v.  Boston  Mar.  Int. 
Co.  8  Mass.  R.  515  ;  Stetson  v.  Mass.  Mutttal  Fire  Hm.  Co. 
4  Mass.  R.  330  ;  Jllston  v.  Campbell,  4  Bro.  P.  C.  (2d  ed.) 
476.  The  agreement  with  Stebbins  is  in  the  plaindff's  fa- 
vor, as  the  lease  to  the  plaintiff  was  an  enlargement  of  his  in 
terest. 
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The  provision  in  the  policy,  that  if  the  property  is  sold  or       Strong 
conveyed,  in  whole  or  in  part,  the  policy  shall  become  void,     Mannfic- 
intends  a  voluntary  sale  or  conveyance  by  the  insured  ;  not  a       turom' 

sale  by  act  of  law  without  his  agency  or  against  his  consent,   - . — 

as  was  the  case  in  the  sale  of  the  equity.  Smith  v.  Putnamy 
3  Pick.  2^1,  [2d  ed.  222,  note  2 ;  3  Kent's  Comm.  3d  ed. 
374,  376 ;]  Doe  v.  Carter,  8  T.  R.  67  ;  Jackson  v.  CorKw, 
8  Johns.  R.  631  ;  Jackson  v.  Silvemaily  16  Johns.  R.  278. 
By  the  words  ^^  if  the  property  is  sold  or  conveyed  in  whole 
or  in  part,"  is  meant  a  sale  or  conveyance  of  the  whole  inter^ 
est  in  the  whole  or  a  part  of  the  property,  not  a  part  of  the 
interest  in  the  whole  property.  Jackson  v.  Sihemailj  15 
Johns.  R.  278  ;  Stetson  v.  Mass.  Mutual  P.  Ins.  Co.  4 
Mass.  R.  330. 

The  representation  by  the  plaintiff,  that  the  house  was  his 
own  property,  was  warranted  by  the  facts.  It  was  not  neces- 
sary  for  him  to  inform  the  insurers  in  regard  to  the  state  of  his 
title,  unless  questioned  concerning  it.  Russell  v.  Union  Ins. 
Co.  4  Dallas,  421  ;  Hodgson  v.  Mar.  Ins.  Co.  6  Cranch,  100; 
Locke  v.  ^ortk  American  Ins  Co.  13  Mass.  R.  67  ;  Law^ 
renee  v.  Fan  Home,  1  Gaines's  R.  276  ;  Gl&ver  v.  Blacky  3 
Burr.  1394  ;  Robertson  v.  United  Ins.  Co.  2  Johns.  Gas.  266  ; 
Kenny  v.  Ctarkson,  I  Johns.  R.  385  ;  Jennings  v.  Ins.  Co. 
of  Penn.  4  Binney,  251  ;  Higginson  v.  Ball,  13  Mass.  R. 
101 ;  BartUU  v.  WaUer,  13  Mass.  R.  267  ;  Phillips  on  Ins. 
64. 

Dewey,  for  the  defendants.  The  plaintiff  had  not  an  insur-  49 
able  .interest  at  the  time  when  the  insurance  was  effected.  If 
he  had  any  interest  then,  it  was  devested  by  the  sale  of  the 
equity.  After  the  sale  there  only  remained  to  him  a  mere 
right  of  preemption  ;  Kelly  v.  Beers,  12  Mass.  R.  387  ;  and 
as  the  equity  was  sold  for  what  it  was  worth,  this  right  is  of  no 
value  in  money. 

It  is  said  that  the  provision  in  the  policy,  as  to  a  sale  or 
conveyance  of  the  property,  does  not  refer  to  a  sale  or  convey- 
ance which  is  without  the  agency  of  the  plaintiff,  such  as  the 
sale  of  the  equity  ;  but  if  he  suffers  the  levy  to  be  perfected, 
he  does  cooperate.     The  property  is  in  the  hands  of  the  law  ; 
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StioDg      and  if  he  does  not  discbarge  it  of  the  bcumbraoce,  it  is  equiv* 

Manufte-     ^^°^  ^  ^  ^®  ^7  '^"'- 
taren'  The  interest  of  the  plaintiff,  if  he  had  any,  was  not  correctly 

described  by  him.    Columbian  Ins.  Co.  v.  Lawrenu^  2  Peters, 

36  ;  Marshall  on  Ins.  (1st  ed.)  335,  339. 

The  case  was  continued  nisii  and  the  opinion  of  the  Court 
was  afterward  drawn  up  by 

Wilde  J.  Upon  the  facts  stated  we  think  there  can  be  no 
question  that  the  plaintiff  had  an  insurable  interest  m  the  bouse 
assured,  at  the  time  the  policy  was  effected ;  for  although  a 
policy  of  insurance  is  a  contract  of  indemnity,  and  wager  poh- 
cies  are  not  to  be  countenanced,  yet  a  leg^  tide  to  the  prop- 
erty insured  is  not  necessary  to  give  validiQr  to  such  a  contract. 
A  mere  equitable  tide,  or  any  qualified  property  in  the  thing 
insured,  may  be  legally  protected  by  insurance  ;  Columbian 
Int.  Co.  y.  LatorencBy  2  Peters,  25 ;  Marshall  on  Ins.  (1st 
ed.)  91  ;  and  it  b  very  clear  that  the  plaintiff  not  only  had  an 
insurable  interest,  but  that  his  interest  was  substantially  the  same 
as  it  would  have  been,  bad  the  property  insured  been  free  from 
any  incumbrance  ;  for  he  was  liable  to  the  mortgagee  and  the 
attaching  creditor  for  the  whole  amount  of  the  debts  for  which 
they  had  obtained  liens,  and  it  is  well  settled  that  a  mortgager 
may  protect  his  equitable  interest  at  an;'  time  until  actual  fore- 
closure of  the  mortgage.^ 

Nor  did  any  of  the  events  subsequent  to  the  insurance  wholly 
devest  the  plaintiff  of  his  interest,  for  after  the  sale  of  the  equity 
44  still  he  had  a  right  to  redeem,  and  this  right  might  constitute  a 
valuable  interest.  No  evidence  was  offered  to  show  that  it 
was  not.  The  presumption  is  that  it  was  of  some  value,  for 
the  plaintiff  did  afterwards  actually  redeem  or  purchase  the 
equity  ;  and  independently  of  any  circumstance  tending  to  show 
that  a  right  of  redemption  is  a  valuable  interest,  the  law  would 
presume  that  it  was,  the  contrary  not  appearing.  The  plaintiff 
too  might,  from  local  attachment  and  other  circumstances,  esti- 
mate the  property  higher  than  others  would,  and  as  the  value  of 
jiroperty  is  not  to  be  ascertained  by  the  market  price,  or  by  the 
opmion  of  witnesses,  in  a  case  like  this,  we  think  the  under- 

'  The  mortgager  and  mortgagee  each  has  a  separate  insorable  intereit  in 
Hm  prapertj  mortgaged.    Drad^ra'  hu,  Co,  T.  Robert^d  WendeU^  404. 
44 
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writers  bare  not  shown  any  defence  on  the  ground  that  the      Strong 
pbintiff  had  no  bterest  at  the  time  of  the  loss.     The  value  of    Manufac. 
the  plaintiff's  interest  in  the  property  insured  is  not  material.       tnren* 
If  he  had  an  insurable  interest  at  the  time  the  policy  was  effect-   ^J^ — L. 
ed,  and  an  interest  also  at  the  time  of  the  loss,^  he  is  entitled  tor 
recover  the  whole  amount  of  damage  to  the  property^  not  ex- 
ceeding  the  sum  insured. 

But  the  principal  objection  on  which  the  defendants'  counsel 
rely  is,  that  the  plaintiff  did  not  make  a  full  and  fair  representa* 
tion  of  his  interest,  and  that  there  was  such  a  concealment  as 
vitiated  the  policy.  Undoubtedly  the  plaintiff  was  bound  to 
ma\e  a  full  and  true  exposition  of  all  the  facts  and  circum- 
stances relating  to  the  condition,  situation,  and  value  of  the 
property  insured,  and  to  disclose  his  interest  therein,  so  far  as 
was  material  to  the  risk.  But  we  do  not  perceive  how  the  in- 
cumbrances on  the  plaintiff's  property  could  be  considered  as 
material  to  the  risk.  The  destruction  of  the  house  did  not  ex- 
tinguish the  mortgage  debts,  so  that  he  was  interested  to  the 
full  amopnt  of  the  value  of  the  property  insured.  It  was  not 
necessary  to  specify  in  the  policy,  that  the  property  was  under 
mortgage.  The  owner  of  a  vessel  subject  to  a  respondentia 
or  bottomry  bond  may  insure  without  designating  the  incum- 
brance, although  the  loss  of  the  vessel  would  extinguish  the 
debt  or  loan.  The  lender  on  bottomry  or  respondentia  must 
specify  his  interest.  Glover  v.  Blacky  S  Buriw  1394.  But 
this  depends  on  usage  and  practice  and  is  not  applicable  to  the  • 
interest  of  a  mortgagee,  which  may  be  insured  generally  ;  and 
a  farHoH  may  the  interest  of  the  mortgager  be  so  insured. 
We  are  therefore  of  opinion,  that  here  was  a  fair  and  full 
representation  of  every   circumstance   material  to  the  risk.  46 

There  is  no  pretence  for  charging  the  plaintiff  witt:  any  fraudu- 
lent concealment.  He  answered  all  the  interrogatories  which 
the  underwriters  deemed  essential,  to  indicate  the  kind  of  in- 
formation they  required.  If  in  the  opinion  of  the  underwriters 
it  was  important  and  material  to  the  risk,  to  ascerUin  the  nature 
of  the  interest  intended  to  be  protected  by  the  policy,  it  must 
be  presumed  that  they  would  have  inserted  in  the  form  of  the 

>  8m  Houmx  v.  FMmg  in§.  Co.  3  Sanmei  '^4SL 
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Strong      application  an  interrogatory  so  as  to  elicit  the  proper  inrornia 

ICaDaftc     ^'^°*     There  being  no  such  interrogatory,  and  no  such  inform- 

turera'       ation  being  required  in  any  case  as  to  simihur  risks«  the  plaintifl* 

had  every  reason  to  infer  that  the  state  of  his  title  was  not 

deemed  material  to  the  risk,  and  was  not  required  by  the  un- 
derwriters to  be  ascertained.  So  that  if  such  a  representation 
of  title  were  necesary  in  a  marine  risk)  it  would  be  deemed  as 
dispensed  with,  by  the  underwriters,  under  the  circumstances 
stated.^ 

JudgvMfUfor  plaifUiffon  default. 


Isaac  Clarke,  Junior,  et  al.  versus  Joseph  Ltmak. 

Where  a  deputy  ■heriff,  having  in  his  hands  a  writ  of  attachment,  by  direction  of 
the  creditor's  attorney,  but  not  in  his  preeence,  altered  the  date  and  the  retarn  day 
of  the  writ  and  attached  upon  it  property  of  the  debtor,  it  was  AWd,  that  the  writ 
was  void  as  against  a  creditor  at  whose  suit  he  subsequently  attached  the  sanM 
property. 

This  was  an  action  against  the  sherifTof  Hampshire  for  the 
default  of  his  deputy,  Austin  Smith,  in  falsely  returning  that 
ceruiin  property  attached  by  the  deputy  on  the  plaintiffs'  writ 
against  one  Blood,  was  subject  to  two  former  attachments  ; 
whereas  if  any  such  attachments  had  been  made,  they  bad 
been  made  upon  writs  made,  drawn  and  wholly  or  partially 
•  filled  up  by  Smith,  while  such  deputy,  and  so  were  of  no 
validity. 
46  It  was  agreed  that  two  writs  against  Blood,  one  in  favor  of 

C.  Clarke,  the  other  in  favor  of  O.  Warner,  returnable  at  the 
November  term  1828  of  the  Common  Pleas,  were  duly  deliv- 
ered to  the  deputy,  with  directions  to  attach  the  property  in 
question,  which  was  then  in  the  custody  of  Warner.  These 
two  writs  were  drawn  by  the  same  attorney  ;  who,  at  the  time 
of  delivering  Warner's  writ,  directed  the  deputy,  in  case  no 
alarm  existed  in  relation  to  Blood's  stopping  payment,  not  to 
complete  the  service,  but  to  alter  the  dates  of  the  writs  in  such 
a  manner  that  they  should  bear  date  the  first  day  of  service  for 

*  See  Curry  ▼.  Commonwealth  Ins,  Co.^post,  &35 ;  Traders*  In*.  Co.  ▼.  JM- 
mU  9  Wendell,  404 ;  3  Kent's  Comm.  (3d  ed.)  371, 379 
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Lyman. 


the  next  March  term,  and  to  make  them  returnable  at  that  term, 
and  to  attach  the  same  property.  Immediately  after  the  expi- 
ration of  the  last  day  of  service  for  the  November  term  the 
deputy  made  the  alterations  as  directed,  in  his  own  handwriting, 
and  attached  the  property.  At  about  the  same  time  the  attor- 
ney  for  the  plaintiffs  delivered  their  writ  to  the  deputy,  who 
i-etumed  upon  it  an  attachment  of  the  same  property  as  subject 
to  the  other  two  attachments.  All  the  actions  were  entered  at 
March  term  1829  of  the  Common  Pleas,  and  judgment  was 
recovered  in  each  at  the  ensuing  August  term.  The  execu- 
tions thereon  were  all  delivered  to  the  deputy  within  thirty  days 
from  the  rendition  of  judgment,  and  he  applied  the  property 
towards  the  satisfaction  of  those  in  favor  of  C.  Clarke  and 
Warner. 

If  the  plaintiffs  were  entitled  to  recover,  the  defendant  was 
to  be  defaulted. 

L.  Strangj  for  the  plaintiffs,  cited  Smith  v.  Saxton^  6  Pick.     Sept  2/ia 
483. 

Fbrbes,  for  the  defendant,  said  the  alterations  had  been  made 
by  the  deputy,  in  conformity  to  the  practice  in  Hampshire, 
which  had  had  the  sanction  of  lawyers  of  eminence  ;  and  that 
to  hold  the  writs  void,  would  be  the  means  of  defeating  many 
titles  to  real  estate.  The  case  is  not  within  the  spirit  of  the 
statute ;  which  was  intended  to  prevent  the  increase  of  the 
number  of  lawsuits  ;  Prov.  St.  32  Geo.  2,  c.  3,  preamble^ 
(Ancient  Chart.  &c.  617)  ;  nor  within  the  letter,  inasmuch  as 
the  blank  writs  were  not  wholly  filled  up  by  the  deputy.  St. 
1784,  c.  28.  The  deputy  was  employed  by  the  attorney  to 
make  the  alteration,  and  it  must  be  considered  the  act  of  the  47 
attorney.  Pox  v.  Johnson^  3  Cowen,  20  ;  Philips  v.  Caswellj 
4  Cowen,  505. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  We 
have  come  to  the  conclusion,  that  the  writs  and  attachments 
returned  as  having  the  right  of  priority  to  the  plaintiffs',  were 
null  and  void ;  and  that  the  return,  therefore,  in  this  respect 
was  false.  The  alteration  of  the  writ,  as  made  by  the  deputy, 
was  in  direct  violation  of  the  3d  section  of  the  statute  of  1783, 
e.  44.  By  that  section  it  is  provided,  ^'  that  no  sheriff  or  hf% 
depu^  shall  be  allowed  to   draw,  make  or  fill  up  any  fJaint, 

47 
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Clarke  declaration,  writ  or  process,  and  that  all  such  acts  done  by  ei* 
Lyman.  ^^^  of  them  shall  be  void."  ^  This  prohibitory  and  nullifying 
""""""^  clause  extends  as  weU  to  the  filling  up  of  any  writ  or  process, 
as  to  the  making  or  drawing  of  a  declaration.  The  intention 
was  to  prevent  the  sheriff  and  his  deputies  from  actbg  as 
attorneys,  and  in  the  same  section  they  are  accordingly  pro- 
hibited to  appear  as  such  in  any  court,  or  before  any  justice  of 
the  peace  ;  or  to  draw  or  make  any  plea  for  any  other  person  ; 
or  to  assist  or  advise  any  party  in  a  suit ;  and  all  these  acts 
ako  are  declared  void.  The  object  of  the  provision  was  to 
prevent  fraudulent  practices,  to  preserve  officers  free  from 
undue  influences,  and  from  the  temptation  of  swerving  from 
their  du^,  in  preferring  favorite  creditors  ;  and  it  is  a  most 
wise  and  salutary  provision  ;  and  like  all  other  provisions  to 
prevent  fraud  and  secure  the  public  mterest  and  safety,  is  to 
receive  a  liberal  construction.  It  was  framed  according  to  the 
spirit  of  the  SOth  article  of  the  Declaration  of  Rights,  which 
prohibits  the  union  of  the  executive,  legislative  and  judicial 
powers  of  the  government,  or  any  two  of  them,  in  the  same 
person  or  persons.  The  sheriff  and  his  deputies  have  great 
and  confidential  powers  intrusted  to  them.  Their  returns  on 
writs  and  precepts  are  received  as  true;  and  are  not  to  be 
controverted,  except  in  an  action  for  a  false  return,  and  then 
the  falsity  must  be  proved.  The  return  is  presumed  to  be 
true,  unless  the  contrary  be  made  to  appear.  This  well  es- 
tablished principle  of  law  is  necessary  and  essential  for  the 
security  of  these  officers  ;  but  it  gives  them  great  power,  and 
they  ought  therefore,  in  the  language  of  the  Declaration  of 
Rights,  ^^  to  be  as  free,  impartial  and  independent  as  the  lot  of 
48  humanity  will  admit."  To  preserve  them  so,  as  far  as  possi- 
ble, was  manifestly  the  object  of  the  section  in  question. 

According  to  this  understanding  and  construction  of  the 
statute.  It  would  seem  manifest  that  the  deputy  had  no  right  tc 
make  a  new  writ,  either  by  using  a  new  blank,  or  by  altering  an 
old  writ ;  and  that  both  acts  are  equally  within  the  intention  of 
the  legislative  prohibition.  The  intention  was  not  to  prohibit 
tbe  filling  of  writs  by  unskilful  persons,  but  to  prevent  the  sher* 

> SeeBaviMd  Btat  c 86,  {99. 
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ifi'tod  bis  deputies  from  intermeddliog  with  their  precepts,  or      Clarke 
acting  as  the  agents  of  either  par^.  Lvman. 

Bat  it  is  bj  no  means  necessary  to  resort  to  a  liberal  con- 
stniction  of  the  statute,  for  the  act  of  the  officer  is  prohibited 
and  declared  void  in  express  terms.  He  was  not  ^^  allowed  to 
fill  up  any  writ  or  process  ;  "  it  is  therefore  only  a  question  of 
fact,  whether  he  did  or  did  not  fill  up  the  writ  in  question,  and 
most  certainly  he  did.  After  having  erased  the  date  and  the 
return  day  in  the  old  writ,  he  filled  up  the  blanks  with  a  new 
date  and  a  new  day  of  return ;  which  was  all  that  was  necessary 
to  make  a  new  writ.  The  old  writ  was  fimeiiu  officio^  and 
rendered  null  by  the  erasures.  A  new  writ  was  then  made, 
and  wholly  made  by  the  officer.  For  this  he  had  no  authori^, 
und  the  direction  of  the  attorney  could  give  him  none  ;  it  was 
a  direction  to  do  an  act  prohibited  by  law.  The  alteration  was 
not  made  under  the  dictation  of  the  attorney,  he  being  present ; 
but  the  officer  was  directed  to  act  as  the  agent  and  attorney  of 
the  plaintifis,  and  to  alter  the  writ  or  not  at  his  discretion. 
The  alteration  therefore  was  the  act  of  the  officer,  and  not  of 
the  attorney,  and  so  was  wholly  void.  If  however  it  were 
voidable  only,  it  may  be  avoided  by  plea,  and  by  any  one 
affected  by  the  attachments. 

According  to  the  agreement  of  the  parties,  the  defendant  b 
to  be  debuted. 

Judgmeni  far  plainHffi 


Duncan  M'Rae  versus  James  Mattoon.  49 

The  aedoa  of  dabc  on  a  bail  bond  if  aot  takan  away  by  Si,  1784,  c,  10,  k  mmm,  bat 
it  nnat  be  awnmMwed  within  one  year  next  after  tbe  entering  op  of  final  jn^gmeni 
afainet  tlw  priadpal. 

«Vbether  •  boil  bond  is  aeeignable  by  oor  law,  m  that  the  aaiignee  may  maintain  aa 
aetioB  IB  hie  own  name,  fiftflrc. 

If  an  action  npon  a  bail  bond  given  in  another  Sute,  conld  be  nmintaioed  in  thie 
Bute,  it  nmet,  by  &.  1784,  e.  10,  be  brought  within  a  year  after  the  entering  op 
of  final  jndgment  against  the  principal :  —  bat  eoeh  an  action  cannot  be  maintain- 
ed wttUn  thb  State. 

Debt.     The  first  and  second  counts  were  upon  a  judgment 
recovered  in  North  Carolina  upon  a  scire  facias  against  the  de* 

VOL    Z.  4  40 
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M'Rae       fendaDt  as  bail  of  one  Field.     The  pleadings  on  these  counts 
Mattoon.     termiDated  in  issues  of  fact. 

In  the  third  count  the  plaintiff  declared  on  the  bail  bond 

He  alleged  that  a  suit  was  commenced  in  North  Carolina,  in 
the  Court  of  Pleas  and  Quarter  Sessions  held  for  the  county 
of  Guilford  in  May  1825,  against  Field  ;  that  Field  was  arrest- 
ed in  August  1825  ;  that  while  he  was  in  custody  of  the  sher- 
iff,  the  defendant  became  his  bail,  and,  in  accordance  with  the 
laws  of  North  Carolina,  jointly  and  severally  with  Field  entered 
bto  a  bond,  conditioned  that  Field  should  appear  in  court  upon 
the  return  of  the  writ  and  abide  the  judgment  of  the  court ; 
that  by  the  laws  of  North  Carolina  the  bond  was  assignable  to 
the  plaintiff,  and  was  accordingly  assigned  by  the  sheriff  under 
seal  of  hb  office  ;  that  judgment  was  recovered  against  Field 
on  the  third  Monday  of  May  1826,  for  $  842  ;  that  Field  did 
not  abide  the  judgment,  but  avoided  ;  that  execution  was  issued 
against  him  and  non  est  inventus  was  returned  thereon  ;  that  the 
judgment  is  in  force  ;  that  two  writs  of  scire  facias  have  issued 
against  the  defendant ;  that  he  has  not  delivered  up  Field,  who 
has  never  been  found  ;  and  that  by  the  laws  of.  North  Carolina 
the  bond  is  forfeited,  whereby  an  action  has  accrued. 

The  defendant  pleaded  to  this  count,  that  thb  action  on  the 
bail  bond  was  not  commenced  within  one  yelte  after  final  judg- 
ment against  Field  in  North  Carolina. 

To  this  there  was  a  general  demurrer. 
50  JVelh^  in  support  of  the  demurrer.     An  action  will  lie  in 

9ifL  dOfft.  this  State  upon  a  bail  bond  given  in  another  Suite.  Pearsall  v. 
Dwight^  2  Mass.  R.  84  ;  Powers  v.  Lynch,  S  Mass.  R.  80  ; 
2  Huber.  Kb.  1 ,  tit.  3,  De  Confiictu  Legum,  quoted  in  3  Dal- 
las, 370  ;  Fancleefv.  Therasson,  3  Pick.  13  ;  CammontDealth 
V.  Brickettj  8  Pick.  138;  Blanchard  v.  Russell^  13  Mass. 
R.  1  ;  Prentiss  v.  Savage,  ibid.  20;  Hicks  v.  Brawn j  12 
Johns.  R.  142. 

Our  statute  of  1784,  c.  10,  which  enacts  that  no  scire  facias 
shall  be  served  upon  the  bail,  unless  it  be  done  within  one  year 
next  after  the  entering  up  of  final  judgment  against  the  principal, 
was  intended  to  regulate  proceedings  against  persons  who  be- 
come bail  in  this  State.  It  was  held  in  Lane  v.  Sfnith,  2  Pick. 
383,  that  by  reason  of  this  provision,  an  action  of  deb^  on  a 
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bail  bond  given  in  this  State,  could  not  be  sustained,  unless  com-  M<Rae 
menced  within  a  year.  This  statute  limits  an  action  of  debt  Mattioon 
only  where  it  limits  scire  facias^  and  as  mre  facias  must  issue 
out  of  the  court  rendering  the  judgment  against  the  principal, 
the  statute  cannot  apply  to  scire  facias  in  another  State  and 
therefore  cannot  apply  to  an  action  of  debt  on  a  bail  bond 
given  in  another  State. 

An  action  of  debt  lies  at  common  law,  on  a  bail  bond,  and 
It  is  a  necessary  inference  that  it  will  lie  on  a  bail  bond  given 
in  another  State.  Bean  v.  Parker^  17  Mass.  R.  602 ;  Lane 
V.  SmUhj  2  Pick.  283  ;  Champion  v.  Jfoyes^  2  Mass.  R.  481. 

Though  sdre  facias  is  the  more  proper  remedy  where  the 
bail  is  within  the  jurisdiction  of  the  court  which  rendered  the 
judgment  against  the  principal,  yet  where  he  is  out  of  the  juris- 
diction, debt  is  the  proper  action.  1  Dunlap's  Pr.  186  ;  Has^ 
well  V.  Bates  J  9  Johns.  R.  80 ;    Chesterton  v.  MiddUhursij 

1  Burr.  642;   Gardiner  v.    BtirAatn,  12   Johns.    R.   459; 
Doris  V.  Gilletty  7  Johns.  R.  318. 

The  assignee  of  the  bail  bond  may  sue  in  his  own  name, 
both  at  common  law,  and  by  virtue  o(  St.  2  ^  4  •Ann.  c.  16, 
§  20,  which  has  been  adopted  in  this^  State.  1  Tidd's  Pr. 
245  ;  CommonweaUh  v.  BrickeUy  8  Pick.  138  ;  5  Dane's 
Abr.  283,  e.  150,  art.  3,  §  1. 

/.  J7.  Jishmun  and  Grennell,,  for  the  defendant.     Debt  on  a         51 
bail  bond  does  not  lie  in  this  Commonwealth.     Lane  v.  Smithy 

2  Pick.  283  ;  Pierce  v.  Reedy  2  N.  Hamp.  R.  359. 

But  if  such  action  is  a  proper  remedy  on  a  bond  given  here, 
it  will  not  lie  on  a  bond  given  in  another  State.  There  is  no 
remedy  by  action  in  a  case  like  this,  beyond  the  State* where 
the  bond  is  given.  If  the  action  can  be  brought  in  another 
State,  the  bail  is  deprived  of  his  right  of  surrendering  the  prin- 
cipal.    DonaUy  v.  Barclay,  8  T.  R.  152  ;   Walton  v.  Bent^ 

3  Burr.  1923. 

If  an  action  of  debt  can  be  supported,  it  must  be  brought  in 
the  name  of  the  obligee,  and  not  of  the  assignee.  PearsaU 
V.  Jhrighty  2  Mass.  R.  90  ;  1  Bac.  Abr.  347,  Bail  ^c.D2; 
1  Chit.  PI.  10, 11.  The  statute  of  Anne  has  not  been  adopted 
here.  It  contains  provisions  in  regard  to  bail,  which  -our  courts 
have  no  power  to  enforce.     If  by  the  law  of  North  Carolina 


Digitized  by  VjOOQIC 


51  HAMPSHIRE,  FRANKLIN  AND  HAMPDEN. 

M*R«e  the  assignee  may  sue  in  his  own  name,  yet  here  he  mubC  pursue 
Mun^n.     ^^  remedy  according  to  our  law.     Orrv.  ^mory^  11  Mass. 

^  R.  26  ;  DaiMi  v.  Boyl^an,  9  Mass.  R.  337 ;  Bird  y.  Carir 

UUj  2  Johns.  R.  342. 

The  limitation,  by  St.  1784,  c.  10,  of  the  time  for  bringing 
the  action,  must  apply  to  bonds  given  in  another  State,  as  much 
as  our  general  statute  of  limitations  does  to  contracts  entered 
into  in  another  State.  Lane  v.  Smithy  2  Pick.  283 ;  2  Bac. 
Abr.  (Wilson's  ed.)  472,  LimUaHan  ^c.  D ;  J^Tash  v.  Tup- 
per,  1  Caines's  R.  402;  Blanckard  v.  Rusaelly  13  Mass.  R. 
i  ;  Ai^^Im  v.  Kukr^  3  Johns.  R.  268 ;  HubbeU  v.  Covd- 
rey,  5  Johns.  R.  132  ;  BiiHll  v.  Hall,  11  Johns.  R.  168. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  In 
the  third  count  the  plaintiff  declares,  in  an  action  of  debt,  od 
a  bail  bond,  taken  in  North  Carolina  ;  and  the  general  question 
is,  whether  this  count  can  be  sustained.  Several  objections 
ba?e  been  made  by  the  defendant's  counsel,  which  I  shall 
briefly  consider. 

1.  It  is  objected  that  debt  will  not  lie  on  a  bail  bond.  That 
an  action  in  this  form  may  be  maintained  by  common  law,  we 
think,  cannot  well  be  doubted,  although  there  are  cases  in 
which  a  contrary  doctrme  seems  to  have  been  held.  Whether 
this  remedy  is  taken  away  by  the  statute  of  1784,  e.  10,  may 
52  be  a  question  of  more  doubt.     If,  as  the  defendant's  counsel 

contended,  the  limitation  in  the  3d  section  cannot  be  construed 
so  as  to  extend  to  actions  of  debt,  then  we  should  have  no  doubt 
that  the  common  law  remedy  must  be  considered  as  virtually 
abrogated  by  the  statute ;  for  it  can  never  be  supposed  that 
the  legislature,  while  they  limited  the  statute  remedy  against 
bail  to  a  short  period  after  judgment  against  the  principal, 
intended  to  leave  another  remedy  open  and  unlimited.  Such 
a  construction  would  render  the  limitation  wholly  nugatory. 
But  if,  on  the  other  hand,  this  limitation  may  be,  by  a  reasons* 
ble  construction,  extended  to  the  action  of  debt  as  well  as  scire 
fadae,  as  we  think  it  may,  then  there  seems  to  be  nothing  in 
the  act,  which  expressly  or  impliedly  takes  away  the  former 
remedy.^ 

*  In  thii  State  an  action  of  debt  will  not  lie  upon  a  bail  bond ;  the  proper 
lemedy  la  a  writ  of  jctre  faaas.    Crane  ▼.  Keaiing,  13  Pick.  889.    8o  in  Mew 
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2.  It  18  also  objected,  that  a  bail  bond  is  not  assignable,  so      M'Rae 
as  to  authorize  the  assignee  to  maintain  an  action  at  law  in  his     Mattoon. 
own  name.^    Bail  bonds  are  assignable  by  the  law  of  England, 

and  so  we  must  understand  them  to  be  by  the  law  of  North 
Carolina,  for  it  is  so  averred  in  the  declaration.  The  assign- 
ment was  therefore  valid  there,  and  we  are  bound  to  regputi  the 
rights  of  the  assignee  here,  whether  they  are  legal  or  equitable. 
If,  however,  bail  bonds  are  not  assignable  by  our  laws,  it  would 
seem  that  the  action  cannot  be  maintained  in  the  name  of  the 
assignee)  but  should  have  been  broi^ht  in  the  name  of  the 
obligee.  PearsaU  et  al  v.  Dw^hi  el  al  3  Mass.  R.  90.  But 
the  view  we  have  taken  of  the  remainbg  objections  renders  it 
unnecessary  further  to  discuss  thb  point. 

3.  The  third  objection  is  founded  on  the  limitation  contamed 
in  the  3d  section  of  the  statute  regulating  bail ;  and  this  objec- 
tion we  consider  as  decisive.  As  already  remarked,  the  action 
of  debt  is  either  abrogated  or  limited  by  the  statute,  and  upon 
neither  construction  can  the  third  count  be  maintained.  Con- 
sidering the  object  and  spirit  of  the  act,  we  cannot  doubt  that 
we  are  bound  to  give  it  such  a  construction,  as  to  exonerate  the 
bail  from  all  liability,  after  the  time  of  limitation  specified. 
The  object  of  the  act  was  to  regulate  the  proceedings  against 
bail,  and  to  declare  and  define  their  rights  and  liabilities  ;  and  it 
cannot  be  supposed  that  these  were  intended  to  depend  on  the 

form  of  action  in  which  the  creditor  might  seek  his  remedy.  59 

For  instance,  provision  is  made  in  the  3d  section,  allowing  the 
bail  to  bring  the  principal  into  court  on  a  mre  facioi^  and  di- 
recting their  discharge,  on  the  payment  of  costs.  Now  it  can 
not  be  reasonably  maintained,  that  the  bail  may  be  deprived  oi 
this  important  privilege,  at  the  will  of  the  creditor,  by  his  elect- 
ing to  bring  debt  instead  of  scire  facias.  And  so  as  to  all  the 
other  regulations  and  directions,  they  are  to  be  substantially 
observed,  whatever  may  be  the  form  of  action  resorted  to  by 
the  creditor. 

But  it  has  been  argued,  that  admitting  this  construction  of 

^ 

Hampslun  and  North  Caioliiia.    Pieres  ▼.  R^ed,  9  N.  Hamp.  R.  869;  Anftr 
T.  Bai,2  Ha7w.293.    See  Reviaed  Stat  «.91,  {6;  flUa  v.  RuMt,  1  Oi««ift> 
laaf,896. 
*  See  BaU  v.  Aua ,  1  Greenleaf,  336 ;  Pteree  v.  Jlaed,  8  N.  Hamp.  R.  30QL 
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M*Rae  the  statute^  the  limitation  does  not  operate  upon  actions  brought 
Mattoon.  "P^°  ^^'^  bonds  taken  in  another  State.  The  language  of  the 
statute,  however,  is  general,  and  there  is  no  saving  clause  in 
respect  to  actions  on  bail  bonds  taken  without  the  Common- 
wealth. The  general  principle  is,  that  the  limitation  of  the 
country  in  which  the  remedy  is  sought,  and  not  that  in  which 
the  demand  arose,  is  to  be  observed.  If,  therefore,  an  action 
ever  could  have  been  maintained  within  thb  jurisdiction,  it  is 
now  barred  by  the  statute.^ 

4.  We  are  also  of  opinion,  that  the  defendant's  fourth  and 
last  objection,  namely,  that  an  action  on  a  bail  bond  taken  in 
another  State  does  not  lie,  is  well  sustained.  Regularly,  such 
an  action  must  be  brought  in  the  same  court  where  the  bail  is 
given.  Some  cases  have  been  cited  in  which  it  has  been  sus- 
tained in  another  court  and  county  ;  but  the  cases  proceeded 
on  the  ground  of  necessity.  The  bail  had  removed  from  the 
county  in  which  the  original  action  was  commenced ;  and  by 
the  law  of  New  York,  process  against  them  was  required  to  be 
terved  personally y  if  living  within  the  State.  Davis  v.  GilUt^ 
7  Johns.  R.  318. 

In  this  case  no  such  necessity  appears.  On  the  contrary, 
the  plaintiff,  in  his  second  count,  avers  that  he  proceeded  against 
the  bail  in  North  Carolina  to  final  judgment ;  and  if  the  pro- 
ceedings there  were  regular,  he  may  recover  on  that  count. 
If  otherwise,  still  he  is  not  entitled  to  a  remedy  in  a  form  of 
action  which  might,  if  allowed,  subject  the  bail  to  great  incon- 
venience ;  and  would  in  many  cases  render  the  right  of  surren- 
dering the  principal  almost  nugatory.  There  is  therefore  no 
necessity  for  recourse  to  be  had  to  this  form  of  action,  and 
M  there  is  no  authority  whatever  to  support  it.  The  rights  and 
liabilities  assumed  by  bail  are  peculiar,  and  are  defined  and 
regulated  by  the  laws  of  the  State  where  bail  is  given  ;  and  to 
allow  an  action  to  be  brought  on  a  bail  bond  taken  in  anothei 
State,  might  lead  to  great  injustice.^ 

Plea  to  third  coiml  adjudged  good. 

>  See  Refiied  Stat.  e.  91,  §  6. 

>  See  M*Ras  v.  MaUoan,  13  Pick.  53. 
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Anson  Mathew  versus  James  Scott  and  Trustee. 


Oae  Mmuiioiwd  oo  a  trustee  prooett  discloMd,  that  oveneen  of  the  poor  having  pot 
■p  to  aootioB  a  temale  paaper,  to  be  bid  off  to  the  peraoo  who  woold  mainuie 
her  a  year  lor  the  least  ram,  ihe  was  bid  off  by  the  respondent,  who  was  to  re- 
ceive a  dollar  a  week  for  her  support ;  that  her  father  being  oawilliog  to  have  her 
reiBoved  firom  the  defendant's  house,  where  she  resided,  and  the  defendant  being 
vrilliag  to  maintain  her  daring  the  year  at  a  dollar  a  week,  the  respondent  con- 
sented that  she  should  be  so  rapported,  one  of  the  overseers  agreeing  thereto  ;  that 
she  was  supported  by  the  defendant  aocordingly  ;  that  at  the  end  of  the  year  the 
defendant,  accompanied  by  a  creditor  to  whom  he  owed  $  62,  called  npon  the  re- 
spondent, and  informed  him  that  the  money  for  the  snpport  of  the  pauper  most  pass 
throi^  bis  hands,  and  it  was  then  agreed  that  the  reipondent  should  get  an  order 
on  the  town  treasury  from  the  overseers,  in  his  own  fovor,  and  deliver  it  to  the 
creditor  ;  that  the  respondent  obtained  such  an  order,  and  was  forthwith  summon- 
ed in  this  snit.  It  was  Md,  that  the  town,  and  not  the  respondent,  was  liable  to 
the  respondent  for  the  support  of  the  pauper,  and  that  therefore,  independently  of  the 
order,  the  defendant  was  not  chargeable  as  tmstee  of  the  defendant ;  and  that  the 
possession  of  the  order  did  not  make  him  chargeable,  it  being  but  a  chose  in  action. 

From  the  answers  of  Rice,  the  supposed  trustee,  it  appeared 
that  the  overseers  of  the  poor  of  Charlemont  bad  put  up  to 
auction  a  pauper,  who  was  an  insaoe  female  residing  with  Scott, 
to  be  bid  off  by  the  person  who  would  undertake  to  support 
ber,  during  one  year,  for  the  least  sum.  She  was  bid  off  by 
Rice,  who  was  to  be  paid  for  her  support  at  the  rate  of  one 
dollar  a  week.  Rice  afterwards  met  Scott  and  one  of  the 
overseers,  and  it  was  mentioned  by  one  of  them,  that  the  father 
of  the  pauper  was  unwilling  to  have  her  removed  to  a  new 
place,  and  that  Scott  was  willing  to  maintain  her  during  the 
year  for  the  same  compensation  which  was  to  be  paid  to  Rice. 
Rice  consented  that  Scott  should  continue  to  maintain  the  pau*  59 

per,  the  overseer  agreeing  thereto  ;  and  she  was  accordingly  so 
supported  by  Scott.  At  the  expiration  of  the  year,  Scott,  ac- 
companied by  one  Drury,  called  upon  Rice,  saying  that  he  had 
applied  to  one  of  the  overseers  for  payment,  and  that  he  was 
told  that  the  money  must  pass  through  Rice's  hands  ;  and  it 
was  then  agreed  between  all  of  them,  that  Rice  should  get  an 
order  on  the  town  treasury  from  the  overseers  for  $  52,  drawn 
in  his  own  favor,  and  leave  it  at  one  of  the  shops  in  Charle* 
mont  for  Drury,  to  whom  that  sum  was  due  from  Scott.  Rice 
accordingly  obtained  the  order,  and  was  immediately  summoned 
in  this  suit. 
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Mayhew         WeUsj  for  the  plaintiff.     Rice  must  be  adjudged  trustee. 

^^       Scott  had  a  right  of  action  against  him  for  supporting  the  pau- 

andTr.      per.     Even  if  Rice's  liability  to  Scott  was  doubtful  before,  it 

Sept.  aOtik.    was  fixed  by  bis  receiving  the  town  order  from  the  overseers, 

as  the  order  discharged   the   original  contract  of  the  town. 

Famer  v.  Jfobkborough^  2  Greenl.  121  ;  Manuly  v.  M^  6e«, 

6  Mass.  R.   143  ;   Johnson  v.  Johmony  11  Mass.  R.  359  ; 

Thacher  v.  DuMfitore,  5  Mass.  R.  299.     The  agreement  with 

Drury  does  not  amount  to  an  assignment  of  the  debt  to  him  ; 

it  was   rather  an  accord.      If  Drury  had  brought  an  action 

against  Scott,  this  agreement  could  not  have  been  pleaded  in 

bar.     Chitty  on  Contr.  286 ;    Cuxon  v.   Chadky^  3  Barn. 

and  Cressw.  591  ;  1  Comyn  on  Contr.  28  ;  Crow  v.  Roger$j 

1  Str.  592  ;  Bourne  v.  Ma$on^  1  Ventr.  6. 

Orennelly  coniraj  said  that  the  contract  of  Rice  with  the 
town  was  not  completed.  The  bidding  off  of  the  pauper  was 
an  incipient  proceeding,  for  the  purpose  of  fixing  the  sum  to 
be  given  him  for  her  board,  if  the  overseers  should  choose  to 
let  her  go  into  his  hands.  The  debt  therefore  was  not  due 
firom  Rice  to  Scott,  but  from  the  town  to  Scott.  And  if  it 
was  due  from  Rice,  it  was  assigned  to  Drury.  CurH$  v.  Jfar* 
ri$,  8  Pick.  280. 

The  possession  of  the  town  order  will  not  render  Rice  a 
trustee,  as  it  is  merely  a  chose  in  action. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.     As 
no  express  contract  was  made  between  the  principal  and  the 
trustee,  the  question  is,  whether  the  latter  can  be  charged  on 
the  ground  of  an  implied  promise. 
56  In  order  to  charge  a  party  on  an  implied  assumpsit  for  ser- 

vices performed,  it  must  be  shown  that  they  were  performed 
for  the  benefit  or  at  the  request  of  the  party  to  be  charged. 
From  the  facts  disclosed,  no  such  benefit  or  request  appears  ; 
on  the  contrary,  the  supposed  trustee  released  to  the  principal 
the  expected  benefit  he  might  have  derived  from  his  contract 
irith  the  town,  and  this  was  done  for  the  accommodation  of 
the  principal  and  at  his  request.  This  arrangement  was  made 
with  the  approbation  of  one  of  the  overseers  of  the  poor, 
acquiesced  in  by  the  others,  and  not  objected  to  by  the  town. 
The  town  was  bound  to  pay  for  the  support  of  the  pauper 
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accordmg  to  its  coDtract  with  ibe  trustee.  Whether  an  actios  Mayhev 
would  lie  against  the  town  b  the  name  of  the  principal,  b  a  g^ 
question  which  it  is  needless  to  discuss  ;  for  it  would  clearly  and^. 
lie  in  the  name  of  the  trustee  for  the  benefit  of  the  principal. 
There  was  an  equitable  assignment  of  the  contract  with  the 
town,  and  it  is  manifest  the  parties  so  understood  it.  But  if 
the  agreement  did  not  amount  to  an  assignment,  still  the  trustee 
was  liable  to  no  action.  He  merely  relinquished  his  right  m 
the  contract.  He  receiyed  no  consideration  for  the  relinquish- 
ment, made  no  stipulation  that  the  contract  should  be  fuIfiUed 
by  the  town,  and  there  was  no  fraud  or  misrepresentation. 
When  applied  to  for  payment,  he  did  all  that  was  required  of 
him  m  law  or  equity  by  procuring  an  order  on  the  town  treas- 
ury.  This  order  he  received  as  the  agent  of  the  principal,  to 
deliver  over  to  Drury,  and  he  was  bound  to  deliver  it  according 
to  his  promise.  But  if  he  was  not  so  bound,  it  is  quite  clear, 
according  to  all  the  decisions  on  thb  point,  that  as  holder  of  a 
chose  m  action,  he  could  not  be  charged  as  trustee. 

Trvtiee  di$€harg9d. 


CoMMOVwsALTH  verws  Lewis  Marsh  and  Hsnrt        wi 

Barton. 

Sams  verms  Sams. 

Wh&n  two  wara  Jobtly  indided  fiir  uttaring  a  forged  nota,  and  tba  trial  of  ooo  waa 
pottponody  it  waa  Md»  that  ha  ooold  not  be  called  as  a  witneaa  for  the  other. 

In  these  indictments  the  defendants  were  jointly  charged 
with  knowingly  uttering  a  forged  promissory  note.  Marsh  was 
tried  on  both  indictments,  before  TFilde  J.  The  trial  of  Barton 
baving  been  continued  to  the  next  term,  he  was  offered  as  a 
witness  on  the  part  of  Marsh  ;  but  was  rejected.  Marsh  was 
convicted  on  both  indictments. 

If  Barton  was  not  rightly  rejected,  new  trials  were  to  be 
granted  ;  otherwise  the  verdicts  were  to  stand. 

Dewsff,  for  the  defendants.     Tt  is  not  sufficient,  in  order  to      Oct  IM 
disqualify  a  witness,  that  he  is  interested  in  the  question,  but 
he  must  be  interested  in  the  event  of  the  suit.     In  this  case  tbe 
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ComnioD-     acquittal  or  conviction  of  Marsh  can  neither  operate  in  favor  of 
^^^^  the  witness,  nor  to  his  disadvantage.     If  a  person  is  disqualified 

Mawh.  to  be  a  witness  on  the  part  of  the  accused,  because  he  is  united 
with  him  in  the  indictment,  the  government  may,  at  its  pleasure, 
deprive  the  accused  of  all  his  witnesses.  CommanueaUh  v. 
Easlandj  1  Mass.  R.  15  ;  2  Stark.  Ev.  747  ;  Bent  v.  Baker, 
3  T.  R.  27. 

Daeis  (Solicitor-General)  and  Morris^  for  the  Commou- 
wealth,  cited  3  Stark.  Ev.  1062;  Chapman  v.  QraioM^  2 
Campb.  333,  note  ;  Sawyer  v.  Merrilly  anto,  p.  16  ;  Man  v. 
Wardj  2  Atk.  228 ;  Dougherty  v.  Dorsey,  4  Bibb.  207  ; 
1  Chitty^s  Cr.  L.  606  ;  1  Phil.  Ev.  (N.  York  ed.  1816,)  61, 
62  ;  Tht  People  v.  Bill,  10  Johns.  R.  95  ;  Rex  v.  Loek»r^ 
6  Esp.  R.  107  ;  Rex  v.  Lafone,  5  Esp.  R.  154  ;  Davie  v. 
Levins,  1  Hoh's  N.  P.  R.  275  ;  State  v.  Carr,  1  Coxe's  (N. 
Jers.)  R.  1  ;  Aea;  V.  Fletcher,  1  Str.  633. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  It 
IS  an  inflexible  rule  of  evidence,  that  parties  of  record,  whether 
in  civil  actions,  or  criminal  prosecutions,  are  not  admissible  as 
68  witnesses.^  They  are  not  suffered  to  testify  in  their  own  favor, 
nor  are  they  compellable  to  furnish  evidence  against  themselves. 
The  rule  is  not  founded  exclusively  on  the  ground  of  interest, 
but  on  that  also  of  public  policy.  Thus  nominal  parties,  who 
may  have  no  real  interest  in  the  question  to  be  tried,  and  who 
are  indemnified  as  to  costs,  are  nevertheless  excluded  from  tes- 
tifying. And  so  in  actions  of  tort,  one  of  several  defendants  is 
not  admitted  to  give  evidence  in  favor  of  a  co-defendant/  The 
same  rule  is  adopted  in  criminal  prosecutions,  even  if  the  de- 
fendants are  tried  separately.  This  was  decided  in  the  case 
of  The  People  v.  Bill,  10  Johns.  R.  95  ;  and  there  seems  to 
be  no  reason  or  authority  for  adopting  a  different  rule.  If  par* 
ties  charged  with  an  offence  were  permitted  to  testify  for  each 
other,  they  might  escape  punishment  by  perjury.  If,  in  the 
present  case.  Barton,  whose  trial  was  postponed,  had  been  ad* 
mitted  as  a  witness  for  the  defendant,  he  might  have  been  ac- 
quitted ;  and  then  on  the  trial  of  Barton,  the  defendant  in  his 
turn  might  be  admitted  to  testify  ;  and  thus  they  would  be 

*  See  Sawyer  v.  MerriU,  ante,  18,  note  2  ;  Faunee  ▼.  Gray,  31  Pick.  245 
>  See  Sawymr  v.  Merrill,  aitU^  18,  note  3. 
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allowed  mutually  to  protect  each  other,  and  evade  the  ends  of     Conunoii- 
justice.     Id  the  case  of  Rex  v.  Lafone  et  aL  5  Esp.  R.  155,  ^^ 

Lord  Elknborough  carried  the  rule  still  further,  and  rejected  Marsk 
the  testimony  of  a  co-defendant,  who  had  suffered  judgment, 
which  he  held  was  incompetent  evidence  for  the  other  defend- 
ant ;  remarking  that  he  had  never  known  such  evidence  offered. 
Such  evidence,  however,  was  offered  and  admitted  in  the  case 
of  Rex  V.  Fletcher,  1  Str.  633,  and  it  has  been  admitted  in  this 
Conmionweakh.  After  one  of  several  defendants  has  been 
convicted,  by  his  own  confession,  or  otherwise,  and  the  con- 
viction does  not  make  him  incompetent,  there  seems  to  be  oo 
good  reason  why  he  should  not  be  permitted  to  testify  for  or 
against  the  other  defendants ;  for  after  conviction,  he  is  no 
longer  a  party  to  the  issue.  But  however  this  may  be,  it  seems 
clear  that  the  witness  offered  in  the  present  case  was  incompe- 
tent, and  was  properly  excluded. 

Motion  for  new  trial  overruled 


The  Inhabitants  of  Springfield  versus  The  County        69 
Commissioners  or  Hampden. 

Wbero  a  highway  had  been  laid  out  by  the  court  of  seflsions  and  had  been  partly 
worked,  and  the  oommiMionen  of  highway!  had  refuted  to  take  supervisioo  of  it» 
before  they  were  superseded  by  the  county  commiMioners,  it  was  held,  that  it  was 
the  duty  of  the  county  commissioners  to  take  supervision  of  it  and  either  discon- 
tinue it  or  complete  it. 

f  Jpoa  the  petition  of  a  town  for  a  mandamus  to  the  county  commissioners  to  take  su- 
pervision of  and  to  finish  a  part  of  a  highway  which  bad  formerly  been  laid  out  by 
the  oonrt  of  sessions,  an  alternatiTe  mandamus  was  issued,  to  which  the  commis- 
fiooers  made  return,  that  the  part  in  qoestion,  which  was  a  bridge,  had  been  boilt 
by  Che  town,  with  the  aid  of  individuals,  and  that  the  expense  had  been  voluntarily 
incorred  by  the  town  and  the  individuals  after  the  enactment  of  the  statute  provid* 
ing  for  the  payment  of  similar  expenses  out  of  the  county  treasury  ;  and  that  the 
bridge,  immediately  after  its  erection,  was  dedicated  to  the  public,  without  any  ex- 
peetation  on  the  part  of  the  town  that  the  expense  would  be  reimbursed  by  the 
ooon^.     It  was  held,  that  tliis  return  was  substantially  good. 

Exception  was  taken  to  the  return,  that  it  did  not  aver  in  what  manner  the  bridge 
was  dedicated,  but  as  the  proceedings  of  the  town,  which  were  made  a  part  of  the 
retarn»  showed  for  what  purpose  the  bridge  had  been  built,  and  as  the  building  of  a 
bridge  on  a  highway  is  ^m  facto  a  dedication  of  it  to  the  public,  the  return  was 
kdd  to  be  sufficient. 

Wlwre  it  did  not  appear  by  the  petition  for  a  mandamus  to  the  county  commissioner*, 
■or  oa  the  fooe  of  the  prooeediogs»  that  any  part  of  a  road  bad  been  worked  by  the 
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peCitioneri,  nor  that  they  bad  iMSonred  any  ocpeQae  therefor,  nor  that  they  were 
leqpMated  by  the  comminoneca  of  higfawaya  to  oonatmct  the  road,  it  wai  AeU,  that 
it  waa  not  neoeanry,  in  the  recnrn,  to  notice  Mch  suppofed  &cu. 

k  man  to  an  altematiTe  mandamu  if  Bafficienl,  if  it  contains  a  ftiU  and  certain 
anawer  to  all  the  a]leg»tiont  expreatly  made  in  the  petition  tar  it,  and  difcloaea 
a  iair  legal  nneon  why  the  nundamoa  ihoold  not  be  obeyed. 

The  retnm  was  allowed  to  be  amended,  after  exceptions  to  it  bad  been  filed. 

At  the  term  of  this  Court  held  in  the  county  of  Hampden 
in  September  1829,  the  petitioners  presented  their  petition  for 
a  mandamWy  m  which  they  set  forth,  that  at  a  court  of  sessions 
in  September  1825,  a  highway  from  the  court-house  in  Spring- 
field, by  the  manufactory  of  the  Boston  and  Springfield  Man- 
ufacturing Company  to  the  line  of  Hampshire  county,  was 
established  and  damages  reported  and  ordered  to  be  paid,  tbe 
whole  of  the  highway  being  within  the  town  of  Springfield  ; 
that  on  the  1st  of  July,  1826,  when  the  statute  establishing 
commissioners  of  highways  took  effect,  two  parts  of  the  high- 
way, —  the  one  from  the  south  bank  of  Chicopee  river,  at  a 
stake,  to  a  pine  tree  on  the  north  bank,  then  twenty-two  rods 
to  a  stake  near  a  house  of  D.  Ames,  —  the  other,  from  this  last 
stake  to  tbe  line  of  Hampshire  county,  about  four  miles,  — 
were  not  worked,  and  the  damages  assessed  were  not  paid  , 
that  by  that  statute,  the  county  of  Hampden  was  liable  to  pay 
the  expense  of  making  the  road  and  the  damages ;  that  on  Aug- 
ust 8th,  1826,  the  petitioners  applied  to  the  commissioners  of 
highways,  requesting  them  to  cause  the  highway  to  be  finished 
and  to  certify  the  expense  to  the  court  of  sessions,  but  tbe 
commissioners  of  highways  dismissed  the  petition  ;  that  by  tbe 
statute  of  1827,  c.  77,  §  6,  establishing  county  commissioners, 
it  is  provided,  that  ^^  whenever  any  highway  is  already  laid  out 
or  altered  in  any  county,  which  it  would  be  tbe  duty  of  sucb 
county  to  make,  under  the  provisions  of  the  law,  and  the  work- 
ing of  the  same  is  not  already  commenced  by  said  commission- 
ers of  highways,  or  by  them  contracted  to  be  made,  it  shall  be 
the  duty  of  said  county  commissioners,  to  do  and  perform  all 
the  acts,  in  relation  to  the  making  of  the  same,  which  it  would 
be  incumbent  upon  the  said  commissioners  of  highways  to  do 
and  perform  if  this  act  had  not  been  passed  ;  "  that  it  is  still 
the  duty  of  the  county  to  make  this  highway,  and  it  became  tbe 
duty  of  the  county  commissioners  to  discontmue  the  parts  be- 


Digitized  by  VjOOQIC 


SEPTEMBER  TERM  1830. 


60 


Ibre  uientioned,  or  cau&e  the  same  to  be  worked  and  die  ex- 
pense and  the  damages  to  be  paid  by  the  county  ;  that  at  a 
meeting  of  these  commissioners  in  April  1829,  the  petitioners 
applied  to  them  in  writing,  stating  the  facts,  and  requesting 
them  to  do  what  the  law  required  in  the  premises,  and  especial- 
ly to  cause  the  abovementioned  parts  of  the  highway  to  be 
completed  and  the  expense  and  the  damages  to  be  paid  by  the 
county  ;  that  the  commissioners  refused  to  take  the  supervision 
&c.  and  ordered  the  application  to  be  dismissed.  The  peti- 
tioners pray  that  a  mandamw  may  issue  to  the  county  commis- 
sions, commanding  them  to  proceed  to  the  superrision  and 
review  of  the  highway  and  to  cause  the  same  to  be  constructed 
and  finished,  and  the  expense  of  making  it  to  be  paid  by  the 
county,  and  to  reassess  the  damages  and  cause  the  same  to  be 
paid  by  the  county. 

Upon  the  foregoing  petition  the  Court  were  of  opinion,  that 
this  highway  was  a  proper  subject  for  the  supervision  and  re- 
view of  the  county  commissioners  ;  that  they  ought  to  deter* 
mine  whether  it  should  remain,  or  be  discontinued  ;  and  that 
if  they  should  not  disconUnue  it,  it  was  their  duty  to  complete, 
at  the  expense  of  the  county,  such  parts  as  remained  unfinished, 
reassess  the  damages  on  such  parts,  and  cause  the  same  to  De 
paid  by  the  county. 

The  Court  therefore  granted  an  alternative  mandamus,  to 
which  the  county  commissioners  made  a  return,  in  which  they 
admit  the  alleged  proceedings  of  the  court  of  sessions ;  and 
they  state,  that  ^^  so  much  of  said  first  part  of  said  highway  as 
lies  between  the  pine  tree  standing  on  the  north  bank  of  Chico- 
pee  river,  and  the  stake  near  Ames's  house,  and  the  whole 
of  said  highway  from  said  stake  to  the  line  of  the  county  of 
Hampshire,  were  not,  on  the  first  day  of  July,  1826,  so  fully 
worked  in  every  part  thereof  as  the  public  convenience  re- 
quired," and  that  the  damages  had  not  been  paid  before  the  issu- 
ing of  the  writ  of  mandamus  ;  they  admit  that  petitions  were 
presented  to  the  commissioners  of  highways  and  to  the  county  ' 
commissioners,  and  were  dismissed,  as  alleged  ;  they  further 
return,  that  on  November  13th,  1829,  in  obedience  to  the 
mandamus,  they  proceeded  to  the  supervision  and  review  of 
the  road,  and  that  on  November  27tb  they  contracted  with  Joho 
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S.  Abbe  to  finish  the  highway  from  the  bridge  across  Chicopec 
river,  the  north  end  of  which  bridge  is  at  or  near  the  pine  tree 
before  mentioned,  to  the  line  of  the  county  of  Hampshire,  and 
that  it  has  been  finished,  and  that  on  July  1st,  1830,  they  ac- 
cepted the  same  and  ordered  payment  therefor  out  of  the  treas- 
ary  of  the  county  of  Hampden  ;  that  they  reassessed  the  dam- 
ages and  ordered  the  same  to  be  paid  out  of  the  treasurj  of  the 
county  ;  and  as  to  so  much  of  the  highway  as  lies  between  the 
stake  standing  on  the  south  bank  of  Cbicopee  river  and  the  pioe 
standing  on  the  north  bank,  they  return  that  after  the  enactmeol 
of  the  statute  of  1825,  c.  171,  to  wit,  on  April  3d,  1836,  the 
inhabitants  of  Springfield,  at  a  town  meeting,  in  consideration  that 
a  great  number  of  individuals  and  corporations  had  by  subscrip- 
tion and  voluntary  contribution  raised  the  sum  of  $1660  for  the 
purpose  of  being  applied  to  tne  erection  of  a  bridge  across  Cbic- 
opee river,  granted  the  sum  of  $  850  in  aid  of  the  subscriptions, 
to  be  paid  when  the  bridge  should  be  completed,  and  appointed 
a  committee  to  inspect  the  building  of  the  bridge  ;  that  the 
committee,  with  the  voluntary  contributions  thus  raised,  and  the 
authority  of  the  town  thus  granted  to  them,  erected  ^^  a  bridge 
upon,  across  and  over  said  river  from  the  said  pine  tree  stand- 
ing on  the  north  bank  thereof  to  the  south  bank,  which  said 
bridge  was  by  the  said  inhabitants  and  the  individuals  and  other 
corporations  constructing  the  same,  afterwards,  to  wit  on  Sep- 
tember 10th,  1826,  dedicated  and  given  to  the  public,  to  be 
by  them  and  by  all  persons  having  occasion  to  pass  the  Cbico- 
pee river  at  that  place,  used  as  a  public  highway,  and  from  the 
time  of  its  completion  to  the  present  time  it  has  been  so  used ; '' 
that  no  application  was  made  by  the  inhabitants  of  Springfield, 
either  before  the  bridge  was  built  or  while  it  was  building,  to 
the  commissioners  of  highways  to  build  a  bridge  across  the 
river,  or  to  superintend  or  review  the  bridge  while  it  was  build- 
mg,  but  it  was  built  by  the  inhabitants  &c.  without  any  expect- 
ation of  aid  or  reimbursement  from  the  county  :  wherefore  as  to 
so  much  of  the  highway  as  extends  from  the  pine  tree  on  the 
north  bank  of  the  river  to  the  line  of  the  county  of  Hampshire, 
the  county  commissioners  pray  that  the  writ  of  mandamus  may 
be  dismbsed  ;  and  as  to  that  part  ^'  which  lies  between  the  said 
pine  tree  and  the  south  bank  of  said  river,  they  could  not  pro> 
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caed  to  the  supervision  and  review  thereof  and  cause  the  same 
to  be  worked,  coDstructed  aod  finished,  and  cause  the  expense 
of  making  the  same  to  be  paid  by  the  county  of  Hampden,  nor 
ought  they  so  to  do." 

The  petitioners  filed  several  exceptions  to  this  return. 

1.  The  petition  describes  two  parts  of  the  highway  and  the 
mandamus  requires  the  respondents  to  supervise  those  parts  and 
cause  them  to  be  worked  and  finished,  and  the  expense  to  be 
paid  ay  the  county,  and  the  petition  alleges  that  neither  of  them 
was  worked  on  July  1st,  1826.  As  to  the  part  north  of  the 
river  the  return  does  not  confess,  avoid  or  deny  this  allegation, 
but  says,  "said  parts  were  not  so  fully  worked  in  every  pait 
thereof  as  the  public  convenience  required,"  but  does  not  show 
bow  much  was  then  worked,  if  any,  or  by  whom,  or  how  much 
expense  had  been  then  incurred,  or  by  whom  ;  whether  the 
same  was  done  by  the  petitioners,  and  if  so,  whether  of  their 
own  accord  or  under  any  contract,  understanding  or  assurance 
from  the  commissioners  of  highways  or  the  respondents. 

2.  The  return  sets  forth  a  contract  with  Abbe,  to  complete 
one  part  of  the  road,  from  the  river  to  the  north  line  of  the 
county,  but  does  not  say  how  much  was  worked  after  July  Ist, 
1826,  or  before  the  contract  with  Abbe,  or  by  whom,  or  at 
whose  expense,  or  under  what  contract  or  assurance  the  same 
was  worked,  if  worked. 

3.  The  mandamus  requires  the  respondents  to  cause  the 
expense  of  making  the  two  parts  to  be  paid  by  the  county, 
and  the  respondents  return  that  they  made  a  contract  with 
Abbe  and  that  he  finished  the  highway,  and  that  they  have 
ordered  payment  therefor  out  of  the  treasury  of  the  county ; 
but  they  do  not  set  forth  whether  they  ordered  payment  of  any 
expenses  incurred  prior  to  the  contract  with  Abbe,  nor  allege 
any  excuse  for  the  omission,  nor  do  they  set  forth  how  much 
they  ordered  to  be  paid  by  the  county  to  Abbe  or  any  other 
person. 

4.  As  to  the  part  of  the  highway  which  lies  between  a  stake 
9n  the  south  bank  of  the  river  and  the  pine  tree  on  the  north 
bank,  the  petition  alleges  that  the  petitioners,  on  August  8th, 
1826,  presented  their  application  to  the  commissioners  of  high- 
ways, to  cause  the  highway  to  be  constructed  and  finished,  and 
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10  certify  the  expense  to  the  court  of  sessioDs  m  order  that  it 
might  be  paid  by  the  county  ;  and  further,  that  the  petitioners, 
in  April  1829,  presented  their  further  application  to  the  county 
commissioners,  that  they  would  cause  the  expense  of  making 
and  completing  the  parts  described,  to  be  paid  by  the  county 
treasurer ;  and  the  return  admits  that  these  applications  were 
made ;  but  it  avers  that  '^  no  application  or  request  was  ever 
made  by  said  inhabitants,  either  before  said  bridge  was  built  or 
while  said  bridge  whs  building,  to  the  commissioners  of  high- 
ways to  erect  and  build  a  bridge  across  Chicopee  river,  or  to 
superintend  and  review  said  bridge  while  it  was  building  ;  "  and 
the  return  admits  and  avers  that  the  bridge  was  built  upon  a  part 
of  the  highway,  and  avers  that  the  same  was  completed  and 
dedicated  to  the  public  on  September  lOtb,  1826  ;  and  .the  re- 
turn is  therein  contradictory  and  repugnant. 

5.  The  return  alleges  that  the  respondents  could  not  pro- 
ceed to  the  supervision  of  the  last  mentioned  part  of  the  high- 
way and  cause  it  to  be  worked  and  finished,  and  cause  the  ex- 
pense of  making  it  to  be  paid  by  the  county,  and  although  the 
return  alleges  a  pretended  reason  for  not  working  and  finishing 
it,  no  reason  is  therein  set  forth  for  not  causmg  the  expense  to 
be  paid  by  the  county,  although  the  petition  prays  therefor  and 
the  mandamus  requires  the  same  to  be  done. 

6.  The  return  alleges  that  the  bridge  was  buih  by  the  peti- 
tioners and  others,  and  was  by  them  dedicated  and  given  to  the 
public,  but  it  does  not  state  how  it  was  given  to  the  public, 
whether  by  express  act,  or  vote  or  deed,  or  by  implied  assent 
or  by  necessary  implication  of  law. 

7.  As  to  the  part  of  the  highway  lying  between  a  stake  on 
the  south  bank  of  the  river  and  the  pine  tree  on  the  north  bank, 
the  return  does  not  set  forth  whether  the  whole  length  thereof 
is  covered  by  the  bridge,  and  does  not  assign  any  reason  for 
not  completing  the  same  except  so  far  as  the  same  may  be 
covered  by  the  bridge. 

8.  The  return  alleges  that  the  bridge  was  built  by  the  peti- 
tioners and  others  and  given  to  the  public  without  any  expecta- 
tion of  aid  or  reimbursement  from  the  county ;  but  it  does  not 
set  forth,  that  when  the  petitioners  presented  their  petition  to  the 
commissioners  of  highways  on  August  8th,  1826,  those  com- 
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inissioners  requested  the  potitioDers  to  proceed  jo  the  construe-    Springfield 
tioD  of  the  highway  and  desired  them  to  give  the  county  the      County 
benefit  of  any  contract  they  had  made  therefor,  and  assured  the      Commis- 
petitioners  that  their  doings  therein  should  be  ratified  and  should     HaDnpden 
lot  afiTect  the  legal  rights  and  duties  of  the  petitioners  and  of  the 
county,  if  by  law  the  county  was  then  liable  to  make  the  hign- 
way ;  all  which  was  well  known  to  the  respondents,  and  they 
were  requested  by  the  petitioners  to  set  forth  the  same  in  their 
return.  ^ 

9.  The  return  admits  that  the  petitioners,  on  August  8tb, 
1826,  requested  the  commissioners  of  highways  to  construct 
the  abovementioned  parts  of  the  highway,  and  aiders  that  one 
part  thereof  was  constructed  and  dedicated  to  the  public  by  the 
petitioners  and  others,  and  yet  does  not  set  forth  what  portiop 
thereof  was  constructed  subsequently  to  that  day. 

fVillard  and  O.  Bliss  supported  the  exceptions.     As  to  the  65 

first  exception,  they  said  that  the  allegation  in  the  return,  that  ^^j^f* 
the  highway  was  not  so  fully  worked  as  public  convenience  re- 
quired, was  the  allegation  of  a  legal  conclusion,  and  could  not 
be  traversed.  The  like  objection  applies  to  other  parts  of  the 
return.  To  show  that  the  return  was  imperfect  and  ought  to 
be  quashed,  and  a  peremptory  mandamus  to  be  issued,  tbjsy 
cited  Bac.  Abr.  JUandamtu^  I;  Rex  v.  Abingdon^  1  L4- 
Raym.  559 ;  Rm  v.  Maldtn^  2  Salk.  431  ;  Rex  v.  Liverpool^ 
2  Burr.  723,  732  ;  Rex  v.  York,  2  Ld.  Raym.  1564  ;  Rex  v. 
Doneastevy  Sayer,  37  ;  Rex  v.  Lyme  Regis^  \  D(fUg.  177  ; 
The  King  v.  York,  5  T.  R.  66  ;  Green  v.  Jlfriean  Meth. 
Epise.  Soe.  1  Serg.  &  Rawle,  254  ;  Rex  v.  Bower^  I  Barn. 
&  Cressw.  585  ;  Rex  v.  Manmoxah^  4  Barn.  &  Aid.  496  ; 
Common'wedUh  v.  Gwirdians  of  the  Poor,  &c.  6  Serg.  fc 
Rawle,  469  ;  Peopk  v.  Uhter^  1  Johns.  Cas.  64  ;  Rex  v. 
Raynesj  1  Salk.  299 ;  Rex  v.  Oxon,  2  Salk.  428  ;  Rex  v. 
Company  ^c.  of  Faversham^  8  T.  R.  352  ;  6  Dane's  Abr. 
323,  335.  As  to  the  fourth  exception,  they  cited  Regina  v. 
Mhrwiehj  2  Salk.  436  ;  S.  C.  2  Ld.  Raym.  1244. 

Ldtthropy  for  the  respondents. 

After  the  argument,  the  commissioners  amended  their  return 
(the  petitioners  however  objecting),  by  stating  that  the  bridge 
extended  the  whole  length  of  way  from  the  stake  mentioned  in 

VOL.X.  5  ^ 
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Springfield  the  writ  sunding  on  the  south  baok  of  the  river,  to  the  pine 
tree  standing  on  the  north  bank.  (See  the  7th  exception.) 
They  further  amended,  by  making  a  copy  of  the  votes  and 
proceedings  of  the  town  of  Springfield  in  relation  to  the  bridge, 
a  part  of  the  return.  It  appeared  that  at  a  town  meeting  on 
April  3d,  1826,  a  committee  made  a  report,  that  it  was  expe* 
dient  for  the  town  to  grant  a  sum  of  money  to  aid  in  the  pro- 
posed erection  of  the  bridge.  As  reasons  for  this,  the  report 
states  certain  advantages  which  the  town  and  the  public  would 
derive  from  having  a  bridge  at  the  place  where  it  was  after- 
wards built ;  that  no  doubt  the  town  would  soon  be  compelled 
by  law  to  do  that,  which  in  every  point  of  view  it  ought  to  do 
of  its  own  accord  ;  that  the  expense  would  be  about  $  2500  ; 
that  iubscrlptions  to  the  amount  of  $  1660  had  been  made, 
1000  of  which  were  subscribed  on  the  condition  that  the  bridge 
should  be  built  in  1826  ;  that  a  grant  by  the  town  of  about 
^  850  would  be  necessary  ;  that  it  is  doubtful  whether  the  St. 
1825,  c.  171,  would  be  construed  to  apply  to  bridges,  and  that 
it  was  not  for  the  interest  of  the  town  to  press  for  such  a  con- 
struction ;  that  the  uncertainty  as  to  what  would  be  the  decis- 
ion on  that  question,  the  possibility  of  the  speedy  repeal  of  the 
statute,  and  the  large  proportion  of  expense  which  would  fall  on 
the  town  in  case  the  bridge  should  be  built  at  the  expense  of 
the  county,  satisfied  the  committee  that  the  town  ought  rather  to 
avail  itself  of  the  subscriptions,  than  run  the  hazard  of  being 
compelled  to  bear  the  whole  expense  in  a  very  short  period. 
This  report  was  accepted  by  the  town,  and  a  vote  was  passed 
granting  $850  dollars,  in  aid  of  building  the  bridge,  and  a  com- 
mittee was  chosen  to  inspect  the  building  of  it,  and  in  case  it 
should  be  built  to  their  approbation,  to  apply  so  much  of  the 
sum  granted  as  should  be  necessary  in  addition  to  the  subscrip- 
tion, u  payment  of  the  expense. 

The  cause  was  continued  nisi,  and  afterward  the  opinion  of 
the  Court  was  drawn  up  by 

Wilde  J.  Notwithstanding  the  several  objections  made  to 
the  return  of  the  county  commissioners,  we  think  it  is,  as 
amended,  sufficient,  and  ought  to  be  aUowed. 

The  principal  objections  relate  to  the  expenses  of  erecting 
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%  bridge  over  Chicopee  river,  od  the  part  of  the  highway  first 
described  io  the  petition. 

The  cominissioDers  return  that  these  expenses  were  volun- 
tarily incurred  by  the  inhabitants  of  the  town  of  Springfield, 
together  with  other  individuals  and  corporations,  after  the  pas- 
sage of  the  act  providing  for  the  payment  of  similar  expenses 
out  of  the  county  treasury ;  that  the  bridge  was  erected  by  a 
committee  of  the  town,  and  that  the  expenses  were  defrayed  by 
the  said  voluntary  contributions,  and  a  grant  of  money  from  the 
town,  and  that  the  bridge,  being  thus  built,  was  by  the  said  in- 
habitants and  others  constructing  it,  immediately  after  its  erec 
tion,  dedicated  to  public  use,  and  has  been  so  used  ever  since. 

By  a  copy  of  the  votes  and  proceedings  of  the  town,  which 
is  made  a  part  of  the  return,  it  appears  that  the  grant  was,  for 
reasons  entirely  satisfactory,  freely  and  deliberately  made  ;  and 
considering  these  reasons,  it  is  difficult  to  imagme  on  what 
grounds  the  town  can  now  claim  reimbursement  out  of  the 
county  treasury.  The  grant  was  made  with  a  full  knowledge 
of  the  law,  and  of  all  the  facts  and  circumstances  affecting  the 
interests  of  the  town  ;  and  it  was  made  on  a  good  considera- 
tion, namely,  the  voluntary  contributions  of  others  towards  an 
object  of  common  and  public  benefit.'  A  grant  thus  made  is 
binding  and  cannot  be  recalled.  There  is  therefore  no  sub- 
stantial objection  to  this  part  of  the  commissioners'  return  ;  and 
the  objections  to  the  form  of  the  return  appear  to  us  to  be 
equally  unavailing. 

It  is  objected  that  the  return  is  contradictory  and  repugnant, 
because  it  admits  that  application  was  made  to  the  commission- 
ers of  highways,  praying  them  to  cause  this  highway  to  be  con- 
structed, worked  and  finished,  and  yet  avers  that  no  application 
was  made  to  them  to  erect  and  build  a  bridge  across  the  river. 
There  may  be  an  apparent,  but  there  is  no  real  inconsistency 
in  this,  as  we  understand  the  return.  The  meaning  is,  to  admit 
that  there  was  a  general  application  to  the  commissioners  to 
construct,  work  and  finish  the  road ;  and  to  deny  that  there  was* 
any  particular  application  to  erect  and  build  the  bridge.     We 

>  See  &MMfy ^  T\rmf  v.  Ptrry, 6  N.  Hamp.  R.  164;  a§arg§  ▼.  Harri$,  4 
N.  Hamp.  R.  533;  C^mmumonBr§  v.  Perry,6  Haaunond* 68 ;  flrymt  v.  0«m|. 
•M0, 5  Piek.  (9d  ed.)  930,  note  1. 
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caDnot  doubt  that  this  is  the  true  meaning,  when  we  find  oy 
another  part  of  the  return,  already  noticed,  that  the  town  and 
other  contributors  had,  before  the  application,  provided  means 
for  building  the  bridge  at  their  own  expense. 

It  is  also  objected  that  the  return  is  uncertain  and  incomplete 
in  this,  that  it  does  not  allege  in  what  manner  the  bridge  was 
given  to  the  public.  But  we  think  this  sufficiently  appears. 
The  votes  and  proceedings  of  the  town  show  for  what  purpose 
the  bridge  was  built.  It  was  built  on  a  public  highway,  and 
consequently  for  public  use  ;  and  this,  ipio  facto j  is  a  dedication 
to  the  public'    No  other  act  was  required. 

The  remaining  objections  are  not  open  to  the  petitioner^  on 
this  petition.  It  does  not  appear  by  the  petition,  nor  on  the 
face  of  the  proceedings,  that  any  part  of  the  road  has  been 
worked  by  the  petitioners,  nor  that  they  have  incurred  any  ex- 
pense therefor,  excepting  for  the  erecting  and  building  of  the 
bridge.  Nor  does  it  appear  that  the  petitioners  were  requested 
by  the  commissioners  of  highways  to  construct  the  road,  or  any 
part  of  it,  as  is  supposed  in  one  of  the  objections  to  the  return. 
The  commissioners  therefore  were  not  bound,  in  their  return, 
to  take  any  notice  of  these  supposed  facts.  The  Court  will 
not  presume  possible,  nor  indeed  probable  facts,  which  do  not 
appear,  for  the  purpose  of  invalidating  a  return.  '*  If  pre* 
sumptions  were  to  be  allowed,*'  says  BulUr  J.  in  the  case  of 
The  Sing  v.  Lyme  Regisj  i  Doug.  159,  ^'  certainty  m  every 
particular  would  be  necessary,  and  no  man  could  draw  a  valid 
and  sufficient  return."  Presunvption  and  intendment,  so  far  as 
they  go,  must  be  in  favor  of  returns,  not  against  them.  A  re- 
turn is  sufficient,  if  it  contains  a  full  and  certain  answer  to  all 
the  allegations  expressly  made,  and  ^^  discloses  a  fair  legal 
reason  why  the  mandamus  should  not  be  obeyed."  The  King 
V.  drehlnshop  of  Yorky  6  T.  R.  495. 

We  think  the  return  in  question  is  thus  full  and  certain,  and 
discloses  such  a  fair  legal  reason,  and  therefore  must  be  al« 
•  lowed. 

Return  allowed. 

'  On  the  rabjeet  of  dedication  of  bridges  and  waye,  see  BmdtUff  v.  flkn- 
flV*,8Pick.(9ded.}  164»  165, note  and  cans  died ;  FoUiUtM  t.  Otg^Bat 
*«, »  Pick.  To,  80 ;  HMt  t.  Inkah.  ofUnM,  decided  in  Middleeez  in  1837 
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J0HI9    F     HOLBROOK   VeTSUS  JoSEPH   BuLLARD    et  UX. 

Ab  iodaotora  of  appreDtioeship  irtatei  that  a  mother*  as  guardma  bj  aatvv  of  hei 
■0O9  who  waa  thea  over  foorteea  jears  of  age,  biada  him  aa  aa  appreatioe  to  the 
plaiatiff,  aod  dedarea  that  '*  the  apprentice  his  master  fiiithfuUy  ahall  serve/*  &c 
enomeratiog  the  duties  osoally  required  of  apprentices  by  their  indentures.  Then 
folbwa  a  eovenant  by  the  pbiiatiff  to  matruet  and  support  the  apprentice.  The  in- 
denture concludes,  **  In  testimony  whereof  the  parties  have  to  this  indenture  set  their 
handa  and  aeals,'*  and  it  is  signed  and  sealed  by  the  plaintiff,  the  mother  and  the 
apprentice.  It  was  hdd,  that  the  awther  was  not  liable  to  an  actioa  of  covenant 
for  a  breach  of  doty  by  the  appreoUee,  for  the  Saagoage  of  the  indeatare  was  to  be 
ooosidered  as  only  pointiag  oat  the  duties  of  the  appreatice*  aad  not  as  a  coveoani 
on  the  part  of  the  mother. 

This  was  an  acdoD  of  covenant  broken,  upon  an  indenture 
of  apprenticeship,  made  August  4th,  1826,  by  which  Betsey 
Bullard,  one  of  the  defendants,  who  was  then  a  widow,  as 
guardian  by  nature  of  her  son  Asa  Strong,  binds  him,  with  his  69 

consent,  to  the  plaintiff,  to  learn  the  trade  of  cabinet-making, 
and  to  serve  as  an  apprentice  until  1830,  when  he  will  arrive 
at  the  age  of  twenty-one.  The  indenture  then  declares,  that 
^^  the  said  apprentice  his  said  master  well  and  faithfully  shall 
serve,*'  &c.  enumerating  the  duties  usually  required  of  appren- 
tices by  their  indentures.  The  plaintiff  then  covenants  to  in- 
suruct  and  maintain  the  apprentice  and  to  pay  him  $  30  a  year, 
so  long  as  he  shall  continue  to  serve  as  an  apprentice.  The 
indenture  then  concludes,  ^^  In  testimony  whereof,  the  said 
parties  have  to  this,  and  one  other  indenture  of  the  same  tenor 
and  date,  interchangeably  set  their  hands  and  seals,"  &c.  ;  and 
it  was  signed  and  sealed  by  the  plaintiff,  Betsey  Bullard  and 
the  apprentice. 

The  breach  of  covenant  alleged  was,  that  the  apprentice  did 
not  well  and  faithfully  serve  the  plaintiff,  but  had  absented  him- 
self without  cause  from  the  plaintiff's  service.  The  defend- 
ants, after  oyer,  filed  ten  pleas,  to  the  seventh  and  eighth  of 
which  the  plaintiff  demurred.  As  the  decision  turned  upon 
the  sufficiency  of  the  declaration,  it  is  unnecessary  to  state 
them. 

O.  BlUsy  for  the  defendants.      We  go  behind  the  pleas      Od,1U 
demurred  to,  and  contend  that  the  declaration  is  defective. 
The  indenture  rontains  no  covenant  by  which  the  mother  binds 
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Holbrook  herself,  but  merely  a  statement  of  the  duties  of  the  apprentice. 
BuHard.  ^^om  the  conclusion  of  the  indenture,  it  is  apparent,  that  she 
did  not  intend  to  make  any  covenant.  It  is  usual  to  insert  a 
clause  of  this  kind  in  indentures,  —  ^^  For  the  true  performance 
of  the  several  covenants,  &c.  the  said  parties  do  bind  them- 
selves," &c. ;  but  here  this  was  omitted.  This  was  a  binding 
strictly  under  St,  1794,  c.  64,  §  1,  for  at  common  law  the 
mother,  as  guardian  by  nature,  cannot  bind  her  son  if  he  is  over 
fourteen  years  of  age  ;  Rex  v.  Amesby^  3  Barn.  &  Aid.  584  ; 
and  the  mother  signed  the  indenture,  merely  in  order  to  com- 
'  ply  with  the  provisions  of  that  statute.  Branch  v.  Emngtonj 
2  Doug.  519,  note  ;  2  Petersdorff 's  Abr.  35  ;  BlwU  v.  Mel- 
cheVy  2  Mass.  R.  228  ;  JickUy  v.  Ho8kin$y  14  Johns.  R. 
374. 

Willard  and  W.  BZm,  for  the  plaintiff,  cited  Sumner  y. 
Williams,  8  Mass.  R.  162 ;  Mead  v.  BilUngs,  10  Johns.  R.  99  i 
70  Hammond  on  Parties  to  Actions,  52  ;  3  Dane's  Abr.  588, 
693  ;  Cuming  V.  Hill,  3  Barn.  &  Aid.  59 ;  WhUky  v.  Loftu», 
8  Mod.  190 ;  Gylbert  v.  Fletcher,  Cro.  Car.  179  ;  BuU 
v.  Follet,  5  Cowen,  170 ;  Jac.  Law.  Diet.  Apprentice 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court. 
Whatever  weight  there  may  be  in  th^  objections  made  to  the 
seventh  and  eighth  pleas,  considered  by  themselves,  they  are 
nevertheless  unavailing,  because  upon  the  construction  we  give 
to  the  indenture  between  the  parties,  there  are  substantial  ob- 
jections to  the  declaration,  which  are  insuperable. 

By  the  statute  of  1794,  c.  64,  it  is  provided,  that  ^^  all  mi- 
nors of  the  age  of  fourteen  years  or  upwards  may  be  bound  by 
deed,  as  apprentices  or  servants,  by  their  father,  and  in  case 
of  his  decease,  by  their  mother."  *  Under  this  clause  of  the 
statute  the  defendant,  Betsey  Bullard,  after  the  death  of  her 
first  husband,  was  authorized  to  bind  out  her  minor  son  as  an 
apprentice,  and  it  was  for  this  purpose  that  she  executed  the 
deed  declared  on.  Doubtless  she  was  at  liberty  to  superadd 
personal  covenants,  which  might  bind  her ;  bat  the  question  is, 
whether  there  are  any  such  covenants  contained  in  the  deed. 
No  express  words  of  covenant  are  used  on  her  part ;  but  the 
language  of  the  indenture  is  such  as  may  be  considered  as 

>  See  RevUed  SUt  c.  78,  ^1 
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amountiug  to  a  covenant  for  the  raithful  serFices  of  the  appren-     Holbiook 
tice,  or  only  as  pointing  out  aod  declaring  his  duties  ;  and  con-      BuUaid. 

sidering  the  relative  situation  of  the  parties,  and  the  object  of  

the  contract,  we  are  of  opinion  that  the  latter  is  the  true  con- 
struction. This  construction  is  fully  supported  by  the  cases 
of  Blunt  v.  Melehtr^  2  Mass.  R.  228,  and  Jickley  v.  ITof- 
kinsy  14  Johns.  R.  374,  which  are  not  distinguishable,  in  any 
material  circumstance,  from  the  case  at  bar.*  It  matters  not, 
in  regard  to  the  construction  of  the  language  of  die  deed  in 
question,  whether  the  minor  undertakes  to  bind  himself  with  the 
consent  of  his  parent  or  guardian,  as  was  done  in  those  cases  ; 
or  is  bound  by  his  parent,  as  in  the  present  case.  If  this  dif- 
ference in  the  form  of  the  indenture  has  any  bearing,  the  bind- 
ing by  the  parent  according  to  the  statute,  which  provides  a 
remedy  for  the  master  in  case  the  apprentice  absconds  or  mis- 
behaves himself,  would  seem  the  most  favorable  to  the  con- 
struction we  have  adopted. 

The  cases  cited  in  which  a  different  construction  was  ^veo  71 

to  indentures  of  apprenticeship,  are  dbtingubhed  from  those 
already  noticed,  by  an  additional  clause,  by  which  the  parties 
expressly  bind  themselves  to  the  performance  of  all  the  stipuk^- 
tions  m  the  indenture.  This  distinction  seems  to  reconcile  all 
the  cages. 

SevetUh  and  eighih  pUoi  adjudged  good. 

v.JMiiJMs3BUMskftrd,61;  Pim^  v.  (WtM.  7  WeaiaO^tf. 
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ARGUED   AND   DETERMUTSD 
ur  TBB 

SUPREME  JUDICIAL    COURT 


COUNTY  OP  WORCESTER,  OCTOBER  TERM  1830, 
4T  WORCESTER. 


Hon.  LEMUEL  SHAW,  Chiep  Jubtiok, 
Hon.  SAMUEL  PUTNAM,      ) 
Hon.  SAMUEL  S.  WILDE,     Wubticm. 
Hon.  MARCUS  MORTON,     > 


William  Sioournet  versus  Morris  Larnei#. 

Wbore  a  deed  of  real  eitata  waa  acknowledged  before  the  r^iiter  of  deadi  and 
banded  lo  him  to  be  recorded,  and  at  the  nme  instant  a  creditor  of  toe  grantor 
attached  the  real  eitate,  it  was  hdd,  that  the  attachment  had  the  priority,  inasmuch 
as  the  deed  could  not  be  on  record  without  a  certificate  of  the  acknowledgn>ent 
and  some  time  must  have  elapsed  before  the  certificate  ooidd  have  been  written 

This  was  a  bill  in  equity  to  redeem. 
Isaac   Amidon,  under  whom  both  parties  claimed,  made  a 
deed  of  mortgage  to  the  defendant,  dated  the  7th  of  ApriK 

It  appeared  hj  the  deposition  of  the  register  of  deeds,  that 
on  the  8th  of  April,  which  was  Sunday,  Amidon  came  to  bis 
dwellinghouse  and  entered  the  door  while  the  clock  was  strik- 
ing twelve  at  midnight,  and  that  Amidon  handed  the  deed  to 
the  register,  who  was  a  justice  of  the  peace,  requesting  him  tr 
take  the  acknowledgment  of  the  deed  and  to  record  it. 
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The  register  received  the  deed,  but  he  did  not  recollect    Sigoumey 
whether  the  certificate  of  the  acknowledgment  was  affixed  at      Laired, 
that  time,  or  after  daylight  on  the  same  morning. 

The  register  made  a  memorandum  on  the  deed,  that  it  was 
received  and  recorded  on  the  9th  of  April  at  one  minute  after 
•welve  o'clock,  A.  M. 

The  land  was  the  subject  of  two  previous  mortgages,  which 
were  afterwarda  assfgned  to  the  defendant. 

The  plaintiff  derived  his  title  from  an  attachment  made  '^  in* 
stantly  after  twelve  o'clock "  on  the  morning  of  the  9th  of 
April,  without  notice  of  the  mortgage  to  the  defendant. 

The  plaintiff  tendered  the  ^um  due  on  the  two  mortgages  of 
which  the  defendant  was  the  assignee,  and  the  question  was, 
whether  the  attachment  was  to  be  preferred  before  the  third 
mortgage. 

Tufti  and  Prentiss,  for  the  plaintiff,  cited  St.  178S,  c.  37,      Octm 
§  4,  and  Pidge  v.  Tybr^  4  Mass.  R.  544,  as  to  the  purpose  of 
an  acknowledgment ;  and  Co.  Lit.  1856,  and  Brovghtan  v. 
Randall^  Cro.  Eliz.  503,  as  to  the  dividing  of  a  day. 

Barton^  for  the  defendant,  said  the  object  of  an  acknowledg- 
ment is  not  to  furnish  notice  to  strangers,  but  to  authorize  the 
register  to  record  the  deed  ;  Marshall  v.  Fiske^  6  Mass.  R. 
30;  Pidgs  v.  TyUr^  4  Mass.  R.  541.  An  acknowledgment 
to  the  register  personally  is  equivalent  to  the  certificate  of  an* 
other  magistrate,  and  if  he  makes  his  certificate  before  the  deed 
is  copied  into  the  record  book,  it  will  be  sufficient.  If  the 
certificate  was  not  requisite  to  its  beidg  considered  to  be  on 
record,  the  titles  of  the  plaintiff  and  defendant  accrued  simul- 
taneously, making  them  tenants  in  common  of  the  equity  of 
redemption,  and  consequently  this  bill  cannot  be  sustained. 
Sho9€  V.  Dow,  13  Mass.  R.  529. 

Psr  Curiam.  Whether  a  delivery  of  a  deed  to  the  register  Oct  8tt 
at  his  dwellinghouse  is  equivalent  to  a  delivery  at  his  office, 
need  not  be  determined,  as  the  Court  are  of  opinion,  that  in- 
dependently of  that  question,  the  deed  to  the  defendant  was 
received  and  recorded  under  such  circumstances,  as  wOl  not 
allow  it  to  have  the  preference  over  the  attachment.  It  was 
not  m  a  state  to  be  considered  as  recorded,  until  after  the  at- 
tarhment  was  made.     It  should  not  only  be  acknowledged,  but 

13 
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Sigourney    the  certificate  of  acknowledgment  should  be  completed,  be- 
f^,!^^       fore  the  delivery  to  the  register,  in  order  that  such  deUvery 

"  shall  constitute  a  record.     The  certificate  of  acknowledgment 

is  to  be  a  part  of  the  record.  It  is  not  sufficient  that  the  re- 
gister is  informed  of  the  acknowledgment ;  the  object  of 
recording  is  to  give  notice  to  others.  Until  this  certificate  was 
affixed,  the  fact  that  the  deed  was  acknowledged  and  in  the 
register's  hands,  could  not  be  notice.  By  the  statute,  ^Si. 
1783,  c.  87,  §  4,)  a  deed,  to  have  effect  agftinst  any  but  the 
grantor  and  his  heirs,  and  to  entitle  it  to  be  recorded,  must  be 
acknowledged  by  such  grantor  before  a  justice  of  the  peace.  > 
Here  Mr.  Ward  acted  in  the  double  capacity  of  justice  of  the 
peace,  and  register  of  deeds.  He  could  not  consider  the  deed 
as  in  his  official  custody  in  the  latter  capacity,  until  he  had 
done  his  office  in  taking  the  acknowledgment  of  the  grantor  in 
the  former,  which  must  necessarily  take  some  ume.  The  ex- 
act time  when  the  certificate  was  made,  does  not  distinctly  ap- 
pear ;  but  the  probability  is,  that  is  was  not  done  till  the  next 
morning.  But  we  do  not  decide  the  case  upon  that  ground  ; 
had  the  magistrate  proceeded  instantly  to  write  the  certificate 
of  acknowledgment,  it  must  have  taken  some  time,  during 
which  the  attachment  took  effect.  Where,  in  a  controverted 
question  of  property,  the  parties  stand  upon  equal  grounds,  in 
pomt  of  equity,  the  legal  title  shall  prevail ;  and  in  such  cases 
slight  circumstances  are  sufficient  to  determine  that  priority, 
upon  which  the  preferable  legal  title  depends.  Here  we  think 
the  attachment  was  prior  in  time,  and  the  maxim  prior  in 
l§mporej  paUar  in  jura,  must  decide  in  favor  of  the  attaching 
creditor. 

Jfodamption  decrui. 

>  8ee  Bevbed  Stat  e.  60,  {  SB. 
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Nathaniel  Paine,  Judge,  &a  verws  Bsulah 
Stone  et  oL 

11>  qptilioii  wlwdwr  »e  leoount  lettled  in  the  prdtmim  coart  by  m  adMinirtwuof  wm 
fraadolent,  caooot  be  tried  in  u  aetion  oa  the  edniBietnoioo  bond  for  boC  eettK^ 
e  troe  aoeouit. 

Where  an  actioii  oa  aa  admiaietration  bead  if  staled  in  the  iadoreement  on  the  wnt, 
to  be  bRM^t  for  the  benefit  of  a  eraditor,  if  the  aetioa  caaaot  be  aiMtaiaed  fiir  hk 
iadividoal  benefit,  jadfiaent  oannac  be  rendered  in  fiivor  of  the  Jvdge  of  probate  m 
hie  own  right  for  the  benefit  of  all  partiee  iatereeted  ia  thee 


Debt  on  an  adnuDistradon  bond  given  by  Beulah  Stone  ah 
principal  and  the  other  defendants  as  sureties.  Writ  indorsed 
as  brought  for  the  benefit  of  certain  creditors  of  the  intestate. 
Plea,  general  performance.  Rephcation,  setting  forth  an  in* 
ventory,  commission  of  insolvency  and  report,  and  that  the  ad- 
ministratrix did  not  settle  an  account  within  six  months,  but 
afterwards  presented  a  false  and  fraudulent  account,  and  by 
fake  representations  induced  the  judge  to  pass  a  decree  allow* 
ing  the  account,  by  means  of  which  the  creditors  have  lost  the 
benefit  of  their  claims.  Rejoinder,  that  the  administratrix  has 
not  neglected  or  refused  to  account,  nor  been  cited  for  that 
purpose.     General  demurrer  and  joinder. 

J^^(6wton  and  Wttd^  in  support  of  the  demurrer.     Making  a      OtL  7A 
frjEiuduIent  settlement  in  the  probate  court  is  tantamount  to 
making  no  settlement.     Paine  v.  Fox^  16  Mass.  R.   129 ; 
Satton  V.  Ckamhwlain^  6  Pick.  422. 

An  administrator  is  bound  by  law,  without  any  citation,  to 
settle  an  account  within  six  months  (or  such  further  time  as 
the  judge  of  probate  may  allow)  after  commissioners  of  insol* 
vency  have  made  their  report ;  and  if  be  neglects  to  do  so,  the 
judge  of  probate  may  bring  a  suit  on  the  administration  bond, 
for  the  use  of  all  persons  interested  therein,  or  of  any  one  who 
may  be  named  in  the  indorsement  of  the  writ.  St.  1794,  e.  5  ; 
Cony  V.  WiOiami^  9  Mass.  R.  114;  JPbffer  v.  Mhm^  1 
Mass.  R.  234. 

Bigehw  and  Brooks^  conirA.  The  replication  is  defective ; 
it  does  not  sufficiendy  set  forth  a  breach  of  the  bond.  It  ad* 
mits  that  an  account  was  setded,  but  alleges  that  the  setdement 
was  fraudulent.     The  question  of  fraud  cannot  be  tried  in  this         79 
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Paine       action,  and  the  settlement  is  binding  until  it  is  annulled  by  fu*^ 
Stone.       ^^^^  proceedings  in  tbe  probate  court.     JtnnUon  ▼.  Hapgood^ 
7  Pick.  1  ;  Saxton  v.  Chamberlain^  6  Pick.  422. 

The  replication  is  bad,  also,  because  it  appears  by  tbe  in- 
dorsement on  the  writ,  that  the  suit  is  brought  for  the  benefit 
of  particular  creditors,  and  the  replication  does  not  allege  a  de* 
mand  on  the  administratrix  to  pay  the  dividends  due  to  such 
creditors.  Dawes  v.  Stoetty  14  Mass.  R.  105  ;  Jfevcomb  v. 
Wing,  3  Pick.  168  ;  Coffin  v.  /one*,  6  Pick.  61. 

JV*ei0ton,  in  reply,  said  that  no  demand  was  necessary.  Tbe 
action  may  be  considered  as  being  brought  for  the  benefit  of 
the  creditors  generally,  and  if  a  separate  judgment  cannot  be 
rendered  in  favor  of  each  of  them,  a  general  judgment  may  be 
rendered  in  favor  of  the  judge  of  probate. 
(kt  8tt.  Per  Curiam.  The  defendant  objects,  first,  that  the  replica- 
tion is  insufficient,  because  a  question  of  fraud  in  the  settle- 
ment of  the  administration  account  cannot  be  tried  collaterally 
in  this  action.  We  think  this  a  sufficient  ground  of  defence. 
The  probate  court  is  the  proper  forum  for  settling  the  account. 
If  the  party  aggrieved  by  the  fraud  is  aware  of  it  at  the  time 
when  the  account  is  allowed,  he  may  appeal  ;  and  if  he  is  not, 
he  may  cite  the  administrator  to  resettle  his  account,  and  allege 
the  fraud.  This  was  fully  considered  in  the  case  of  Jenniton 
V.  Hapgoodj  7  Pick.  1,  where  it  was  held,  that  a  suit  in  equity 
was  a  collateral  proceeding,  and  that  application  should  be 
made  to  the  court  of  probate  to  resettle  an  account  alleged  to 
be  fraudulent. 

Another  objection  is,  that  the  indorsement  on  the  writ  states 
the  action  to  be  brought  for  the  benefit  of  individual  creditors, 
and  no  demand  of  payment  of  their  debts  has  been  made  on 
the  adn^inistratrix.  This  likewise  is  a  good  defence.  If  the 
case  of  Olover  v.  Heathj  3  Mass.  R.  252,  stood  alone,  it 
would  countenance  the  plaintifi''s  position,  that  notwithstanding 
the  indorsement  th6  writ  may  be  sustained,  and  judgment  be 
rendered  for  the  judge  of  probate  for  the  benefit  of  all  the 
creditors.  But  the  point  has  been  recently  before  the  Court 
in  Coffin  v.  Jones,  5  Pick.  61,  and  determined  otherwise. 
There  are  two  cases  in  which  a  creditor  may  sue  on  the  bond 
77  as  a  matter  of  right,  in  the  name  of  the  judge  of  probate : 
n 
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one,  where  the  debt  is  ascertained  by  a  jadgment ;  the  ether,  Paine 
where  the  estate  is  insolvent  and  he  produces  a  decree  of  dis-  stone, 
tribution,  in  which  his  claim  is  specified ;  and  in  both  cases  it  ** 

must  appear  that  a  demand  has  been  made  on  the  administralor, 
and  the  indorsement  of  the  writ  must  state  that  the  action  is 
brought  for  the  benefit  of  the  creditor.  Practically  the  indorse- 
ment is  a  part  of  the  writ,  and  the  creditor  a  party  to  the  ac- 
tion. Where  the  debt  is  not  so  ascertained,  the  creditor  must 
obtain  permission  from  the  judge  of  probate  to  institute  a  suit 
in  his  name  on  the  bond.  Robbins  v.  Hayward^  16  Mass.  R. 
624.  The  writ,  therefore,  cannot  have  the  double  aspect,  for 
which  the  plaintiff's  counsel  contend. 

The  replication,  assigning  no  sufficient  breach  of  the  bond, 
must  be  adjudged  bad. 


John  Jennison  et  al.  veraits  Hutchins  Hapoooi>. 

Where  e  peraoD,  being  at  a  distanoe  from  home,  leiit  for  his  wife  and  other  relatiyes, 
and  they  went  to  Me  him,  but  did  not  arrive  until  after  hi«  death,  and  his  executor 
paid  the  expenses  of  their  journey,  the  executor  was  allowed  to  charge  the  same  in 
bis  acoount  of  his  administration. 

A  domicil  being  once  fixed,  will  continue,  notwithstanding  the  absence  of  the  party, 
until  a  new  domicil  is  acquired. 

The  intention  to  abandon  a  domicil,  and  actual  residence  at  another  place,  if  not 
accompanied  with  the  intention  of  remaining  there  permanently,  or  at  least  for  an 
indefinite  time,  will  not  produce  a  change  of  domicil. 

If  a  person  domiciled  here  removes  to  another  State  for  the  purpose  of  avoiding  the 
effects  of  pecuniary  embarrassments,  and  to  entitle  himself  to  sue  in  the  courts  of 
the  United  States,  but  intending  to  return  to  his  &mily  after  having  accomplished 
his  object,  he  cannot  be  considered  as  having  renounced  his  domicil. 

A  testator  having  his  domicil  in  the  town  of  P.  in  this  Stale,  and  being  the  owner 
of  a  fiirm  there  upon  which  he  and  his  family  resided,  became  embarrassed  in  hb 
pecuniary  concerns  and  went  out  of  the  Commonwealth  and  never  returned.  He 
left  behind  him  a  wife  and  daughter,  who  continued  to  reside  on  the  farm  with  his 
son,  who  hired  the  farm  of  him  and  charged  lo  him  their  board.  After  leaving  this 
Conmonwealth,  be  led  a  wandering  life,  but  spent  the  most  of  his  time  at  L.  in 
Vamiont,  his  object  being  to  take  care  of  hb  hinds  there  ;  he  never  kept  house 
there,  but  lived  at  board  with  a  person  with  whom  he  had  resided  occasionally  for 
several  years.  In  his  journal,  in  which  he  kept  a  memoradum  of  hb  expenses  and 
of  hb  journeys  from  place  to  place,  he  never  speaks  of  any  place  as  his  home.     In  JS 

hb  letters,  be  speaks  of  sustaining  actions  here  in  the  federal  court,  <<  as  he  has 
removed  hb  habitanc^  from  Massachuietts,'*  —  "as  he  has  become  ao  inhab- 
itant of  Vermont,"  —  and  in  speaking  of  an  action  brought  against  him  here,  he 
expresses  his  opinion  that  the  service  b  iniiuffioient, "  as  P.  is  not  hb  bst  and 
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Jennteon  ■"■*'  P^^^  ^  abode.**    lo  deads,  and  io  his  will  executed  io  New  Haftilire,  be 

V,  8tflm  himself  of  P.    His  will  was  proved  here  originally,  and  in  the  probale  he  is 

Hapgood.         styled  **  kte  of  P.  ";  as  he  is  also  in  the  subsequent  proceedings  in  the  probate 

""  courts  here  and  in  Vermont ;  and  he  is  so  styled  in  deeds  made  by  the  executor. 

He  died  in  New  Hampshire,  being  there  upon  business.    It  was  kdd,  that  these 

facts  did  not  prove  a  change  of  domidl. 

If  an  exeeotor  here,  having  taken  out  aocilbry  administration  in  another  State,  has 
in  hb  hands,  after  paying  the  expense  of  administration  and  dischaiging  bis  liabili- 
ties there,  a  sorplns  arising  from  the  proceeds  of  sales  of  lands  in  snch  State,  he  b 
to  aoooont  for  it  here  as  personal  property. 

An  administrator  who  sells  under  a  license  of  court,  more  land  than  is  necessary  for 
the  payment  of  debts  and  legacies,  b  estopped  to  deny  the  validity  of  the  sale,  in 
settling  his  administration  account. 

If  an  executor  here  takes  out  ancillary  administration  in  another  State,  a  judg- 
ment of  a  court  in  such  State  upon  liabilities  there  incurred  by  him,  if  it  has  the 
power  and  means  to  enforce  the  judgment,  is  conclusive  upon  our  courts. 

As  an  executor  hers,  who  has  taken  out  ancilhu-y  administratioa  in  another  Stale,  may 
be  corapeUed  to  render  there  an  account  of  his  ancilhu7  administration,  he  may 
aocount  there  voluntarily,  and  in  opposition  to  the  wishes  of  the  parties  interested 
in  the  estate. 

The  expenses  of  an  ancillary  administration  are  reguhrly  to  be  fettled  by  the  eourts 
of  the  State  under  whose  authority  they  were  incurred. 

Where  an  executor  in  this  State,  being  ancillary  administrator  in  another  State,  set- 
tled in  the  probale  court  here  an  account  of  his  adminbtration  in  both  States,  and 
upon  the  application  of  tlie  heirs  the  settlement  was  annulled  on  the  ground  of  fraud, 
and  the  executor  directed  to  account  anew,  it  was  A«fd,  that  he  was  not  estopped 
to  settle,  before  the  courts  of  the  other  Stale,  hb  account  of  the  ancillary  admin- 
istration. 

If  an  executor,  not  having  assets,  advances  his  own  money  in  order  to  redeem  land 
of  the  testator,  mortgaged  for  less  than  its  value,  and  to  prevent  a  foreclosure,  be 
is  entitled  to  interest  on  the  money  advanced. 

An  executor  having  a  private  demand  against  the  testator,  upon  which  the  testator 
told  him  to  charge  reasonable  interest,  will  not  be  alkwed  compound  Interest  upon 
it,  in  the  settlement  of  his  administration  aceonat. 

Where  an  executor  sold  land  of  the  testator,  and  became  himself,  with  two  other 
persons,  the  purchaser,  under  an  agreement  to  dmre  equally  in  the  profits  of  a  re* 
mie,  he  was  held  to  account  for  a  third  part  of  such  profits,  in  settling  hb  admin- 
istration account. 

Whether  he  might  not,  in  strictness,  be  charged  with  the  whole  of  the  profits,  fuore. 

If  an  executor  receives  money  for  land  sold  by  him,  and  the  testator's  title  proves  to 
have  been  defective,  be  must  nevertheless  be  diarged  with  the  money  in  his  ad- 
ministration aocount,  unless  he  shows  that  he  is  under  a  legal  obligation  to  refow' 


79 


After  submitting  snch  charge  to  the  examination  of  an  auditor  appointed  by  the  court 
of  probate  here  to  audit  hb  administration  account,  and  after  a  decbion  by  the 
auditor.  It  b  too  bte  for  the  executor  to  object  that  the  money  was  received  for 
Isnd  in  another  Sute,  and  uras  therefore  not  within  the  jurisdictioo  of  the  oourt  of 
thb  State. 

Whatever  money  is  received  by  an  executor,  in  that  capacity,  whether  righfolly  or 
etharwbe,  he  most  account  for  as  executor,  unless  he  shows  a  liability  to  pay  k 
over  to  some  person  having  a  right  to  it,  and  that  payment  has  been  demanded,  of 
U  least  that  it  probably  will  be  demanded. 
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Aacdueator  who  refiiMs  to  raader  an  aeoooat  of  the  Me  wUeh  he  hai  aaule  of  the      Jenaifoii 
mmgf  ia  hit  bande»  but  daiaM  it  ae  hia  own,  who  hae  beea  ia  the  habit  of  reoeiv-  •• 

n§  cpmpooad  intereat*  aod  who  repeb  ia  aa  noMtidaetory  raaaoer  the  ioiputatioo     Hapgood.^ 
of  fraad  or  groH  negligeooe,  is  chargeable  with  oompoond  iateiest,  with  aauiial 
rasta,  from  the  time  wbeo  he  oaght  to  have  settled  hit  admioistratioD  aocooat. 

Whara^  bowefor,  wild  leads  of  the  testator  were  soM  bj  the  execotor  aad  booght  ia 
by  hiaieelfy  aad  the  heirs  elected  to  oooeider  him  as  the  parchaser,  hot  ao  profit 
had  aecrued  to  him  from  the  bads,  fivqasnt  lazes  had  bean  paid  by  him,  the  lands 
were  ansahible,  aad  the  title  to  some  of  the  parcels  doubtfiil,  he  was  ofaaifsd  with 
only  simple  iateresC 

Where  aa  exeeator  here,  lakes  oat  aaeiUary  administration  in  another  State,  the 
qnestion  as  to  charging  him  with  iaterert  is  eaehisifely  cogninble  by  the  ooorts  of 
this  State,  where  the  final  lettlement  of  the  estate  is  to  be  made 

If  an  esiate  is  not  settled  by  aa  exeenlor  so  soon  ns  it  onght  to  be,  end  bads  are  sold 
by  him  nnnecoasarily,  yet  if  the  partiee  iatereeled  ia  the  estite  cbim  the  benefit  of 
his  acts,  all  aecessary  chargee  aad  expenses  incurred  by  him  in  the  ; 
of  the  property  are  to  be  allowed. 

Tnee  paid  in  good  fiuih  by  aa  exeentor,  upoa  lands  supposed  to  beloag  to  the  f 
tor  and  porehased  by  the  executor,  but  the  tesmtor's  title  to  which  proved  defec- 
tive, were  allowed  to  the  executor,  upon  his  conveying  all  his  iaterest  ia  tlie  huids 
Id  the  parties  iaterested  ia  the  estate,  with  warranty  againit  iacumbrances  erenled 
by  himself. 

Taxes  paid  by  an  executor,  on  laud  in  another  State  where  be  had  aot  taken  out  Isi- 
lers  of  administratioa,  were  not  allowed  in  the  settlement  of  his  acooont. 

Where  many  lots  of  wild  bod  were  sold  by  an  executor,  by  auction,  and  to  prevent 
a  sBcrifiee  be  employed  penons  to  bid  upoa  them  generally,  without  siagliag  oat 
particnbr  lots  as  being  more  valuabfe  than  others,  and  most  of  the  lots  were  bid  in 
for  him,  it  was  kdd,  that  the  heirs  must  elect  to  ooasider  him  as  a  purchaser  or  a 
trustee  of  the  wbob,  and  that  they  cookl  not  affirm  the  sab  as  to  part  of  the  bad 
aad  dtsafibn  it  as  to  the  residue. 

Uafeithfid  admbistratioB  will  not  deprive  an  execator  of  a  right  to  eonpensation  fiir 
bb  servioes,  so  fiur  as  tliey  have  been  beneficbl  to  the  persons  intaraslsd  in  the  les- 
lator'si 


JoNATBAN  Grout  died  in  1807,  having  made  a  wiU,  b 
which  Hutchins  Hapgood,  the  appellee,  was  named  the  execu- 
tor. Hapgood  took  out  letters  testamentary  in  December 
1807,  in  the  county  of  Worcester,  and  settled  in  the  probate 
court  of  the  same  county  three  accounts  of  administration  ;  the 
first,  in  August  1813,  the  second,  in  May  1815,  and  the  third, 
in  December  1819. 

At  a  court  of  probate  held  in  May  1823,  John  Jennison, 
John  Sanderson  and  Israel  Houghton,  the  appellants,  presented 
a  petition,  in  which  they  represent,  that  the  executor  has  come 
into  the  possession  of  goods,  efifects  and  credits  belonging  to 
the  estate  of  the  testator,  for  which  he  has  never  accounted, 
and  that  the  accounts  which  have  been  rendered  by  him  cotir 
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taia  many  gross  aod  imporunt  errors,  which  have  been  dis- 
covered since  the  settlement  of  the  accounts,  and  that  the 
petitioners  have  good  reason  to  believe  that  many  frauds  and 
deceitful  artifices  have  been  practised  by  the  executor  in  stat- 
ing and  settling  his  accounts ;  and  they  pray  that  he  may  be 
cited  to  render  a  true,  perfect  and  final  account  of  his  adminis- 
tration, so  that  the  errors  iqiy  be  corrected. 

A  citation  was  issued  accordingly,  and  at  a  probate  court 
held  on  January  20th,  I8249  the  petitioners  ofiTered  to  prove, 
in  order  to  avoid  the  efiect  of  the  previous  settlements  and  de- 
crees, that  the  errors  were  intentionally  and  fraudulently  intro- 
duced by  the  executor  into  his  accounts,  for  the  purpose  of 
depriving  the  petitioners  of  their  just  rights,  and  that  the  de- 
crees allowing  the  same  were  fraudulently  procured  and  obtained 
by  means  of  the  deceitful  artifices  and  false  oaths  of  the  exec- 
utor. 

At  the  same  court  the  executor  rendered  an  account,  m 
which  several  errors  in  his  former  accounts  were  corrected, 
and  the  judge  of  probate  decreed  that  he  should  be  charged 
with  a  balance  of  $  3433*45,  and  that  he  should  pay  over  this 
sum  to  the  legatees  or  devisees,  in  proportion,  according  to  the 
will  of  the  testator. 

From  this  decree  the  petitioners  appealed,  and  filed  numer- 
ous reasons  of  appeal. 

At  April  term  1824,  of  thb  Court,  as  Supreme  Court  of 
Probate,  the  appellee,  for  answer  to  the  complaint  of  the  ap- 
pellants, pleaded  that  the  accounts  rendered  by  him  as  executor 
were  not  fraudulent,  and  that  the  several  decrees  of  the  judge 
of  probate  allowing  the  accounts  were  not  obtained  by  the  false 
affirmations  and  oaths  of  the  appellee,  but,  on  the  contrary, 
that  the  accounts  were  severally  made  and  rendered  by  the  ap- 
pellee honestly  and  in  good  faith,  he,  at  the  time,  believing  them 
respecUvely  to  be  just  and  true.  Issue  was  joined  on  thb  plea, 
and  upon  a  trial  the  jury  found  that  the  accounts  were  fraudu- 
lent, and  that  the  several  decrees  allowing  them  were  obtained 
by  the  fake  aflirmations  and  oaths  of  the  executor,  and  not  hon- 
estly and  in  good  fitith. 

After  this  verdict,  Samuel  Howe  (a  judge  of  the  Coaunoa 
Pleas)  was  appointed  an  auditor  to  examine  all  the  i 
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and  the  evideDce  and  vouchers  in  support  thereof,  of  the  ap- 
pellee, in  relation  to  his  administration,  and  to  make  a  fair  and 
correct  statenneni  of  the  several  claims  of  the  appellee  against 
the  estate,  and  of  the  credits  with  which  he  ought  to  charge 
himself,  and  how  far  the  accounts  were  correct  and  ought  to  be 
allowed. 

At  the  hearing  before  the  auditor,  interrogatories  on  the  part 
of  the  appellants  were  put  to  the  appellee,  some  of  which  he 
declined  to  answer,  because  they  had  no  application  to  any 
matters  relating  to  his  administration  upon  the  estate  within  this 
Commonwealth,  but  related  exclusively  to  his  administration 
upon  the  estate  of  the  testator  within  the  State  of  Vermont, 
where  -the  appellee  had  been  legally  appointed  administrator 
and  had  given  a  bond  to  account  for  the  property  of  the  testa- 
tor within  that  State,  and  had  obtained  a  citation  to  all  persons 
interested,  which  had  been  duly  served,  to  appear  at  a  probate 
court  to  be  held  in  Vermont  in  March  1825,  to  show  cause 
why  the  account  of  the  appellee,  as  executor,  should  not  be 
allowed.  The  appellants  alleged  that  the  appellee  ought  not 
to  refuse  to  answer  all  the  interrogatories,  because  he  had  here- 
tofore rendered  to  the  court  of  probate  within  this  county  di* 
vers  accounts  of  his  administration,  embracing  matters  trans- 
acted by  him  as  executor,  as  well  within  the  State  of  Vermont 
as  elsewhere,  without  any  exception  having  been  taken  by  the 
appellants  as  to  the  right  or  authority  of  such  court  to  take 
cognizance  of  all  the  subjects  contained  in  those  accounts,  or 
any  objection  being  made  against  a  full  and  final  settlement 
thereof  within  this  Commonwealth  ;  and  that  such  court  has 
proceeded,  with  the  consent  of  all  persons  interested,  to  pass 
decrees  upon  all  the  subjects  of  the  accounts  thus  voluntarily 
rendered  ;  and  that  the  appellee,  although  more  than  seventeen 
years  had  elapsed  since  he  accepted  the  trust  of  executor^  had 
never  rendered  any  account  of  his  administration  to  any  court 
in  Vermont,  nor  had  he  been  required  to  do  so.  The  appellee, 
after  the  auditor  had  decided  that  he  should  answer  the  inter- 
rogatories respecting  the  estate  in  Vermont,  submitted  to  an- 
swer them  and  to  settle  his  accounts,  reserving  to  himself  the 
right  to  present  the  same  question  to  this  Court,  and  protesting 
agair  It  the  right  of  the  auditor,  or  of  this  Court,  to  compel  him 
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to  settle  here  any  acoount  of  his  admioistratioD  in  the  State  of 
VeriDODt. 

At  October  term  1836  of  this  Court,  the  auditor  made  a 
report. 

It  appeared  by  this  report,  that  the  appellee  originally  proved 
the  will  and  obtained  letters  testamentary  in  Massachusetts, 
and  that  a  copy  of  the  will  and  of  the  probate  was  filed  by  him 
in  Vermont,  where  he  took  out  letters  of  administration.  All 
the  testator's  debts  were  proved  before  commissioners  of  insol- 
vency appointed  here,  and  the  same  have  been  paid  by  the 
appellee.  All  the  parties  to  the  present  suit  live  in  Massachu- 
setts, and  no  person  interested  in  the  estate  lives  m  Vermont. 

In  regard  to  the  property  situated  without  the  Common- 
wealth, which  consisted  chiefly  in  land,  part  of  which  was  sold 
by  the  appellee  as  administrator,  under  a  license  of  a  court  of 
probate  in  Vermont,  for  the  payment  of  debts,  the  auditor 
reported,  that  the  administration  here  had  been  treated  by  all 
the  parties  as  the  principal  administration,  the  appellee  having 
three  times  settled  his  accounts  in  the  probate  office  here,  and 
having  in  each  instance  included  an  account  of  his  proceedings 
in  Vermont  as  well  as  here,  and  especially,  in  his  accounis 
furnished  to  the  auditor  at  the  first  meeting  to  hear  the  parties, 
having  included  all  the  items  of  debt  and  credit  relating  to  the 
estate  in  Vermont  as  well  as  here,  and  having  claimed  divers 
large  sums  of  money,  as  well  for  debts  due  there,  as  for  per- 
sonal services  rendered  in  the  settlement  of  the  estate  there  ; 
and  inasmuch  as  the  interrogatories  objected  to  related  entirely 
to  items  contained  in  the  accounts  thus  furnished  to  the  auditor 
by  the  appellee,  the  auditor  decided  that  the  objection  urged 
by  the  appellee  furnished  no  excuse  for  not  answering  the  inter- 
rogatories proposed  by  the  appellants.  If  the  Court  should  be 
of  opinion  that  they  have  no  jurisdiction  over  the  proceedings 
of  the  appellee  in  relation  to  the  estate  in  Vermont,  but  that  bis 
account  respecting  the  same  is  to  be  settled  in  the  courts  of 
that  State  and  not  elsewhere,  then  all  the  items  in  the  accounts 
filed  in  this  case  and  considered  by  the  auditor,  in  rehdoo  to 
estate  so  situated,  were  to  be  rejected. 

Hoar  and  JV*et0fon,  for  the  appellee,  contended  in  a  written 
aigMment,  that  even  if  it  were  granted  that  the  domicil  of  tbt 
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testator  at  the  time  of  bis  decease,  was  in  Massachusetts,  the     Jennison 

origiDal  settlement  of  the  appellee's  account  b  relation  to  the     HugocMt 

estate  in  Vermont,  as  well  personal  as  real,  and  the  decision  of 

the  question  for  how  much,  and  for  what  property  found  there, 

the  appelle  must  account,  must  be  determined  hj  the  courts  of 

that  State.      Dixon^s  ElxeciUors  v.  Ramtay^s  Eixecuiany  3 

Cranch;  319  ;  Goadwin  ▼.  JaneSy  3  Mass.  R.  514,  518  ; 

SUvem  V.  Chylard^  1 1  Mass.  R.  256  ;  SeUetmen  of  Bo$Um 

y.  BoyUan^  2  Mass.   R.  384  ;  Daues  ▼.  BoyUion^  9  Mass. 

R.  337.  But  if  it  were  necessary,  they  said  it  might  be  shown 

that  the  testator's  domicil  was  in  Vermont. 

The  fact  that  the  appellee  submitted  heretofore  to  render 
here  an  account  of  property  situated  in  Vermont,  does  not 
bind  him  now  to  render  an  account  of  the  same  property  in 
this  Court.  The  decree  of  this  Court  requiring  him  to  ac- 
count anew,  places  the  parties  where  they  stood  before  any 
account  was  rendered.  Lowe  y.  Atce,  8  Johns.  R.  319 ; 
Clayton  v.  Perdun^  13  Johns.  R.  218  ;  Bromaghin  v.  Thorp^ 
15  Johns.  R.  476 ;  MarHn  v.  CominonweaUK,  1  Mass.  R. 
359  ;  Lawrence  v.  Smithy  5  Mass.  R.  363. 

If  this  Court  now  proceed  to  settle  the  appellee's  account 
of  his  doings  in  this  State,  they  will  proceed  as  if  the  testator 
had  died  seised  and  possessed  of  no  estate  excepting  that  which 
he  left  in  this  Commonwealth.  It  may  be  otherwise  when  the 
Court  decree  a  final  distribution  among  the  legatees.  The 
Court  cannot  proceed  on  any  other  ground  until  the  probate 
account  shall  be  settled  in  Vermont.  If  it  is  improper,  in  the 
opinicm  of  the  Court,  to  settle  the  Vermont  account  here  orig- 
inally, they  wDl  settle  no  claim  which  presupposes  the  account 
there  settled.  Not  only  the  questions,  —  whether  the  testator, 
in  fact,  owned  the  lands  sold  in  Vermont,  —  or  owned  any  land  84 

or  other  estate  there,  —  whether  the  appellee  is  or  is  not  liable 
to  refund  any  or  all  of  the  purchase  money  to  the  purchasers, 

—  what  services  rendered  by  the  appellee  in  relation  to  this 
land,  were  properly  bestowed,  and  what  services  were  useless ; 

—  but  all  questions  relating  to  property  in  Massachusetts  which 
depend  on  the  question  whether  the  appellee  had  or  had  not 
assets  at  any  particular  time,  must  be  suspended  until  the  Ver* 
mont  account  is  settled,  or  it  must  be  assumed  that  he  had  no 
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ienniaon     assets  there.     If  the  whole  Massachusetts  account  is  settled  b> 
ll»!!Lpj     itself,  it  will  appear  by  the  auditor's  report,  that  the  estate  waa 
insolvent. 

BigelotOj  for  the  appellants.  The  courts  of  Massachusetts 
have  authority  to  hold  the  appellee  to  account  for  all  matters 
transacted  by  him  and  assets  received  by  him,  as  well  those  in 
Vermont  as  those  here.  The  case  shows  that  the  testator's 
domicil  was  in  Massachusetts.  The  final  settlement  and  dis* 
tribution  of  the  estate  must  therefore  be  made  according  to  our 
laws.  Harvey  v.  Richards^  I  Mason,  408  ;  Richards  v.  Duich^ 
8  Mass.  R.  506 ;  Daws  v.  Boylston^  9  Mass.  R.  337  ;  Ste- 
vens  V.  Gaylordy  1 1  Mass.  R.  256. 

Until  it  is  shown  that  there  are  legal  questions  to  be  settled 
in  relation  to  the  estate  in  Vermont,  which  our  own  courts  are 
not  so  competent  to  settle  as  the  courts  of  that  State,  it  is  un- 
reasonable to  send  the  parties  to  a  distant  foreign  tribunal,  in 
order  to  ascertain  their  rights.  The  whole  estate  which  has 
come  into  the  possession  of  the  appellee,  is  held  by  him  under 
a  trust  created  in  reference  to  our  laws  and  to  be  executed  ac- 
cording to  them.  But  if  the  subject  is  divided,  and  different 
portions  of  it  adjusted  by  different  and  independent  tribunals, 
there  is  danger  that  different  and  contradictory  rules  will  be 
applied.  All  the  parties  are  here  and  are  citizens  of  this 
Commonwealth  ;  the  subject  to  be  litigated  is  of  a  transitory 
nature,  involving  no  principle  of  local  law  or  policy  pertaining 
to  another  State ;  the  whole  question  respects  the  execution  of 
a  trust  created  here  ;  and  the  whole  trust  fund  is  also  here,  and 
the  proceedings  are  entirely  in  personam.  Under  these  cir- 
cumstances the  Court  will  not  send  the  appellants  out  of  the 
State,  to  prosecute  their  rights  before  a  court  which  can  de- 
61  cide  the  cause  correctly,  only  by  taking  for  their  guide  those 

laws  which  would  govern  our  own  courts,  and  which  our  own 
courts  must  be  the  best  qualified  to  expound.  The  more  rea- 
sonable view  of  the  case  is,  to  regard  the  administration  in  Ver- 
mont as  subsidiary  merely  to  the  administration  here  ;  and  as 
the  executor  here  is  administrator  there,  to  consider  his  whole 
authority  there  as  nothing  more  than  a  necessary  means  of  col- 
lecting the  testator's  effects  there  for  the  purpose  of  being 
finally  administered  and  accounted  for  here.  It  is  true  that  the 
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appellee  may  be  required  to  render  an  account  in  Vermont ; 
but  that  is  for  the  benefit  of  the  cettuU  que  trusty  who  may 
waive  their  right  in  this  respect,  if  they  please.  Our  own 
courts  have  original  jurisdiction  of  all  the  acts  of  the  executor, 
wherever  performed ;  and  whether  they  will  wait  for  or  be 
governed  by  the  adjudications  of  a  foreign  court  upon  the  sub- 
jects of  the  trust,  is  a  matter  of  discretion.  There  can  be  no 
necessity  for  the  interference  of  the  foreign  court,  where  the 
same  person  is  administrator  in  both  States  ;  it  is  only  where 
different  persons  administer  in  different  States,  that  the  aid  of 
a  foreign  court  may  be  useful,  in  order  to  effect  a  removal  of 
the  trust  fund  to  the  place  of  the  principal  administration, 
where  it  is  to  be  distributed.  If  in  the  present  case  the  courts 
of  Vermont  should  undertake  to  settle  the  estate  there,  the  ap- 
pellants would  not  be  concluded  by  their  judgment  or  decrees, 
when  produced  in  our  courts  by  the  appellee.  If  it  were  oth- 
erwise, it  would  be  in  the  power  of  the  courts  of  Vermont  to 
protect  a  trustee  residing  within  this  State,  from  the  operation 
of  our  laws,  in  regard  to  a  trust  created  here. 

It  may  be  urged  on  the  other  side,  that  the  courts  of  Ver- 
mont have  a  peculiar  and  exclusive  jurisdiction  of  his  adminis- 
tration in  that  State,  because  his  authority  to  administer  the 
effects  situated  there  was  derived  from  the  laws  of  that  State. 
But  the  authorities  show,  that  the  jurisdiction  of  the  courts 
where  the  deceased  had  his  domicil  and  administration  was 
originally  granted,  is  exclusive,  in  whatever  regards  the  final 
settlement  of  the  estate,  the  ascertaining  of  the  residue  after 
the  payment  of  \he  debts,  and  the  distribution  thereof ;  and 
that  legatees  must  resort  to  the  country  of  the  testator,  to  ob- 
tain the  bounty  which  they  claim.  DawtB  v.  B(yyhUmy  9  Mass 
R.  355,  358 ;  Richards  v.  Dti/cA,  8  Mass.  R.  506. 

It  may  be  contended  by  the  appellee,  that  the  courts  in  Ver- 
mont may  at  least  settle  the  amount  of  compensation  to  which 
be  is  entitled  for  his  services  in  collecting  the  testator's  effects 
in  that  State.  But  this  they  cannot  do  understandingly,  with- 
out having  a  view  of  the  whole  administration  ;  which  is  neces- 
sary to  enable  them  to  judge  what  services  were  required  to 
be  rendered  by  the  executor,  and  what  would  be  a  reasonable 
compensation  therefor.     This  seems  to  be  more  properly  t 
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Jeonison     subject  for  the  consideratioo  of  the  court  which  has  exclusive 
HaiMiood«    jurisdiction   in  whatever  regards   the  final  settlement  of  the 
estate. 

The  appellee  may  further  object,  that  the  courts  in  Ver* 
mont  have  exclusive  jurisdiction,  because  the  principal  portion 
of  the  assets  received  by  him  there  arose  from  the  sale  of 
lands  situated  there.  Courts  of  common  law,  as  well  as  courts 
of  chancery,  may  entertain  jurisdiction  of  matters  arising  with- 
out their  jurisdiction,  if  the  defendant  b  withm  it,  where  the 
proceedings  are  in  peraonamy  and  not  in  rem^  unless  the  cause 
of  action  involves  a  breach  of  the  peace.  MoHyn  v.  Fabru- 
gas  J  Cowp.  161  ;  Okn  v.  Hodges^  9  Johns.  R.  67.  Courts 
of  chancery  frequently  exercise  jurisdiction  in  cases  of  fraud, 
of  trust,  and  of  contract,  which  relate  to  lands  without  their 
jurisdiction,  so  far  as  to  cancel  a  title  obtained  by  fraud,  to 
enforce  the  trust,  or  to  compel  a  specific  performance  of  the 
contract,  if  the  person  is  within  their  jurisdiction.  Arglasse  v. 
Afuschampj  1  Vern.  75  ;  Kildare  v.  Eustace^  ibid.  419 ;  Penn 
V.  Lord  BaUimore^  1  Ves.  sen.  444 ;  Cranstoun  v.  Johnston^ 
3  Ves.  jun.  170,  and  5  Yes.  jun.  277  ;  Chierrani  v.  Fowkry 
1  Hen.  &  Munf.  5 ;  JUasrie  v.  Watts^  6  Cranch,  148.  These 
decisions  are  sufiicient  to  show,  that  the  questions  which  are 
raised  by  the  appellee,  respecting  the  lands  in  Vermont,  are 
not  so  much  of  a  local  nature  as  to  arrest  the  jurisdiction  of  our 
courts  in  relation  to  his  proceedings  in  Vermont. 

Admitting  that  the  courts  in  the  two  States  have  concurrent 
jurisdiction,  the  court  before  which  proceedings  are  first  had, 
cannot  be  ousted  of  its  jurisdiction  by  proceedings  in  another 
court  in  relation  to  the  same  subject.  Steam$  v.  Steams j  16 
Mass.  R.  167.  The  present  suit  had  been  pending  several 
87  years  before  the  appellee  instituted  his  proceedings  before  the 
courts  in  Vermont. 

But  it  is  now  too  late  for  the  appellee  to  avail  himself  of 
any  objection  which  might  have  been  made  as  to  the  want  of 
jurisdiction.  He  has  voluntarily  and  repeatedly  submitted  aU 
his  proceedings  to  the  jurisdiction  of  our  own  courts,  and  he 
ought  not  to  be  permitted,  at  this  late  period,  to  withdraw. 
He  has  rendered  four  accounts  to  the  probate  court  here,  each 
of  which  embraced  subjects  arising  in  Vermont,  and  wbicb 
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were  pietended  by  him  to  contaiD  a  fidl  statement  of  bis  whole     Jennisoii 
administration  there.     He  has  also,  in  the  course  of  the  recent    Qi^J^oq^ 

proceedings,  presented  the  same  subjects  to  the  court  of  pro-     *    

bate  here,  in  a  general  account,  in  consequence  of  the  deter* 
mination  of  the  court  that  his  former  accounts  should  be  re* 
stated  and  corrected ;  and  no  objection  was  made  by  him  to 
the  jurisdiction  of  the  court,  as  to  the  matters  arising  in  Ver* 
mont,  until  the  cause  had  proceeded  to  a  hearing  before  the 
auditor.  A  defendant  b  precluded  from  objecting  against  the 
jurisdiction  of  the  court,  after  he  has  answered  to  the  suit. 
1  Chit.  PL  427,  435 ;  JITosfyn  ▼.  Fabrigas,  Cowp.  161 ; 
SrnUh  V.  Elder^  3  Johns.  R.  105.  There  are  some  casee 
where  the  want  of  jurisdiction  may  be  taken  advantage  of  in 
any  sUge  of  the  proceedings ;  but  it  is  only  where  there  is  a 
total  want  of  jurisdiction  of  the  subject  matter,  or  where  the 
action  is  founded  on  matters  of  a  local  nature,  which  arose 
in  a  foreign  state  or  country.  But  such  is  not  the  present 
case. 

Further,  as  to  aD  the  subjects  contained  in  the  accounts 
heretofore  rendered  by  the  appellee  to  the  court  of  probate 
here,  decrees  have  passed,  without  any  objection  being  taken 
to  the  jurisdiction ;  and  the  appellee  has  pleaded  successfuUy 
those  very  decrees,  (ailing  that  no  appeal  from  them  was 
ever  claimed,)  in  bar  to  a  bill  in  equity  against  him  for  the 
enforcement  of  a  trust.  If  then  those  decrees  could  not  have 
been  avoided  on  account  of  the  want  of  jurisdiction  originally 
m  the  court  which  passed  them,  the  objection  cannot  be  now 
made  by  the  appellee,  so  as  to  prevent  a  rehearing  of  the 
same  matters,  and  a  correction  of  the  decrees,  if  erroneous. 
The  court  cannot  but  have  the  same  control  over  its  decrees, 
m  a  case  where  its  jurisdiction  was  derived  from  the  voluntary  89 

submission  of  the  parties,  as  where  jurisdiction  belonged  to  it 
originaUy  as  a  matter  of  right.  There  must  be  the  same  op- 
portunity, in  both  cases,  to  correct  error  and  fraud.  The 
former  decrees  were  not  set  aside  because  they  had  been  ren- 
dered by  an  incompetent  tribunal,  but  because  the  basis  of 
them  was  fake  and  fraudulent.  Nor  did  the  court,  by  annul- 
ling those  decrees,  intend  to  send  the  parties  out  of  court ;  but 
having  begun  to  settle  the  appellee^s  accounts,  the  court  mere* 

87 


Digitized  by  VjOOQIC 


88 


Jennison 
Hapgood. 


WORCESTER. 

ly  required  that  they  should  be  settled  according  to  truth  anil 
justice. 

At  April  term  1826,  the  Courts  having  examined  the  report 
of  the  auditor,  said,  —  We  have  postponed  for  consideration, 
all  parts  of  the  report  which  relate  to  transactions  respecting 
the  property  in  Vermont  and  the  debts  and  credits  arising 
therefrom,  because  it  is  agreed  that  a  settlement  is  in  progress 
in  the  probate  court  of  that  State,  where  the  appellee  took  out 
letters  of  administration  for  the  purpose  of  settling  that  part  of 
the  estate  which  was  found  there.  Whether  any  decree  which 
may  be  obtained  there,  will  be  conclusive  or  not,  in  the  final 
settlement  of  the  account  here,  we  think  it  not  proper  to  de- 
termine, until  such  decree  shall  be  presented  to  us  for  consid- 
eration, because  the  nature  and  extent  of  it,  and  the  subjects  it 
may  affect,  will  be  important  subjects  of  discussion.  We  re- 
serve ourselves  entirely  free  from  opinion  now,  upon  the  legal 
effect  of  any  such  supposed  decree,  and  have  wholly  omitted 
to  pass  upon  any  of  the  subjects  contained  in  the  report,  which 
may  eventually  be  involved  in  it. 


It  seeming  to  be  agreed  by  both  parties,  that  it  was  necessa- 
ry to  recommit  the  report  to  the  auditor  for  correction,  and  the 
Court  being  of  that  opinion,  it  was  recommitted,  with  remarks 
of  the  Court  upon  some  parts  of  it. 

An  item,  numbered  5,  which  was  disallowed  by  the  auditor, 
was  a  charge  of  $  11  *69,  for  the  expenses  of  the  widow  and 
heirs  in  going  to  Dover  to  see  the  testator  at  his  request,  dur- 
ing his  last  illness.  The  testator  died  however  before  their 
arrival.  Per  Curiam.  We  think  this  item  may  be  allowed. 
89  No.  107,  for  $2-88,  was  allowed  by  the  auditor.     The 

appellee's  counsel  stated  that  this  item  was  for  money  paid  for 
newspapers  to  perpetuate  the  evidence  of  notice  on  the  sale  of 
real  estate,  and  for  a  Vermont  Register,  and  for  advertising ; 
that  it  was  for  the  interest  of  the  estate  that  this  expense  sbouM 
be  incurred  ;  and  that  the  Register  was  necessary,  as  furnish- 
ing information  in  regard  to  the  public  officers,  particularly  in 
reference  to  taking  depositions.  Per  Curiam.  This  charge 
is  aUowed. 

At  October  term  IS26,  the  auditor  made  a  second  report. 
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Having  been  directed  by  the  Court  to  report  the  facts  which 
«rould  have  a  legal  influence  upon  the  question  of  the  testator's 
domicil,  the  auditor  stated,  that  previously  to  July  1803, 
the  testator  lived  in  Petersham  in  the  county  of  Worcester, 
where  he  had  a  valuable  farm,  upon  which  he  and  his  family 
resided.  He  was  a  member  of  the  first  congress  after  the 
adoption  of  the  constitution  of  the  United  States,  and  of  the 
senate  of  this  Commonwealth.  He  became  much  embarrasaed 
in  his  pecuniary  concerns,  and  wished  particularly  to  avoid  the 
claim  of  Mrs.  Hale  against  him,  and  in  July  1803  he  left  the 
Commonwealth  and  never  returned.  He  left  a  wife  and  daugh- 
ter behind  him,  who  continued  to  reside  upon  the  homestead 
with  his  son  John,  who  charged  their  board  to  the  testator, 
having  hired  the  farm  of  him.  From  the  time  of  the  testator's 
leaving  Petersham  until  his  death,  he  led  a  wandering  life,  but 
spent  more  of  his  time  at  Lunenburg  in  Vermont,  than  any- 
where else,  and  his  residence  became  more  constant  there  in 
the  latter  part  of  his  life.  He  never  kept  house  there,  but 
boarded  principally  with  Samuel  Gates,  who  says  be  resided 
there  occasionally  for  several  years.  His  object  in  residing 
there  seems  to  have  been,  to  take  care  of  his  lands  lying  in 
that  place.  No  evidence  was  produced  as  to  his  intention  of 
remaining  there,  except  what  results  from  his  letters.  In  his 
journal,  in  which  he  kept  a  memorandum  of  his  expenses  and 
of  his  journeys  from  place  to  place,  he  never  speaks  of  any 
place  as  his  home  ;  nor  of  any  intention  to  return  to  Petersham 
or  establish  himself  in  any  other  place.  Some  of  the  members 
of  his  family  visited  him  while  he  resided  in  Lunenburg.  In  a 
letter  of  February  1804,  he  speaks  of  bringing  an  action  against 
the  sheriff  for  some  alleged  misconduct  in  relation  to  the  de- 
mand of  Mrs.  Hale,  and  adds,  — '^  and  as  I  have  removed  my 
inhabitancy  from  Massachusetts,  I  shall  stand  fair  to  support  it 
in  the  federal  court ; ''  and  speaks  of  removing  another  action 
on  the  same  account.  In  a  letter  of  November  1803,  he  says, 
"  If  any  new  action  should  be  brought  against  me  by  any  of 
them,  I  wish  to  know  it ;  and  shall  take  measures  to  move  in 
court,  that  as  I  have  moved  out  of  the  State  and  become  an 
inhabitant  of  Vermont,  I  have  a  right  to  remove  the  action  into 
the  Circuit  Court  at  Boston.^'     In  March  1805,  in  a  lelter  to 
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JemuMi     the  appellee,  he  says,  ^^  He  (lus  son  John)  wtnts  to  know 
Hapirood.     ^^^^  ^  ^''^  ^^  ^^^^  ^^  ''"™*     ^°  answer,  I  say,  I  can  do 

nothing  with  it.     He  or  you  roust  take  care  of  it,  and  do  the 

best  you  can  with  it,  and  pay  yourselves  and  let  me  have  as 
much  rent  as  you  can."  In  February  1807,  he  says,  "  Do 
what  you  please  with  the  farm  among  you  ;  I  can  do  nothing 
about  it."  In  a  letter  to  the  appeUee,  of  June  1807,  he  says, 
^*  I  want  one  of  my  grandsons  to  come  and  live  with  me,  could 
it  be  agreeable.  I  think  I  should  be  able  to  do  well  by  them, 
but  the  probability  is  that  they  could  do  me  but  little  good  very 
long."  On  July  8th,  1807,  he  says,  ^^  I  think  the  sheriff  has 
not  done  his  duty,  for  the  law  contemplates  personal  notice  , 
but  Petersham  is  not  my  last  and  usual  place  of  abode,  which 
he  must  very  weU  know."  In  a  deed  made  by  the  testator  to 
John  Grout,  of  December  35th,  1804,  —  in  another  to  the 
appellee,  of  January  28th,  1806,  —  in  a  power  of  attorney 
made  by  him  in  March  1806, — and  in  his  will,  executed  at 
Keene  in  New  Hampshire  and  dated  December  29th,  1804, 
—  he  styles  himself  of  Petersham.  He  died  at  Dover  in  New 
Hampshire,  where  he  went  to  attend  to  some  business.  His 
will  was  presented  for  probate  in  the  county  of  Worcester,  and 
in  the  decree  of  the  judge  of  probate  he  is  called  ^'  late  of  Pe* 
tersbam."  A  copy  of  the  will  and  of  the  probate  was  carried 
into  Vermont,  and  filed  in  the  probate  court  there.  In  the 
probate  of  the  will  there,  and  in  all  the  subsequent  proceedings 
in  the  probate  courts  there  and  in  the  county  of  Worcester,  the 
testator  is  called  '^  late  of  Petersham."  In  a  deed  from  the 
appellee  in  December  1808,  and  in  one  of  March  1815,  and  in 
01  a  large  number  of  receipts  produced  by  the  appellee  and  taken 
from  1808  to  1815,  and  in  all  the  accounts  rendered  by  him  in 
the  court  of  probate,  the  testator  b  called  *'  late  of  Petersham," 
and  he  is  never  called  of  any  other  pUce,  either  by  himself  or 
others. 

Bigelow  said  on  this  subject,  that  if  the  domicil  of  the  tes- 
tator should  be  determined  to  have  been  in  Vermont,  the  effect 
would  be  to  annul  all  the  proceedings  of  the  appellee  ;  that  the 
will  had  never  been  proved  in  Vermont,  but  only  a  copy  of  it 
had  been  filed  in  that  State  ;  that  under  the  circumstances  of 
the  case,  the  appellee  ought  not  to  be  permitted,  at  this  laie 
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penod,  to  say  that  all  his  proceedugs  are  Toid,  when  they  have 
been  acquiesced  in,  so  far  as  respects  the  question  of  domicil, 
by  all  oUier  persons  bterested  in  the  testator's  estate. 

The  auditor  reported  that  the  appellee's  account  contained  a 
charge,  under  date  of  April  35th,  1809,  for  money  paid  in 
specie,  and  for  trouble  and  expense  in  procuring  it,  for  the  re- 
demption of  the  homestead  farm.  This  farm,  which  had  been 
mortgaged  by  the  testator  to  Mrs.  Hale,  was  specifically  devis- 
ed to  his  son,  John  Grout,  and  the  estate  of  the  testator  was 
charged  with  the  payment  of  half  of  the  mcumbrance  upon  it, 
in  a  certain  event,  before  the  payment  of  any  other  legacies. 
The  equity  of  redemption  of  the  farm  was  sold  on  execution  to 
one  Jennison,  but  the  execution  was  issued  upon  a  judgment 
founded  on  the  same  debt  which  was  secured  by  the  mortgage, 
so  that  the  right  of  the  devisee  of  the  mortgager  remained  unaf- 
fected by  this  proceeding.  On  March  1st,  1809,  the  executor 
paid  $  1695*75,  to  procure  an  assignment  of  the  mortgage  by 
Mrs.  Hale  to  Aaron  Brooks  and  himself,  and  on  April  25th, 
1809,  he  paid  $1084*66  to  Jennison,  for  the  equity  of  re- 
demption which  Jennison  had  previously  purchased.  It  was 
for  the  redemption  of  this  right  in  equity,  that  the  charges  in 
question  were  incurred.  In  December  1809,  the  appellee  sold 
the  equity  of  redemption  in  this  farm  to  Aaron  Brooks  for 
$  1584 '66  ;  Brooks  acting,  as  he  says,  as  the  agent  of  the 
appellee.  Soon  afterward.  Brooks  conveyed  the  same  estate 
to  the  appellee,  in  whose  hands  it  now  is.  The  farm  having  been 
mortgaged  by  the  testator,  only  an  equity  of  redemption  was 
devised  to  John  Grout,  and  it  being  a  specific  devise,  the  ap- 
pellee had  no  right  to  dispose  of  it  unless  there  was  a  failure  of 
usets  ;  which  did  not  appear  to  have  been  the  case.  If  the 
sale  to  the  appellee  should  be  vacated,  and  the  estate  descend 
to  the  heirs  of  John  Grout,  (who  had  deceased,)  the  executor 
is  to  be  credited  with  the  two  sums,  $  1695*75  and  $  1084*66. 
But  no  allowance  is  to  be  made  for  the  trouble  and  expense  in 
curred  in  raising  the  money,  for  the  sale  might  as  well  have 
been  made  subject  to  the  whole  incumbrance  as  to  a  part,  and 
if  the  money  paid  to  Jennison  was  more  valuable  than  the  com- 
mon currency  of  the  country,  the  appellee,  it  appears,  sold  the 
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equity  in  December  upon  terms  of  specie,  or  Boston  monejr, 
which  was  equal  to  specie.  If  the  sale  should  be  confirmed, 
the  appellee  ought  to  be  charged  with  $  500,  the  sum  for 
which  the  equity  was  sold,  after  deducting  the  amount  paid  to 
Jennison. 

Hoar  and  JV*eio<on  urged  that  it  was  discreet  in  the  appeLee 
to  redeem  of  Jennison,  for  it  had  not  then  been  determined 
that  an  extent  on  mortgaged  land  for  the  debt  secured  by  the 
mortgage  was  inoperative  ;  and  that  in  so  doing  the  executor 
acted  by  the  advice  of  counsel,  and  so  was  entitled  to  be  pro- 
tected ;  ThompionY.  Broton^  4  Johns.  Ch.  R.  619  ;  and  that 
the  specie  was  procured  on  the  best  terms  possible  at  the  time. 


OS 


The  appellee,  having  stated  his  private  account  against  the 
testator,  received  a  letter  in  which  the  testator,  after  mentioning 
several  sums  which  he  thinks  ought  to  be  deducted,  says, 
^^  add  reasonaUe  interest  and  every  thing  else  necessary,  and 
let  me  know  the  balance,  take  my  note  for  it,''  &c.  The  au- 
ditor allowed  simple  interest  upon  this  item. 

In  the  first  report  the  auditor  stated,  that  the  executor  had 
credited  the  estate  with  the  proceeds  of  land  of  the  testator  in 
Dana  and  Petersham,  which  was  sold  by  auction  by  the  ap- 
pellee, and  was  purchased  by  the  appellee  and  Aaron  Brooks 
and  Israel  Houghton,  (who  were  heirs  and  devisees  of  the 
testator,)  in  pursuance  of  an  agreement  entered*  into  between 
them  before  the  sale.  The  object  of  their  agreement  seems 
to  have  been,  to  prevent  a  sacrifice  of  the  land  and  to  advance 
the  interests  of  the  estate,  and  they  actually  gave  more  for  the 
land  than  any  other  person  would,  and  so  near  the  price  for 
which  it  was  afterwards  sold,  as  to  preclude  the  idea  of  fraud 
in  the  transaction.  This  land  was  afterward  sold  at  an  advance 
of  between  $  300  and  $  350,  exclusive  of  interest.  This 
profit,  according  to  the  terms  of  the  original  agreement,  was  di- 
vided equally  between  the  appellee  and  Brooks  and  Houghton. 
The  appellee  contended,  that  as  the  sale  was  a  fair  one,  and 
the  agreement  was  entered  into  with  a  bofid  fide  intention  to 
promote  the  interest  of  the  estate,  —  as  the  land  was  taken  at 
the  risk  of  the  purchasers  and  might  have  fallen  in  value,  in 
which  case  the  loss  must  have  rested  on  them,  —  and  as  the 
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advance  upon  the  auction  price  was  small,  —  he  ought  not  to     Jonisoo 
be  charged  with  any  thing  beyond  what  he  had  already  credited    Hapsood. 

to  the  estate.     The  auditor  considered  it  to  be  a  rule,  that  a 

trustee  cannot  become  the  purchaser  of  a  trust  estate  ;  that  this 
rule  has  its  foundation,  not  in  the  actual  commission  of  fraud, 
but  in  the  removal  of  temptation  to  commit  fraud  ;  that  although 
such  a  transaction  may  be  conducted  with  the  utmost  fairness, 
yet  that  the  scope  given  to  liuman  ingenuity  will  enable  it  gen- 
erally (where  integrity  is  wanting)  to  baffle  the  utmost  subtilty 
of  legal  investigation  ;  hence  the  fairness  or  unfairness  of  the 
transaction,  or  the  comparison  of  the  price  and  value,  is  not 
suffered  to  enter  into  consideration  in  such  a  case,  but  the  rule 
is  positive  and  general,  ^'  that  the  cestui  que  truit  may  be  re- 
stored to  his  original  rights  against  the  trustee,  at  his  option." 
The  auditor  was  therefore  of  opinion,  that  the  appellee  was  to 
be  charged  with  some  advance  upon  the  sum  credited  by  him. 
But  as  the  purchase  was  made  by  him  in  company  with  two 
others  of  the  heirs,  and  as  but  one  third  of  the  advance  was  to 
be  his  in  any  event,  the  auditor  was  disposed  to  consider  him 
as  the  purchaser  in  fact  of  but  one  third  of  the  estate  sold,  and 
of  course  to  be  charged  with  only  one  third  of  the  advance  upon 
the  whole  estate  purchased  by  him  and  Brooks  and  Houghton. 
The  appeUants  contended  that  the  appellee  ought  to  be  charged 
with  the  whole  amount  of  the  profits  of  the  resale. 

The  rule  i^ove  laid  down  in  regard  to  a  sale  by  a  trustee, 
was  sanctioned  by  the  Court. 

In  his  second  report  the  auditor  made  an  allowance  to  the  ap-         94 
pellee  for  taxes  paid  by  him  upon  these  lands,  but  no  allowance 
was  made  for  commissions,  or  for  the  trouble  of  the  appellee 
in  making  the  sales,  although  a  compensation  was  claimed. 

Hoar  and  Muton  urged  that  the  sale  to  Brooks,  Houghton 
tnd  the  appellee,  must  have  been  known  to  all  persons  inter- 
ested in  the  estate,  and  approved  of  by  them,  and  that  two  of 
the  purchasers  are  appellants.      Trafford  v.  Boehm^  3  Atk.  444.  - 

Bigehwj  coniriy  contended  that  the  appellee  ought  to  be 
clmrged  not  merely  with  one  third  part,  but  with  the  whole  ot 
the  profits  of  the  resale  of  these  lands  ;  because  the  same  mis- 
chief may  arise,  where  a  sale  is  made  by  a  trustee  pursuant  to 
an  agreement  with  the  purchasers  that  he  shall  share  in  the 
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Jenniflon  profits  of  the  speculation,  as  where  he  procures  the  whole  to  be 
H^lood.  purchased  on  his  account  alone.  The  cestui  q%u  tnut  is 
equally  liable,  in  either  case,  to  be  defrauded  of  the  difference 
between  the  amounts  of  the  first  and  the  second  sale.  A 
trustee  is  not  permitted  to  act  in  such  manner  as  will  expose 
him  to  the  temptation  of  committing  fraud.  1  Madd.  Ch.  Pr. 
(1st  ed.)  91,  92,  93  ;  Church  v.  Marine  Ins.  Co.  1  Mason, 
341.  Had  there  been  no  combination  with  the  executor,  the 
other  purchasers  or  different  individuals  might  have  given  for 
the  land,  at  the  first  sale,  the  price  which  was  obtained  at  the 
second. 

The  appellants  contended  that  the  appeUee  had  not  account- 
ed for  all  the  assets  which  had  come  into  his  hands.  It  ap- 
peared that  in  1815  he  recovered  a  judgment  on  notes  given  by 
one  Nightingale  for  real  estate  of  the  testator.  In  June  1816 
part  of  the  amount  was  received  by  the  appellee  on  an  execu- 
tion, and  the  note  of  Nightingale  was  taken  by  the  appellee  for 
the  balance,  and  the  execution  was  discharged.  This  last  note 
has  not  been  collected.  The  appellee  contended  that  nothing 
ought  to  be  allowed  to  the  estate  on  this  account,  because  Night- 
ingale has  since  lost  the  land,  the  title  derived  from  the  testator 
having  proved  defective.  The  auditor  charged  the  appeller 
with  the  sum  received  on  the  execution. 

It  appeared  to  the  auditor,  that  the  testator  ^ied  seised  of 
two  rights  and  one  fifth  of  a  right  in  the  commons  in  Petersham. 
The  fifth  of  a  right  was  included  in  the  mortgage  to  Mrs.  Hale, 
Oft  under  which  the  appellee  claims  the  homestead.  In  1820  a 
tax  was  assessed  upon  all  the  common  rights,  to  pay  which  they 
were  all  sold  by  auction,  and  by  an  agreement  between  the 
proprietors  then  present,  were  bought  in  for  their  common 
benefit.  In  1823  these  shares  were  resold  at  a  profit  of  $  4*30 
on  each  share.  The  appellee  claimed  and  was  allowed  in  the 
distribution  of  these  profits,  three  shares.  On  what  account 
he  claimed  these  rights,  did  not  distinctly  appear,  but  there  was 
no  evidence  of  his  having  any  right  to  them  except  as  executor. 
The  profits  upon  the  shares  of  the  proprietors  who  were  not 
present,  were  divided  equally  among  the  proprietors  who  were 
present,  and  upon  this  account  the  appellee  received  $  86*63. 
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The  appellee  contended^  that  be  ought  not  to  be  charged  with     JemiiKm 
any  part  of  this  sum,  because  it  did  not  appear  that  he  claimed     Hapffood. 

or  received  the  same  as  executor  ;  that  he  did  not  know  that ' 

the  t38tator  had  any  rights  beyond  the  fifth  conveyed  to  the 
appellee  by  Mrs.  Hale  ;  and  that  if  he  was  charged  with  any 
part  of  this  sum,  he  ought  not  to  be  charged  with  the  $  35-63, 
as  this  was  the  profits  on  the  resale  of  the  propeity,  which 
never  belonged  to  the  testator,  and  for  which  the  appellee  ought 
not  to  account  as  executor.  But  the  auditor  thought,  that  as 
the  tesutor  was  legally  entitled  to  two  rights  and  a  fifth,  and  as 
this  was  the  only  legal  right  under  which  the  appellee  could 
have  acted,  he  ought,  upon  the  principles  before  assumed  by 
the  auditor  and  sanctioned  by  the  Court,  to  be  considered  as 
actbg  as  trustee  in  the  sale,  and  therefore  to  be  chargeable 
with  the  f  4*30  on  each  share,  amounting  to  $  12*90 ;  and  as 
the  sale  of  the  shares  of  those  proprietors  who  were  not  pres- 
ent^  was  made  for  the  benefit  of  those  who  were,  that  this  part 
of  the  claim  stood  upon  the  same  ground  as  the  other,  and  the 
appeUee  ought  also  to  be  charged  with  the  $35-63. 

At  the  hst  meeting  before  the  auditor,  the  appellants  made 
an  ofiTer  to  the  appellee,  that  compound  interest  should  be  cast 
an  aU  the  items  in  the  account,  on  both  sides,  with  annual  rests. 
This  proposition  was  not  acceded  to  by  the  appellee,  on  ac- 
count of  the  difficult  of  his  showing  the  exact  time  when  the 
several  payments  were  made  or  received  by  him.  Much  of 
the  property  of  the  testator  was  sold  upon  a  credit,  and  when- 
ever this  was  done,  the  appellee  demanded  and  received  com- 
pound interest  from  the  purchaser.  The  appellants  contended,  lo 
that  interest  ought  to  be  compounded,  because  the  appellee 
was  in  all  cases  in  the  habit  of  receiving  it  upon  all  claims  due 
to  the  estate,  (which  appeared  to  have  been  the  fact)  ; — be- 
cause he  had  converted  the  whole  of  the  trust  fund  to  his  own 
use  ;--and  because  he  had  unreasonably  neglected  to  bring  Itis 
administration  account  to  a  close.  The  report  of  the  commis- 
sioners of  nsolven<7  was  made  in  September  1809,  and  the 
auditor  could  see  no  sufficient  reason  why  the  estate  might  not 
have  been  settled  in  January  1810.  Here  the  auditor  thought 
a  rest  ought  to  be  made,  and  that  the  appellee  ought  not  to  be 
charged  with  any  interest  previous  to  this  time,  except  where 
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he  had  actually  received  it,  which  could  easily  be  ascertained. 
From  that  time  forward  the  auditor  thought  interest  ought  to  be 
cast  with  annual  rests  in  the  account,  upon  the  ground  that  the 
settlement  of  the  estate  had  been  unreasonably  delayed. 
There  was  no  evidence  of  the  disposition  made  by  the  appel* 
lee  of  the  funds  in  his  hands,  but  as  he  claimed  them  all  as  his 
own,  and  seemed  so  to  consider  them,  it  was  perhaps  no  more 
than  reasonable  to  suppose  that  he  converted  them  to  his  owo 
use,  so  as  to  render  him  chargeable  for  the  interest. 

Bigelot^  contended  that  the  appellee  ought  to  be  charged 
with  compound  interest  on  money  in  his  hands  previously  to 
Januar}'  1810 ;  on  the  ground  that  he  had  used  the  money  as 
his  own  and  had  made  a  profit  of  it.  Hall  v.  Halletj  1  Cox^s 
Ch.  R.  134  ;  Piety  v.  Stac$,  4  Yes.  620  ;  Brown  v.  Rieket$y 
4  Johns.  Ch.  R.  303.  If  the  executor  cannot  ascertain  when 
the  money  came  into  his  hands,  it  is  his  own  fault.  It  was  his 
duty  to  keep  correct  accounts.  To  show  that  under  the  cir- 
cumstances of  this  case,  compound  interest  ought  to  be  chang- 
ed, with  annual  rests,  he  cited  SckUffelin  v.  Steteari^  1  Johns. 
Ch.  R.  620 ;  Barroto  v.  Rhinelander,  ibid.  550 ;  2  Madd. 
Ch.  Pr.  (1st  ed.)  114,  116;  Fay  v.  HowBy  1  Pick.  527; 
Brown  v.  Ricketty  4  Johns.  Ch.  R.  303. 

Among  the  charges  for  moneys  paid  for  taxes,  are  included 
several  sums  paid  upon  lands  which  have  never  been  sold  or 
accounted  for  by  the  appellee,  and  the  title  to  which,  he  says, 
has  proved  altogether  defective.  As  these  taxes  were  paid  in 
good  faith,  and  as  it  was  extremely  difficult  to  ascertain  how 
far  the  titles  to  these  lands  were  good,  the  auditor  had  allowed 
all  these  items.  The  appellants  proposed  to  the  appellee  that 
he  should  quitclaim  to  them  all  the  lands  upon  which  taxes  had 
been  charged  and  which  had  not  been  accounted  for,  reserving 
the  right  of  the  wife  of  the  appellee,  and  tendered  to  him  a 
deed.  The  appellee  declined  executing  this  deed  ;  upon 
which  the  appellants  contended,  that  the  amount  which  had 
been  charged  by  him  for  taxes  upon  these  lands  ought  not  to 
be  allowed  to  him.  And  it  seemed  to  the  auditor,  that  the  ap- 
pellee should  transfer  to  the  appellants  the  possible  advantages 
which  might  accrue  from  the  testator's  title,  or  supposed  title 
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to  these  lands,  and  guard  them  against  any  incumbrances  he  Jeuttson 
had  charged  upon  the  lands,  or  that  the  amount  paid  for  taxes  Hapgood. 
upon  them  should  be  struck  out  of  his  account. 

The  appellee  had  made  charges  for  taxes  paid  on  lands  in 
New  Hampshire,  where  no  letters  of  administration  had  been 
granted.  These  were  objected  to  by  the  appellants,  and  were 
disallowed  by  the  auditor. 

JSToar  and  JV*eioton  said  it  might  be  conceded,  that  it  was- 
uot  strictly  the  duty  of  the  appellee,  as  executor,  to  pay  these 
taxes  ;  but  they  urged  that  it  is  the  practice  of  executors  and 
administrators  to  pay  the  taxes  assessed  on  real  estate,  until 
the  estate  is  settled.  Drinkwater  v.  Drinheaierj  4  Mass.  R. 
354,  358;  Steams  v.  Sieamsy  1  Pick.  157^  Most  of  these 
'axes  were  paid  before  it  could  be  ascertained  whether  the 
estate  would  be  solvent  or  insolvent.  Should  an  executor  or 
administrator  suffer  land  needed  for  the  payment  of  debts,  to 
be  sold  for  taxes,  and  thus  lost  to  the  creditors,  he  woi^d  be 
guilty  of  waste. 

The  auditor  reported  that  the  sum  of  $  356*40  was  a  re»* 
sonable  compensation  for  the  expense  of  administration  in  Maa- 
sachusetla. 

Bigelow  contended  that  the  compensation  aUowed  was  un- 
reasonable in  amount ;  and  further,  that  the  appellee  was  not 
entitled  to  any  compensation  for  his  labor  in  administering  the 
esoite,  because  he  bad  conducted  himself  unfaithfully  and 
Tmudulently  in  his  administration,  and  with  a  single  regard  to 
his  own  personal  advantage  ;  and  had  subjected  the  appellants 
to  much  trouble  and  expense  in  the  prosecution  of  their  equi-  08 
table  claims,  by  interposing  vexatious  and  unfounded  objec- 
tions, and  unnecessarily  compelling  them  to  go  before  a  distant 
tribunal. 

At  October  term  1827,  the  following  opinion  of  the  Court 
was  delivered  by 

WiLD£  J.  Several  questions  have  been  raised  by  the  au* 
ditor's  second  report,  the  decision  of  which  we  will  no  longer 
delay,  although,  for  reasons  to  be  stated  hereafter,  we  cannot 
at  present  proceed  to  pronounce  a  final  decree. 

The  first  and  most  important  question  relates  to  the  domidl 
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JentuMNi     of  the  testator.     Aod  this  is  to  be  decided  od  the  liicia  and 

Hapgood.    evidence  reported  by  the  auditor. 

It  appears  that  the  testator's  original  dooucil  was  in  this 
Commonwealth.  He  was  an  inhabitant  of  Petersham  m  the 
coanty  of  Worcester,  and  owned  a  valuable  farm  there,  on 
which  he  resided  with  his  family  for  the  greater  portion  of  hia 
life.  He  was  a  member  of  the  first  congress  after  the  adop- 
tion of  the  constitution,  and  of  the  senate  of  this  Common- 
wealth. In  1803,  being  then  much  embarrassed,  he  left  the 
Commonwealth,  and  never  afterwards  returned.  So  that  the 
question  to  be  decided  is,  whether  after  he  left  the  Common- 
wealth he  acquired  a  new  domioil  in  the  State  of  Vermont  or 
elsewhere.  « 

To  prove  a  change  of  domicil  it  must  be  made  to  appear, 
not  only  that  the  old  domicil  had  been  abandoned,  but  also 
that  a  new  one  has  been  acquired  ;  so  that  a  domicil,  being 
once  fixed,  will  continue,  notwithsUnding  the  absence  of  the 
party,  until  there  is  a  substitution  of  a  new  one.  The  inten- 
tion to  abandon  an  actual  residence  at  another  place,  if  not  ac- 
companied with  the  intention  of  remaining  there  permanently, 
or  at  least  for  an  indefinite  time,  will  not  produce  a  change  of 
domicil.     Somervitte  v.  SamervilUf  5  Ves.  756.^ 

With  a  view  to  this  general  rule,  which  we  consider  as  well 
established,  we  have  examined  the  evidence,  and  are  of  opinion 
that  it  fails  to  prove,  either  that  the  testator  intended  to  aban- 
don his  domicil  at  Petersham,  or  that  he  acquired  a  new  one 
in  any  other  place.  There  is  certainly  no  direct  evidence  of 
the  testator's  intention  to  abandon  his  domicil  in  this  State, 
M  and  we  think  the  contrary  may  be  reasonably  presumed.  The 
principal  ground  of  this  presumption  is  the  iraporlaot  fiKt,  that 
he  did  not  remove  bis  family.  The  presumption  is,  that  he 
did  not  intend  to  abandon  them ;  and  this  presumption  ia  so 
strong,  that  it  requires  the  most  cogent  proof  to  remove  it. 

>  See  2  Kent's  Comm.  (3d  ed.)  430,  note  (d.) ;  Harvard  CoUtgt  v.  0#rt, 
5  Pick.  370;  Exeter  ▼.  Brightony  15  Maine  R.  (3  Bhepley,)  68;  WUttm  v.  Fat- 
momtk,  15  Maine  R.  (3  BhepleyO  479;  Gtmh  ▼.  9fiitdkam,  13  Maine  R.  (1 
Shepley,)  225 ;  RUhmond  r.  Vasaalborough,  5  Greenleaf,  396;  Ca$ey's  cmse, 
1  Ashmead,  126;  Lyman  v.  Fiske,  17  Pick.  234  ;  Sears  y.  Baetan,  1  Metealfi 
250 ;  mid»M  ▼.  Parker,  3  Samner,  693 ;  Story's  Confl.  Laws,  (9d  ed.)  1 44 
47 ;  ^ikertam  ▼.  TAomlMi,  8  N.  Hamp.  R.  180, 181. 
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Tbe  evidence  reported  is  far  short  of  this,  and  is  not  inconsis- 
tent with  the  supposition  that  he  intended  to  return.  Probably 
he  was  induced  to  absent  himself  by  a  wish  to  avoid  the  effects 
of  his  pecuniary  embarrassments,  and  to  entitle  hims^V  to  the 
privilege  of  suing  in  the  courts  of  the  United  States.^  K  this 
was  his  object,  and  if  he  intended  to  return  to  his  family,  after 
having  accomplished  it,  we  cannot  consider  him  as  having  re- 
nounced his  domicil.  It  furthermore  appears,  that  on  several 
occasions,  and  as  late  as  the  year  1806,  he  styled  himself  of 
Petersham  ;  and  he  is  so  styled  in  his  will.  These  are  cir- 
cumstances,  which,  if  not  conclusive,  are  nevertheless  not 
easily  to  be  reconciled  with  the  belief  that  he  intended  to  aban- 
don his  home  and  family. 

But  whatever  might  have  been  the  testator's  intentions,  there 
is  no  satisfiictory  evidence  to  show  that  a  new  domicil  was 
acquired.  He  had  no  establishment  in  Vermont.  When  he 
was  there,  he  generally  was  a  boarder  with  Oates  ;  but  he  led 
a  wandering  life,  and  there  is  nothing  in  the  case  to  show  that 
he  intended  to  fix  himself  at  any  particular  place.  That  the 
appellee  never  supposed  his  domicil  was  in  Vermont,  appears 
conclusively  by  the  proceedings  in  the  probate  courts  of  both 
States.  This  we  consider  as  a  strong  circumstance  indicating 
the  appellee's  own  opinion  on  the  question,  before  any  motive 
had  intervened  to  bias  his  judgment.  That  he  was  well  ac- 
quainted with  the  intentions  and  motives  of  the  testator  in 
relation  to  his  residence  in  Vermont,  cannot  be  doubted.  He 
was  nearly  connected  with  him  by  marriage,  and  was  for 
a  long  time  his  confidential  agent  and  correspondent.  With 
such  ample  means  of  information,  it  is  impossible  to  believe 
that  the  appellee  was  ignorant  of  the  testator's  actual  domi* 
cil. 

Upon  the  whole,  therefore,  we  feel  no  hesitation  in  deciding 
that  the  evidence  reported  Is  altogether  insufilcient  to  prove  a 
change  of  domicil ;  and  consequently,  that  the  testator's  domi- 
cil, at  the  time  of  his  decease,  still  remained  in  Petersham, 
notwithstanding  his  absence  and  his  temporary  residence  in  tbe 
State  of  Vermont. 


^9 
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Hftpgood* 
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^  •See  Briggs  ▼.  French^  8  Samner,  966, 960. 
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jMuiiion  T)m  question  of  domicil  being  thus  determined,  we  find 
HupgiMHl.  ''^^®  difficulty  in  settling  the  question  of  jurisdiction.  It  nas 
'  oeen  settled  in  this  Court,  that  the  lex  domicilii^  and  not  the 
Us  loei  ret  $Um^  must  govern  in  the  distribution  of  the  personal 
estate  of  a  deceased  person  among  his  heirs  or  legatees,  wheth- 
er he  dies  testate  or  intestate.  And  thb  distribution  is  to  be 
made  under  the  authority  of  the  court  within  whose  jurisdictioD 
the  deceased  had  his  domicil ;  it  not  being  competent  for  a 
court  granting  an  auxiliary  administration,  to  order  a  distribu- 
tion of  the  estate  among  the  heirs  and  legatees*  Dawes  v. 
Bayleton,  9  Mass.  R.  358.  Whether  in  such  case  a  distribu- 
tion may  not  be  made  among  creditors,  when  the  estate  is  in- 
solvent, we  are  not  now  caUed  upon  to  decide.  Dawes  r. 
Head  ei  al,  3  Pick.  128,  [2d  ed.  147,  note  1 ;  Revised  Stat. 
e.  70,  §  23.]  In  the  present  case,  it  is  clear  that  the  final  set- 
tlement of  the  estate  must  be  made  within  this  jurisdictioD 
And  it  follows  as  a  necessary  consequence,  that  the  appellee 
must  be  held  to  account  here  for  the  whole  of  the  persona] 
property  and  efiects  which  have  come  to  his  hands,  wherever 
found,  or  by  whatever  means  coOected.  K  then  the  appeUee 
has  a  surplus  in  his  hands  arising  out  of  the  administration  of 
the  testator's  goods  and  estate  in  Vermont,  after  paying  the 
expenses  of  administration  and  discbarpng  his  own  liabilities 
there,  he  is  accountable  for  it  here  in  the  same  manner  as  he 
would  be  if  another  had  been  appointed  administrator  and  had 
paid  over  a  balance.  The  proceeds  of  the  sales  of  real  estate 
are  to  be  accounted  for  as  personal  property.^  The  appellee 
is  estopped  to  deny  the  validity  of  these  sales.  We  must 
therefore  consider  them  as  legally  made  for  the  purpose  of  en- 
larging the  fund  for  the  pa3rment  of  debts  and  legacies.  If 
more  was  sold  than  was  necessary,  this  can  be  no  reason  for 
allowing  the  appellee  to  avoid  the  sales.  Nor  do  we  know 
whether,  according  to  the  laws  of  Vermont,  the  heirs,  if  they 
should  object  to  these  sales,  would  be  permitted  to  avoid  them. 
But  if  they  could,  certainly  they  are  not  compelled  to  pursue  • 

«  8ee  fl«yd0dk9  JppM,  7  N.  Hamp.  R.496;  Dams  t.  £ftey»  8  Piek.  (9A 
•d.)  476,  note  1 ;  Pariar  v.  He^dodt,  6  Vermont  R.  374;  8  Kent'e 
<ad  ed.)  433, 434,  note ;  Story *■  Confl.  Lewi,  (U  ed.)  403  i(  M|. 
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eoaree  which  would  involye  them  in  expense  and  Utigation,  and  Jcnnison 
operate  most  unjustly  on  the  purchasers.  The  appellee  cannot  Ha^ood. 
complain,  since 'be  is  held  to  account  only  for  what  he  has  nc- 
tually  received  ;  and  from  this  he  wtU  be  entitled  to  deduct  his  10^ 
expenses,  and  a  reasonable  compensation  for  his  services,  to 
gether  with  the  amount  of  his  legal  liabilities,  if  not  incurred 
by  his  own  misconduct  or  neglect.  What  will  be  the  amount 
of  these  expenses  and  liabilities,  we  cannot  now  determine. 
Of  bis  liabilities,  if  any  exist,  we  have  no  means  of  judging ; 
and  if  we  had,  a  judgment  here  would  not  protect  him  in  Ver- 
mont. On  the  contrary,  a  judgment  there,  on  this  point,  must 
be  conclusive  on  the  court  here.  For  although  the  appellee  be 
liable  to  account  here  for  the  whole  trust  fund,  yet  if  in  num- 
aging  it  he  has  incurred  liabilities  within  a  foreign  jurisdiction, 
the  judgment  of  the  foreign  court,  if  it  has  the  power  and 
means  to  execute  it,  must  be  conclusive,  or  manifest  injustice 
might  be  done.  The  appellee  is  certainly  amenable  to  the 
courts  in  Vermont,  and  if  be  is  compellable  to  account  there, 
he  may  account  voluntarily,  in  order  to  avoid  expense  and  to 
terminate  his  liabilities.  It  has  been  however  argued,  that  the 
heirs,  after  calling  upon  him  to  account  here  for  the  effects  in 
Vermont,  cannot  compel  him  afterwards  to  account  in  Ver*> 
mont ;  and  this  is  doubtless  true  ;  but  still  he  may  be  liable  to 
the  claims  of  the  Vermont  creditors,  and  if  he  should  be  held 
thus  liable  by  the  courts  there,  we  certainly  cannot  interfere^ 
We  have  no  power  to  revise  a  judgment  rendered  by  a  court 
of  another  State,  or  to  prevent  the  execution  of  it.  It  would, 
therefore,  be  manifestly  unjust  to  compel  the  appellee  to  ac- 
count  for  the  funds  from  Vermont,  while  these  outstanding 
claims  remain  unsettled  ;  and  since  they  cannot  be  settled  here, 
or  ascertained,  it  seems  necessary  to  await  the  decision  of  the 
case  pending  m  Vermont.  We  think  likewise,  that  the  ex- 
penses of  the  foreign  administration,  as  they  may  depend  on 
local  law  and  usages,  are  regularly  to  be  settled  by  the  court 
under  whose  authority  they  were  incurred.  The  question, 
whether  the  sales  of  the  real  estate  were  necessary,  cannot  be 
raised ;  because  the  heirs  would  not  be  allowed  to  say  that 
these  sales  were  unnecessary,  they  at  the  same  time  claiming 
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the  benefit  of  ihem  by  charging  the  administrator  with  the  pro- 
ceeds. ^ 

Much  has  been  said  concerning  the  former  proceedings  ic 
the  probate  court  here ;  and  it  has  been  contended  that  the  ap- 
pellee, having  once  elected  to  settle  his  whole  account  in  this 
Court,  must  be  bound  by  his  election.  But  we  think  it  clear 
that  these  proceedings  cannot  bind  him,  since  they  have  been 
vacated  on  the  application  of  the  heirs,  and  are  no  longer 
binding  for  any  purpose.  To  determine  otherwise  would  be 
pushing  the  common  law  doctrine  of  estoppel  to  a  most  unrea* 
sonable  extent.  The  appellee,  being  compelled  to  account  dc 
novo,  can  by  no  just  principle  be  precluded  from  pursuing  a 
safe  and  legal  course,  although  he  incautiously  omitted  it  when 
he  rendered  his  former  account.  It  is  not  necessary  now  to 
decide  as  to  the  legal  effect  of  a  decree  of  the  probate  coiir! 
of  Vermont,  and  how  far  it  will  be  conclusive  ;  for,  whethv 
conclusive  or  not,  it  must  have  an  important  bearing  on  the 
final  settlement  of  the  account  here. 

Having  thus  determined  these  general  questions,  we  proceed 
to  examine  the  account  as  stated  by  the  auditor,  omitting  those 
items  which  relate  to  the  administration  in  Vermont. 

The  Homestead.  The  appellee  claims  interest  on  the  sums 
advanced  by  him  to  redeem  the  mortgage,  and  we  think  the 
claim  is  well  founded  and  must  be  allowed.  As  to  the  ex- 
penses and  trouble  of  raising  the  money,  that  is  a  subject  to  be 
taken  into  consideration  in  connexion  with  the  other  expenses 
of  administration,  and  will  be  postponed  for  the  reasons  to  be 
stated  hereafter. 

•SppelUe^e  private  account.  The  appellee's  computation  of 
interest  up  to  the  time  of  the  commissioner's  report,  is  dearly 
incorrect,  for  their  proceedings  are  of  no  avail,  the  estate  be- 
ing solvent.  As  to  compound  interest,  there  would  be  no  pre- 
tence for  claiming  it,  even  had  the  testator  promised  to  pay  it. 
There  is  however  no  such  promise  ;  he  only  engaged  to  allow 
reasonable  interest ;  which  we  think  cannot  exceed  simple  in* 
terest,  which  is  allowed  by  the  auditor. 

Dana  and  Petersham  lands.  We  cannot  determine  with 
perfect  certamty  as  to  the  correctness  of  this  charge,  but  as 

>  See  Story's  Confl.  Laws,  (2d  ed  )  433  et  seq. 
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tde  principles  upon  which  it  is  made  have  been  already  sane-     Jennisoo 
cioued  by  the  Court,  and  nothing  appears  to  show  it  to  be  er^     Hapgood 
roneous,  we  presume  that  the  auditor's  judgment  upon  the  ofi-  '■ 
dence  is  right.     At  all  events  the  error,  if  any,  must  be  very 
inconsiderable.     By  the  calculation  made  by  one  of  the  appel- 
lee's counsel,  the  charge  should  be  reduced  to  $85*94.     But        108 
in  this  estimate  $  100*09  is  deducted  for  commissions,  $39  for 
survey,  and  $65*90  for  a  supposed  loss  by  receiving  payment 
m  lumber.     These  deductions  are  not  supported  by  evidence, 
and  most  clearly  are  not  allowable,  if  proved,  to  the  extent 
chimed.     Perhaps,  abo,  if  the  rule,  that  a  trustee  shall  not 
derive  profit  from  the  sale  of  the  trust  estate,  were  applied 
strictfy,  the  appellee  might  be  held  liaUe  to  account  for  the 
whole  profit  of  sale,  instead  of  one  third,  for  which  he  stands 
charged. 

CoDsidering  then  the  rule  adopted  as  favorable  to  the  appel- 
lee, the  commissions  charged  seem  altogether  extravagant. 
The  taxes  also  are  computed  on  the  whole  lands  for  six  years, 
whereas  some  were  resold  immediately,  and  nearly  aU  in  three 
years.  There  is  also  $9  less  credited  in  the  sale  of  1821, 
than  the  true  amount,  according  to  Mr.  Bigelow's  statement. 
Considering  all  these  circumstances  of  uncertainty  and  doubt 
in  the  appellee's  statement  of  his  claim,  we  do  not  feel  author- 
ized, in  justice,  to  make  any  deduction  from  the  sum  allowed 
by  the  auditor.  The  ontM,  as  to  the  deductions  to  be  made 
from  the  profits  on  the  resales,  is  upon  the  appellee,  and  if  be 
leaves  it  doubtful,  the  report  of  the  auditor  must  stand. 

Purth^  oistia.  The  money  received  from  Nightingale  is 
rightly  charged.  The  appellee  cannot  exonerate  himself  from 
bis  liability  by  suggesting  a  defect  of  title,  without  proving  that 
be  is  under  a  legal  obligation  to  refund  the  purchase  money. 
He,  however,  acknowledges  that  he  does  not  know  whether  he 
gave  a  warranty  or  a  quit-claim  deed.  Nor  is  it  a  defence  that 
tbifB  money  was  received  for  land  sold  in  Vermont,  after  having 
submitted  to  the  examination  of  this  claim  before  the  auditor 
as  appertaining  to  the  account  of  administration  in  this  State. 
If  the  appellee  had  intended  to  claim  a  trial  before  the  tribunals 
ill  Vermont,  he  ought  certainly  to  have  claimed  it  before  the 
decision  was  made  by  the  auditor.     But  the  report  shows  that 
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be  waived  all  objectiona  to  tbe  jurisdiction  of  tbe  Court,  and 
asked  only  for  leave  to  explain  tbe  facts  by  tbe  introduction  of 
new  evidence.  If  any  additional  evidence  sball  be  offeredi  it 
will  be  received,  but  it  is  now  too  hte  to  appeal  to  a  foreign 
court  to  take  tbe  cbance  of  anotber  trial. 

Commons  in  Petersham.  Considering  tbe  appellee  as  trustee 
for  tbe  beirs,  we  must  bold  bim  to  account  for  whatever  be  bas 
received  in  tbat  capacity,  wbetber  rightfully  or  otherwise.  He 
cannot  free  himself  fronf  this  responsibility,  except  be  show  his 
liability  to  refund,  or  to  pay  over  tbe  money  to  some  other  per- 
son or  persons  having  a  right  to  demand  it,  and  that  payment 
had  been  demanded,  or  at  least  tbat  it  probably  would  be  de- 
manded. There  is  no  such  evidence  reported  by  tbe  auditor. 
The  proprietors,  whose  shares  have  not  been  chimed,  may 
have  died  without  issue  and  without  heirs  in  this  country  ;  or  if 
otherwise,  there  may  be  no  probability  tbat  any  claim  for  this 
trifling  property  will  ever  be  made.  In  such  case  tbe  trustee 
cannot  be  allowed  to  retain  tbe  fund.  If  the  absent  proprietors 
should  appear  and  claim  their  shares,  the  heirs  will  be  liable  to 
pay.  At  present  it  is  enough  to  know  that  tbe  appellee  acted 
as  trustee  ;  and  tbe  evidence  seems  to  us  sufficient  to  establish 
this  fact.  Tbe  appellee  not  only  bas  not  attempted  to  prove 
tbat  be  bad  any  claim  to  these  commons  in  his  own  right,  but 
he  does  not  now  pretend  it. 

Interest.  The  rule  recommended  by  the  auditor,  as  to  the 
allowance  of  compound  interest,  or  making  annual  rests,  quali- 
fied as  it  was  in  Robbins  v.  Hayward^  1  Pick.  528,  and  in  Fay 
V.  Howj  1  Pick.  527,  is,  we  think,  a  just  and  equitable  rule, 
and  bas  been  sanctioned  by  courts  of  equity  in  this  and  other 
countries.  It  is  not  to  be  applied,  however,  except  when  the 
trustee  refuses  or  is  unable  to  render  an  account  of  tbe  use  or 
profit  actually  made  of  tbe  trust  fund.  To  make  a  trustee  lia- 
ble at  all  events  for  compound  interest,  would  doubtless,  in 
many  cases,  be  a  bard  rule  ;  for  it  b  well  known  to  eveiy  one 
at  all  acquainted  with  the  difficulty  of  lending  money  safely,  or 
'nvesting  it  profitably,  tbat  it  would  be  frequendy  impossible  for 
the  trustee  to  indemnify  himself  under  tbe  operation  of  such  a 
nde.  But  he  may  at  all  times  exonerate  himself  by  accounting 
for  tbe  interest  actually  received,  provided  he  acts  fiuthfully 
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and  with  ordinary  care  ;  or  he  may  apply  to  a  court  of  equity     JenmsoB 
for  direction  as  to  the  appropriation  of  the  trust  fund.  HanrooiL 

In  the  present  case  the  appellee  renders  no  account  of  the  — -^— — 
use  made  of  the  money  m  his  hands.  He  claims  it  as  hb  own, 
and  denies  his  bdebtedness  to  the  estate.  It  appears  also,  106 
that  he  has  beeo  in  the  habit  of  demanding  and  receiving  com- 
pound mterest ;  and  that  at  the  time  when  the  principal  sales 
were  made,  monqr  was  in  quick  demand,  and  might  have  been 
lent  on  the  most  favorable  terms.  When  these  facts  are 
considered,  and  when  we  consider  also  the  unsatisfactory  man- 
ner m  which  the  appellee  has  attempted  to  repel  the  imputation 
of  fraud  or  gross  n^gence,  we  cannot  think  that  the  rule 
adopted  can  be  considered  as  a  hard  one. 

We  concur  also  with  the  auditor  as  to  the  time  when  the 
computation  of  interest  is  to  commence,  but  we  cannot  agree 
to  the  inference  contended  for  by  the  appellants^  counsel,  that 
no  charge  is  to  be  allowed  in  favor  of  the  appellee  after  that 
time.  For  although  the  estate  might  have  been  settled  as  early 
as  January  1810,  yet  as  it  was  not  in  fact  then  settled,  and  the 
appellants  are  claiming  the  benefit  of  sales  made  since  that 
time,  and  of  other  transactions  relating^to  the  trust  fund,  it 
would  be  manifesdy  unjust  not  to  allow  all  necessary  charges 
and  expenses  incurred  in  the  management  of  the  property. 
For  although  some  of  these  sales  might  have  been  unnecessary. 
yet  if  the  heirs  elect  to  confirm  them,  and  hold  the  appellee  to 
account  for  the  proceeds,  the  expenses  must  be  deducted. 
Interest  win  be  computed  on  the  funds  from  Vermont,  as  well 
as  those  in  this  State.  The  question  of  interest  is  exclusively 
cognizable  by  the  Court  here,  in  which  the  final  settlement  of 
the  whole  estate  is  to  be  made,  and  by  whose  authority  alone 
distribution  can  be  made  among  the  heirs  and  legatees  to  whom 
the  mterest  is  due. 

Oharg€$for  taxes  paid  on  landi  not  $otd.  The  auditor  re- 
ports that  these  taxes  were  paid  in  good  faith,  and  the  only 
reason  suggested  for  the  disallowance  of  the  appellee's  charge 
therefor,  is,  that  he  refused  to  execute  a  deed  of  release, 
which  we  understand  he  has  since  executed,  and  filed  in  the 
probate  oflSlce;  so  that  this  objection  is  removed,  and  the 
charge  is  accordingly  allowed. 
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Charges  for  taxe$  paid  on  lands  in  JWw  Hampshire.  How- 
ever equitable  these  charges  may  seem  to  be,  they  cannot  be 
allowed.  The  payment  of  the  taxes  was  voluntary  and  without 
authority,  and,  like  the  payment  of  a  debt  by  a  stranger,  cannot 
be  the  foundation  of  a  legal  claim. 

Expenses  of  administration.  We  postpone  this  subject  for 
further  examination,  not  having. sufficient  means  of  information, 
as  to  the  particular  services  rendered  and  expenses  incurred,  to 
form  a  satisfactory  opinion  as  to  the  allowance  which  ought  to 
be  made.  There  are  also  some  other  small  items  not  noticed, 
which  may  perhaps  require  hereafter  a  more  oiinute  and  close 
examination  than  we  have  hitherto  been  able  to  make ;  ali  which 
however  we  think  may  be  settled  without  the  trouble  and  ex- 
pense of  another  hearing  before  the  auditor. 


In  October  1830,  the  decree  of  the  Supreme  Court  of  Ver- 
mont *  came  before  this  Court,  and  was  considered  in  connex- 
ion with  the  auditor's  reports  before  mentioned. 

The  auditor  states,  that  in  May  1814,  the  appellee  made  a 
representation  in  the  probate  court  in  this  county,  by  which 
there  appeared  to  be  a  balance  due  to  him  of  $2551*23,  be- 
yond  the  assets  in  his  hands,  and  that  upon  the  register's  cer- 
tificate of  this  fact,  leave  was  obtained  from  the  court  of  probate 
in  Vermont,  to  sell  enough  of  the  testator's  lands  in  that  State 
to  satisfy  this  balance.  And  soon  afterward  a  sale  was  made 
of  nearly  all  the  real  estate  there  belonging  to  the  testator,  for 
the  nominal  sum  of  $  61 14  '86.  This  sale  was  entirely  unneces- 
sary, and  could  not  have  been  made,  if  the  true  state  of  ibe 
accounts  of  the  appellee  had  then  been  known  ;  but  by  a  mis- 
take in  the  settlement  of  his  account  in  1813,  a  large  sum  was 
erroneously  carried  to  the  credit  of  the  appellee.  The  lands 
were  nearly  all  bought  by  persons  employed  by  the  appellee  to 
bid  for  him,  and  he  contended  that  the  purchase  was  made  by 
him  for  the  benefit  and  on  account  of  those  interested  in  the 
estate,  and  that  he  now  holds  the  same  as  trustee  for  them,  and 
that  all  the  expenses  incurred  and  services  performed  by  bim 
in  relation  to  these  lands,  ought  to  be  credited  to  him  and  made 

*  See  Hapgood  v.  Jennison^  2  Vermoat  R.  991. 
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a  charge  upon  the  trust  fund.  The  appelhnts  contended,  that 
the  appellee  bad  no  right  to  purchase  the  lands  on  their  ac- 
couDti  and  though  they  might,  if  they  chose,  elect  to  consider 
it  thus,  they  were  not  hound  to  do  so.  And  in  a  paper  filed  in 
the  case,  they  elected  to  consider  the  sale  valid,  and  to  charge 
the  appellee  with  the  above  sum  of  $6114*86.  The  appellee 
contended  that  he  ought  not  to  he  charged  with  the  amount  for 
which  these  lands  were  sold,  if  be  is  to  be  charged  with  them 
at  ail ;  that  the  tides  to  many  of  the  parcels  were  defective, 
and  that  the  real  value  of  them  is  much  less  than  the  sums  for 
which  they  were  sold,  and  that  the  greater  part  of  them  yet  re- 
mained on  hand.  The  appellants,  on  the  contrary,  contended 
that  he  ought  to  be  chai|;ed  a  much  larger  sum  than  the  one 
above  stated,  because  they  said  that  in  an  exchange  of  some  of 
the  parcels  for  land  of  Joseph  Hendrick,  he  made  a  profit  be- 
yond the  amount  for  which  the  lands  of  the  testator,  given  in 
exchange,  were  credited  to  the  estate.  Six  lots  of  land  com- 
prised in  the  sale  of  1814,  and  which  were  sold  for  about  $  130, 
were,  together  with  property  belonging  to  the  appellee  estimat- 
ed by  the  auditor  at  $870,  conveyed  to  Hendrick  in  1821,  in 
exchange  for  a  farm  in  Dana,i]n  this  State,  and  in  1825  the 
appellee  sold  the  farm  for  $  2950. 

In  relation  to  the  gains  made  by  the  appellee  in  the  resales 
of  lands  bought  by  him  in  1814,  the  Supreme  Court  of  Ver- 
noont  say  they  entertain  no  doubt  of  the  right  of  the  heirs  to 
make  their  election,  whether  the  execjtor  shall  be  considered 
as  a  purchaser  and  pay  them  the  amount  of  his  sales,  or  as 
their  trustee,  and  account  for  the  avails  as  they  are  at  the  time 
when  the  election  is  made  ;  that  the  matter  of  greatest  impor- 
tance is,  to  ascertain  how  the  subject  ought  to  be  considered  in 
point  of  bet,  —  whether  the  sales  and  purchases  and  resales  of 
each  lot  shall  be  considered  as  independent  transactions,  and 
the  executor  liable  to  have  the  election  of  the  heirs  apply  to 
each  lot,  in  a  separate  view,  as  the  appellants  contend,  or 
whether  the  whole  must  be  considered  as  an  entire  trust,  and 
the  accounting  of  the  executor  be  for  the  entire  trust  property, 
as  the  whole  is  when  the  account  is  taken,  as  contended  by  the 
Fippellee  ;  that  after  the  decease  of  the  testator,  all  his  wild 
lands  in  Lunenburg  were  appraised  at  what  was  consideied  to 
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be  their  average  valoe  ;  that  the  executor  employed  his  agents 
to  bid,  not  with  a  view  to  become  owner  of  particular  lots,  the 
value  of  which  he  had  previously  ascertained,  but  to  be  sure 
to  make  a  profitable  sale  for  the  heirs,  at  the  risk  of  becoming 
owner  of  many  lots,  and  without  any  view  to  their  comparative 
value ;  that  for  the  purposes  now  under  consideration,  the 
whole  must  be  considered  as  an  entire  purchase  by  the  ezecu* 
tor,  and  the  accounting  must  be  of  the  whole  in  a  consolidated 
view  ;  and  that  the  executor  must  not  be  compdled  to  pay  to 
the  heirs  his  gains  in  the  lots  sold,  without  being  made  good, 
if  any  of  the  lots  that  remain  unsold  are  of  less  value  than  the 
sum  they  cost  him. 

In  the  Supreme  Court  of  Vermont,  the  appellee  was  charged 
with  a  balance  of  $  7844*43,  with  interest  at  six  per  cent  from 
the  1st  of  June,  1815,  to  July  1829,  the  time  of  the  decree, 
amounting  to  $6675*56  ;  for  which  that  court  gave  the  follow* 
ing  reasons.  *^  Various  facts  reported  have  induced  the  court 
to  cast  the  interest  as  above.  The  great  improbability  that  the 
avaik  of  the  sales  of  June  Ist,  1814,  were  received  to  any 
considerable  amount,  under  a  year,  and  perhaps  not  in  money 
then ;  and  the  further  probabili^,  that  some  will  never  be  paid, 
have  induced  the  court  to  commence  the  cast  of  interest  one 
year  after  that  sale." 

^*  The  consideration  that  many  of  the  lands  remain  unsold 
by  the  executor  to  this  time,  reported  as  wild  lands  from  which 
no  profit  has  accrued  ;  the  frequent  taxes  he  has  been  obliged 
to  pay  since  his  purchase  ;  the  remaining  uncertabty  of  some, 
at  least,  of  the  titles  ;  the  improbability  of  any  future  sale  for 
cash,  for  many  years  ;  and  many  other  circumstances  connect' 
ed  with  the  ownership  and  care  of  lands  situated  like  these, 
have  induced  the  court  to  allow  six  per  cent  interest  only. 
Had  it  been  a  moneyed  estate  instead  of  wild  lands,  and  the 
money  had  gone  into  speculations,  we  should  not  have  hesitated 
to  cast  compound  interest,  so  far  as  to  make  annual  rests  during 
the  whole  period." 

In  regard  to  the  compensation  of  the  appeDee,  the  auditor 
reported,  that  the  expenses  of  administration  in  Massachusetts 
bad  been  separated  from  those  in  Vermont,  and  with  respect  to 
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Che  rormer  he  was  of  opbion  that  the  sum  of  $866-40  was  a     Jenniaon 
reasonable  compensation.  HapgoodL 

J.  H.  Jhhmun  and  Big€lowy  for  the  appellants.     In  regard        Jqq 
to  the  legal  liabOities  of  the  executor  in  Vermont,  and  the  com-     OdU  40k 
pensation  for  his  services  as  administrator  there,  we  admit  the 
decree  of  the  court  of  that  State  to  be  conclusiye  ;  but  so  iSur 
as  this  Court  is  competent  to  settle  any  point,  they  will  not 
hold  themselves  bound  by  the  decision  in  that  State. 

On  the  question  of  interest,  the  court  in  Vermont  has  clearly 
exceeded  its  jurisdiction.  The  appellee  having  sold  the  lands 
there  and  brought  the  proceeds  into  this  State,  the  question  of 
interest  is  to  be  determined  here ;  and  so  this  Court  decided 
in  1837,  (anle,  page  104,)  when  it  was  held  that  the  appellee 
was  chargeable  with  compound  interest.  So  soon  as  the  money 
was  received  in  Vermont  by  the  appellee,  it  was  in  his  hands 
as  executor  here.  It  was  not  wanted  there,  and  be  gave  credit 
for  it  in  his  account  settled  here  in  1816.  The  appellee  is  to 
be  charged  with  interest  on  the  ground  of  n^ect,  delay  and 
fraud.  If  the  appellants  had  been  aware  of  the  fraud  on  the 
part  of  the  appellee,  they  would  have  gone  to  Vermont  in 
1816,  and  the  money  would  have  then  been  brought  here. 
They  are  entitled  to  as  much  benefit  from  the  money  as  if  that 
had  been  done,  since  they  have  been  dehyed  solely  by  the 
fault  of  the  executor. 

The  appellants  could  rightfully  elect  to  consider  the  appellee 
as  a  trustee  in  the  exchange  of  lands  with  Hendrick.  The 
Vermont  lots  were  sold  separately,  and  it  is  not  for  the  execu- 
tor  to  say  there  was  but  one  sale.  The  land  taken  of  Hendrick, 
and  which  was  sold  at  a  large  profit,  became  likewise  trust 
property,  and  being  within  this  State,  the  profits  on  it  were 
made  here,  and  the  court  of  Vermont  bad  no  jurisdiction  as  to 
this  part  of  the  case.  Lane  v.  DigHon^  AmU.  409,  418 ; 
LMth  r.  Lenefc,  10  Ves.  617 ;  B&yd  v.  JiPLtanj  1  Johns. 
Ch.  R.  682 ;  Murray  v.  LyUmm^  2  Johns.  Ch.  R.  441  ; 
Randatt  v.  Errington^  10  Ves.  423  ;  Davoue  v.  Fanning,  3 
Tobns.  Ch.  R.  353 ;  Ijewin  v.  Chtutj  1  Russell,  336  ,  My$ 
V.  FtmlUteaUj  1  Cox's  Ch.  R.  34. 

The  appellee  is  not  entitled  to  any  compensation  for  his  ad- 
ministration in  this  State.     The  jury  have  found  that  he  con* 
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Jennuon     ducted  himself  fraudulently,  and  the  heirs  have  beeu  fften 

Uapflood.    losers  by  his  maleadniiDistration. 

[|Q  Hoar  md  Mwlon^  for  the  appellee,  said  io  regard  to  bter- 

est,  that  the  Court  would  consider  the  administrator  in  Vermont 
as  a  stranger  to  the  executor  here,  and  that  the  jurisdictioa  of 
this  Court  over  the  proceeds  of  the  sales  in  Vermont,  did  doc 
commence  until  there  had  been  a  final  settlement  of  the  admin* 
istration  in  Vermont.     Jlwtin  v.  Gage^  9  Mass.  R.  395. 

'let  JIM  Wilde  J.  delivered  the  opinion  of  the  Court.     After  the 

many  causes  of  delay  which  have  intervened  to  suspend  a  6Dal 
decree  in  this  case,  it  must  be  highly  satisfactory  to  the  parties, 
as  it  is  to  the  Court,  to  find  that  all  subjects  of  controversy 
having  been  examined  by  the  competent  tribunals,  and  the  pro- 
ceedings of  the  probate  court  in  the  State  of  Vermont  being 
now  brought  to  a  close,  no  further  cause  of  delay  remains  to 
prevent  the  ultimate  decision  of  this  long  litigated  case. 

The  question  discussed  at  a  former  term,  and  now  again 
argued,  as  to  the  limits  of  the  jurisdiction  of  the  court  of  pro- 
bate in  Vermont,  might  require  a  more  full  and  careful  consid- 
eration than  we  have  bestowed  upon  it,  if  we  had  any  reason  to 
be  dissatisfied  with  the  decision  of  that  court.  But  having 
considered  the  objections  made  by  the  appellants'  counsel  to 
that  decision,  and  the  reasons  given  by  the  court  in  support  «if 
It,  we  are  entirely  satisfied  that  the  case,  so  fiu*  as  it  has  been 
adjudicated  upon  in  Vermont,  has  been  decided  upon  correct 
principles,  and  that  there  is  nothing  in  the  proceedings  there 
which  requires  revision  and  correction,  except  perhaps  some 
small  mistakes  in  detail,  which  are  alleged  to  exist,  and  which 
it  is  agreed  may  be  amended,  the  mistakes  appearing,  as  it  is 
said,  on  the  face  of  the  account  stated. 

One  objection,  and  the  one  principally  relied  on  by  the 
counsel  for  the  appellants,  relates  to  the  charge  of  interest 
against  the  administrator.  The  rule  adopted  by  this  Court, 
making  annual  rests  in  the  administrator's  account,  was  not 
adopted  in  form  by  the  court  of  probate  in  Vermont.  The 
justice  of  the  rule,  however,  is  admitted  by  the  court  there, 
and  substantially  it  was  adopted  ;  for  it  is  stated  in  the  decree, 
that  the  charge  was  reduced  to  simple  interest,  in  consideration 
of  sundry  equitable  allowances,  to  which  thev  thought  the  ^p- 
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peJDee  was  entitled,  arising  out  of  the  unproductive  state  of  the 

assets   in   his   hands,   and   other  circumstances  affecting   the     t^^^l^ 

question.     A  considerable  portion  of  the  lands  sold,  and  for        nj 

vrtiicb  the  appellee  has  been  held  to  account,  reniained  in  his 

hands  for  a  long  time  without  yielding  any  profit,  or  increasing 

in  value  ;  and  some  are  still  unsold  by  him,  and  are  wholly  un 

productive.    These  and  other  considerations  induced  the  court 

to  charge  the  appellee  with  simple  interest  only,  and  we  think 

the  heirs  have  no  cause  to  complain. 

The  appeUants  also  object  to  the  proceedings  and  judgment 
of  the  court  in  Vermont,  because  the  appellee  was  not  charged 
with  the  profits  made  by  the  exchange  and  sale  of  some  of  the 
lands,  of  which  he  became  a  purchaser.  These  lands  were 
exchanged  by  him  for  lands  in  this  Commonwealth,  which  have 
been  sold  and  a  considerable  profit  has  been  realized.  The 
appeHants  claitaed,  and  still  claim,  to  charge  the  appellee  with 
this  profit.  This  chriro  was  disallowed  in  Vermont,  and,  as  it 
appears  to  us,  for  sufficient  and  satisiiactory  reasons.  The 
heirs  were  permitted  to  affirm  or  disaffirm  the  original  sales  at 
their  election  ;  but  they  were  not  permitted  to  treat  these  sales 
as  distinct  and  separate  sales,  affirming  part  and  disaffirming 
the  reeidue.  A  case  can  hardly  be  imagined  in  which  such  a 
right  of  selection  would  be  allowed.  It  cannot  be  necessary  in 
order  to  protect  the  rights  of  the  heirs  ;  these  are  sufficiently 
secured  by  the  right  of  election  which  was  allowed ;  and  it 
would  be  most  unreasonable  and  unjust  to  subject  the  appellee 
to  a  loss,  when  he  acted  fairly  and  for  the  manifest  benefit  of 
the  heirs,  —  and  it  cannot  be  denied  that  the  appellee's  ser- 
vices in  regard  to  the  management  and  disposition  of  these 
lands,  were  highly  meritorious.  The  heirs  therefore  can  have 
no  right  to  the  profits  claimed,  unless  they  elect  to  consider  all 
the  lands  purchased  in  by  the  appellee  as  held  in  trust  for 
them.  He  cannot  ir  justice  be  compelled  to  hold  part  in  trust, 
and  part  as  purchaser  on  his  own  account,  to  his  manifest  loss, 
without  any  fault  on  his  part.  And  besides,  the  appellants  have 
elected  to  consider  the  appellee  as  a  purchaser,  and  the  court 
in  Vermont  proceeded  on  the  election  thus  made.  It  would 
be  unreasonable  to  allow  the  heirs  to  make  a  new  election  and 
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Jonoiwm     to  open  the  accounts  to  t  new  examination  on  another  and  dif- 

Ha|]^    ferent  basis. 

— 112 —  In  regard  to  the  allowance  made  by  the  auditor  as  a  com- 
pensation for  the  appellee's  services  and  expenses,  we  have 
had  doubts  whether  it  ought  not  to  be  somewhat  enlarged  ;  but 
considering  that  some  of  these  services  and  expenses  have  be- 
come necessary  in  consequence  of  the  appellee's  own  neglect 
and  mistakes,  we  think  that  the  sum  allowed  by  the  auditor 
may  be  considered  as  a  fair  compensation.  The  appellants 
contend  that  no  compensation  ought  to  be  allowed,  because  the 
appellee  has  been  found  guilty  of  unfaithful  administration. 
This  consideration,  however,  ought  not  to  be  blended  with  the 
claim  for  compensation,  so  far  as  the  services  of  the  appellee 
have  been  beneficial  to  the  heirs. 

On  these  principles,  and  those  heretofore  laid  down,  the 
account  may  be  stated,  without  any  further  reference  to  an 
auditor  ;  and  the  case  will  be  continued  nui  for  the  purpose  ai 
entering  a  final  decree  as  soon  as  may  be* 


Stkphkit  CoDMAir,  Executor,  &c.  vertma  Elizabeth 
Rogers,  Admmistratrix,  &c. 

IT  tin  pkintUr  io  a  bill  in  equity  againit  u  adniniiCmcor  would  avaU  himwlfof  thr 
pRMTisioii  in  St.  17S8,  «•  75,  §  8.  »Uowisg  an  action  to  be  brought  within  two 
yean  after  the  grant  of  letters  of  adminiitration,  provided  it  was  not  barred,  thirty 
dayi  before  the  death  of  the  intestate,  by  the  itatnte  of  limitations,  he  most  make 
sneh  avennents  as  show  thnt  be  is  entitled  to  maintain  the  snit  under  that  provis- 
ion ;  otherwise  the  defendant  may  plead,  that  the  action  did  not  aooroe  within  m%. 
yean  before  the  snit  was  oommeneed,  insteed  of  six  yean  and  thirty  days  before 
the  death  of  the  intestate. 

A  bin  in  equity  for  an  aooonnt,  allsfed  a  partaenhip  between  two  by  indeBCni«»  and 
a  disBohition  by  the  death  of  one  of  the  partnen,  and  a  parol  promise  lij  the  nrviv- 
or  to  aoeount  to  the  pbintiff  as  exeonlor  of  the  deoeased  partner.  It  wan  kM, 
that  the  suit  was  not  founded  upon  the  indentnie,  but  upon  the  subsequent  parol 
oontraet,  and  therefore  that  the  statute  of  limitations  might  be  pleaded  in  fanr. 

/?«U,  also,  that  such  suit  did  not  concern  merchants'  accounts,  and  so  was  not  within 
the  exoeption  in  the  statute  of  limiutions,  respecting  such  accounts. 

Where,  to  a  bill  in  equity  to  account,  brought  by  the  executor  of  one  of  two  putaera, 
against  the  administrator  of  the  other,  who  survived  the  former,  the  ilitfiinilenl 
pleaded  in  bar,  that  the  action  did  not  aoerue  within  six  yean  next  before  it  was 
IIS  eommenoed,  il  was  AsU,  that  in  an  answer  in  support  of  the  plea,  it  was  not  neces- 

sary to  allege  Ihnt  the  mam  of  action  did  not  accrue  within  six  yean  and  thirty 
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dajs  Mxt  before  the  detlh  of  the  intMtate*  the  &et  ool  being  alleged  affirmatively       Clodmao 
in  the  bill ;  and  that  it  was  not  Deoeemy  to  iitate  when  a  deonnd  to  account  waa  v. 

aMde  opos  the  inteatata,  beeaoee  the  hoi  eoald  not  be  rappoaed  to  be  within  the       Rogan. 
knowledge  of  the  defeadaat»  and  beeann  the  attqgaUoo  that  the  caane  of  aetioB«  if  ■' 

any,  aecnied  more  than  aix  yean  before  the  oommencement  of  the  aoit,  ia  eqntm- 
leot  to  an  aTerment  that  a  deouad  to  aoooont,  if  necemnry,  waa  made  before  that 
time. 

ilthoifh  IB  eaaea  where  a  pnt  iooi  desaaad  ia  rai|iiiffiie  to  the  oommeneeaent  of  aa 
action,  the  atatnte  of  limitatiooB  will  not  begin  to  ran  until  after  a  demand » yet  on- 
IcM  the  demand  ia  made  arithin  a  reaionable  time»  the  plaintiff  will  not  be  entitled 
to  relief  ia  a  oonrt  of  eqoity. 

What  ia  a  raamnable  time  for  nmking  the  demasd  nuiit  depend  upon  eireanataaoea ; 
bat  where  no  eaaee  for  deky  ia  ihown,  it  feema  reasonable  to  rei|aira  it  to  be  BMula 
within  the  time  limited  by  etatute  for  bringing  the  action. 

WThere  the  exeoator  of  one  of  two  copartnen,  having  made  a  partial  settlemeBt  with 
the  mrviving  partner,  by  by  for  aeveateen  yeara,  and  until  after  the  death  of  aaob 
mrviving  partner,  withoat  making  any  demand  for  a  forther  account,  and  in  the 
mean  time  many  of  the  partnership  papere  were  destroyed  at  two  sucoeaaire  firee» 
and  no  cause  waa  shown  for  the  delay,  it  waa  AsU,  that  a  bill  in  equity  to  aeooaat, 
farought  by  the  aaeealor  against  the  adninlatretor  of  the  sarviTii^  partoer,  codd 
not  he  sustained- 

Tbis  was  a  bill  in  equity  commenced  in  July  1838,  by  the 
pUntiff,  as  executor  of  John  Codmani  against  the  defendant, 
as  admmistxatrix  of  Peouel  B.  Rogers.  The  bill  alleges,  that 
in  1798  the  testator  entered  into  partnership  with  the  intestate, 
by  bdenture,  in  the  business  of  manufacturing  cordage,  for  the 
term  of  fi^e  years  ;  that  the  copartners  carried  on  the  business 
until  May  1803,  when  the  testator  died,  whereby  the  partner- 
ship was  dissolved  ;  that  in  1803  and  1804,  the  intestate  and 
the  plaintiff  divided  between  them  all  the  stock  of  cordage  ma- 
terials remaining  on  hand,  and  the  intestate  undertook  to  collect 
aud  adjust  all  the  debts  remaining  due  to  the  copartnership, 
which  debts  amounted  to  about  $  55,000  ;  that  on  June  27th, 
1809,  the  intestate  rendered  an  account  to  the  plaintiff  of 
moneys  collected,  which  account  embraced  but  a  portion  of  the 
whole  amount  of  the  debts,  and  there  remained  stiU  due  divers 
outstanding  debts,  to  be  adjusted  and  divided  thereafter,  as  was 
expressly  stated  in  the  account  rendered  ;  —  which  debts 
amounted  to  $30,000;  that  ^'on  the  first  day  of  October, 
1826,  or  thereabouts,"  the  intestate  died,  and  his  widow,  the 
defendant,  now  of  Brookfield,  was  appointed  administratrix  of 
his  estate  ;  that  the  books  and  papers  of  the  company,  from  114 
June  27th,  1809,  to  the  present  time,  have  been  in  the  posses- 
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Codman  sioD  of  the  intestate  or  the  administratrix,  and  the  plaintiff  has 
Eojera.  ^^^  ^^  access  to  the  same,  and  he  is  therefore  not  able  to 
state  what  amount  of  the  debts  so  remaining  outstanding  has 
been  collected  by  the  intestate  or  the  administratrix,  but  he  is 
informed  and  believes  that  a  large  proportion  has  been  collect- 
ed ;  that  payments  of  money  and  conveyances  of  real  and  per- 
sonal estate  have  been  made  to  the  intestate  and  the  adminis- 
tratrix, on  account  of  the  same,  as  will  appear  by  the  books 
and  papers,  and  as  the  administratrix  must  know  and  believe, 
but  which,  for  the  reason  before  stated,  the  plaintiff  cannot 
specify  ;  —  except  that  one  W.  Gardner,  one  of  the  debtors, 
about  July  6th,  1811,  mortgaged  certain  land  to  the  intestate,  to 
secure  the  debt,  and  the  title  to  the  land  has  since,  by  a  fore- 
closure, been  vested  in  the  intestate's  heirs  ;  that  the  adminis- 
tratrix knew  the  consideration  of  the  mortgage,  and  so  declared 
,  to  the  plaintiff's  attorney  in  August  1827.  The  bill  further 
alleges,  that  since  June  27th,  1809,  no  settlement  has  been 
made  and  no  account  been  rendered  by  the  intestate  or  the  ad- 
ministratrix ;  that  trustipg  to  the  fidelity  and  promise  of  the 
mtestate,  that  he  would  from  time  to  time  inform  the  plaintiff 
of  any  collections  he  should  make,  and  would  account  therefor, 
and  the  intestate  having  removed  from  Boston  (where  the 
plaintiff  resided)  and  lived  many  years  in  Brookfield,  the  plain- 
tiff, during  the  life  of  the  intestate,  received  no  information  of 
such  collections,  and  did  not  demand  of  the  intestate  any  ac- 
count thereof ;  that  in  a  reasonable  time  after  the  death  of  the 
intestate,  the  plaintiff  repeatedly  applied  to  the  administratrix 
to  come  to  an  adjustment  of  the  concern,  and  to  exhibit  the 
books  and  papers  remaining  in  her  hands,  and  particularly  on 
the  10th  of  October,  1827,  the  plaintiff  called  upon  her,  at  her 
dwellinghouse,  and  requested  her  to  permit  him  to  inspect  the 
books  and  papers,  for  the  purpose  of  examining  whether  any 
of  the  debts  had  been  collected  since  the  settlement  in  1809  ; 
that  the  administratrix  said  she  would  soon  go  to  Boston, 
where  the  plaintiff  resided,  and  take  the  books  and  papers  with 
her,  and  would  consult  her  friend  and  counsel  as  to  the  course 
she  should  pursue,  and  would  give  the  plaintiff  an  answer  to  his 
116  request;  and  the  plaintiff  further,  on  the  30th  of  January. 
1829,  made  a  written  demand  for  permission  to  inspect  tbf 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1830,  115 

books  and  papers  ;  but  the  defendant  refuses  to  suffer  the     Coiwan 
plaiotiff  to  inspect  them,  or  to  come  to  an  account  or  make  any      itol^ 
settlement  with  him.     The  bill  therefore  prays  for  a  discovery, 
and  an  account,  and  for  general  relief. 

The  defendant,  to  all  the  discovery  and  relief  prayed  for 
by  the  biU,  except  the  discovery  whether  she  did  not  make  the 
alleged  declaration  to  the  plaintiff's  attorney,  and  except  the 
exhibition  of  the  books  and  papers,  pleads  in  bar,  that  the 
cause  of  action,  if  any,  accrued  more  than  six  years  next  be 
fore  the  commencement  of  this  suit ;  and  for  further  plea,  she 
says  that  neither  she  nor  the  intestate  did,  within  sdx  years  next 
before  the  commencement  of  the  suit,  promise  to  come  to  any 
account  for,  or  to  pay  to  the  plaintiff  any  sum  of  money,  by 
reason  of  any  matter  charged  in  the  bill.  And  the  defendant, 
b  support  of  her  plea,  amwers^  that  according  to  her  knowl- 
edge and  belief,  there  never  was  any  conveyance  by  Gardner 
to  the  intestate  for  the  consideration  mentioned  in  the  bill,  nor 
in  any  such  manner  as  that  the  defendant  is  bound  to  render 
any  account  of  the  same  to  the  plaintiff;  and  she  denies  that 
she  made  any  declaration  to  the  plaintiff's  attorney  that  the 
land  was  obtained  by  the  intestate  with  funds  in  which  the 
plaintiff  had  any  interest,  or  that  she  was  liable  to  account  to 
him  for  the  same.  She  further  answers,  that  she  has  been  in* 
formed  and  believes,  that  the  plaintiff  repeatedly,  and  for  years, 
between  the  death  of  the  testator  and  the  year  1809,  had  pos- 
session of  all  the  books  and  papers,  and  that  he  never  expressed 
a  desire  to  see  any  of  the  books  or  papers  from  the  time  of  the 
settlement  in  1809  till  after  the  decease  of  the  intestate,  in 
1826  ;  that  no  entries  were  made  in  the  books  after  the  set- 
tlement in  1809,  and  she  considered  the  affairs  of  the  intestate, 
so  far  as  the  phintiff  had  any  concern  therein,  to  be  finally  set- 
tled, and  she  did,  under  the  advice  of  her  friends,  within  the 
year  before  the  suit  was  commenced,  refuse  to  submit  the 
books  and  papers  to  the  inspection  of  the  plaintiff,  but  that 
since  the  commencement  of  this  suit,  under  the  advice  of 
counsel,  and  in  the  hope  of  avoiding  the  necessity  of  making 
an  answer  in  court,  she  did  submit  the  books  and  all  the  papers 
in  her  possession  relating  to  the  copartnership  business,  to  the*  l^% 
inspection  of  the  plaintiff,  and  that  hi  had  possession  of  them 
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GodnmA  from  the  11th  to  the  26th  or  August,  1828}  and  that  they  are 
BiiiSiw,  '°  ^^  hands  of  J.  Hayward,  in  Boston,  with  notice  to  the 
"""  plaintiff  that  he  may  further  inspect  them  at  his  pleasure  ;  that 
she  is  desirous  of  giving  the  plaintiff  all  the  information  in  her 
power  concerning  the  books  and  papers,  but  she  is  unable  to 
furnish  aU  the  information  which  may  be  desired,  because  she 
supposes  that  many  or  some  of  the  papers  may  have  been 
destroyed  or  lost  at  two  fires,  in  1819  or  1820  and  1825  ;  and 
inasmuch  as  the  plaintiff  acquiesced  in  the  settlement  alleged  to 
have  been  made  in  1809,  and  never  made  any  claim  until  after 
the  lapse  of  seventeen  years  from  that  time  and  until  after  the 
death  of  the  intestate,  who  alone  could  explain  the  transactions 
mentioned  in  the  bill,  if  they  ought  ever  to  have  been  further 
answered,  and  inasmuch  as  it  is  not  b  the  defendant's  power 
further  to  answer  the  bill,  she  prays  that  she  may  be  hence  dis- 
missed and  allowed  her  reasonable  costs* 

The  plaintiff  moved  that  the  pleas  should  be  overruled  and 
the  defendant  be  required  to  put  in  a  full  answer,  for  the  fol* 
lowing  reasons :  — 

1.  Because  it  appears  by  the  bill,  that  the  intestate  died 
within  two  years  next  before  the  commencement  of  the  suit, 
and  therefore  it  is  not  barred  by  the  statute  of  limitations,  un- 
less six  years  and  thirh/  days  had  elapsed  after  the  cause  of 
action  accrued  and  before  the  death  of  the  intestate.  {Si. 
1793,  e.  76,  §  3.) 

2.  Because  it  appears  that  the  claim  of  the  plaintiff  is 
founded  on  a  writing  under  seal,  and  therefore  not  Within  the 
statute. 

3.  Because  the  plea  is  not  suflSciently  supported  by  the 
answer,  inasmuch  as  it  is  not  alleged,  either  that  the  cause  of 
action  accrued  more  than  six  years  and  thirty  days  before  the 
intestate's  death,  or  that  any  demand  had  been  made  upon  the 
mtestate  to  render  an  account. 

^f^^P*>  /.  H.  Jlshmuny  for  the  plaintiff,  in  support  of  the  first  objec- 
tion to  the  plea,  referred  to  St,  1793,  c.  75,  §  3,  which  pro* 
vides,  that  an  action  grounded  upon  a  contract,  which  might 
have  been  prosecuted  against  a  person  within  thirty  days  next 
tl7  before  his  decease,  may  be  commenced  against  his  administra- 
tor within  two  years  after  the  grant  of  administration  and  not 
us 
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afterwards,  if  otherwise  barred  by  the  general  statute  of  limita* 
tioDs,  of  1786,  c.  53. 

In  regard  to  the  second  objection  be  cited  Angell  on  Limi- 
tations, 168  ;  Bond  v.  Hopkin$y  1  Sch.  and  Left.  413.  The 
language  of  the  bill  shows  an  obligation  on  the  defendant,  hj 
way  of  covenant,  to  account. 

In  support  of  the  third  objection  he  cited  Taphaim  ▼.  Brod' 
dick,  1  Taunt.  571  ;  Clarke  ▼.  Moody^  17  Mass.  R.  145; 
Angell  on  Limit.  183,  184 ;  Murray  ▼.  Cotter^  20  Johns. 
R.  576. 

This  is  a  case  of  merchants'  accounts  and  therefore  noi 
within  the  statute  of  limitations.  Ba$9  v.  BaUy  6  Pick.  368. 
[S.  C.  8  Pick.  187.] 

Hoar^  for  the  defendant. 

Wilds  J.  delivered  the  opinion  of  the  Court     The  phm-     (^^^^ 
tiff  moves  that  the  plea  of  the  defendant  may  be  overruled ; 
and  several  reasons  are  assigned  in  support  of  this  motion. 

The  first  is,  because  the  plea  is  insufficient  in  not  averring 
that  the  cause  of  action  accrued  to  the  plaintiff  six  years  and 
thirty  days  before  the  death  of  the  defendant's  intestate,  the 
plaintiff  contending,  that  by  SU  1793,  c.  75,  §  3,  he  was  en- 
titled to  commence  this  suit  at  any  time  withm  two  years  after 
the  granting  of  letters  of  adminbtration  to  the  defendant,  pro- 
vided the  action  was  not  barred  thirty  days  before  the  death  of 
her  intestate.  This  objection  to  the  plea  would  be  well  found- 
ed, if  the  plaintiff  had  made  the  proper  averments  in  his  bill, 
to  bring  his  case  within  the  provision  relied  on.  But  the  time 
of  the  intestate's  death  is  not  set  out  with  any  certainty.  It  is 
averred  that  he  died  on  the  first  day  of  October,  1836,  or 
ihertabavUy  and  the  time  when  administration  was  granted  to 
the  defendant  does  not  appear.  So  that  there  is  nothing  in  the 
bill  to  show  that  the  plaintiff  is  entitled  to  maintain  this  suit 
under  the  third  section  of  the  statute  of  1793,  c.  75.* 

If  the  plaindff  would  avail  himself  of  the  provision  contained 
m  that  section,  he  must  amend  his  bill  and  make  the  proper 
averments.  A  plea  is  sufficient,  if  the  facts  averred  amount 
to  a  bar  to  the  suit  as  the  case  is  stated  in  the  bill. 

>  See  R«¥u»d  Stet.  e.  190,  { 10. 
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CoG^an  Another  objection  to  the  plea  seems  to  have  arisen  from  a 

Hoffere.      "mistake  as  to  the  foundation  and  scope  of  the  bill.     The  bill 

"   is  not  founded  on  the  contract  under  seal ;  that  is  alleged 

merely  as  inducement.  The  partnership  was  dissolved  in 
1803,  by  the  death  of  John  Codman,  one  of  the  partners  ;  and 
the  stock  on  hand  was  divided  between  the  parties.  The  de- 
fendant's intestate  then  undertook,  as  the  bill  alleges,  to  collect 
and  adjust  the  partnership  debts,  and  to  pay  over  the  plaintiff's 
share.  This  parol  undertaking  or  assumpsit  is  the  foundation 
of  the  plaintiff's  claim,  and  therefore  the  statute  of  limitations 
applies. 

Then  it  is  objected  that  the  plea  is  not  sufficiently  supported 
by  the  answer,  because  it  is  not  alleged  that  the  cause  of  action 
accrued  six  years  and  thirty  days  before  the  death  of  the  de* 
fendant's  intestate,  nor  that  any  demand  had  been  made  upoc 
the  said  intestate  to  render  an  account.  But  it  seems  to  the 
Court  that  the  answer  is  well  enough.  The  defendant  pleads 
the  general  clause  of  limitation  in  the  statute  of  1786,  c.  52, 
and  relies  upon  that  statute.  She  is  not  bound  to  show  nega- 
tively that  the  plaintiff's  case  did  not  come  within  the  statute 
of  1793,  e.  75,  but  it  is  incumbent  on  the  plaintiff  to  show 
affirmatively  that  it  did.  Nor  could  the  defendant  be  required 
to  state,  in  her  answer,  the  time  when  a  demand  to  account 
was  made  on  her  intestate,  because  k  cannot  be  supposed  to  be 
within  her  knowledge,  and  the  allegation  in  the  plea,  that  the 
cause  of  action,  if  any,  accrued  more  than  six  years  before 
the  commencement  of  the  suit,  is  equivalent  to  an  averment, 
that  a  demand  to  account,  if  necessary,  was  made  before  that 
time,  and  if  before,  then*  the  precise  time  when  the  demand 
was  made  becomes  immaterial. 

The  remaining  objection,  that  this  is  a  case  within  the  ex* 
ception  in  the  statute  of  limitations,  as  to  merchants'  accounts, 
is  clearly  unfounded.  The  plaintiff's  claim  is  founded  on  a 
supposed  undertaking  of  the  defendant's  intestate  to  collect  and 
account  for  the  partnership  debts  ;  and  therefore  cannot  be 
brought  within  the  exception  of  the  statute. 

Motion  to  overrule  tke  plea  overruled. 
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A.T  April  term  1830,  the  plaintiff  filed  a  replication,  alleg-     Codnian 
ing  that  the  causes  of  action  set  forth  in  the  bill,  did  accrue      Rogers, 
within  six  years  next  before  the  commencement  of  the  suit,  to 
wit,  after  the  death  of  the  intestate  and  when  a  demand  was 
first  made  on  the  administratis  for  an  account,  as  alleged  in  the 
biU. 

The  case  was  briefly  argued  by  ^shmun.  Od  M, 

Wilde  J.  delivered  the  opinion  of  the  Court.  The  plain-  ^^^^  j.^ 
tiff  has  offered  no  evidence  of  any  promise  made  by  the  de- 
fendant, or  her  intestate,  or  of  any  recognition  of  their  liability, 
withb  six  years  before  the  commencement  of  the  suit ;  but  he 
relies  on  the  facts  stated  in  the  bill  and  admitted  by  the  plea 
and  answer,  to  show  that  the  original  cause  of  action  did  not 
accrue  until  1826,  when  a  demand  was  made  on  the  defendant 
for  an  account.  It  is  averred  in  the  bill,  that  no  account  was 
rendered,  or  demanded,  after  the  settlement  in  1809,  until  after 
the  decease  of  the  defendant's  intestate  in  1826.  This  alle- 
gation is  not  expressly  denied  in  the  answer,  out  the  defendant 
alleges  that  she  has  been  informed  and  believes,  that  during  that 
time  the  plaintiff  repeatedly  and  for  years  had  possession  of 
the  books  and  papers  of  the  concern  ;  and  that  she  considered 
all  matters  between  the  parties  to  be  finally  settled.  Whether 
a  previous  demand  were  made  or  not,  she  relies  on  the  pre- 
sumption arising  from  the  lapse  of  time,  and  contends  that  in 
1826,  when  an  account  was  demanded,  the  plaintiff  had  no  valid 
subsisting  claim,  and  so  that  no  right  of  action  accrued  to  him 
thereby. 

The  question  is,  whether  a  dormant  claim  may  be  revived 
by  a  demand  after  seventeen  years,  during  the  whole  or  nearly 
the  whole  of  which  time  a  demand  might  have  been  made,  but 
was  not,  and  no  reason  is  assigned  for  the  omission. 

Generally,  where  a  debt  is  payable  in  money  and  on  de- 
roami,  the  statute  of  limitations  begins  to  run  immediately  af- 
ter the  debt  is  contracted  ;  but  if  a  demand  previous  to  the 
commencement  of  an  action  is  necessary,  the  statute  will  not 
b^n  to  run  until  a  demand  is  made.^  But  in  the  latter  case 
there  must  be  some  limitation  to  the  right  of  making  a  demand. 

^  flee  LMb  t.  BhaUf  9  Pick.  490,  491 ;  Picket  ▼.  Siwin,  1  Sumner,  478. 
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Godman      A  party  must  not  be  permitted  to  sleep  over  \i\b  rights,  to  the 

Roffers.      prejudice  of  the  party  on  whom  he  makes  a  claim,  and  who 

120        ^y  ^^^  delay  may  be  deprived  of  the  evidence  and  means  of 

effectually  defending  himself.     A  demand  must  be  made  withiu 

a  reasonable  time  ;  otherwise  the  claim  is  considered  stale,  and 

no  relief  will  be  granted  in  a  court  of  equity. 

What  is  to  be  considered  a  reasonable  time  for  thb  purpose, 
does  not  appear  to  be  settled  by  any  precise  rule.  It  must  de- 
pend on  circumstances.  If  no  cause  for  deky  can  be  shown. 
It  would  seem  reasonable  to  require  the  demand  to  be  made 
within  the  time  limited  by  the  statute  for  bringing  the  action. 
There  is  the  same  reason  for  hastenmg  the  demand,  that  there 
is  for  hastening  the  commencement  of  the  action  ;  and  m  both 
cases  the  same  presumptions  arise  from  delay.  In  the  present 
case,  the  plaintiff,  by  his  own  showing,  is  chargeable  with  great 
laches.  He  has  lain  by  for  seventeen  years  without  making  any 
ckim,  and  until  after  the  death  of  the  intestate  whose  estate  he 
now  seeks  to  charge.  In  the  mean  time  many  of  the  papers 
of  the  intestate  have  been  lost  by  fire,  and  the  defendant  de- 
clares her  inability  to  answer  more  fully  than  she  has  done  in 
support  of  her  plea.  No  sufficient  reason  is  suggested  in  the 
bill  for  this  long  delay  ;  and  to  decree  an  account  under  such 
circumstances,  would  be  a  most  dangerous  precedent,  against 
public  policy,  and  the  principles  and  rules  of  equity.  If  then 
it  were  admitted  that  the  suit  is  not  barred  by  the  statute  of 
limitations,  still  enough  appears  to  show  that  the  plaintiff  is  not 
entitied  to  relief  in  a  court  of  equity,  and  further  proceedings 
would  be  useless.  In  cases  not  strictly  barred,  but  which  nev- 
ertheless depend  on  reasons  analogous  to  those  on  which  the 
statute  is  founded,  a  court  of  equity  will  take  the  provision  of 
the  statute  as  a  guide  to  its  discretion,  and  refuse  refief ;  leav- 
ng  the  party  to  his  legal  remedy,  if  he  has  any  legal  right. 

Bmdimii$$d. 
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Phinehas  Lonolst  venus  Joseph  ORiees. 

Whara  a  piomMorf  noto  wm  paid  bj  a  mntg,  the  gMfulor  was  Md  mII»  ba  la- 
Ud  to  oaairibaiioB. 

Assumpsit  to  recover  of  the  defendant  his  contributive 
proportion  of  a  jobt  and  several  promissory  note,  for  $  SOO, 
dated  January  8th,  1828,  payable  to  the  Worcester  Bank  or 
order  in  fifty-seven  days  and  grace. 

On  a  case  stated  it  appeared,  that  the  note  was  made  by 
one  Howe  as  principal  and  one  Snow  and  the  plaintiff  as  sure- 
ties. On  the  back  of  the  note  was  the  following  indorsement ; 
—  <<  I  consider  myself  holden  as  guarantee  for  this  note.  Jo' 
$eph  Griggs.^^  This  indorsement  was  made  by  the  defendant 
after  the  note  was  signed  by  the  principal  and  sureties,  but  be- 
fore it  was  delivered  to  the  bank.  The  note  was  given  in  pay- 
ment of  a  similar  note  made  by  the  same  parties  and  indorsed 
by  the  defendant  as  surety. 

The  note  first  described  was  paid  by  the  plaintiff.  Howe 
and  Snow  were  both  insolvent. 

Judgment  was  to  be  given  for  the  plaintiff  or  for  the  defend- 
ant, according  as  the  opinion  of  the  Court  should  be  upon  this 
statement  of  the  facts. 

Stedman  and  Merrick^  for  the  plaintiff,  cited  HufU  v.  M-      Oct  7i» 
ams^  5  Mass.  R.  358,  and  6  Mass.  R.  519  ;  Deerif^  v.  Win- 
ehehea,  2  Bos.  &  Pul.  270  ;  War$  v.  Horwoody  14  Ves.  81  ; 
Fell  on  Guar.  215  ;   WkUe  v.  Hawland^  9  Mass.  R.  314  ; 
Carver  v.'  Warren,  5  Mass.  R.  545. 

Davis,  Mkn  and  Livermore,  for  the  defendant,  cited  Ox^ 
ford  Bank  v.  Haynen,  8  Pick.  423. 

Per  Curiam.  It  is  contended  that  the  defendant  is  liable  to  Od  llll 
contribution,  because  he  indorsed  the  old  note  as  surety,  and 
the  same  relationship  continued  after  the  new  note  was  given. 
But  we  think  that  he  did  not  continue  in  the  same  relation  to 
the  note.  He  made  a  new  engagement,  and  he  had  a  right  so 
to  do.  It  is  also  said,  that  if  the  indorsement  had  been  in 
blank,  the  holder  might  have  filled  it  up  with  an  obligation  on 
the  part  of  the  defendant  to  be  a  surety  ;  but  here  the  defend- 
ant biiDself  filled   jp  the  indorsement  with  an  engagement  to 
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Longley      guaranty  merely.     The  sureties  were  in  effect  principalsi  so 
Griffffs.      ^^^  ^  regards  the  guarantor.     The  law  raises  no  implied  prom- 
ise  on  the  part  of  a  guarantor  to  contribute  in  the  case  of  a 
surety's  paying  the  note,  as  it  does   on  the  part  of  a  co- 
surety. 

JudgmefU  far  the  d^endani. 


Dana  Fay  versus  Ephraim  Gouldino  Junior  et  oL 

Tbe  payee  of  a  note  declared  on  it  ai  payaUe  to  himself,  bat  it  a|ipeared  to  be  paya- 
ble to  himeelf  or  ku  crdtr,    Bdi,  that  thia  was  not  a  material  variaaee. 

Assumpsit  on  a  promissory  note,  alleged  to  be  payable  to 
the  plaintiff.  Tbe  note  produced  in  evidence  at  the  trial  of 
the  action  was  payable  to  tbe  plaintiff  or  hi$  order.  The 
question  reserved  was,  whether  the  allegation  in  the  declaration 
was  supported  by  the  evidence. 
Oct  BUu  JSTewton  and  'Lincoln^  for  the  plaintiff,  cited  1  Chitty  on  PI. 
299 ;  Frederick  v.  Cotton^  2  Shower,  8 ;  Bayley  on  Bills, 
(Phil.  &  Sewall's  ed.)  274  ;  Ferguson  v.  Harwood^  7  Cranch, 
408;  3  Starkie  on  Ev.  1563,  1579;  Mvord  v.  Smith,  5 
Pick.  232  ;  Baptiste  v.  Cobbold,  1  Bos.  &  Pul.  7  ;  Roberts  v. 
HamagSj  2  Salk.  659  ;  Moore  v.  Paine,  Cases  Temp.  Hardw. 
by  Annaly,  288  ;  Jtiountstephen  v.  Brooke,  1  Barn.  &  Aid. 
224  ;  Richards  v.  Heather,  ibid.  29  ;  Mkerstein  v.  Clarke, 
4  T.  R.  616. 

Davis  and  Mien,  for  the  defendant,  cited  Barriere  v.  JVbt- 
rae,  2  Dallas,  249  ;  Sebree  v.  Dorr,  9  Wheaton,  558  ;  Jones 
y.  Fales,  4  Mass.  R.  245. 
Oet  lllA.  Per  Curiam.  As  the  action  is  brought  by  the  payee,  this 
is  not  a  material  variance.  If  the  plaintiff  were  an  indorsee  it 
would  have  been  necessary  to  allege  that  the  note  was  payable 
to  the  payee  or  his  order. 
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Elijah  Pratt  versus  Jephthah  Bacon  et  al. 

the  eqnij  JurMdiotion  given  to  this  Goiiit  by  St,  1828,  e,  140,  §  1,  in  dispnlaa  be. 
tweeo  partners,  joint-tenants  and  tenants  in  oonunon,  does  not  extend  to  cases  be- 
tween members  of  a  manufacturing  eorporation  whicb  has  not  been  dissolved. 

Wh&th&r  the  dtssolmioa  of  the  oorporatioa  would  make  aay  difbrenoe,  fimrt. 

ifier  a  decision  upon  a  plea  to  the  jurisdtotion,  that  a  bill  b  equity  between  members 
of  a  manufacturing  eorporation  cannot  be  sustained,  the  Court  will  not  grant  the 
plaintiff  leave  to  aaaend  by  averring  that  the  eorporation  had  been  dissolved  ;  this 
being  In  eflect  to  make  a  new  and  distinct  case. 

This  was  a  bill  in  equity.  The  plaintiff  alleges,  that  on 
February  13th,  1812,  Bacon  and  others  were  made  a  corpora- 
tion by  the  name  of  the  Merino  Wool  Factory  Company,  with 
the  powers  and  privileges,  and  subject  to  the  duties  and  require- 
ments, prescribed  in  St.  1808,  c.  65,  defining  the  general 
powers  of  manufacturing  corporations  ;  that  the  corporation 
was  organized  and  became  possessed  of  real  and  personal  es- 
tate ;  that  the  plaintiff  became  a  member  of  the  corporation, 
and  as  such,  in  1814,  was  seised  and  possessed  of  four  thirtieths 
of  all  the  corporate  property  belonging  to  the  corporation,  in 
common  and  in  partnership  with  the  other  members  thereof, 
and  entitled  to  his  full  proportion  of  the  profits  thereof,  or  of 
the  net  proceeds  thereof  whenever  it  should  be  sold  or  other* 
wise  disposed  of,  after  the  payment  of  debts,  &c.  ;  that  the 
corporation,  from  the  time  of  its  organization  until  about  the 
month  of  August  1818,  was  constantly  engaged  in  the  business 
of  manufacturing,  and  during  aU  that  time  the  plaintiff  was  a 
member  of  the  corporation,  and  entitled  to  all  the  rights  and 
privileges  of  a  member,  and  still  is  ;  that  the  defendants,  Bacon 
and  Brown,  having,  before  August  1818,  respectively  become 
seised  and  possessed  of  shares  in  the  corporation,  and  thereby 
become  members,  unjustly  possessed  themselves  of  all  the 
property  and  all  the  records,  books  and  papers  of  the  corpora- 
tion, and  sold  the  property  in  the  name  of  the  corporation,  and 
received  the  proceeds  ;  that  a  large  balance  would  remain, 
after  paying  the  debts  of  the  corporation  ;  and  that  the  defend- 
ants refuse  to,  account  to  the  plaintiff  for  his  share  of  the  bal- 
ance, and  refuse  him  access  to  the  records,  books  and  papers* 
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Pratt        The  bill  prays  for  a  discovery  and  an  account,  and  for  genera) 
••         relief. 


124  ^^^  defendant  Bacon  filed  a  plea  to  the  jurisdiction  of  the 

Court  as  a  court  of  equity. 
*H.  W  Tuftij  for  the  plaintiff,  contended  that  the  members  of  man- 

ufacturing corporations  are  copartners,  within  the  meaning  of 
SU.  1823,  c.  140,  (which  gives  this  Court  equity  jurisdiction  in 
disputes  between  copartners,  joint-tenants  and  tenants  in  com- 
mon,) at  least  as  between  themselves,  because  they  possess  all 
the  attributes  of  copartners.  There  is  a  community  of  profir 
and  loss  in  their  busmess.  They  own  their  shares  together, 
for  the  prosecution  of  a  business  common  to  all.  Upon  the 
dissolution  of  the  corporation,  they  are  entitled  to  a  pro  raid 
distribution  of  the  effects  remaining  after  payment  of  the  debts 
Each  member,  in  his  individual  capacity,  is  liable  in  $oKdo  foi 
all  the  debts  of  the  corporation.  St.  1808,  c.  66,  §  6  ;  St. 
1821,  c.  38. 

The  defendants  may  object,  that  real  estate  does  not  consti- 
tute a  partnership  fund,  and  so  a  manufacturing  corporation  dif- 
fers from  a  partnership.  Ooodmn  v.  RiehardMon^  1 1  Mass.  R. 
469.  But  it  is  considered  in  equity  courts  in  England,  to  be  a 
joint  fund  and  liable  for  the  partnership  debts.  3  Kent's  Com. 
14.  So  also  in  Connecticut.  Sigoumey  v.  Jlfunn,  7  Con- 
nect. R.  11.  By  agreement  between  the  partners  real  estate 
may  constitute  a  partnership  fimd,  as  between  the  partners 
themselves,  if  not  as  to  third  persons.  Coles  v.  Colst,  15 
Johns.  R.  159  ;  Edgar  v.  Donaliy,  2  Munf.  387  ;  M^Dwrmot 
V.  Lawreneey  7  Serg.  ti  Rawle,  438  ;  3  Kent's  Comm.  15. 

It  may  be  said  that  a  member  of  a  manufacturing  corporation 
may  transfer  his  interest  and  introduce  a  stranger  into  the  com- 
pany. St.  1808,  c.  65,  §  4.  So  may  a  partner,  by  a  stipula* 
tion  in  the  articles  of  copartnership  to  that  effect.  6ow  on 
Pkrtn.  272  ;  Mvord  v.  Smith,  5  Pick.  232. 

Another  difference  may  be  suggested,  that  a  member  of  such 
a  corporation  cannot  contract,  like  a  partner,  for  the  company, 
onless  he  is  the  authorized  agent.  But  partnerships  also  may 
be  thus  constituted,  and  all  their  power  to  contract  may  be  del- 
egprted  to  an  agent.     Most  of  the  fire  and  life  msurance  < 
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panies  in  England  are  of  this  character.     Mderson  v.  Popt^       PtM 
1  Campb.  404,  note.  ^ 

It  may  be  said  that  the  share  or  interest  of  a  deceased 
member  of  such  a  corporation,  will  not  vest  in  the  survivors  for 
the  benefit  of  the  representatives  of  the  deceased,  and  that  the 
death  of  a  member  will  not  operate  as  a  dissolution  of  the  cor- 
poration. But  partners  may  stipulate  that  the  death  of  one 
shall  not  dissolve  the  partnership,  and  that  his  share  shaU  de- 
scend to  his  representative  as  a  partner.  3  Kent's  Com.  31. 
The  effect  of  the  statute  of  1808,  is  only  to  continue  the  prin- 
ciple of  partnership  m  operation.  Marty  v.  Clark^  17  Mass. 
R.  334. 

These  corporations  are  not  like  those  to  which  some  exclu- 
sive privileges  are  given,  and  they  differ  from  partnerships  only 
in  possessing  greater  facilities  to  manage  their  afiairs.  Slu  v. 
Blooniy  19  Johns.  R.  473.  A  bank  corporation  has  been 
treated  as  a  copartnership.  Gray  v.  Portland  Bank^  3  Mass. 
R.  383. 

These  corporators  are  at  least  tenants  in  common.  lAnnng 
ston  V.  Lynchf  4  Johns.  Ch.  R.  573. 

The  statute  of  1823  is  remedial,  and  is  to  be  expounded 
liberally  and  beneficially.  The  language  of  it  is  not  to  be  con- 
strued according  to  technical  rules.  1  Bl.  Com.  87  ;  WhUney 
V.  rrhUnet/y  14  Mass.  R.  88  ;  Holbrook  v.  Holbrooke  1  Pick. 
254.  It  was  intended  to  apply  to  all  cases  of  joint  interest 
which  were  the  subject  of  equity  jurisdiction  in  England  and  in 
which  there  was  not  a  plain  and  adequate  remedy  at  law.  Fer 
ry  V.  Henry y  4  Pick.  76. 

Courts  of  chancery  in  England  treat  corporations  of  this  de- 
scription as  partnerships.  1  Madd.  Ch.  Pr.  93 ;  Mley  v. 
WhUstabk  Company^  17  Ves.  315 ;  iS.  C.  1  Meriv.  107. 

One  member  of  a  corporation  may  have  a  bill  of  discovery 
against  another.  Wyeh  v.  Mealy  3  P.  Wms.  31 1  ;  DvmfMr 
V.  Corporation  of  Chippenham^  14  Ves.  245. 

As  to  the  necessity  of  exercising  equity  jurisdiction  in  cases 
b'ke  this,  see  Fose  v.  GrafUy  15  Mass.  R.  505;  Spear  v. 
Granty  16  Mass.  R.  9. 

Barton^  for  the  defendants,  said  the  Court  has  no  equity  ju* 
lisdiction,  except  what  is  given  to  it  by  statute,  either  expressly 
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Pratt  or  by  necessary  implication.  MaufUfoti  v.  Hall^  1  Mass.  R. 
443  ;  CommonweaUh  v.  Johnson^  8  Mass.  R.  87  ;  Tirrett  v. 
Merrill^  17  Mass.  R.  117  ;  Dwight  v.  Pameroy^  ibid.  303  ; 
Stone  V.  Hobarty  8  Pick.  466.  A  remedy  in  equity  was  neces- 
sary between  copartners,  but  in  the  case  of  corporators  tbe 
remedy  at  common  law  is  sufficient.  If  papers  of  the  corpora- 
tion were  improperly  withheld  from  the  plaintiff,  hiB  might  have 
had  a  mandamus.  The  differences  between  partnerships  and 
corporations  are  so  strong,  that  it  cannot  be  inferred  that  tbe 
equity  powers  of  tbe  Court  in  respect  to  the  former  were  in- 
tended to  apply  to  tbe  latter. 
OcL  llih.  Per  Curiam.  Tbe  Court  are  all  of  opinion,  that  this  bill 
cannot  be  sustained.  It  is,  in  effect,  a  bill  by  one  corporator 
against  other  corporators,  for  an  account  of  the  corporate  prop- 
erty. The  plaintiff  considers  the  act  of  incorporation  as  still  in 
force,  and  the  corporation  still  subsisting,  and  proceeds  upon 
the  ground,  that  as  between  each  other,  corporators  are  part- 
ners, joint-tenants  or  tenants  in  common,  within  the  meaning 
of  the  Statute,  conferring  upon  this  Court  equity  jurisdiction  in 
controversies  between  parties  standing  in  those  relations.  The 
equity  jurisdiction  of  this  Court  is  strictly  limited,  in  regard  to 
the  subject  matter  of  it,  though  ample  and  entire,  as  to  every 
incidental  question,  and  every  remedy  and  course  of  proceed- 
ing, falling  within  the  scope  of  such  subject  matter.  It  has 
often  been  decided,  that  the  Court  does  not  take  equity  juris- 
diction, except  where  it  is  given  by  statute,  either  in  express 
terms  or  by  necessary  implication,  and  that  it  will  not  be  as- 
sumed, by  analogy  or  equity  of  construction.^ 

There  is  certainly  some  resemblance  between  a  corporation 
and  a  partnership,  inasmuch  as  each  may  consist  of  two  or  more 
persons  associated  together,  and  acting  in  concert,  for  the  pro- 
motion of  some  private  or  public  object.  But  the  difference 
between  tbe  relative  rights  and  duties,  the  legal  qualities  and 
characteristics  of  the  members  of  a  manufacturing  corporation, 
and  copartners  and  tenants  in  common,  is  obvious  and  strongly 
nuu-ked.  A  corporation  is  an  ideal  body,  subsisting  only  in 
contemplation  of  law,  which  may  be  composed  of  members 

^  See  Oalmn  t.  Shaw,  3  Fairfield,  456 ;  Given  i  SetmfMOii,  6  Qreenletr^aOQ 
iflS 
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constantly  ehanging,  which  is  deemed,  for  useful  purposes,  to  Pratt 
have  an  existence  independently  of  that  of  all  the  members  of  q^' 
which  it  is  composed,  to  be  capable  of  perpetual  succession.  "' 
And  of  acquiring,  holding  and  conveying  property.  Its  real 
and  personal  property  is  deemed  to  be  vested  in  the  corporation  127 
and  not  in  the  individuals  composing  it;  and  these  have  no 
other  interest  in  it,  or  control  over  it,  than  the  qualified  ones, 
of  electing  officers,  and  receiving  dividends  and  profits  in  the 
manner  provided  by  the  act  of  incorporation,  or  the  votes  and 
by-laws,  which  may  be  made  pursuant  to  the  powers  conferred 
by  it.  They  cannot  bind  their  associates,  or  the  corporation, 
either  in  any  personal  obligation,  or  executory  contract,  nor 
alienate,  pledge  or  otherwise  affect  the  corporate  property,  by 
any  sale,  mortgage,  contract  or  other  personal  act.  They  may 
change  their  relation  to  the  corporation,  at  any  time,  by  a  sale 
of  their  shares  ;  and  such  sale  is  not  deemed  to  be  a  transfer 
of  any  legal  interest  in  the  corporate  property,  but  of  the  qual- 
ified, beneficial  interest  before  mentioned.  By  a  like  transfer 
of  shares,  strangers  may  become  members  without  the  consent 
of  the  corporation,  unless  when  some  restraint  is  imposed  upon 
the  general  right  by  a  by-law,  and  such  by-law,  by  imposing  a 
particular  limitation,  would  itself  imply  the  existence  of  the 
general  rule.  It  is  true,  that  at  the  time  this  corporation  was 
established,  by  force  of  a  particular  provision  of  law,  the  indi- 
vidual members  were  made  conditionally  liable  for  the  debts  of 
the  corporation  ;  but  as  the  law  then  stood,  this  liability  ceased, 
by  their  ceasing  to  be  members,  by  a  sale  of  their  shares,  even 
for  debts  and  obligations  incurred  whilst  they  were  members, 
contrary  to  the  well  known  rule  of  law  in  relation  to  partners. 
But  further,  this  liability  was  several  and  not  joint ;  it  was  pro- 
visional and  collateral,  in  the  nature  of  a  guaranty,  not  the 
debt  or  obligation  of  the  corporators  themselves  personally  ;  it 
resulted  from  the  positive  provision  of  the  statute,  and  not  the 
common  law  obligation  of  a  contract  deemed  to  be  made  by 
them,  and  growing  out  of  the  relation  in  which  they  were 
placed.  In  all  these  respects  the  members  of  a  manufacturing 
corporation,  in  their  legal  relations  to  each  other,  differ  essen- 
tially and  radically  from  partners,  joint-tenants  and  tenants  in 
common  ;  and  however  beneficial  it  might  be  for  the  members 
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Pntt  of  corporations,  now  so  extensively  multiplied  througb  the  Com- 
3^0^      mon wealth,  to  have  the  aid  of  a  court  of  equity,  m  adjusting 

the  multifarious  and  perplexing  controversies,  which  are  likely 

to  arise  out  of  this  relation,  still  we  are  all  of  opbion,  that  by 
188        no  reasonable  construction  of  the  statute  relied  upon,  can  their 

case  be  brought  within  the  equi^  jurisdiction  given  by  thai 

statute.^ 


In  consequence  of  a  remark  of  the  Chief  Justice,  that  this 
decision  would  not  affect  the  question,  what  would  be  the  rela* 
tioQ  of  members  of  a  corporation  to  each  other,  and  to  the  real 
and  personal  property,  after  a  dissolution  of  the  corporation, 
the  plaintiff  offered  an  amendment  to  the  bill,  setting  forth  that 
there  had  been  no  meeting  of  the  corporation  since  1818,  with 
other  facts,  whereby,  as  he  alleged,  it  would  appear  that  the 
corporation  had  been  dissolved. 
fki.  \3ih.  Per  Curiam.  This  amendment  is,  in  effect,  making  a  new 
bill,  and  a  wholly  new  case,  and,  under  the  circumstances,  can- 
not be  allowed.'  It  is  said  that  amendments  are  allowed  lib- 
erally in  suits  in  equity.  This  is  true,  but  it  depends  upon  the 
nature  and  objects  of  the  proposed  amendments.  Where  the 
object  is  to  strengthen,  elucidate  and  explain  the  case  made  by 
the  original  bill,  to  traverse  and  draw  in  issue  every  material 
fact  which  may  directly  or  indirectly  affect  such  case,  amend- 
ments, however  considerable,  will  be  freely  allowed ;  but  where 
the  effect  of  an  amendment  is  to  abandon  the  case  originally 
made  and  to  make  a  new  and  distinct  one,  we  think  a  different 
rule  should  guide  the  discretion  of  the  Court,  and  in  general  it 
will  be  more  consonant  with  the  purposes  of  justice,  to  leave 
the  plaintiff  to  bring  a  new  suit,  if  he  shall  be  so  advised.  8o 
at  common  law,  where  there  has  been  a  general  demurrer  and  a 
decision  upon  the  merits,  the  Court  in  general  will  not  permit 
such  an  amendment  as  to  make  substantially  a  new  case.  This 
principle  is  applicable  here. 

I  RusteU  V.  JIf  LeUaii,  14  Pick.  63. 

•  See  BiAop  t.  mUumimm,  2  Fairfield,  602. 
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Various  facts  are  set  forth  in  the  amendment,  from  which  the  Pntt 
Court  would  be  called  upon  to  determine  whether  there  had  fiacoo. 
been  a  dissolution  of  the  corporation,  and  if  so,  what  were  the 
felatioDS  of  the  parties  to  each  other  and  to  the  corporate  prop- 
erty, upon  such  dissolution,  either  at  common  law  or  by  stat- 
ute. Upon  these  questions  we  give  no  opinion,  in  deciding 
chat  the  amendment  now  offered  cannot  be  allowed. 

Bill  dismisnd. 


Blaokstone  Bank  versus  Dan  Hill.  129 

Where,  aceordiiig  to  the  mage  of  a  bank,  a  note  of  principal  and  larety  pajable  in 
eixty  days  was  renewable  by  the  payment  of  twenty-five  per  cent  at  the  ezpiratioo 
of  that  time,  withoat  a  new  note  being  given,  and  if  the  principal  aided  the  opera* 
tiooe  of  the  bank  ia  a  certain  manner,  the  credit  wai  continued  from  time  to  time 
on  hie  paying  the  interest  in  advance,  it  being  understood  that  if  the  bank  should 
want  money,  the  note  might  be  collected  before  the  expiration  of  the  credit  ihoe 
obuiaed  ;  it  was  kM,  that  such  entorgement  of  the  credit  would  not  discharge  a 
surety,  for  that  the  bank  did  not  disable  itself  to  sue  the  principal  at  any  time. 

The  principle  of  law,  by  which  a  creditor,  having  several  demands  against  his  debtofy 
nmy  eteet  to  appropriate  a  payment  to  any  one  of  them,  if  the  debtor  makes  no 
election,  is  applicable  only  to  voluntary  payments. 

Thus,  where  a  creditor  recovered  one  jodgmeot  on  several  notes,  some  of  which  were 
made  by  the  Judgment  debtor  alone,  and  others  were  signed  also  by  a  surety,  and 
took  out  an  execution  which  was  satisfied  in  part  by  a  levy,  it  was  held,  that  he 
could  not  appropriate  this  payment  eoldy  to  the  notes  not  signed  by  the  surety,  but 
that  all  the  notes  were  paid  proportionably. 

Where  property  was  assigned  by  the  principal  in  a  promissory  note,  to  a  surety,  to 
be  applied  in  the  first  place  to  indemnify  the  surety  against  his  liability,  and  this 
snphis  to  be  paid  over  to  a  creditor  of  the  assignor,  it  was  heid^  that  the  surety's 
obligatioii  to  pay  the  note  was  not  increased  by  tlie  assignment. 

Assumpsit  on  two  promissory  notes  made  jointly  and  sev« 
erally  by  George  Wall  as  principal  and  the  defendant  as  surety* 
One  note,  dated  October  2d,  1826,  was  for  $300,  the  other, 
dated  December  25th,  1826,  for  $600,  each  payable  to  the 
plaintiffs  in  sixty  days  after  its  date. 

The  ckuse  was  tried  before  the  late  Chief  Justice  Parker. 
The  defence  was,  that  credit  was  given  by  the  plaintiffs  to 
Wall,  after  the  note  became  due,  and  that  the  principal  having 
failed,  the  defendant  was  discharged. 

It  was  proved,  that  on  loans  made  by  the  bank  in  this  form, 
VOL.  X.  9  %m 
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Blackstone    it  was  the  practice  to  renew  the  note  on  the  payment  of  twenty- 
°^         five  per  cent  at  the  expiration  of  sixty  days,  without  taking  a 
Hill»        new  note.     It  was  also  the  practice  to  continue  to  credit  from 
time  to  time,  when  the  affairs  of  the  bank  admitted  of  it,  on 
the  payment  of  the  interest  in  advance,  to  directors  and  other 
customers  who  exchanged  at  the  bank  the  bills  of  other  banks 
for  the  bills  of  this  bank  ;  but  such  exchanges  of  money  were 
matters  of  accommodation  with  the  bank,  and  were  not  parts 
of  the  negotiation   for  any  particular  loan  or  renewal  of  a 
loan ;  and  on  such  payment  of  interest  under  such  circum- 
ISO        stances,  the  note  lay,  with  the  indorsement  of  interest  upon  it, 
the  bank  and  the  borrower  understanding  that  if  the  bank  should 
want  money,  the  borrower  might  be  called  upon  before  the  ex- 
piration of  his  credit  thus  obtained. 

The  loans  secured  by  the  notes  in  suit  were  thus  continued 
from  time  to  time  until  the  failure  of  Wall,  which  was  in  Octo- 
ber 1828.  It  was  proved  by  the  cashier  of  the  bank,  that 
three  months,  and  also  immediately,  before  the  failure,  the  de- 
fendant was  told  that  these  notes  were  in  the  bank  unpaid  ;  and 
that  the  defendant  had  been  a  borrower  at  the  bank,  but  had 
always  paid  his  notes  by  instalments  of  twenty-five  per  cent,  in 
the  usual  course  of  business  at  the  bank. 

The  defendant  also  contended^  that  if  he  was  not  discharged 
by  the  foregoing  facts,  the  plaintiffs  were  entitled  to  recover 
only  a  small  part  of  the  sum  demanded,  for  the  following  rea- 
sons. Before  March  terra  1829  of  the  Common  Pleas,  and 
befo're  the  commencement  of  this  suit,  the  plaintiffs  brought  an 
action  against  Wall  on  a  large  number  of  promissory  notes 
made  by  him  to  the  bank,  some  of  which  were  signed  by  him 
alone,  and  others  by  him  and  a  surety.  Real  estate  was  at- 
tached to  secure  these  notes,  among  which  were  the  notes  now 
in  question.  Notes  thus  sued,  to  the  amount  of  $  1267,  were 
secured  by  Wall  by  a  pledge  of  nineteen  shares  in  the  bank. 
Judgment  was  obtained  by  the  bank,  at  the  Marrh  term  above 
mentioned,  for  j$8359,  and  an  execution  issued  thfereon  was 
satisfied,  to  the  amount  of  $6294,  by  a  levy  on  the  real  estate 
attached  and  by  a  sale  of  the  shares  pledged.  The  defendant 
insisted  that  this  sum  ought  to  be  apportioned  on  all  the  notes 
included  in  the  judgment,  so  as  to  discharge  such  proportion 
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of  each  of  the  two  notes  signed  by  biro,  as  the  whole  proceeds    Blackatom 
of  the  property  bore  to  the  whole  amount  of  the  judgment,  and  ^ 

thus  leave  him  liable  for  only  the  balance  of  the  two  notes.  HiH' 
The  plaintiffs  contended,  that  if  any  proportionable  deduction 
was  to  be  made  from  the  defendant's  notes  on  account  of  the 
part  satisfaction  of  their  judgment,  they  had  a  right,  in  the  first 
place,  to  appropriate  the  property  secured  by  the  levy,  to  the 
payment  of  such  notes  in  the  bank  as  were  not  secured  by 
sureties.  But  to  show  that  no  such  deduction  should  be  made, 
the  plaintiffs  proved  that  Wall,  before  his  failure,  assigned  goods  131 
to  the  defendant  to  indemnify  him  ^inst  his  liabilities  for 
Wall.  The  goods  were  assigned  to  the  defendant,  ^'  to  secure 
him  for  all  legal  demands  he  may  have  against  Wall,  and  also 
to  secure  him  for  all  notes  or  drafts  which  he  may  have  signed 
as  surety  with  Wall  or  which  he  may  have  indorsed,"  and  the 
surplus  was  to  be  paid  over  to  one  Bates.  Wall  testified,  tliat 
when  he  made  the  assignment,  he  believed  that  the  debts  to 
the  plaintiffs  were  all  secured  by  the  attachment,  and  that  the 
proceeds  of  the  goods  would  therefore  be  sufficient  to  indem- 
nify the  defen[j[ant  for  his  liability  on  a  note  for  him  at  the  Men* 
don  bank  for  $400,  and  would  afford  a  surplus  for  Bates,  for 
whom  the  defendant  acted  in  procuring  the  assignment,  and 
whose  demand  was  large  enough  to  absorb  any  surplus  after 
giving  an  indemnity  to  the  defendant.  It  was  contended, 
therefore,  by  the  defendant,  that  this  assignment  ought  not  to 
render  him  liable  to  the  plaintiffs  beyond  the  proportion  above 
stated,  as  by  virtue  of  the  assignment  he  was  accountable  to 
Bates.  . 

If  the  plaintiffs  were  entitled  to  recover  the  whole  or  any 
part  of  the  notes  in  suit,  the  defendant  was  to  be  defaulted,  and 
judgment  was  to  be  rendered  for  such  sum  as  the  Court  should 
find  due. 

Merrieky  for  the  plaintiffs,  to  the  point,  that  the  indulgence  Oct  M 
given  to  Wall  the  principal,  did  not  discharge  the  defendant  his 
surety,  cited  Hunt  v.  Bridgham^  2  Pick.  581,  [2d  ed.  585, 
586,  note  3  ;]  Frye  v.  Barker ^  4  Pick.  382 ;  Crane  v.  JVew- 
e«,  2  Pick.  612;  Bellows  v.  Lovell,  5  Pick.  307;  Oxford 
Bank  v.  Leiris,  8  Pick.  458. 

The  sum  received  by  the  plaintiffs  on  their  execution,  is  t 
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fllackstone    payment  by  the  principal  debtor,  and  as  he  did  not  elect  to 
^^  apply  it  to  particular  notes,  the  plaintiffs  may  make  the  appro- 

HiJL        priation.     3  Stark  Ev.  1091  ;   5  Dane's  Abr.  359,  c.  164, 
"""  §  9 ;  MarHn  v.  Breeknell,  2  Maule  &  Selw.  39  ;   PUld  v. 
Hollandy  6  Cranch,  8  ;  Brewr  v.  Knapp^  1  Pick.  332. 

Wall  assigned  property  to  the  defendant  to  secure  him 
against  these  very  liabilities.  It  was  conveyed  in  trust  for  the 
use  of  the  plaintifis.  De  Wolf  v.  Chapin^  4  Pick.  59  ;  JV*et7- 
$an  V.  Blight,  1  Johns.  Cas.  205  ;  Bachelder  v.  Fiske,  17 
Mass.  R.  464 ;  JUkin  v.  Dunhp,  16  Johns.  R.  77. 

133  J.  Davis  and  W.   S.  HaOif^Sy  for  the  defendant.     There 

was  not  merely  delay  in  collecting  the  notes  now  in  suit,  but  a 
new  credit  was  given  to  the  principal,  founded  on  two  consid- 
erations ;  one,  the  exchange  of  bills,  which  occasioned  incon- 
▼enience  to  the  principal  and  was  beneficial  to  the  plaintiffs ; 
the  other,  the  payment  of  interest  in  advance,  which  was  not 
required  by  the  notes  themselves.  Huniv.  Bridgham,  2  Pick. 
581  ;  Bellows  v.  Lovelly  5  Pick.  307  ;  Kennebec  Bank  y. 
Tuckerman,  5  Greenl.  130  ;  Samuel  v.  Howarth,  3  Meriv. 
272.  The  new  credit  was  conditional,  and  it  was  not  compe- 
tent to  the  plaintiffs  to  collect  the  notes,  unless  they  could 
shew  that  money  was  wanted  at  the  bank. 

The  notes  have  been  satisfied  in  part.  The  plaintifi^s  might 
have  brought  a  separate  action  on  each  of  the  notes  included  id 
their  judgment,  and  have  applied  any  payment  not  appropriated 
by  Wall,  to  either  of  them  ;  but  they  have  elected  to  place  all 
the  notes  upon  the  same  footing,  and  to  apply  the  amount  ob- 
tained on  execution,  to  each  note  pro  rata.  All  the  notes  are 
merged  in  the  judgment.  It  is  only  by  the  presumed  assent 
of  the  debtor,  that  the  creditor  makes  the  application  of  a  pay- 
ment ;  but  whatever  is  obtained  on  execution  by  process  of 
law,  cannot  be  applied  by  the  debtor,  and  consequently  not  by 
the  creditor.  Barrett  v.  Lems,  2  Pick.  123,  [2d  ed.  125, 
note  I  ;]  Favene  v.  Bennett,  11  East,  36.  The  interests  of 
•  surety  control  the  power  of  the  principal,  in  the  application 
of  general  payments..  1  Evans's  Poth.  Oblig.  328  el  seq. ; 
Devaynes  v.  JVbt/e,  1  Menv.  604  ;  Bacon  v.  Brown,  1  Bibb, 
334  ;  Shaw  v.  Pieton,  4  Barn.  &  Cressw.  715  ;  United  Slates 
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f.  January,  7  Cranch,  572 ;  MmryaU$  v.  fFkite,  3  Stark.    BbclutoM 
R.  101.  ^ 

The  assignment  was  made  merely  as  security  to  the  defend-  HUL 
ant,  if  he  should  be  eventually  liable ;  and  not  to  extend  his  lia- 
bility.  Bates  has  a  right  to  insist  that  the  defendant  shall  be 
held  to  pay  no  more  than  he  would  be  legally  bound  to  pay  if 
there  were  no  assignment.  Tayhr  v.  Savage^  12  Mass.  R. 
98  ;  Chapin  v.  DeWolf,  4  Pick.  69. 

Per  Curiam.  The  first  objection,  that  an  extension  of  OetlJIft 
credit  was  given  to  the  principal  without  the  consent  of  the 
surety,  if  made  out,  would  be  a  good  defence,  but  it  is  not 
supported  in  point  of  fact.  The  principle  is  stated  in  Oxford 
Bank  v.  Leioit,  8  Pick.  458,  [2d  ed.  459,  note  1,]  that  to  ISS 
discharge  the  surety,  the  contract  for  new  credit  roust  be  such 
as  will  prevent  the  holder  of  the  note  from  bringing  an  action 
against  the  principal.  The  plaintifi  were  not  precluded,  dur- 
ing such  supposed  renewed  term  of  credit,  from  suing  the  prin- 
cipal, in  the  case  under  consideration.  As  to  the  understanding 
that  the  plaintiffs  were  not  to  collect  the  note  unless  they  should 
want  money,  that  was  a  matter  of  courtesy  rather  than  of  legal 
obligation.  The  strongest  circumstance  showing  a  renewed 
^redit,  is  the  receiving  of  interest  in  advance ;  but  in  the  case 
of  Oxford  Bank  v.  Ltwis^  where  that  point  was  directly  ad- 
judged, it  was  held  that  that  circumstance  did  not  tie  the  hands 
of  the  plaintiffs,  if  at  any  time  they  thought  it  necessary  for 
their  security  to  bring  an  action.^ 

Another  question  is,  to  what  amount  is  the  defendant  charge* 
able.  A  surety  is  only  answerable  for  so  much  of  the  debt  as 
is  not  paid  by  the  principal.  The  defendant  relies  on  the 
judgment  recovered  by  the  plaintiffi  upon  several  notes,  mclud- 
ing  the  two  now  in  suit,  and  a  partial  satisfaction  of  the  plain- 
tiff's execution,  as  showing  a  payment  upon  the  two  notes. 

>  See  Freeman's  Bank  v.  RUUns,  13  Maine  R.  (1  Shepley,)  202;  Gmlral 
Bank  r.  tfillard,  17  Pick.  154 ;  Davey  v.  PrendergrasM,  5  Barn.  A  Aid.  187; 
BMlteef  ▼.  Jarrold,  8  Price,  467;  Butler  ▼.  HamilUm,  2  Desaus.  226 ;  Jhnk  rf 
SieubenviUe  v.  Hoge,  6  Hammond,  17 ;  Albany  Dutch  Church  ▼.  Vedder^  14 
Wendell,  165;  Sprigg  ▼.  Bank  ifC.  10  Peters,  257;  Beeer  ▼.  Butler^  Wright, 
367;  Kemuhee  Bank  ▼.  TuekemuMf  5  Oreenleaf,  520;  Reddieh  ?.  Pentkaeaen^ 
Weighs  538. 
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Bhcksione    The  pkintifis  claim  the  benefit  of  the  principle  of  law  ebabbng 
^^  a  creditor  having  several  demands  against  a  debtor,  to  appro- 

HilL  priate  a  payment  to  the  demand  which  is  least  secure,  unless 
the  debtor,  at  the  time  of  the  payment,  elects  to  have  it  appro- 
priated to  a  different  demand.  The  principle  is  clear,  where 
it  can  be  applied  ;  but  it  has  place  only  in  cases  of  voluntary 
payment.  It  cannot  be  applied  to  a  payment  by  process  of 
law  or  in  inoitum.  It  was  not  in  the  power  of  Wall  to  make 
his  election,  and  say  that  the  property  levied  on  should  be 
appropriated  in  satisfaction  of  a  particular  note  out  of  several 
embraced  iiS  the  judgment.  We  think  the  same  rule  applies  to 
the  plaintiffs.  All  the  debts  sued  by  them  having  been  con- 
solidated into  one  by  the  judgment,  and  that  one  having  been 
partly  discharged,  all  the  notes  embraced  in  it  must  be  taken 
to  be  satisfied  proportionably,  and  the  notes  now  in  suit  are 
therefore  paid  pro  tanto.^ 

A  question  remains  in  regard  to  the  assignment.  If  the 
provision  had  been,  that  the  defendant  should  first  apply  the 
property  assigned,  to  the  payment  of  the  notes  signed  by  the 
134  assignor,  and  then  pay  over  the  surplus  to  Bates,  the  defendant 
would  be  held  to  apply  the  proceeds  to  pay  the  notes.  But 
he  would  not  be  so  held,  if  the  goods  were  assigned  to  him  in 
order  that  with  the  proceeds  he  might  indemnify  himself  against 
his  liabilities,  and  pay  over  the  surplus  to  Bates.  And  such  is 
clearly  the  character  and  effect  of  this  assignment.  Bates  has 
a  claim  against  tlie  defendant  for  all  the  property  not  required 
for  the  indemnity  of  the  defendant,  and  the  assignment  does 
not  enlarge  his  liability. 

DefendaiU  defaulted. 

*  See  Barrett  v.  Letoif,  2  Pick.  (2d  ed.)  125,  note  1 ;  1  Evaae't  Pothier.  306 
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BfiZAtEEL  FiSKE  versus  Timothy  Parker. 


A  non-comiiiiuioDed  officer  or  private  io  the  militia^  who  ia  ordered  by  the  < 
ing  officer  of  bb  oompany  to  warn  the  members,  is  not  juelified  ia  wholly  disobeys 
iug  the  order,  becaoee  the  number  required  to  be  warned  by  him  it  mreaaoaably 
large,  but  he  mutt  execute  lo  much  of  the  order  as  lies  in  his  power. 

This  was  a  complaint  by  the  clerk  of  a  company  of  militia 
in  the  to^n  of  Holden,  against  the  defendant,  a  private  in  the 
company,  for  disobeying  an  order  of  the  commanding  o£Bcer. 
The  complaint  was  founded  on  Si.  1821,  c.  92,  §  10. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Howe 
J.,  it  was  proved  that  an  order  was  issued  by  the  commanding 
officer  of  the  company,  requiring  the  defendant  to  Warn  a  cer- 
tain number  of  persons,  among  whom  were  those  mentioned  in 
the  complaint,  which  order  was  delivered  to  the  defendant  on 
August  25th,  1826,  about  9  o'clock  in  the  forenoon,  and  that  he 
wholly  neglected  to  execute  it.  The  defendant  proved  that  he 
had  only  that  day  in  which  to  execute  it ;  that  the  day  was 
rainy  ;  that  he  did  not  owj  a  horse  ;  and  that  he  must  have 
travelled  twenty-five  or  thirty  miles  to  have  warned  all  the  per- 
sons named  in  the  order. 

Th*e  complainant  offered  to  prove,  that  the  duty  of  warning 
the  company  to  appear  at  the  muster  in  question,  was  imposed 
with  fairness  and  impartiality,  on  three  members,  of  whom  the 
defendant  was  one  ;  that  ihe  other  two  performed  their  duty, 
and  one  of  them  did  it  on  foot ;  that  orders  to  warn  the  com<  1S6 
pany  were  usually  issued  to  two  or  three  persons  and  no  more ; 
that  the  defendant  might  have  warned  all  the  persons  named  in 
the  complaint,  by  travelling  seven  miles,  and  one  of  them  by 
travelling  two  miles.  This  evidence  was  all  rejected,  and  the 
jury  were  instructed,  that  if,  under  the  circumstances,  they  be- 
lieved it  was  unreasonable  to  require  the  defendant  to  execute 
the  order,  they  would  find  a  verdict  in  his  favor,  although  they 
should  be  of  opinion  that  he  could  have  warned  the  persons 
mentioned  in  the  complaint. 

A  verdict  was  returned  for  the  defendant. 

To  the  rejection  of  the  testimony  offered  as  above  stated  anti 
to  the  foregoing  instructions,  the  complainant  excepted. 

J.  DavU  and  Mhn^  for  the  complainant.  OeL  9lk 
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tUke  BumridCj  for  the  defendant. 

Ptrker.  ^^^  Curiam.     From  the  nature  of  the  evidence  re^eetedi 

Q^  Ij^^  the  instructions  of  the  judge  must  have  been,  that  if  the  jury 
thought  it  unreasonable  to  require  the  defendant  to  warn  all  the 
persons  named  in  the  order,  he  was  not  obliged  lo  warn  any 
of  them.  We  think  this  was  incorrect.  The  commanding 
o£Bcer  is  authorized  to  require  this  duty,  and  a  non-commis- 
sioned officer  or  private  has  no  right  to  inquire  into  tl^  reason- 
ableness of  the  order,  or,  at  least,  he  does  so  at  his  peril.  It 
may  be  that  he  has  a  good  excuse  for  not  performing  it  in  full, 
as  that  he  is  physically  unable,  but  he  is  not  excused  from  per- 
forming such  part  of  it  as  may  be  within  hie  power.^ 

JV*«w  irial  granUd. 


Robert  Fuller  versus  Abner  Wheelock,  2d. 

Bifereet  may  examine  an  interested  witnen. 

A  person  who  had  been  authoriied  by  tbe  plaintiff  to  reoeife  ibe  money  doe  to  the 
plaintiff  from  the  defendant  on  an  account,  and  who  had  gifen  the  defendant  a  re- 
ceipt for  tbe  amount,  was  hdd  to  be  incompetent,  by  reason  of  iniereit,  to  prove 
chat  no  money  bad  been  paid  to  him. 

It  was  alto  hdd^  that  auch  witneaa  wna  not  competcoty  within  the  escq)CioB  n Vfard 
to  agents. 

Assumpsit  upon  promissory  notes,  and  upon  an  account 
annexed  to  the  writ. 
136  The  action  was  referred  under  a  rule  of  this  Court.     The 

defence  before  the  referees  was,  an  alleged  payment  to  Elijah 
White,  as  the  agent  of  the  plaintiff.  The  defendant  produced 
the  account,  and  a  receipi  in  full  of  the  same  signed  by  White. 
The  notes  were  in  the  possession  of  the  plaintiff,  with  the  name 
of  the  defendant  torn  ojf.  The  plaintiff  called  White  for  the 
purpose  of  proving  that  the  money  was  not  paid  to  him  by  the 
defendant,  and  that  tbe  defendant's  name  was  taken  from  the 
notes,  and  the  receipt  was  given,  by  mistake.  The  defendant 
examined  White  upon  the  voir  dirty  and  be  testified  that  he 
was  the  authorized  agent  of  the  plaintiff  to  receive  the  money 
of  tbe  defendant,  and  that  he  tore  off  the  defendant's  name 

>  See  Revised  Stat.  c.  12,  §  91,  lOP 
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drom  che  notes,  and  that  be  made  and  signed  die  receipt  pro**  FvUer 
duced ;  be  further  testified,  tbat  he  bad  never  received  any  re-  wheelock. 
lease  or  discbarge  from  the  plaintiff.  Thereupon  the  defend- 
ant  objected  that  the  witness  was  incompetent,  on  account  of 
his  interest  in  the  event  of  the  suit,  but  the  referees  admitted 
him  to  testify ;  and  thejf  made  a  report,  awarding  a  certain  sum 
to  the  plaintiff,  '^  on  condition  tbat  White  shall  he  adjudged  by 
the  justices  of  the  Supreme  Judicial  Court  to  have  been  legal- 
ly admitted  to  testify  in  the  cause ; ''  otherwise  they  awarded 
to  the  defendant  his  costs. 

Davis  and  dflUen,  for  the  plaintiff.  The  referees  intended  Oct.  M 
tbat  the  testimony  of  White  should  be  in  the  case,  if  they 
had  power  to  admit  it ;  and  it  is  clear  that  they  had  authority 
to  examine  interested  witnesses,  and  even  the  parties  them- 
selves. Uayd  V.  wirchbowley  3  Taunt.  334 ;  Kyd  on  Awarda» 
95,  96. 

White  would  be  a  competent  witness  in  a  court  of  law.  He 
had  no  interest  in  the  event  of  the  suit.  The  verdict  could 
not  be  given  in  evidence  for  or  against  him.  Carter  v.  Pearee^ 
1  T.  R.  163.  He  stands  indifferent  between  the  parties,  being 
liable  to  one  or  the  other  for  the  money^  if  he  has  received 
any. 

As  an  agent,  White  is  a  competent  witness,  from  the  neces 
sity  of  the  case.     Phillips  v.  Bridge^   1 1    Mass.   R.   243 ; 
Brown  V.  Babcoek,  3  Mass.  R.  39  ;  Fisher  v.  WiUard^  IS 
Mass.  R.  379  ;  Cushman  v.  Loker^  3  Mass.  R.  106  ;  2  Stark. 
Ev.  767. 

Hoar^  /..  Daoisy  of  Charlton,  and  Merrick^  amira^  to  show  137 
tbat  the  witness  was  incompetent,  cited  3  Stark.  Ev.  747, 
767  ;  ]  Phil  Ev.  (2d  ed.)  99,  100  ;  Oretn  v.  Mw  River  Co.^ 
4  T.  R.  589  ;  Gevers  v.  Maintoaring,  I  Holt,  139 ;  MiUer 
V.  Falconer^  1  Campb.  351  ;  Anderson  v.  HayeSy  3  Teates, 
95. 

Per  Curiam.  The  award  in  this  cause  is  to  be  construed  Oct  yM 
like  all  other  written  documents,  according  to  the  meaning  and 
effect  of  the  words  used,  and  the  referees  cannot  be  called  as 
witnesses,  to  state  what  their  meaning  and  intent  was,  in  the 
language  which  they  employed.  If  such  testimony  would  vary 
the  construction,  i   <s  inadmissible,  being  in  effect  to  alter  their 
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award,  after  their  powers  were  at  an  end;  if  otherwise,  it 
would  be  immaterial. 

The  referees  make  their  award  in  one  way,  on  condition 
that  Elijah  White,  who  was  admitted  to  testify  before  the  ref- 
erees, shall  be  adjudged,  by  the  justices  of  the  Supreme  Ju- 
dicial Court,  to  have  been  legally  admitted  to  testify.  By  the 
true  construction  of  this  award,  we  think  the  question  intended 
to  be  submitted  to  the  Court,  was,  whether  White  was  a  com- 
petent witness,  according  to  the  legal  rules  of  evidence,  not 
whether  he  could  be  admitted  under  the  extraordinary  powers 
▼ested  in  the  referees,  as  arbitrators,  without  regard  to  his  legal 
competency.  We  think  there  is  no  doubt  that  the  referees 
might  receive  the  testimony  of  an  incompetent  witness,  if  in 
their  judgment  the  justice  of  the  case  required  it ;  but  that 
their  intention  was,  as  expressed  in  their  award,  to  found  their 
decision  upon  legal  and  competent  evidence. 

The  question  then  is,  was  this  witness  incompetent  by  rea- 
son of  interest,  and  the  Court  are  of  opinion  that  he  was.  He 
was  the  acknowledged  agent  of  the  plaintiff  to  receive  the 
money  ;  his  receipt  was  primd  facie  evidence  that  he  had  re- 
ceived it,  and  the  plaintiff  had  given  him  no  release.  If  the 
plaintiff  failed  in  this  suit,  he  would  have  an  immediate  action 
against  the  witness  for  money  had  and  received,  an  action 
which  a  recovery  in  this  suit  would  bar.  Tf  the  plaintiff  should 
prevail  in  this  suit,  the  defendant  would  have  no  action  over 
against  the  witness,  to  recover  back  the  money,  without  being 
obliged  to  prove  not  only  that  he  had  paid  the  money  accord- 
ing to  the  terms  of  the  receipt,  but  also  that  the  witness  had 
been  guilty  of  some  breach  of  trust,  towards  the  party  of 
whom  the  money  was  received,  so  as  to  bring  the  case  within 
the  principle  of  Fowler  v.  Shearer^  X  Mass.  R.  23.^  Other- 
wise, the  witness  being  duly  authorized  to  receive  the  money, 
would  be  responsible  to  his  principal  only,  and  not  to  the  de- 
fendant. We  think,  therefore,  that  his  direct  interest  on  one 
side,  was  not  balanced  by  an  equal  interest  on  the  other  side, 
and  that  he  was  not  a  competent  witness. 

Nor  does  the  witness  come  within  the  exception  ra  regard 


*  See  1  Stark,  i^vid.  (5th  Am.  ed.)  Ill  «(  Mf. 
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to  agents.     This  exception  is  founded  upon  considerations  of       Fuller 
necessity  and  great  public  convenience,  for  the  sake  of  trade,    Wbeelook 
and  the  common  usage  of  business.      These  considerations  ' 

cannot  apply  where  a  witness  is  called  to  testify  to  facts  out  of 
the  usual  and  common  course  of  business,  and  to  contradict 
and  deny  the  effect  of  those  acts  which  he  appears  to  have 
done  as  such  agent. 

We  are  therefore  of  opinion,  that  by  the  terms  of  the  alter- 
native award,  the  defendant  is  entitled  to  recover  bb  costs,  and 
judgment  must  be  rendered  accordingly. 


Daniel  Kent  versus  Phiiteas  Waits. 

\n  eMemeot  apparteoant  to  land  will  pas  by  a  deed  of  the  land,  witboot  an  csprMi 

grant  of  the  eanment  or  of  the  privilegei  and  appartenaooea« 
A  right  of  way  by  prescription  may  be  acquired  in  forty  yeart. 
Evidence  of  the  advene  me  of  way  for  a  mifficient  length  of  tiine,  by  the  ownera  of 

a  fiurm  and  any  other  peraone  having  oocaaion  to  use  it,  will  aottain  the  aUegation 

of  a  preacripiive  right  in  the  ownen  of  the  farm,  notwithstanding  it  sbowi  a  right 

by  cuitom  in  other  persona. 

Cass  for  obstructing  a  way  leading  from  a  wood-lot  belong- 
ing to  the  plaintiff,  over  the  defendant's  pasture,  to  Flip  lane  in 
Leicester.  The  three  first  counts  in  the  declaration  described 
the  way  as  appurtenant  to  the  wood-lot ;  the  fourth  and  fifth 
alleged  a  prescriptive  right  to  the  way  in  the  plaintiff  and  all 
those  who  were  owners  of  the  farm  on  which  he  lived. 

At  the  trial,  before  Parker  C.  J.,  it  appeared,  that  on  April  ISO 
20th,  1777,  one  Sylvester,  who  originally  was  the  owner  of  both 
the  wood-lot  and  the  pasture,  conveyed  the  pasture  to  Liver- 
more  and  Jackson,  '^  reserving  to  himself  and  to  his  heirs  and 
assigns  a  drift- way  across  the  above  sold  land."  After  several 
intermediate  conveyances,  with  the  same  reservation  to  Sylves* 
ter,  the  land  was  granted  to  the  defendant  without  any  express 
reservation. 

On  July  1st,  1779,  Sylvester  conveyed  one  half  of  the  wood* 
lot  to  one  Stone  with  all  the  privileges  and  appurtenances  be- 
longing to  it.  On  August  3d,  1793,  Sylvester  conveyed  the 
othei  half  of  the  wood-lot  to  one  Thacher,  together  with  the 
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Kent  right  of  way  which  be  had  reserved  in  the  deed  to  Liveriuore 
Waite  ^^  Jackson.  By  several  conveyances  this  same  half  passed 
to  Stone,  but  in  none  of  these  deeds  is  any  mention  made  of 
the  right  of  way  ;  nor  is  there  any  grant  of  the  privileges  and 
appurtenances.  Stone,  who  had  thus  become  the  owner  of 
the  whole  of  the  wood-lot,  on  March  6th,  1807,  conveyed  it  to 
Earle,  with  all  the  privileges  and  appurtenances.  In  1811, 
Earless  administrator  conveyed  it  to  Denny,  without  any  notice 
of  the  right  of  way,  and  after  an  intermediate  conveyance  it 
was  conveyed  to  the  plaintiff,  in  1812,  with  all  the  privileges 
and  appurtenances. 

The  defendant  contended  that  the  original  right  of  way,  as 
reserved  by  Sylvester,  was  extinguished,  because  in  some  of 
the  conveyances  of  the  wood-lot  there  was  no  mention  of  the 
right  of  way  and  no  grant  of  privileges  and  appurtenances. 

It  was  proved  that  the  plaintiff  had,  ever  since  the  purchase 
of  the  wood-lot,  used  this  way  for  the  purpose  of  carting  wood 
to  the  village  for  sale,  and  for  other  purposes,  and  that  Stone, 
his  grantor,  had  used  it  in  the  same  way.  The  way  had  been 
kept  in  repair  by  the  plaintiff,  the  neighbours  who  used  it  as- 
sisting. No  objection  to  the  use  of  the  way  by  the  owners  of 
the  wood-lot,  was  ever  made  by  the  owners  of  the  pasture  be- 
fore the  pasture  was  purchased  by  the  defendant,  which  was  in 
1823. 

In  regard  to  the  prescriptive  title,  it  was  proved  that  the 
plaintiff's  ancestors,  owners  of  the  farm  which  he  now  owned, 
to  which  the  wood-lot  adjoins,  used  the  way  for  passing  and 
I4(  repassing  on  foot,  with  horses,  teams,  &c.  for  more  than  fifty 
years  past  and  up  to  sixty ;  but  it  also  appeared,  that  it  was 
passed  in  the  same  manner  by  any  other  persons  who  had  oc- 
casion to  go  that  way.  It  also  appeared,  that  the  plaintiff  might 
pass  from  the  wood-lot  through  his  own  farm,  to  the  place 
where  the  way  in  question  comes  out  in  Flip  lane,  but  by  a 
circuitous  route,  the  difference  in  distance  being  a  mile  and  a 
half. 

The  defendant  contended  that  the  use  of  the  way,  as  proved, 
did  not  support  the  counts  on  a  right  of  way  by  prescription^ 
and  that  on  none  of  the  counts  could  the  plaintiff  recover. 

The  facts  above  stated  being  clearly  proved;  it  was  agreed 
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that  a  DODSuit  or  default  should  be  entered,  according  as  the        Kent 
Court  should  determine  the  law  of  the  case.  Waite. 

Mwton  and  Flint,  for  the  plaintiff,  contended  that  the  right  Oct,gtk 
of  way  passed  as  appurtenant  to  the  wood-lot,  without  being 
expressly  mentioned  in  the  deeds  and  without  the  clause  cum 
pertiMntiis.  Co.  Lit.  307  a,  121  b  ;  Whistler's  case,  10  Co. 
64  a  ;  2  Bl.  Com.  22 ;  Jaektan  v.  Hathaway j  15  Johns.  R. 
447  ;  Hniite  v.  Crawford^  10  Mass.  R.  183  ;  Story  v.  Odin^ 
12  Mass.  R.  157. 

In  regard  to  the  plaintiff's  claim  by  prescnption,  they  cited 
Coolidge  V.  Lamed,  8  Pick.  504  ;  Odionu  v.  Wade,  5  Pick. 
421  ;  and  as  to  the  difference  between  prescription  and  cus- 
tom, Orimstead  v.  Marhwe,  4   T.  R.  717  ;  Bean  v.  Bloom, 

2  W.  Bl.  926  ;  Oateward's  case,  6  Co.  59  i  ;  3  Dane's  Abr. 
247,  c.  79,  art.  3,  §  2. 

Washhum,  for  the  defendant.  There  is  a  variance  between 
the  evidence  and  the  declaration.  The  evidence  shows  a  cus- 
tom, and  the  plaintiff  should  have  prescribed  for  a  right  of  way 
by  virtue  of  the  custom,  and  not  as  the  owner  of  a  particular 
parcel  of  land.     3  Dane's  Abr.  246,  247,  c.  79,  art.  3  ; 

3  Cruise's  Dig.  tit,  31,  Prescriplion,  c.  1,  §  7,  21  ;  2  Bl. 
Com.  363;  3  Balk.  279;  4  Co.  32;  Co.  Lit.  113  6;  1 
Dane's  Abr.  528,  c.  26,  arU  5  ;  Bean  v.  Bloom,  2  W.  Bl. 
926. 

The  right  of  way  did  not  pass  by  the  deed  to  Denny  in 
181 1,  for  want  of  the  clause  cum  pertinentiU,  as  it  was  not  nec- 
essary to  the  enjoyment  of  the  land  granted,  and  the  insertion 
of  this  clause  in  subsequent  deeds  is  of  no  avail.  Gayetty  v. 
Beihune,  14  Mass.  R.  49  ;  fVhalley  v.  Thompson,  1  Bos.  &  141 
Pul.  371  ;  Grant  v.  Chase,  17  Mass.  R.  443;  Manning  v. 
Smith,  6  Connect.  R.  291  ;  Beaudely  v.  Brook,  Cro.  Jac. 
190  ;  Doane  v.  Broad   Street  Jissociation,  6   Mass.  R.  334 ; 

4  Cruise's  Dig.  tit.  32,  Deeds,  c.  3,  §  27 ;  Shep.  Touch.  92. 
Wilde  J.  delivered  the  opinion  of  the  Court.     The  plain-     Oti  13tt 

tiff  relies  on  two  titles  to  the  right  of  way  claimed  in  the  writ, 
the  one  by  grant,  the  other  by  prescription ;  either  of  which,^ 
as  appe  ring  in  evidence,  is  sufficient  to  maintain  the  action. 

In  1777,  one  Peter  Sylvester  was  the  owner  of  the  lot  of 
land  on  which  the  right  of  way  is  claimed  ;  and  also  of  the 
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Kent  wood-lot  now  owned  by  the  plaintiff.  In  the  deed  of  Sylvester 
Wftite.  ^^  Livermore  and  Jackson,  under  which  the  defendant  claims 
by  divers  mesne  conveyances,  there  is  a  reservation  made  of  a 
right  of  way  across  the  land  granted  to  the  wood-lot,  in  favor 
of  Sylvester,  his  heirs  and  assigns.  The  right  of  way  is  thus 
made  appurtenant  to  the  wood-lot,  and  has  been  so  claimed 
and  used  by  the  tenants  thereof  ever  since. 

It  is  admitted  that  the  plaintiff  has  a  valid  title  to  the  wood- 
lot,  but  it  is  denied  that  he  has  any  title  to  the  right  of  way  ; 
because  in  some  of  his  title  deeds  there  is  no  express  grant  of 
the  right  of  way,  nor  of  the  appurtenances  of  the  wood-lot. 
But  this  omission  is  not  material,  for  the  principle  seems  to  be 
well  settled,  that  a  right  of  way,  or  other  easement,  appurte- 
nant to  land,  will  pass  by  a  grant  of  the  land,  without  any  men- 
tion being  made  of  the  easement  or  the  appurtenances.  This 
principle  is  laid  down  by  Lord  Coke^  and  is  supported  by  a 
strong  current  of  authorities.^  There  is  a  dictum  to  the  con- 
trary in  the  case  of  Higgins  v.  Grants  Cro.  Eliz.  18,  but  it  is 
wholly  unsupported. 

It  has  been  argued,  that  a  right  of  way  will  not  pass  as  inci- 
dent to  a  grant,  unless  the  way  is  strictly  necessary  for  the  en- 
joyment of  the  thing  granted.  This  is  true  in  regard  to  ways 
of  necessity.  But  the  right  of  way  claimed  by  the  plaintiff  has 
no  such  origin,  and  the  cases  cited  in  support  of  this  position 
are  not  applicable.  The  plaintiff's  right  is  derived  from  an 
express  reservation  ;  the  easement  reserved  was  made  for  the 
accommodation  of  ihe  wood-lot,  and  thus  became  appurtenant 
14S  to  it ;  and  as  it  belonged  to  this  lot,  so  it  passed  with  it  without 
being  named.  This  title,  therefore,  is  well  maintained,  and 
fully  supports  the  three  first  counts. 

The  two  last  counts  were  founded  on  a  prescriptive  title, 
and  that  also  is  well  maintained  by  the  evidence.  It  was 
proved  that  the  plaintiff  and  his  ancestors,  owners  of  the  farm 
adjoining  the  wood-lot,  had  used  and  enjoyed,  without  inter- 
ruption, a  way  over  the  defendant's  lot,  for  upwards  of  forty 
^  years  :  a  sufficient  length  of  time  to  establish  a  title  by  pre- 

>  See  Uniied  States  v.  JSpplOon,  1  Sumner,  492 ;  3  Kent's  Comm.  (3d  e<L 
490;  Hmivdr.  Robinson,  3  Mason,  272;  Plant  v.  Jaimss,  5  Barn.  4b  Adnlpb 
791. 
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scription ;  [as  was  again  decided  in  the  case  of  Mehnn  v        Rem 
Whiting,  post,  295.]*  Wdui. 

It  has  been  argued,  that  the  evidence  proved  a  custom,  and '"^ 

not  a  prescriptive  right ;  but  we  think  it  proved  both  a  pre- 
scriptive title  in  the  plaintiff,  and  a  right  by  custom  in  others ; 
and  their  rights  are  not  bconsistent.  Different  persons  maj 
have  a  right  of  way  over  the  same  place  by  different  titles,  one 
by  grant,  another  by  prescription,  and  a  third  by  custom  ;  and 
each  must  plead  his  own  title,  and  if  he  proves  it,  it  is  suffi- 
cient, although  he  may  also  prove  a  title  in  another,  provided 
the  titles  are  distinct  and  not  inconsistent.  There  seems, 
therefore,  to  be  no  valid  objection  to  either  of  these  titles,  and 
the  defendant,  according  to  agreement,  is  to  be  defaulted. 


Central  Turnpike  Corporation  versus  Joseph 
Valentine. 

Where  pepen  of  a  oorpontioD,  which  the  clerk  of  Uie'corpontion  teitified  were  loit, 
had  been  intrusted  by  him  to  other  individual*  for  a  temporary  purpoM,  a  long 
time  before  the  trial  at  which  they  were  wanted,  it  wae  hM^  that  the  teitimony  ef 
•acb  indinduals  wae  not  neoeaiary  in  order  to  lay  a  foundation  for  the  admiaeioa 
of  eecondary  eridenoe  of  the  contenu  of  the  paperv. 

Where  the  capital  itock  of  a  corporation  ii  required  by  the  charter  to  be  divided  into 
a  fixed  number  of  eharee,  in  an  action  brought  by  the  corporation  againet  a  nib- 
•eriber  for  itock,  to  recover  an  aMenment  laid  for  the  general  purpoeet  of  the  cor- 
poration, the  pfaiintifTi  mutt  prove  that  the  whole  number  of  iharea  were  taken  up 
before  the  aaieannent  was  laid,  and  if  any  peraone  subtcribed  on  a  condition  prece- 
dent, that  fuch  condition  hae  been  either  performed  or  waived. 

Assumpsit  to  recover  the  assessments  upon  sixteen  sharcb 
n  the  Central  Turnpike  Corporation,  alleged  to  have  been 
subscribed  for  by  the  defendant.     The  cause  was  tried  before        143 
Parker  C.  J. 

The  act  of  incorporation  (St,  1824,  c.  13,)  provides,  that 
the  stock  of  the  corporation  shall  be  divided  into  400  shares  of 
$  75  each  ;  and  that  no  person  shall  be  held  to  pay  a  greater 
sum  than  $  75  on  any  share  by  him  subscribed  for. 

The  subscription  papers  contained  a  promise  of  the  sub- 


^See  Reed  ▼.  NorthjieU,  13  Pick.  !)4;  Revised  Stat  c.  119;  ValenJtine  v. 
BotUm,  ^  Fick.  75 ;  HinekUy  --.  Hastings,  2  Pick.  (s2d  ed.)  164, 165,  note. 
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CentTAi      scribers  to  paj  the  sums  which  should  be  assessed   on  their 
Turn.  Corp.     • 
^^     "   snares. 

Valentine.  The  subscription  paper  said  to  have  been  signed  by  the  de- 
fendant, was  not  produced,  but  was  alleged  to  be  lost.  It  was 
proved  that  Harrington,  the  former  clerk  of  the  corporation, 
was  dead,  and  bis  administrator.  Train,  testiEed  that  he  had 
come  into  possession  of  all  Harrington's  papers,  among  which 
were  some  relating  to  this  turnpike,  but  there  was  no  subscrip- 
tion paper.  And  the  present  clerk,  a  member  of  the  corpora- 
tion, who  succeeded  Harrington,  made  oath  that  there  was  no 
such  paper  now  on  the  files.  At  a  meeting  of  the  corporation 
on  June  27th,  1826,  £.  Warren  was  chosen  clerk  pro  Umpcrty 
and  at  a  meeting  on  September  20th,  1826,  S.  Fbke  was  cho- 
sen clerk  pro  tempore. 

It  appeared  by  the  records  of  the  corporation,  that  names 
purporting  to  be  the  names  of  subscribers,  with  the  number  of 
shares,  were  entered  therein  ;  and  that  the  defendant  was  pres- 
ent at  many  of  the  early  meetings,  sometimes  acting  as  chair- 
man, and  there  was  parol  evidence  sufficient,  if  admissible,  to 
prove  that  he  subscribed  for  sixteen  shares. 

The  subscriptions  were  made  on  several  papers,  which  were, 
at  the  time  of  subscribing,  in  the  hands  of  persons  who  were 
then  acting  as  agents  or  directors  of  the  corporation.  These 
agents  or  directors  were  not  produced  as  witnesses  ;  nor  did  it 
appear  that  any  inquiry  had  been  made  of  them,  although  the 
defendant  objected  to  the  admission  of  secondary  evidence  un- 
til such  inquiry  should  have  been  made.  These  papers  had 
been  returned  to  the  clerk  and  were  kept  very  carelessly  by 
him,  and  some  of  them  were  lost. 

It  did  not  appear,  however,  that  the  number  of  shares,  into 
144  which  the  stock  was  divided,  was  taken  up,  until  the  day  on 
which  the  last  assessment  was  made,  when  several  persons  sub- 
scribed for  nine  shares,  the  number  found,  upon  an  examination 
of  all  the  documents,  to  be  deficient.  This  was  done  in  No- 
-  vember  1826,  and  an  assessment  of  $  13  on  a  share  was  then 
made  and  notified  in  the  newspapers.  It  was  testified  that  at 
this  time  the  directors  examined  all  the  subscription  papers  and 
books,  and  found  there  were  but  nine  shares  deficient.  This 
was  all  the  evidence  of  the  amount  of  the  deficiency. 
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Although  the  books  of  the  corporation  aod  the  treasurer's      Central 
list  of  assessments  and  payments  were  produced,  it  did  not  ap-     "'"'^^  ^^ 
pear  that  any  assessments  had  been  made  on  the  full  number  of    Valentiiie. 
shares.     The  only  evidence  as  to  this  came  from  the  testimony 
before  stated.     The  votes  for  the  assessments  were  general, 
not  specifying  the  number  of  shares  upon  which  the  assessments 
were  made.     It  appeared  that  the  several  directors  were  au- 
thorized to  receive  assessments  ;  the  treasurer's  books,  there- 
fore, would  not  show  the  number  of  shares  on  which  assess- 
ments had  in  fact  heed  paid. 

It  was  testified  by  Fiske,  that  in  November  1826  the  de- 
fendant was  chosen  president  of  the  corporation,  but  that  he 
declined  ;  saying  that  he  was  willing  to  pay  on  his  shares,  and 
that  the  money  was  ready  whenever  they  chose  to  call. 

Some  of  the  subscriptions  were  conditional  in  regard  to  the 
route  of  the  road,  but  it  was  stated  that  nearly  all  the  subscrib- 
ers had  paid  their  assessments.     The  road  had  been  finished. 

The  jury  were  instructed,  that  if  they  believed  the  first  as- 
sessment of  two  dollars  on  a  share  was  wanted  for  preliminary 
expenses,  for  surveying  and  locating  the  road,  &c.  and  if  they 
were  satisfied  that  the  defendant  had  subscribed  in  the  form 
supposed,  the  plaintifl^s  were  entitled  to  recover  that  sum  ;  as 
also  the  last  assessment,  if  the  jury  were  satisfied  that  all  the 
deficient  shares  had  been  subscribed  for  before  it  was  laid  ;  but 
that  the  intermediate  assessments  the  plaintiffs  could  not  recov- 
er.    A  verdict  was  returned  accordingly  for  the  plaintiffs. 

The  defendant  moved  for  a  new  trial,  because  of  the  admis- 
sion of  evidence,  other  than  the  subscription  paper,  to  prove 
his  promise  ;  and  because  of  the  instructions  to  the  jury. 

Hoar  and  Merrick,  for  the  defendant,  insisted,  that  as  a  sub-         145 
scription  paper  with  the  defendant's  signature  was  not  produced,       ^^  ^^ 
secondary  evidence  of  his  promise  could  not  be  admitted  until 
all  the  persons,  who  from  time  to  time  had  been  intrusted  with 
the  papers  of  the  corporation,  should  have  been  called  to  give 
an  account  of  them. 

If  the  defendant  was  a  subscriber,  he  is  liable  for  the  assess- 
ment made  to  defray  preliminary  expenses  ;  but  be  cannot  be 
compelled  to  pay  the  last  assessment,  as  the  evidence  tended 
to  snow,  that  when  it  was  laid,  all  the  shares  had  not  been 

VOL.  X.  10  i« 
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Centra]      taken  up.     Part  of  the  subscriptions   were  conditional,  and 

^     ^'  there  was  no  evidence  that  the  conditions  had  been  performed 

Valentine,    or  waived.     Sahm  Mill  Dam  Corp,  v.  Ropes,  6  Pick.  23  ;  1 

Chit.  PL  309  ;  Com.  Dig.  Pleader,  C5l  ;  AppletonY.  Crown- 

inshieldj  3  Mass.  R.  443 ;  Couch  v.  IngersoU,  2  Pick.  292. 

/.  Davis,  C.  Mkn  and  Barton,  for  the  plaintiffi.  In  regard 
to  the  admissibility  of  the  secondary  evidence,  they  cited 
Taunton  ^c.  Tump.  Corp.  v.  Whiting,  10  Mass.  R.  327  ; 
Welsh  V.  Barrett,  15  Mass.  R.  380 ;  Jonts  v.  Falts.  5  Mass. 
R.  101  ;  Daffisv.  Spooner,  3  Pick.  284,  [2d  ed.  286,  note ;] 
Taunton  Bank  v.  Richardson,  5  Pick.  436,  [2d  ed.  442, 
note ;]  Mams  v.  Leland,  7  Pick.  62. 

It  is  sufficiently  proved,  that  all  the  shares  were  taken  up 
before  the  last  assessment  was  laid.  There  is  no  evidence  of 
a  loss  of  papers  in  November  1826,  and  if  all  the  papers  were 
then  present  when  the  directors  made  the  computation  by 
which  it  appeared  that  nine  shares  were  not  subscribed  for, 
we  are  to  suppose  that  they  examined  the  subscription  papers. 
The  defendant  said  he  was  ready  to  pay  the  last  assessment, 
and  he  is  estopped  to  deny  that  all  the  shares  were  taken  up. 
It  is  to  be  presumed  that  the  directors  took  into  view  the  con- 
ditions on  which  some  of  the  subscriptions  depended,  and  that 
they  had  been  either  performed  or  waived.  The  burden  is 
on  the  defendant  to  show  that  they  have  not  been  complied 
with,  and  that  any  person  has  annulled  his  subscription  on  that 
account. 
Od.  ISth.  Per  Curiam.  The  secondary  evidence,  to  prove  that  the 
defendant  was  a  member  of  the  corporation,  was  properly 
admitted.  The  subscription  papers  had  been  in  the  hands  of 
146  several  persons,  and  the  objection  is,  that  they  should  all  have 
been  questioned  in  regard  to  the  papers.  The  Court  think 
this  was  not  necessary.  These  persons  were  employed  to 
procure  subscriptions,  and  after  procuring  them,  they  would 
naturally  return  the  papers  to  the  clerk  of  the  corporation  ;  and 
the  fact  that  the  papers  had  been  in  their  hands  for  a  temporary 
purpose,  would  pot  lead  to  the  presumption  that  they  still  con- 
tinued in  their  possession.  Further,  it  did  appear  that  the 
papers  had  been  returned  to  the  clerk  by  these  agents ;  and 
therefore  it  could  not  be  necessary  to  call  them  as  witnesses,  m 
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order  to  the  admissioD  of  secondary  evidence.     It  was  also      Central 
said,   that  at  two  meetings,   two  different  persons  bad  been     ^"^^^  ^^ 
chosen  clerks  pro  tempore,  who  might  have  possession  of  the    Valentine. 
papers.     But  each  was  chosen  to  make  the  record  for  the  par* 
ticular  meeting  only,  and  this  would  not  constitute  him  the 
keeper  of  tlie  papers.* 

A  material  question  is,  whether  the  whole  number  of  shares 
in  the  capital  stock  were  taken  up,  at  the  time  when  the  assess- 
ment, now  sued  for,  was  laid.  If  they  were  not,  the  Court  are 
of  opinion,  on  the  broad  general  principles  laid  down  in  the 
case  of  Salem  JtKU  Dam  Corporation  v.  Ropes^  that  the  de- 
fendant is  not  liable  to  pay  assessments  laid  for  the  general 
purposes  of  the  act  of  incorporation.  And  it  manifestly  is  not 
proved  that  400  shares  were  subscribed  for.  We  should  ex* 
pect  it  to  appear  by  the  books  of  the  corporation,  whether  the 
whole  number  of  shares  were  taken  up  or  not,  and  what  were 
the  names  of  the  respective  proprietors  and  the  number  of 
shares  for  which  each  was  responsible,  so  that  a  party  interest- 
ed might  there  ascertain  the  fact  in  question.  But  we  do  not 
mean  to  say  that  this  is  indispensably  necessary  in  all  cases. 
The  books  may  be  destroyed  by  fire  or  other  accident.  But 
where  there  are  no  books  to  resort  to,  clear  and  satisfactory 
evidence  of  another  sort  should  be  required.  The  main  ground 
on  which  we  proceed  in  the  present  case  is,  that  the  subscrip- 
tions of  several  persons  were  upon  a  condition  precedent ;  one 
subscribes,  if  the  road  shall  be  made  in  such  a  place,  another, 
if  in  another  place.  The  plaintiffs  must  show  that  the  condi- 
tions have  either  been  complied  with  or  waived.  This  ha^ 
been  suggested,  but  the  burden  is  on  the  plaintiffs  to  prove  it.  147 
We  may  suppose  two  different  subscriptions  to  be  made  upon 
condijons  which  are  contradictory.  It  is  clear  that  both  con- 
ditions cannot  be  performed,  and  that  both  subscribers  should 
not  be  counted  as  shareholders. 

The  defendant  is  liable  for  his  proportion  of  the  smaller  as- 
sessment, laid  to  defray  the  preliminary  expenses  of  the  corpo- 
ration, although  the  shares  were  not  all  taken  up ;  but  the 
plaintifi  cannot  recover  for  the  larger  assessment. 

Jftw  trial  granted. 

»  Seel  Stark.  £▼.  (5th  Am.  ed.)  396  n  9eq,;  Pmgnandir.Smiik^QPiek.2n, 
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Elisha  Flagg  versus  Daniel  Upham. 

Where  m  note,  fifeo  by  a  puiaer  for  hi*  individual  debt  in  the  name  of  the  iriK,  «■• 
deliTend  by  the  payee  to  the  defendant,  the  other  partner,  to  aecure  it  by  an  attach- 
ment in  the  name  of  the  payee,  upon  the  defendant**  guarantying  the  payment  of  it, 
it  was  AeU,  tlmt  there  waa  a  eufficient  consideration  for  the  guaranty  ;  and  that  aa 
the  defimdant,  at  the  time  of  signing  the  gaaranty»  knew  for  what  oonsideratioo  the 
Bole  was  given,  he  coold  not  avoid  the  guaranty  on  the  ground  that  he  errooeouely 
■nppoied  himself  to  be  liable  on  the  note. 

Assumpsit  on  a  writtOD  promise  of  the  defendant  to  guar^ 
anty  the  payment  of  a  note  of  hand,  purporting  to  be  made  by 
E.  Valentine  &  Co.,  of  which  firm  the  defendant  was  a 
partner. 

A  witness  testified,  that  the  plaintiff  and  the  defendant  being 
together  on  the  day  of  the  date  of  the  guaranty,  it  was  stated 
that  the  plaintiff  was  to  let  the  defendant  have  the  note  to  send 
to  Maine,  where  Valentine  was  gone,  in  order  to  secure  it  by 
an  attachment  in  the  name  of  the  plaintiff.  The  plaintiff  said 
be  was  unwilling  to  do  this,  unless  he  could  be  indemnified 
from  the  costs,  and  unless  the  defendant  would  promise  to  pay 
the  note.  The  defendant  agreed  to  this,  and  the  witness  drew 
up  the  paper  of  guaranty,  which  was  signed  by  the  defendant ; 
and  the  defendant  took  the  note  and  delivered  it  to  the  witness, 
who,  at  his  request,  sent  it  to  an  attorney  in  Maine,  where  an 
action  was  brought  upon  it,  which  ended  in  Valentine's  being 
committed  to  jail  and  being  released  upon  taking  the  poor  debt- 
or's oath  ;  so  that  nothing  was  obtained  from  the  note. 
M8  It  appeared  that  the  consideration  for  the  note  was  the  board- 

ing of  Valentine  and  his  wife  ;  for  which  Valentine  gave  the 
note  in  the  name  of  the  firm,  without  the  knowledge  of  the 
defendant.  When  the  defendant  made  the  guaranty,  he  knew 
of  the  consideration  for  the  note,  but  he  supposed  he  was  liable 
upon  it,  being  a  partner  of  Valentine  ;  afterwards,  haying  taken 
advice,  he  refused  to  comply  with  the  guaranty,  on  the  ground 
that  it  was  without  consideration,  he  not  being  liable  on  the 
note. 

A  nonsuit  or  default  was  to  be  entered,  according  as  the 
Court  should  determine  on  the  question  of  the  valicUty  of  the 
above  defence. 
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Dims  and  Mlen^  for  the  dereadant.    The  defendant's  prom-       Flag; 
ise  was  without  consideration.     His  undertaking  to  collect  the      Upbun. 
note  was  beneficial  to  the  plaintiff  and  disadvantageous  to  him-      OcLddu 
self.     Tenney  v.  Prinety  4  Pick.  385  ;  Tenn$y  v.  Prineej  7 
Pick.  243. 

The  promise  is  not  binding,  as  it  was  made  by  the  defend- 
ant under  a  mistake  of  his  rights.  The  contract  being  execu- 
tory, the  case  is  stronger  than  if  he  were  endeavouring  to 
recover  back  money  paid  under  such  mistake.  Garland  v. 
Sakm  Bankj  9  Mass.  R.  408  ;  Warder  v.  Tuekerj  7  Mass. 
R.  449  ;  Freeman  v.  Baynton^  ibid.  483  ;  May  v.  Coffin^  4 
Mass.  R.  341. 

Mvfton  and  Lincoln^  cantrip  as  to  the  sufficiency  of  the 
consideration,  cited  Hieka  v.  Burhans^  10  Johns.  R.  243  ; 
Pillans  V.  Mierop^  3  Burr.  1663 ;  Wilson  v.  CltmtnU^  3  Mass. 
R.  I  ;  Meredith  v.  Chute,  2  Ld.  Raym.  759. 

As  to  a  promise  made  under  a  mistake  of  law,  they  cited 
mil  V.  Green,  4  Pick.  114;  Lowry  v.  Baurditu,  3  Doug. 
467  ;  Stevens  v.  Lyneh,  12  East,  38  ;  BaitU  v.  Griffin,  4 
Pick.  6. 

Per  Curiam.  The  Court  are  of  opinion  that  the  defendant  OO.  IM 
is  liable  upon  this  contract  of  guaranty.  The  defendant  con- 
tends, that  the  original  note  was  not  a  partnership  transaction, 
and  therefore  that  there  was  no  consideration  for  the  guaranty. 
Whether  the  note  was  given  for  a  partnership  debt,  does  not 
distinctly  appear.  Generally  a  note  given  by  one  partner,  for 
the  subsistence  of  himself  and  family,  would  not  be  a  partner- 
ship debt,  nor  binding  upon  the  other  partner  without  his  con- 
sent ;  but  this  would  depend  upon  the  terms  of  the  copartner-  149 
sh'p.^  If  the  decision  of  the  cause  depended  upon  this  question 
of  fact,  it  would  deserve  further  examination,  but  we  tumk  it 
does  not. 

The  note  was  made  in  the  partnership  name,  purported  to 
bind  both  partners,  and  was  binding  upon  the  partners,  if  made 
with  their  consent.     Supposing  it  to  be  made  by  Valentine  for 


^  See  Chitty  on  Contr.  (4th  Am.  ed  )  203a,  note  2,  mnd  cases  oiled ;  ClUi- 
zoumes  v.  Edtoards,  3  Pick.  (2d  ed.)  9,  note  1 ;  Wldtaher  t.  Brown,  11  Mren- 
drll,  75  ;  Munro^  v.  Coopei   5  Pick.  412. 
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Flagg       his  seyeral  debt,  without  the  coDsent  of  the  defendant,  it  would 
Upbun.      °^^  indeed  be  binding  on  him,  but  no  one  else  could  make  the 
"  objection,  and  it  depended  on  himself,  to  insist  on,  or  to  waive 

the  objection.  Under  these  circumstances,  knowing  the  terms 
of  partnership  between  Valentine  and  himself,  and  knowing  the 
consideration  for  which  the  note  was  given,  we  are  of  opinion 
that  his  acknowledgment  of  his  own  liability,  and  his  express 
obligation  to  guaranty  the  payment,  were  a  waiver  of  any  ob- 
jection which  he  might  have  made  to  the  note,'  and  therefore 
that  this  guaranty  was  given  upon  a  good  consideration,  and 
that  he  is  bound  by  it.' 

Besides,  the  note  was  a  good  and  available  security  against 
Valentine,  and  we  are  of  opinion  that  the  surrender  of  the  note 
by  the  plaintiff  to  the  defendant^  with  authority  to  collect  the 
account,  and  to  pursue  the  remedy  upon  it  in  his  own  way, 
whereby  the  power  and  control  ofyhe  plaintiff  over  it  were 
suspended,  was  of  itself  a  sufficient  consideration  to  support  an 
express  and  deliberate  contract  of  guaranl^p.^ 

DefMiafU  defauUed. 
— ^ 

•  8m  Chitty  on  Contr.  (4th  Am.  ed.)  903a;  FoaUr  w.  j9iuirM0^2  Peniu^W. 
R.1G0. 

'  At  to  the  eonfideration  to  anpport  m  guanntj,  tee  Chittj  on  C^^.  (Itk 
Am.  ed.)  397  a)  and  caaei  cited  in  notes. 

«  0ee  aUUing  v.  Smith,  4  Pick.  99,  lOa 
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The  Inhabitants  of  Uxbridoe  versus  The  Inhabitants 
of  Seekonk*. 

A  Dottoe  by  the  overaeen  of  the  town  of  A.  to  those  of  the  towD  of  B.»  that  e»peuiw 
had  been  incarred  for  the  lopport  of  **  O,  S.  widow  of  O.  8.  who  wae  ao  iohabi* 
taot  of  B.,*'  waa  hdd  lo  be  tufficieot ;  for  the  meaniDg  of  theee  words  ii,  that  the 
widow  waa  an  inhabitant  of  B. 

la  an  action  by  a  town  for  the  npport  of  a  pauper  against  the  town  in  whieh  she  liad 
liai  settlement,  it  appeared  that  the  notice,  that  expenses  bad  been  incurred,  waa 
dated  Deoember  6ih,  1826,  and  was  delivered  to  the  defendants  on  Jannary  22d, 
1827.  It  was  held,  that  the  statute  limiution  of  two  years  after  the  caose  of 
aetloa  arose,  within  which  the  action  must  be  brought,  most  be  oompoted  froM  the 
daliTBry  of  the  notice,  and  not  from  its  date. 

Assumpsit  for  expenses  incurred  by  the  pldntiffs  in  the 
support  of  Olive  Smith,  a  pauper,  from  January  SOth,  1827,  to 
January  1 7th,  1829. 

Upon  a  case  stated  it  appeared,  that  the  pauper  resided  in 
Uxbridge,  and  was  chargeable  to  that  town  from  December  5tb, 
1826,  to  January  i7th,  1829.  The  settlement  of  the  pauper 
was  in  Seekonk.  On  January  22d,  1827,  the  following  no- 
tice from  the  overseers  of  Uxbridge  was  delivered  to  those  of 
Seekonk: — ^^ Uxbridge,  December  5,  1826.  Olive  Smith 
widow  of  Gaius  Smith  deceased  who  was  an  inhaMtant  of 
your  town  has  become  chargeable  to  the  town  of  Uxbridge, 
which  we  are  charging  to  your  town,  and  shall  continue  so  to 
do,  until  you  pay  the  charges  &c.  and  provide  for  her  in  fu- 
ture.** The  plaintiffs'  writ  was  dated  January  17th,  1829,  and 
was  served  on  the  19th  of  the  same  month. 

The  plaintiffs  were  to  become  nonsuit  or  the  defendants  to 
be  defaulted,  according  as  the  opinion  of  the  Court  should  be 
upon  this  statement  of  the  facts. 

By  the  St  1793,  c.  69,  §  9,  a  town  may  recover  the  ex- 
penses of  supporting  a  pauper  whose  settlement  is  in  another 
town,  provided  the  action  is  commenced  against  such  other 
town  *^  within  two  years  after  the  cause  of  action  arose." 

Mams,  for  the  plaintiffs.  ^^  Mi 

Kinnicutt^  for  the  defendants.  The  notice  is  insufficient ;  for 
It  does  not  state  that  the  pauper  had  a  settlement  in  Seekonk, 
but  only  that  her  deceased  husband  was  an  inhabitant  there. 
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It  does  not  necessarily  follow  that  the  widow  retains  the  settle 
ment  of  her  husband.  Qtiincy  v.  Brainiree^  5  Mass.  R.  86  ; 
Wtstminster  v.  Bernardstouy  8  Mass.  R.  104;  Embden  v. 
Jiugiuta,  12  Mass.  R.  $07  ;  ShtUesburyv.  Oxford^  16  Mass. 
R.  102 ;  Waif  oh  v.  Hopkintony  4  Pick.  358  ;  Jlndaver  v. 
CafUonj  13  Mass.  R.  547. 

This  action  is  barred  by  St.  1793,  c.  59,  §  9.  It  roust  be 
commenced  within  two  years  from  the  time  of  the  notice  ;  and 
the  time  of  this  limitation  is  to  be  computed  from  the  date  of 
the  notice,  and  not  from  its  delivery.  The  town  to  be  charged 
must  be  informed  of  the  state  of  facts  as  they  exist  within  two 
years  before  the  commencement  of  the  action.  But  the  no- 
tice in  this  case  did  not  contain  any  of  these  facts  ;  it  merely 
stated  that  on  December  5th,  1826,  (the  date  of  the  notice,) 
which  was  more  than  two  years  before  the  commencement  of 
the  action,  the  pauper  was  char6;eab1e,  &c.  Nor  is  this  diffi- 
culty removed  by  the  circumstance  that  the  notice  was  deliver- 
ed within  the  time  limited.  The  information  given  to  the  town 
to  be  charged  must  be  wholly  in  writing  ;  the  delivery  of  the 
notice  cannot  supply  any  defect  in  such  notice,  nor  alter  the 
written  statement.  It  cannot  make  a  notice  of  facts  existing 
on  December  5th,  1826,  apply  to  facts  existing  on  January 
22d,  1827.  In  Hallowell  v.  Harwich,  14  Mass.  R.  186,  the 
question  arose,  whether  a  new  notice  was  necessary  in  a  second 
suit  between  the  same  parties,  brought  for  the  expenses  of  sup- 
porting the  same  pauper,  and  it  was  held  to  be  necessary ;  be- 
cause the  town  to  be  charged  could  not  know  that  the  pauper 
continued  to  be  chargeable  ;  and  it  is  clear  that  a  redelivery  of 
the  old  notice  would  not  have  been  deemed  sufficient.  Wal- 
polev,  Hopkinton,  4  Pick.  358;  Medham  v.  Newton,  12 
Mass.  R.  452  ;  Dalton  v.  Hinsdakj  6  Mass.  R.  501  ;  Read- 
field  V.  Dresden,  12  Mass.  R.  317  ;  Townsend  v.  JBiUeriea, 
10  Mass.  R.  411  ;  Hartoich  v.  Hallotcellj  14  Mass.  R.  184; 
Belfaet  v.  Leominster,  1  Pick.  123. 

Per  Curiam,  The  defendants  object  that  the  notice  does 
aot  state  that  the  pauper  was  an  inhabitant  of  Seekonk.  There 
is  a  little  ambiguity  in  the  phraseology  of  the  notice  ;  but  tak- 
ing the  whole  of  it  together,  it  could  not  have  been  misunder- 
stood.    It  implies  that  Olive  Smith  was  an  inhabitant  of  See^ 
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Konk.  The  ambiguity  depends  on  the  puDctuation,  and  is 
removed  by  including  in  a  parenthesis  the  words^  ^'  widow  of 
Gaius  Smith  deceased." 

The  most  important  question  is,  whether  the  action  was  com* 
menced  in  due  season.  The  provision  referred  to  m  the  statute 
of  1793,  c.  59,  [Revised  Stat.  c.  46,  §  13,]  is  not  in  the  na- 
ture  of  a  statute  of  limitations,  but  of  a  condition  precedent. 
If  the  plaintifis  do  not  show  that  the  action  was  brought  within 
two  years  after  the  cause  of  action  arose,  they  cannot  prevail. 
The  question  then  is,  when  did  the  cause  of  action  arise  ;  that 
is,  when  could  an  action  have  been  commenced  ;  and  we  are 
of  opinion  that  the  cause  of  action  accrued  at  the  delivery  of 
the  notice,  and  not  at  its  date.  Incurring  the  expenses  of  sup- 
porting the  pauper  did  not  alone  give  a  right  of  action  ;  there 
Tnust  also  have  been  notice  to  the  defendants  that  such  expenses 
had  been  incurred.  It  was  contended  that  the  notice  must  be 
)f  facts  existmg  at  the  date  of  the  notice,  and  that  it  cannot  be 
inferred  that  the  same  facts  exist  at  the  time  when  it  is  deliver- 
ed.^ There  might  be  a  case  where  the  notice  would  be  ren- 
dered unavailing  on  this  ground,  but  in  the  present  instance  the 
lapse  of  time  between  the  date  and  the  delivery  has  not  been 
so  great  as  to  sustain  the  objection. 

Defendants  defauUed. 


152 
Uxbridce 
SeekoiiL 


Eluah  Haoar  versus  William  Wiswall  et  al. 

On  a  petition  for  pvtitioo  of  an  estate  coniisting  of  several  paroels  of  land,  the  ooa»- 
■iasiooen  are  not  oblifed  to  set  off  to  each  ootenaot  a  portion  of  every  paroel,  but 
are  autboriied  to  ateign  to  one  or  more,  or  all,  an  entire  parcel  eacht  aooording  to 
the  titoation  and  eircnnutances  of  the  etiate. 

Petition  for  partition.  The  estate  to  be  divided  consisted 
of  several  detached  parcels.  The  parties  were  desirous  that 
the  whole  of  one  parcel  might  be  assigned  to  one,  the  whole 
of  another  to  another,  and  so  on ;  but  the  commissioners 
thought  they  had  not  the  power  to  make  such  a  division,  under 
the  statute  of  1783,  c.  41,  and  so  divided  each  parcel  among 

>  See  Oitfard  ▼.  Jfwfmarket,  7  N.  Hamp.  R.  851,  2B2, 
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Hmgw       aif  the  cotenants.     The  application  to  the  Court  was  to  re- 
WiawalL     <^0™™i^  ^^  report  to  the  commissioners,  for  the  purpose  of 
making  a  division  upon  the  former  principle,  if  m  the  opinion 
of  the  Court  they  have  authority  to  do  so. 

The  Coiir(  were  clearly  of  opinion,  that  where  the  land  held 
in  common  consists  of  several  parcels,  it  is  to  be  considered  as 
one  entire  subject-matter  of  partition,  and  it  is  competent  to 
the  commissioners  to  give  to  each  tenant  a  part  to  hold  in  sev- 
eralty, equal  to  his  share  of  the  whole  estate  thus  held,  and  for 
that  purpose  to  give  to  one  or  more,  or  all,  an  entire  parcel 
each,  as  their  respective  purparties,  according  to.  the  situation 
and  circumstances  of  the  estate. 


John  Slater,  Petitioner,  &c.  verms  John  W. 
Bates,  Complainant 

Ab  a«itUuit  poitiiHwter  it  not  exempt  from  militia  dn^. 

This  was  a  petition  for  a  writ  of  certiorari  to  a  justice  of 
the  peace,  by  whom  the  petitioner  had  been  fined  in  Novembei 
1828,  upon  a  complaint  for  neglect  of  militia  duty  subsequent* 
ly  to  the  1st  of  April  in  the  same  year.  It  was  admitted  be- 
fore  the  justice,  that  on  the  same  first  of  April  the  petitioner 
took  the  oath  prescribed  by  the  act  of  Congress,  1825,  c.  65, 
§  2,  (by  which  proceeding  he  was  constituted  an  assistant  post- 
master at  South  Oxford,)  and  that  from  that  time  until  the  day 
when  he  was  summoned  to  appear  before  the  justice,  he  occa- 
sionally, and  in  the  absence  of  the  postmaster,  performed  the 
duties  of  postmaster  in  South  Oxford. 

The  alleged  error  was,  that  the  justice  did  not  consider  the 
petitioner's  being  appointed  and  acting  as  assistant  postmaster, 
a  sufiicient  defence  to  the  complaint. 

The  act  of  Congress,  1792,  c.  33,  §2,  exempts  from  mili- 
tia duty,  ^^  all  post-ofiicers,  and  stage-drivers  who  are  employ- 
ed in  the  care  and  conveyance  of  the  mail."  The  act  of  Con- 
IM  gress,  1825,  c.  65,  §  35,  provides,  ^^  that  the  postmasters,  post- 
riders  and  drivers  of  the  mail-stages  shall  be  exempt  fi^m  mi* 
litia  duty." 

IM 
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Barton  contended  that  the  petitioner  was  exempted  by  the       Slater 
first  statute,  and  the  subsequent  statute  was  merely  cumulative.       BiSes. 

Prentis$j  for  the  respondent,  urged  that  an  assistant  "  post-  

master  is  not  exempted  by  the  act  of  Congress  of  1792  ;  and 
Airther,that  the  provision  in  that  statute  is  virtually  repealed,  or 
at  least  has  received  a  legislative  construction  from  the  act  of 
1835. 

The  Court  were  of  opinion  that  the  clause,  exempting  Od,  IM 
^*  postmasters,  post-riders  and  stage-drivers  who  are  employed 
in  the  care  and  transportation  of  the  mail,"  does  not  include 
assistant  postmasters  ;  and  that  taking  this  clause  in  connexion 
with  the  42d  section  of  the  statute  of  1825,  in  which  assistant 
postmasters  are  named  and  precluded  from  being  concerned  in 
any  contract  for  the  conveyance  of  the  mail,  it  was  clear  that 
they  were  not  intended  to  be  exempted  from  militia  duty.^ 

PeHHoner  takes  nothing. 


HuTcmNS  Hapoood  versus  Israel  HonoHTON, 
Executor. 


b  MMMfipsit  againrt  an  ezeeotor,  a  eomi  oo  a  promin  by  ihe  tastator  may  be  joiae4 
with  a  eoQDt  for  the  foneral  expenses,  alleging  that  they  were  iocmred  of  fAt  rs- 
qmttioi  tlie executor,  and  that  be  as  executor  promised  to  pay  therelbr. 

But  k  S0MU,  that  a  oonnt  on  a  promissory  note  of  the  executor,  given  in  payment  of 
the  fimeral  expenses,  cannot  be  joined  with  a  count  apoo  a  promise  of  the  testator. 

Assumpsit  for  the  board  and  nursing  of  Susan  Grout,  the 
defendant's  testatrix,  from  June  1st,  1821,  to  April  29th, 
1824,  and  for  the  expenses  of  her  funeral. 

The  first  and  second  counts  were  for  the  board  and  nursing, 
and  alleged  a  promise  to  pay  therefor  by  the  testatrix. 

The  third  count  was  Kr  the  board  and  nursing,  alleging, 
that  the  defendant,  as  executor,  promised  to  pay  therefor. 

The  fourth  count  was  for  the  funeral  expenses,  alleging  that 
they  were  incurred  with  the  knowledge  and  consent,  and  at  the 
request  of  the  defendant,  ^'  whereby  and  by  force  of  the  stat- 
utes in  such  case  made  and  provided,"  the  defendant,  *^  m  his 

>  See  ReTiMiJ  Stat  f  12,  §  1. 
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Hapgood     said  capacity,  became  liable  to  pay  the  same  sum  to  the  plain- 
HooiriitoB.    ^'^'  ^^)  '"  consideration  thereof,  thereafter  wards,  on,  &c.  as 
executor,  promised,  &c. 

The  fifih  count  was  similar  to  the  fourth,  omitting  the  alle- 
gation that  the  expenses  were  Incurred  at  the  request  of  the 
executor. 

At  the  trial,  before  Parker  C.  J.,  the  jury  returned  a  ver- 
diet  for  the  plaintiff,  upon  the  fifth  count,  and  for  the  defend- 
ant,  upon  the  other  counts. 

If  the  fifth  count  was  good  and  well  joined  with  the  other 
counts,  judgment  was  to  be  rendered  on  the  verdict ;  other- 
wise, the  verdict  was  to  be  set  aside,  and  judgment  rendered 
for  costs,  for  the  defendant. 
Oct  StiL  Bigehw  and  Brooks,  for  the  defendant,  said  that  they  relied 
on  the  fourth  count  as  bemg  wrongly  joined  with  the  other 
counts ;  and  that  they  considered  it  to  be  materially  different 
from  the  fifth,  inasmuch  as  it  alleges,  that  the  expenses  were 
incurred  at  the  request  of  the  executor.  They  cited  Brigden 
V.  Parkesj  2  Bos.  &  Pull.  424  ;  Myer  v.  Coky  12  Johns.  R. 
349  ;  Jennings  v.  JV*etoman,  4  T.  R.  347  ;  Rose  v.  Bowler j 
1  H.  Bl.  108. 

Bumside  and  Hinds,  for  the  plaintiff,  cited  1  Chit.  PI.  205 ; 
Carter  v.  Phelps,  8  Johns.  R.  343  ;  2  Chit.  PI.  611  ;  IVil' 
son  v.  Wigg,  10  East,  313. 
J^^term  PuTNAM  J.  delivered  the  opinion  of  the  Court.  The  causes 
of  action  in  the  first  and  second  counts  are  upon  promises  made 
by  the  testatrix,  and  the  fourth  and  fifth  are  for  the  charges  of 
the  funeral. 

The  fourth  alleges  that  the  expenses  were  incurred  at  the 
request  of  the  executor,  and  it  is  said  by  the  counsel  for 
the  defendant,  that  it  cannot  be  joined  with  the  other  counts, 
and  especially  with  the  first  three.  It  is  contended  that  the 
fourth  count  is  upon  the  personal  undertaking  of  the  defendant, 
upon  which  judgment  must  be  de  bonis  propriis.  But  upon 
examming  that  count,  and  taking  it  all  together,  we  think  it  sets 
forth  a  liability  created  by  law  to  pay  in  the  defendant's  charac- 
ter of  executor,  and  not  an  individual  and  personal  promise  upon 
his  own  account.  After  stating  that  the  expenses  were  incur- 
red with  the  knowledge  and  consent  and  at  the  request  of  the 

ISB 
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defeodaDt,  it  is  added,  that  thereby,  and  by  force  of  the  stat- 
utes in  such  case  made  and  provided,  the  said  Israel,  in  his 
said  capacity y  became  liable  to  pay  the  same  sum  to  the  plain- 
tiff^ and  in  consideration  thereof,  thereafterwards,  as  executory 
promised,  &c. 

The  fifth  count  omits  the  allegation  of  the  request  of  the 
executor,  but  states  the  same  legal  liability.  It  is  not  charged 
in  either  count  as  an  express  perai^nal  liability  of  the  defendant, 
but  the  counts  both  rest  upon  an  implied  assumpsit  in  his  offi- 
cial character. 

It  has  been  argued  for  the  defendant,  that  a  cause  of  action 
accruing  after  the  death  cannot  be  joined  with  a  cause  of  action 
accruing  in  the  lifetime  of  the  testatrix.  But  we  think  that 
position  cannot  be  strictly  maintained.  A  count  upon  an  inri" 
mul  eomputassent  with  an  executor,  may  without  doubt  be  well 
joined  with  counts  upon  promises  made  by  the  testator ;  yet 
the  count  is  upon  a  promise  of  the  executor  as  such.  The 
authorities  cited  by  the  counsel  for  the  plaintiff  are  full  fo  that 
point.  It  may  be  said,  however,  that  the  subject  matters  of 
the  account  arose  in  the  lifetime,  and  were  merely  reduced  to 
a  certainty  by  the  executor.  Be  it  so  ;  yet  the  count  is  upon 
the  promise  of  the  executor  as  such,  to  pay  the  sum  ascertain- 
ed to  be  due  upon  the  settlement.  And  wherever  he  makes 
such  a  promise  to  pay,  the  judgment  will  be  de  bonis  testatoris^ 
and  not  de  bonis  propriis. 

That  rule,  after  all,  furnishes  the  true  test  whether  or  not 
the  counts  may  be  joined.  If,  for  example,  he  had  given  his 
own  promissory  note  in  payment  of  the  funeral  charges,  we  do 
not  suppose  that  a  count  upon  it  could  be  joined  with  counts 
upon  promises  of  the  testatrix,  or  upon  promises  of  the  execu- 
tor as  such.     Such  a  judgment  would  be  clearly  erroneous. 

But  the  estate  in  the  hands  of  the  executor  is  bound  by 
law  for  the  payment  of  the  expenses  of  the  decent  interment 
of  the  deceased.  It  is  just  as  liable  for  the  coffin  and  other 
necessary  charges  of  the  funeral,  as  for  necessary  supplies  in 
the  lifetime.  We  are  all  clearly  of  opinion  that  the  law  raises 
a  promise  on  the  part  of  the  executor  or  admmistrator  to  pay 
the  funeral  expenses,  so  far  as  he  has  assets.  If  the  defendant 
hu  DO  assets,  he  should  plead  that  matter  in  bar.    If  he  has, 


Hapgood 

V. 

Honghtoii. 
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Htpfood     (which  must  be  taken  to  be  the  case  without  such  plea,)  the 
HooffhtoiL  jucignicnt  must  be  against  them  in  the  hands  of  the  executor  or 

administrator. 

We  are  of  opinion  that  the  fourth  and  fifth  counts  may  be 

well  joined  with  the  others,  and  that  the  judgment  must  be  for 

the  plaintiff  against  the  goods  of  the  tesuitrix  in  the  hands  of 

the  executor. 


Ebenezer  Cutler  versus  Gilbert  W.  Haven. 

A  Bote  and  a  mortgage  dead  given  to  leciire  it,  were  handed  ofer,  together  with  other 
eifecta,  by  the  administrator  of  the  mortgagee,  apon  tlie  final  ■ettleneot  of  hie  ae- 
oount  in  the  probate  office,  to  the  guardian  of  the  heirs  of  the  mortgagee.  The  note 
was  not  indorsed,  nor  was  the  mortgage  assigned  in  writing,  but  a  power  of  attor- 
ney was  given  to  the  guardian  by  the  adminittrator,  authorising  the  guanliaa  to 
enforoe  the  demand  ;  and  the  administrator  whs  thereupon  released  by  the  guardian 
from  all  liability  as  administrator.  The  guardian  afterward  settled  his  account, 
(without  charging  himself  with  the  amount  of  the  mortgage  debt,  which  he  had  not 
eoUeeted,)  and  was  discharged  firom  the  trust.  It  was  AcM,  that  the  guardian,  after 
his  discharge,  retained  no  interest  in  the  mortgage  which  would  authorise  him  to 
enter  to  foreclose,  as  be  was  not  liable  to  aoooont  with  the  heira  for  debts  which  were 
not  collected  ;  and  that  a  subsequent  discharge  of  the  mortgage  by  the  adnunis- 
trafor,  upon  the  payment  of  the  debt,  was  valid. 

Assumpsit  for  use  and  occupation. 

At  the  trial,  before  the  late  chief  justice  Parker  j  it  appeared 
that  the  plaintiff  derived  his  title  to  the  land  from  his  father,  to 
whom  it  had  been  mortgaged  by  Gershom  Brown,  the  former 
owner.  On  May  7tb,  1825,  the  plaintiff  took  possession  of  the 
land  for  condition  broken.  Previously  to  the  mortgage  to  the 
plaintiff's  father,  Brown  mortgaged  the  land  to  Samuel  Haven 
junior.  Upon  the  death  of  Haven  junior,  administration  of  his 
estate  was  granted  to  Samuel  Haven  and  Vashni  Hemmenway. 
On  January  19th,  1827,  the  plaintiff  obtained  from  Samuel  Ha- 
ven, the  surviving  administrator,  a  discharge  of  the  mortgage  to 
Haven  junior,  upon  payment  of  the  money  due  thereon,  after 
deducting  $  117,  which  the  plaintiff  claimed  to  be  due  to  him 
from  one  of  the  heirs  of  Haven  junior. 

It  was  proved  by  the  defendant,  that  upon  the  decease  of 
Haven  junior,  Joseph  Valentine  was  appointed  guardian  of  bis 
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oeirs  ;  that  on  October  6tb,  1818,  the  admiDistrators  of  Haven  Cutler 
junior  settled  their  final  account  in  the  probate  office,  and  paid  Harea 
over  to  Valentine  all  the  effects  in  their  hands,  and  passed  over 
to  him  a  large  number  of  promissory  notes  due  to  the  estate, 
and  among  them  the  note  of  Brown  secured  by  the  mortgage, 
and  also  the  mortgage  deed.  But  the  notes  were  not  indorsed 
by  the  administrators,  and  the  mortgage  was  not  assigned  by 
any  written  instrument.  The  administrators,  however,  at  the 
same  time,  gave  Valentine  a  power  of  attorney  authorizing  him 
to  act  in  their  names,  in  order  to  enable  him  to  realize  the  full 
benefit  of  the  effects.  Valentine  thereupon  gave  them  a  full 
discharge  from  all  further  claims  against  them  as  administrators. 
Id  1822,  Valentine  settled  his  final  account  as  guardian,  and 
was  discharged  from  the  guardianship  ;  and  successors  were 
appointed  to  the  guardianship  of  such  of  the  heirs  as  were  still 
under  age.  At  the  time  when  the  mortgage  was  discharged  by 
Haven,  all  the  heirs  were  of  full  age.  The  plaintiff  at  the  same 
time  knew  of  the  transactions  above  mentioned,  between  the 
administrators  and  Valentine.  In  1825,  a  few  months  after  the 
plaintiff  had  taken  possession  of  the  land,  the  debt  secured  by 
the  mortgage  to  Haven  junior  not  having  been  paid,  Valentine, 
by  virtue  of* the  power  of  attorney,  entered  upon  the  land  to 
foreclose  the  right  of  redemption,  and  made  a  lease  to  the  de- 
fendant ;  under  which  the  defendant  occupied  the  land. 

The  defendant  offered  evidence  to  prove  that  Valentine, 
upon  the  settlement  of  his  guardianship  account,  paid  over  to 
the  heirs  the  amount  due  upon  the  mortgage  to  Haven  junior  i 
but  the  jury  found  that  no  such  payment  was  made. 

The  defendant  then  contended,  that  although  the  debt  due 
upon  the  mortgage  to  Haven  junior  was  not  paid  by  Valentine, 
*ipon  the  settlement  of  his  guardianship  account,  yet  he  was  still 
liable  to  account  for  it  to  the  heirs  ;  and  that  he  therefore  re* 
tained  an  interest  in  the  mortgage,  which  was  not  defeated  by 
the  discharge  of  th%  mortgage  by  the  surviving  administrator, 
and  that  consequently  his  entry  and  lease  to  the  defendant  were 
valid.  But  the  jury  were  instructed,  that  unless  Valentine  had 
paid  over  to  the  heirs  of  Haven  junior  the  debt  secured  by  the 
mortgage,  he  had  no  interest  therein  which  would  justify  hit 
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came  into  bis  hands.  TSe  mortgage  debt  in  question  had  not 
been  collected.  His  entry  gave  him  no  title  to  the  premises, 
and  if  the  mortgage  had  been  foreclosed  in  consequence  of  an 
entry  made  by  him  under  his  power,  the  fee.  would  not  have 
vested  in  him,  but  in  the  administrator.  It  is  impossible  there- 
fore to  maintain  the  position,  that  Valentine  is  liable  to  account 
with  the  heirs  for  the  demand  secured  by  the  mortgage,  or  that 
be  had  any  interest  in  it,  either  legal  or  equitable,  after  his  dis- 
cbarge from  his  guardianship,  which  could  defeat  the  discharge 
made  by  the  administrator. 

Jtidgnuni  aeearding  to  Mrdjel. 


Jacob  Bioxlow  et  ux.  versus  Phiiteas  Jones. 

Where  the  owner  of  an  andWided  put  of  m  parcel  of  laod  gave  a  deed  of  the  whole 
paroal,  and  the  granlee  eotered  nnder  the  deed,  and  afterwarde  a  creditor  of  the 
graaiee  leried  opoa  the  whole  pared  and  entered  nnder  hie  levy,  daimng  to  be  the 
aole  owner  of  the  hnd,  it  wae  AeU,  that  the  coteoant  of  the  maker  of  the  deed  was 


A  dineiiee,  until  he  hae  regained  eeiiin  and  poameion  by  Judgment  or  entry,  has  no 
Mch  interest  in  the  land  as  will  give  him  an  interest  in  the  treei  which  have  been 
severad  therefrom  and  sold  during  the  continuance  of  the  disseisin,  and  of  course 
he  has  no  snch  interest  in  the  money  for  which  they  were  sold,  as  will  enable  him 
to  mainlab  assumpsit  for  money  had  and  received. 


«s 


Assumpsit  for  money  had  and  received.  At  the  trial  it 
appeared,  that  the  action  was  brought  to  recover  a  proportion 
of  the  proceeds  of  wood  and  timber  cut  by  the  deiendant  on  a 
parcel  of  land,  of  which  one  undivided  fourth  part  was  owned 
by  the  plaintifis  in  right  of  the  wife.  The  owners  of  the  other 
three  undivided  fourth  parts  had  conveyed  the  whole  of  the 
land  to  one  Baldwin,  who  entered  under  his  deed,  and  the 
whole  parcel  was  afterwards  levied  upon  by  the  defendant,  to 
satisfy  an  execution  in  his  favor  against  Baldwin.  The  defend- 
ant entered  under  his  levy,  and  claimed  to  be  the  sole  owner 
of  the  land,  and  cut  and  sold  the  wood  and  timber  as  his  own 
property.  Parker  C.  J.  directed  a  nonsuit,  with  liberty  to 
move  to  have  it  taken  off. 

FUfUy  for  the  plaintiffs,  cited  Jifus  v.  Hoar^  5  Pick.  385. 
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ind  note  ;  MiUtr  v.  Miller^  7  Pick.  133  ;  Fowler  v.  Shearer ^      Bigelow 
7  Mass.  R.  14  ;  Friebee  v.  Hoffnagle^  1 1  Johns.  R.  50.  j^^^ 

Waekbum^  for  the  defendant.  This  action  cannot  be  roain-  ' 
tained,  for  there  was  no  contract  or  privity  of  contract  between 
the  parties.  JlUen  v.  Thayer ,  17  Mass.  R.  299 ;  Codman 
V.  Jenkins^  14  Mass.  R.  96.  The  plaintifls  cannot,  by  waiv- 
ing the  tort,  substitute  assumpsit  for  trespass  ;  for  they  were 
disseised  either  by  the  conveyance  to  Baldwin,  or  by  the  levy 
and  entry  of  the  defendant,  and  trespass  would  not  lie  until  the 
possession  was  regained.  Stearns  on  Real  Actions,  41,  410  ; 
IKgbee  v.  Rice^  5  Mass.  R.  352  ;  3  Dane's  Abr.  480,  e.  92, 
art.  1  ;  Oore  v.  Brazier j  3  Mass.  R.  539  ;  Hurd  v.  Cuehingj 
7  Pick.  169 ;  Marehall  v.  Fisk,  6  Mass.  R.  33  ;  4  Dane's 
Abr.  22,  c.  104,  art.  3 ;  Ward  v.  Bartholomew^  6  Pick.  415  ; 
2  Stark.  Ev.  537  ;  M'Lellan  v.  WhUney^  15  Mass.  R.  137. 
In  this  case,  the  defendant  was  m  possession,  claiming  to  be 
the  sole  owner  of  the  land ;  and  assumpsit  will  not  lie  to  try 
the  tide  to  real  estate,  or  where  the  title  comes  in  question. 
2  Stark.  E v.  110,  HI  ;  1  Bac.  Abr.  (5th  ed.)  260,  Jlesump- 
eit;  Milkr  v.  Miller,  7  Pick.  133  ;  1  Chitty  on  PI.  342; 
Baker  v.  Howell,  6  Serg.  &  Rawle,  481  ;  Stapplefield  v. 
Hi^h,  cited  in  4  Burr.  1985. 

Per  Curiam.  The  material  question  presented  in  this  case 
js,  whether  at  the  time  of  the  cutting  and  sale  of  the  wood  and 
timber,  the  plaintiff  was  ousted  or  disseised  ;  and  if  so,  whether 
he  can  maintain  an  action  of  assumpsit  for  money  had  and  re- 
ceived, to  recover  a  proportion  of  the  proceeds  of  such  sale. 

It  is  unquestionably  a  rule  of  law,  that  the  possession  of  one 
tenant  in  common,  although  exclusive,  being  alike  consistent 
with  his  own  right  and  the  right  of  his  cotenant,  does  dot 
amount  to  an  ouster  or  disseisin,  however  long  continued  ;  > 
and  that  an  actual  amotion,  or  some  act  which  the  law  deems 
equivalent  to  an  actual  amotion,  is  necessary,  to  constitute  a 
disseisin  of  his  cotenant  by  a  tenant  in  common.  But  it  ap- 
pears in  the  present  case,  that  Baldwin,  under  whom  the  de- 
fendant claims,  entered  under  a  deed  purporting  to  convey  the 
whole  estate.     He  entered  claiming  the  whole,  and  until  the 

■  See  £mb  t.  SiUoway,  1  Fairfield,  911 ;  Vmigkan  v.  Baam^  15  Maine  R. 
(3Bliepl03r,)457. 
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iligelow  levy  after  mentioned,  held  the  actual  possession  of  the  whole, 
Jones.  under  such  deed  and  claim,  nor  has  the  plaintiff  ever  entered 
to  regain  his  seisin  as  cotenant.  We  have  deemed  it  unneces- 
sary to  decide  whether  this  deed  to  Baldwin  was  of  itself  such 
a  disseisin  of  the  plaintiff  as  would  put  him  to  his  action  or 
entry  ,^  because  we  are  of  opinion  that  the  su))sequent  proceed- 
ings did  amount  to  such  a  disseisin.  It  appears  that  after 
Baldwin  thus  entered  upon  the  land,  under  a  deed  purporting 
to  convey  the  whole  estate,  and  which  deed  we  are  to  presume 
was  duly  registered,  the  defendant  levied  his  execution  upon 
the  whole  tract,  had  it  set  off  to  him  and  seisin  thereof  deliv- 
ered to  him,  according  to  the  statute,  under  which  he  entered 
and  claimed  to  hold  the  tract,  and  so  continued  to  hold  when 
the  plaintiff  brought  the  present  action.^ 

The  only  question  here  is,  whether  the  plaintiff  was  so  far 
disseised  as  to  be  divested  of  the  legal  possession,  so  that  io 
case  of  a  direct  injury  to  it  he  cannot  maintain  an  action  of 
trespass.  The  case  of  ^Uen  v.  Thayer  is,  in  many  points^ 
strongly  analogous  to  the  present.  The  case  was  this.  The 
land  of  the  plaintiff  was  in  the  occupation  of  the  defendant,  and 
was  levied  upon  by  the  Northampton  bank,  as  the  property  of 
the  plaintiff ;  and  from  and  after  that  levy  the  defendant  con- 
tinued to  occupy  under  the  bank,  and  paid  rent  to  them,  foi 
about  two  years,  when  he  purchased  of  them  the  estate  in  fee 
Subsequently  a  defect  in  the  proceedings  upon  the  levy  being 
discovered,  another  creditor  of  the  plaintiff  levied  upon  the 
land,  and  held  it  both  against  the  bank  and  the  defendant  hold- 
ing under  them.  The  plaintiff  brought  an  action  of  assumpsit 
for  the  rents  and  profits,  between  the  periods  of  the  first  and 


>  Where  one  tenant  in  common  of  land  conveys  the  whole  eitate  in  ISm, 
#itfa  oovenmnts  of  eeiiin  and  warranty,  and  the  grantee  enten  and  holds  ez- 
elnsiTe  possession  thereof,  snch  entry  and  possession  are  a  disseisin  of  the  od> 
tenant.    Kittredge  v^  Locks  4*  Canals,  ^a.  17  Pick.  246. 

*  See  Thomas  v.  Pickering,  13  Maine  R.  (1  ShepleyO  353 ;  ParUr  ▼.  Hoojh- 
9t,  Maine  R.  (I  Shepley,)  28, 29 ;  Bsukard,  ▼.  mdtari,  13  Pick.  251 ;  Wmam% 
V.  Omy,  3  Greenleaf,  207;  PrsseoU  t.  Jaspers,  4  Mason,  326;  BradkBtt  v. 
JfarcrasSf  1  Greenleaf,  B9 ;  Little  r.  Megguier,  2  Oreenteaf,  176 ;  ProfHelon 
sfKennAec  Purchase  ▼.  Lahoree^  2  Greenleaf,  275 ;  4  Kent*s  Comm.  (3d  ed.) 
370;  WkUing  ▼.  Deisey,  15  Pick.  428;  Toto^  ▼.  Jlyer^  6  N.  Hamp.  R.  63 
fksmas  v.  Hatch,  3  Sumner,  104 ;  Vamum  t.  AhieU,  19  Mass.  R.  474. 
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•econd  levies,  od  the  ground  that  as  the  first  levy  was  void,  the 
title  of  the  plaintiff  was  not  divested  by  it,  but  he  continued 
to  be  the  lawful  owner,  and  had  a  right  to  recover  the  rent 
against  the  defendant,  who  had  held  under  a  void  title.  The 
Court  held  that  the  discovery  of  the  defect  of  title  showed  no 
privity  of  contract  between  the  plaintiff  and  defendant.  The 
bank  obtained  seisin  and  possession  of  the  estate  wrongfully. 
The  plaintiff  might  have  declared  against  them  as  disseisors,  or 
entered  upon  them.  But  whatever  remedies  he  might  have 
had,  it  was  certain  be  was  turned  out,  and  the  bank  were  put  in 
and  took  the  actual  possession.  There  it  was  held,  that  by 
the  levy  of  an  execution,  though  wrongful,  the  owner  was  actu- 
ally disseised.  The  only  distinction  between  that  case  and  the 
present  is,  that  here  the  plaintiff  claimed  an  undivided  quarter 
part,  and  there  he  was  the  sole  owner.  But  when  it  is  con- 
sidered,  that  Baldwin  did  not  enter  and  hold  as  a  tenant  in 
common,  but  under  a  deed  conveying  the  whole,  that  the 
whole  was  levied  upon  as  the  property  of  Baldwin,  and  seisin 
delivered  of  the  whole,  we  think  the  defendant  is  to  be  taken 
and  deemed  a  stranger,  and  that  these  acts  amount  to  a  disseisin 
of  the  plaintiff,  in  the  same  manner  us  if  he  had  been  sole 
seised.  If  this  position  is  correct,  it  seems  to  follow  of  course, 
that  an  action  of  trespass  would  not  lie,  until  seisin  and  posses- 
sion were  regained  by  action  or  entry. 

In  the  same  case  already  cited  it  was  held,  that  a  disseisee 
cannot  maintain  trespass  for  a  wrong  done  after  the  disseisin 
and  before  a  reentry  ;  for  the  freehold  is  in  the  disseisor  all 
the  time  after  the  disseisin.  The  case  of  Codman  v.  Jenkins 
seems  to  be  a  strong  authority  to  the  same  point.  It  was  there 
held,  that  a  party  having  good  title,  but  who  had  not  entered 
under  it,  could  maintain  no  action  against  the  party  in  posses- 
sion, for  use  and  occupation. 

The  ground  upon  which  the  present  action  was  brought,  is, 
that  the  plaintiff,  in  right  of  his  wife,  being  seised  of  one  quar* 
ter  part  of  the  land  in  controversy,  bad  a  like  interest  in  the 
trees  when  cut,  and  as  the  defendant  has  sold  them,  the  plain- 
tiff may  claim  his  share  of  the  proceeds,  in  an  action  for  money 
had  and  received.  But  if  the  above  views  are  correct,  respect- 
ing  the  relatioa  in  which  this  plaintiff  stood  to  the  freehold,  and 
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BgttXow  if  he  was  at  the  time  disseised,  —  until  he  had  regained  his 
Jones.  seisin  and  possession  by  judgment  or  entry,  he  bad  no  such  in- 
"^~~"~"  terest  in  the  land  as  would  give  him  an  interest  in  the  trees 
when  severed,  and  of  course  he  had  no  such  interest  in  the 
money  for  which  they  were  sold,  as  to  enable  him  to  maintain 
assumpsit  for  money  bad  and  received.  This  may  be  illus- 
trated by  considering  what  his  rights  would  be  in  the  same  cir« 
cumstances,  had  he  claimed  a  title  to  the  whole,  instead  of  an 
undivided  part ;  and  this  is  the  view  in  which  it  was  placed  in 
166  the  argument  for  the  plaintiff.  It  was  contended,  that  in  such 
case  the  plaintiff  had  a  right  to  bring  trespass,  and  having  such 
right,  if  the  defendant  had  sold  the  wood  and  converted  it  into 
money,  the  plaintiff  might  waive  his  claim  on  the  tort,  affirm 
the  contract  of  sale,  and  bring  assumpsit  for  the  proceeds  ;  and 
the  cases  of  Jone$  v.  Hoar^  and  Miller  v.  JUtller^  were  cited 
to  support  this  view  of  the  case.  But  these  cases  do  not  es- 
tablish the  principle  contended  for.  JUiller  v.  MilUr  was 
assumpsit  by  one  tenant  in  common  against  his  cotenant,  for 
the  proceeds  of  wood  sold.  The  Court,  in  that  case,  begin 
by  stating  that  it  did  not  appear  at  the  trial,  that  there  was  any 
controversy  about  the  title.  If  that  had  been  in  dispute,  the 
plaintiff  might  have  been  nonsuited,  and  turned  over  to  his  writ 
of  entry,  or  petition  for  partition.  The  action  proceeded  on 
the  admitted  fact,  that  the  plaintiff  and  defendant  were  tenants 
in  common.  If  then  the  plaintiff  would  be  driven  to  bis  writ 
of  entry  or  other  form  of  real  action,  in  which  the  title  is  di- 
rectly drawn  in  issue,  where  there  is  a  mere  controversy  about 
the  title,  a  fortiori  must  that  be  true  in  a  case  like  the  present, 
where  the  plaintiff  is  disseised.  In  Jones  v.  Hoar^  the  point 
decided  was,  that  where  trespass  had  been  committed  upon 
land,  and  trees  cut  and  carried  away,  but  not  sold  and  con- 
verted  into  money,  assumpsit  for  the  timber,  as  for  goods  sold 
and  delivered,  would  not  lie.  The  argument,  however,  and 
the  decision  proceeded  on  the  assumption,  that  if  the  timber 
bad  been  sold,  the  plaintiff  might  have  recovered  the  proceeds, 
as  money  had  and  received.  But  the  marked  distinction  be- 
tween that  case  and  the  present  is,  that  there  the  plaintiff  was 
not  disseised.  He  therefore  might  have  maintained  an  action 
of  trespass  quare  clatmitn,  or  de  bonxi  osportaHs^  or  trover  io> 
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the  trees  ;  and  having  such  right  of  action  for  the  property,  Bigelow 
Dy  a  well  established  rule  of  law  he  could  waive  his  claim  for  jonea. 
the  tort,  and  sue  for  the  money  for  which  the  goods  were  sold.  - 

The  case  therefore  affords  no  authority  for  supporting  such  an 
action,  where  there  is  no  such  actual  seisin  and  possession  at 
the  time  as  to  enable  the  owner  to  oiaintain  trespass  or  trover, 
and  where  of  course  there  is  no  tort  to  waive. 

The  opinion  of  the  Court  is,  that  the  plaintiff  is  not  entitled 
to  maintain  this  action,  and  that  the  nonsuit  must  stand.^ 


John  Botnton  versus  Cephas  Willard.  IM 

4n  aotioii  of  trai|NUi  d$  homia  tpttietu  it  rightly  broqght  io  ike  drow  of  the  penoa 
who  wu  the  owner  of  the  goode  at  the  time  of  the  treapew,  although  he  nay  have 
■old  then  befbre  the  aetioa  was  eommenced. 

If  the  vendee  brings  such  action  in  the  naioe  of  the  vendor  without  anthoritj,  the  d^ 
ftndant  should  make  the  objeotion  at  the  first  term. 

A  judgment  in  soch  action  prosecuted  for  the  benefit  of  the  vendee,  would  be  a  bar  lo 
an  action  of  trover  subsequently  brought  by  the  vendee  in  his  own  name. 

it  99tm$t  that  a  return  of  an  attachment  of  personal  property  does  not  coachMivelf 
prove  a  taking,  so  as  to  subject  the  officer  to  an  action  of  trespass. 

The  plaintiff  in  an  action  of  trespass,  having  alleged  in  two  counts  respectively  two 
acts  of  trespass,  to  which  the  defendant  pleaded  a  justification,  new  assigns  a  trse- 
pass,  which  he  avers  to  be  difliBreot  from  those  justified,  and  the  defendant  pleads 
the  general  issue  to  the  new  assignmenu  J7cU,  that  the  plaintiff  was  bound  to 
prove  a  different  trespass  from  those  justified  ;  and  that  he  couki  not  sustain  the 
action  by  proving  the  trespass  mentioned  b  one  of  the  original  counts,  on  the 
ground  that  the  plea  in  justification  was  insufficient ;  fer  if  it  was  insufficient,  he 
should  have  traversed  it  or  demurred.* 

Trespass.    The  declaration  contained  two  counts  ;  the  first 
alleged,  that  the  defendant,  on  the  23d  of  October,  took  and 
carried  away  two  tons  of  hay  of  the  plaintiff ;  the  second,  that 
on  the  25th  of  December  the  defendant  took  and  carried  away  ' 
two  other  tons  of  hay  of  the  plaintiff. 

The  defendant  pleads  in  justification,  as  to  the  hay  men- 
tioned in  each  count,  and  as  to  the  supposed  trespasses  therein 
alleged  to  have  been  committed,  that  one  Clarke,  having  recov- 

>  See  Biammf  ▼.  Chapman^  5  Pick.  129;  BogUm,  t.  JKniiey,  11  Pick.  1 ;  Iff- 
man  ▼.  Hook,  2  Greenleaf,  337;  Wiggin  ▼.  Wiggin,  6  N.  Hamp.  R.  296; 
Vri^M  ▼.  Blanks  9  Dowl.  fc  Ryl.  480 ;  Richty  v.  Hinie,  6  Hammond,  371 ; 
Stodbtt  T.  WtOdm,  2  GiH  &  Johns.  326. 

*  8ee,aa  to  new  aasigrnmenta,  11  Am.  Jmriat,  76;  where  this  ease  if  < 
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Boynton  ered  a  judgment  against  the  plaintiff,  sued  out  a  writ  of  execu- 
Wiilard!  ^^^">  which,  on  the  25th  of  December,  was  delivered  to  the 
defendant,  then  a  deputy -sheriff,  and  that  by  virtue  of  the  exe 
cution,  the  defendant  took  and  seized  the  hay  on  the  same  day, 
and  subsequently  sold  it  and  applied  the  proceeds  in  part- 
satisfaction  of  the  execution  ;  which,  he  avers,  are  the  supposed 
trespasses  mentioned  in  the  introductory  part  of  the  plea,  and 
whereof  the  plaintiff  has  complained  against  him. 

The  plaintiff  replies,  that  he  brought  his  action  not  only  for 
the  several  trespasses  attempted  to  be  justified  in  the  plea,  but 
also  for  that  the  defendant,  on  the  23d  of  October,  before  the 
issuing  of  the  writ  of  execution,  and  on  another  and  different 
occasion  than  by  virtue  of  that  writ,  took  and  carried  away  the 
bay  mentioned  in  the  first  count ;  wfai6b  trespass,  be  avers,  is 
another  and  different  trespass  from  those  attempted  to  be  justi- 
fied in  the  plea. 
167  The  defendant,  as  to  the  supposed  trespass  newly  assigned, 

pleads  that  he  is  not  guilty,  and  the  plaintiff  joins  issue  thereon. 
In  the  Common  Pleas,  before  Williams  J.,  a  verdict  was 
found  and  judgment  rendered  for  the  plaintiff.     The  defendant 
thereupon  filed  the  following  exceptions. 

1.  Because  the  court  determined  that  the  defendant  was 
liable  for  taking  and  carrying  away  the  plaintiff's  bay,  although 
it  did  not  appear,  except  by  the  defendant's  return  on  the  writ, 
by  virtue  of  which  the  supposed  attachment  was  made,  and  by 
his  declarations,  hereafter  mentioned,  that  be  ever  removed  or 
meddled  with  the  hay,  until  the  sale  thereof  on  execution  ;  but 
on  the  contrary,  the  defendant  offered  to  prove  that  be  was 
ready  and  willing  to  assist  the  plaintiff  in  placing  the  hay  at  his 

.  entire  control  and  disposal. 

2.  Because  the  court  admitted  parol  evidence  of  the  decla- 
rations of  the  defendant  to  prove  that  he  had  attached  the  hay 
on  mesne  process,  the  declarations  having  been  made  long  after 
the  supposed  attachment.  f 

3.  Because  the  court  determined  that  the  defendant's  return 
on  the  writ,  that  he  had  attached  '^a  lot  of  hay,"  was  conclu- 
sive evidence  that  he  had  attached  the  hay  in  question,  and  that 
the  act  was  such  a  taking  as  to  constitute  a  trespass. 

4.  Because  the  court  rendered  judgment  for  the  plaintiff, 
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ootwithstanding  there  were  two  acts  of  trespass  or  takings  Boynton 
charged  in  the  declaration,  both  of  which  were  apparently  justi-  w^anL 
fied  in  the  plea,  and  abandoned  by  the  new  assignment,  in  which 
an  act  of  trespass  was  alleged  to  be  a  different  trespass  from 
those  attempted  to  be  justified,  and  although  there  was  no  evi- 
dence of  more  than  two  acts  of  trespass  or  takings,  and  the 
trespass  proved  under  the  new  assignment  might  have  been 
proved  under  either  of  the  original  counts. 

5.  Because  the  action  was  allowed  to  proceed  in  the  name 
of  Boynton,  although  there  was  evidence  tending  to  prove  that 
he  never  authorized  it  and  had  no  interest  in  it,  and  that  he  had 
sold  the  hay  to  one  Brooks,  who  instituted  the  suit. 

Bigelaw^  in  support  of  the  fourth  exception,  cited  Bull. 
N.  P.  17,  92  ;  Jitkimon  v.  Mattesony  2  T.  R.  172  ;  Pratt  v. 
Qroame^  15  East,  235;  Oakky  v.  DaoU^  16  East,  82; 
Barnes  v.  Hunt^  1 1  East,  451  ;  Fallan  v.  Andtrson^  Peake's 
Cas.  110;  Compere  v.  Hicks,  7  T.  R.  727  ;  I  Saund.  by  IW 
Wms.  299,  note  6  ;  3  Stark.  Ev.  1440,  1471,  1473,  1478, 
1479;  Cheasky  v.  Barnes,  10  East,  73. 

Brooksj  for  the  plaintiff*,  contended,  as  to  the  third  excep- 
tion,  that  a  legal  and  sufficient  return  by  an  officer  upon  a  pre- 
cept which  he  had  authority  to  serve,  is  conclusive  evidence  as 
to  the  facts  returned,  and  cannot  be  controverted,  except  in  a 
suit  against  the  officer  for  a  false  return.  Slayton  v.  Chester, 
4  Mass.  R.  478 ;  Bott  v.  Bwmell,  9  Mass.  R.  96  ;  Weld  y. 
BartleU,  10  Mass.  R.  470 ;  Simmons  v.  Bradford,  15  Mass. 
R.  82.  If  the  defendant  had  simply  returned  upon  the  writ, 
that  he  had  attached  the  hay,  and  the  plaintiff*  chose  to  regard 
the  hay  as  in  the  defendant's  custody,  and  to  abstain  from  the 
use  of  it  on  that  account,  this  action  would  lie,  although  the 
attachment  might  be  void  as  against  subsequent  attaching  cred- 
itors or  purchasers.  Oibbs  v.  Chase,  10  Mass.  R.  125  ;  Lif^ 
man  v.  Lyman,  11  Mass.  R.  319. 

As  to  the  fourth  exception,  he  said  that  the  first  count  was 
intended  to  apply  to  a  taking  on  mesne  process  on  the  23d  of 
October,  and  the  second  to  a  taking  on  execution  on  the  25th 
of  December.  By  the  new  assignment  the  plaintiff'  does  not 
abandon  the  counts  in  the  declaration,  but  he  restates  and 
'msists  upon  the  first  count.     The  justification  having  rendered 

•  18S 
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fioynton  the  time  material,  it  was  proper  for  the  plaintiff  to  reply  that 
WUIard.  ^^  trespass  was  committed  at  the  time  when  the  defeodant  bad 
no  such  authority  as  he  claims  to  have  acted  under  ;  2  Saund. 
by  Wms.  5  a,  5  6;  1  Saund.  399,  note  6 ;  Jlnon.  2  Lord 
Raym.  1015;  1  Chit.  PI.  606;  and  the  defendant  having 
traversed  the  taking  on  the  23d  of  October,  as  alleged  in  the 
replication,  and  issue  being  taken  thereon,  the  case  stood  pre- 
cisely as  though  the  defendant  had  originally  traversed  the  first 
count  and  justified  the  second.  A  demurrer  to  the  justifica- 
tion would  clearly  have  been  bad,  as  the  declaration  is  appar- 
ently answered  by  the  plea  ;  and  as  the  trespasses  in  the  plea 
of  justification  are  alleged  to  be  the  same  that  are  mentioned 
in  the  declaration,  the  plaintifi^,  by  traversing  the  justification, 
would  have  admitted  them  to  be  the  same  trespasses,  although 
in  fact  they  were  difiTerent,  and  would  thereby  have  precluded 
169  himself  from  giving  evidence  at  the  trial,  that  the  trespasses  in 
the  plea  were  different  from  those  intended  in  the  declaration. 
2  Wms's  Saund.  5,  note  3,  8ubfin.  The  plea  of  justification 
professedly  covering  the  whole  declaration,  but  not  reaching  a 
part  of  the  trespasses  which  the  plaintiff  intended  in  his  dec- 
laration, a  new  assignment  was  necessary  for  explanation.  1 
Wms's  Saund.  299  a,  299  6,  note  6. 

WiLDfi  J.  drew  up  the  opinion  of  the  Court.  There  can 
be  no  doubt,  upon  the  facts  as  we  understand  them,  that  this 
action  was  rightly  brought  in  the  name  of  the  plaintiff.  It  is 
not  denied  that,  at  the  time  of  the  supposed  trespass,  the  prop- 
erty of  the  hay  in  question  was  in  the  plaintiff.  It  was  at- 
tached by  the  defendant  as  his  property,  and  if  the  taking  was 
tortious,  the  right  of  action  vested  in  him,  and  was  not  by  law 
assignable.  The  subsequent  sale  might  amount  to  an  equitable 
assignment,  and  authorize  the  vendee  to  maintain  the  action  in 
the  plaintiff's  name.  And  if  it  were  not  so,  it  was  too  late  to 
question  his  authority  after  plea  pleaded.  If  the  plaintiff  did 
not  authorize  the  suit,  the  objection  should  have  been  made  at 
the  first  term. 

It  has  been  argued,  that  a  recovery  in  this  action  would  be 
no  bar  to  a  future  action  in  the  name  of  the  vendee  ;  that  he 
might  demand  the  property  of  the  sheriff  and  maintain  trover. 
This  might  be  so,  perhaps,  if  this  action  were  prosecuted  firr 

ITS  • 
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the  use  of  the  present  plaintiflT,  but  it  is  alleged  in  the  excep*  Boynton 
tions,  that  the  action  was  commenced  by  the  vendee,  and  is  wiUard. 
prosecuted  for  his  benefit ;  and  if  so,  the  argument  clearly  fails. 

Whether  the  return  of  the  officer,  that  he  attached  the  prop- 
erty in  dispute,  is  conclusive  evidence  of  the  taking,  seems  to 
be  a  question  of  greater  doubt.  The  general  rule  is,  that  an 
officer's  return  is  conclusive  evidence  of  the  facts  retumedi 
and  cannot  be  controverted,  except  in  an  action  against  him 
for  a  false  return.  But  does  the  return  of  an  officer,  that  he 
had  attached  personal  property,  necessarily  imply  that  he  took 
the  property,  so  as  to  make  him  a  trespasser,  if  the  attachment 
should  fail  ?  Cases,  I  think,  may  be  supposed,  in  which  evi*^ 
dence  to  disprove  such  an  inference  might  be  admissible.  For 
instance,  suppose  an  attachment  to  be  returned  at  the  request 
of  the  owner  of  the  property,  in  order  to  give  a  preference  to 
a  favored  creditor ;  certainly  in  such  a  case  the  officer  could 
not  be  charged  as  a  trespasser,  for  vohnii  nan  fit  injuria.  So  ITU 
if  an  officer  returns  an  attachment  without  removing  the  prop- 
erty, leaving  it  in  the  possession  of  the  debtor  at  his  request ; 
the  attachment  may  be  good  for  some  purposes,  as  it  would 
render  him  liable  to  the  creditor,  and  would  authorize  him 
afterwards  to  take  possession  of  the  property.^  Evidence, 
therefore,  to  show  that  in  fact  the  officer  did  not  remove  the 
property,  would  not  expressly  contradict  the  return.  In  an 
action  of  assault  and  battery  against  an  officer,  the  return  of  an 
arrest  would  not  be  conclusive  evidence  against  him,  for  the 
debtor  might  have  submitted  to  the  arrest  without  any  force, 
and  the  officer  would  be  allowed  to  prove  the  fiict  m  hb  de- 
fence. 

We  think,  therefore,  that  it  cannot  be  maintained  as  a  propo- 
sition universally  true,  that  the  return  of  an  attachment  of  per- 
sonal property  conclusively  proves  the  taking,  so  as  to  subject 
the  officer  to  an  action  of  trespass.  But  it  is  not  necessary  to 
decide  whether  the  return  in  this  case  was  conclusive  evidence 
or  not ;  the  facts  offered  to  be  proved  by  the  defendant  are  not 
so  fully  and  distinctly  stated  in  the  exceptions,  as  to  enable  us 
to  judge  whether  the  hay  was  actually  removed  or  not ;  and  it 

•  8m  Laikrop  t.  Cook^  14  Maine  R.  (2  Sbepley,)  414. 
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Boyntoa      is  immaterial,  because  on  another  exception  we  are  of  opioion 

WiUard.  ^^^^  ^^^  defendant  is  entitled  to  a  new  trial. 
"""""~~  The  plaintiff,  in  his  declaration,  has  charged  two  distinct 
acts  of  trespass  ;  and  these  acts  the  defendant  in  his  plea  has 
undertaken  to  justify.  Whether  the  plea  is  a  good  and  suffi- 
cient justi6cation,  is  not  the  question.  If  it  is  insufficient,  the 
plaintiff  should  have  traversed  it,  or  demurred.  Instead  of 
which,  he  has  virtually  abandoned  the  charges  contained  in  the 
writ,  by  newly  assigning  another  trespass,  which  he  avers  is 
different  from  those  mentioned  in  the  plea ;  and  if  so,  it  is  dif- 
ferent from  those  mentioned  in  the  writ ;  for  the  plea  avers  that 
^tbe  supposed  trespasses  attempted  to  be  justified  are  the  same 
which  are  charged  in  the  writ,  and  this  averment  is  not  denied. 
To  the  trespass  newly  assigned,  the  defendant  pleaded  noi 
guilty^  and  the  plaintiff  was  bound  to  prove  another  and  differ- 
ent trespass  from  those  charged  in  the  writ.  This  he  failed  to 
do ;  only  two  trespasses  were  proved,  and  both  might  have 
been  given  in  evidence  upon  the  original  counts  ;  consequently 
*71  neither  of  them  could  be  proved  in  support  of  the  new  assign- 
ment ;  for  we  cannot  admit  that  the  plaintiff  had  a  right  to 
give  evidence  on  the  trial,  of  the  trespass  mentioned  in  his  first 
count,  on  the  ground  assumed  by  bis  counsel,  who  contend 
that  the  evidence  was  rightfully  admitted,  because  the  plea  was 
no  sufficient  justification  of  that  trespass.  But  this  is  immate« 
rial ;  the  sufficiency  of  the  plea  cannot  be  considered  thus  in- 
cidentally. The  plaintiff  was  estopped  to  prove  this  trespass, 
by  bis  averment  that  the  trespass  newly  assigned  was  a  differ- 
ent one. 

He  should  have  replied,  and  traversed  the  justification,  and 
as  the  facts  appear,  he  would  have  been  entitled  to  recover  on 
the  first  count.  It  is  said  that  this  would  be  an  admission  that 
the  trespass  attempted  to  be  justified,  was  the  same  charged  in 
the  writ ;  but  how  could  such  an  admission  prejudice  the  plain- 
.  tiff,  if  he  traversed  the  fact,  that  the  property  was  first  taken 
on  the  execution  ?  There  certainly  could  have  been  no  diffi- 
culty in  this  form  of  pleading.  The  whole  embarrassment  has 
arisen  in  consequence  of  the  new  assignment,  which  was  un- 
necessary and  improper. 

The  plaintiff  might  have  newly  assigned  the  first  trespass  as 
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to  time,  by  averriDg  that  it  was  committed  before  the  execu* 
tioD  issued,  under  which  the  defendant  attempted  to  justify  ; 
but  then  he  should  have  omitted  the  averment,  that  it  was  a 
different  trespass.  In  failing  to  prove  this  averment  he  failed 
to  support  the  issue  on  his  part,  and  the  verdict  should  have 
been  for  the  defendant. 

•Yetf  trial  granitd. 


J7) 

BtyntoD 
WUUrd. 


Hemait  Stebbins  versus  Calvin  Jennings. 
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Where  m  parish  or  religioai  society  is,  by  its  constitntion,  limited  to  any  pboe,  die 
efaiirch  of  such  society  is  equally  limited,  being  indissolably  connected  with  such 
socieCy  ;  so  that  an  adhering  miourity  of  the  church,  and  not  a  seceding  niiyority» 
ooDStiUiies  the  church  of  such  parish  or  religious  society,  to  all  civil  purposes. 

A  church,  connected  with  a  parish,  is  not  a  corporation  or  qwui  corporation  for  the 
purpose  of  holding  property. 

The  body  of  communicants  gathered  into  church  order,  according  to  established  usage, 
in  any  town,  parish,  precinct  or  religious  society,  established  according  to  law, 
and  actually  connected  and  associated  therewith,  for  religious  purposes,  for  the  time 
being,  is  to  be  regarded  a#tlie  church  of  such  society,  as  to  all  questions  of  prop- 
erty depending  upon  that  relation. 

Upon  the  dissolution  of  the  connexion  between  a  minister  an(l  a  parish,  he  ceases  to 
be  the  pastor  of  the  church  in  such  society ;  and  a  reservation,  with  the  assent  of 
the  church  and  the  society,  of  the  right  to  retain  his  relation  as  pastor  of  such 
ehnrch,  is  nugatory  and  void. 

Trover.  The  opinion  of  the  Court,  drawn  up  by  Shaw 
C.  J.,  contained  the  following  statement  of  the  facts. 

This  action  of  trover,  for  certain  tankards,  and  other  articles 
of  church  furniture,  comes  before  the  Court  upon  an  agreed 
statement  of  facts.  The  plaintiff  claims  the  property  of  these 
articles,  in  his  official  capacity,  as  deacon  of  a  church  in 
Brook6eld,  and  in  that  capacity  he  made  a  demand  therefor 
before  the  action  was  brought ;  and  the  defendant,  admitting 
that  he  was  in  possession  of  the  articles,  and  insisting  on  his 
right  to  retain  them  and  withhold  the  possession  from  the  plain- 
tiff, refused  to  deliver  them,  and  claims  property  therein,  as 
deacon  of  the  same  church.  This  was  sufficient  evidence  of 
conversion,  if  the  property  was  in  the  plaintiff;  and  this  there- 
fore is  the  sole  question.  Both  parties  rely  upon  the  statute  of 
1786,  whict  provides  that  all  grants  and  donations  of  proper- 
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Sleblniii  tjy  real  or  personal,  made  to  churches,  shall  vest  in  the  dea- 
Jenniiura.  ^^^  thereof  in  their  official  capacity,  to  hold  to  them  and  their 
successors  in  the  same  office.  These  terms  '*  grams  and  do- 
nations, whether  real  or  personal,"  seem  comprehensive  enough 
to  embrace  any  mode  in  which  property  can  be  acquired,  and 
any  species  of  property ;  and  therefore  all  property,  whether 
acquired  by  gift  or  purchase,  or  in  whatever  mode  conveyed, 
for  the  use  and  benefit  of  a  church,  by  force  of  the  statute, 
vests  in  the  deacons  thereof,  so  that  the  legal  property  is  in 
17S  them,  though  held  for  the  use  and  benefit  of  such  church. 
The  question  to  controversy  then  resolves  itself  into  this; 
which  of  the  churches,  namely,  the  one  represented  by  the  de- 
fendant, or  the  one  represented  by  the  plaintifi^,  is  beneficially 
entitled  to  the  property  thus  claimed. 

It  is  agreed  that  the  property  was  onee  beneficially  the  prop- 
er^ of  a  congregational  church  in  Brookfield,  called  ^^  The 
Church  in  the  Third  Precinct  in  Brookfield. "  A  part  of  the 
furniture  in  question  was  bequeathed  to  the  church,  by  this 
designation,  by  a  Mrs.  Bart  let  t,  and  was  reclstived  by  the 
church  in  1772 ;  in  regard  to  the  remainder,  it  is  not  particu- 
larly known  how  it  was  acquired.  This  circumstaitM^e,  how- 
ever, is  immaterial,  it  being  admitted,  that  however  aequired, 
the  property  of  the  whole  vests  in  the  same  manner,  thci  legal 
property  depending  not  upon  the  mode  of  acquisition,  but  upoi 
the  identity  of  the  church,  which  is  beneficially  interested. 
Previously  to  the  incorporation  of  the  town  of  North  Brookfield, 
in  1812,  there  were  three  territorial  parishes  in  Brookfield,  an! 
.the  above  designation  ^^the  Third  Precinct  in  Brookfield,' 
was  sufficiently  accurate  and  descriptive.  But  by  the  incor- 
poration of  the  second  parish  into  a  distinct  town,  it  in  some 
measure  ceased  to  be  so  ;  and  the  third  precinct  was  therefore 
sometimes  called  the  second  society  or  parish  in  Brookfield, 
and  sometimes  the  South  Parish  ;  but  it  is  agreed  that  all 
these  names  designated  but  one  religious  society,  which  was 
that  incorporated  by  the  name  of  the  third  precinct,  in  the  year 
1756,  and  over  which  Mr.  Stone  was  settled  in  1801.  The 
furniture  in  question  was  used  by  the  said  church,  in  the  third 
precinct,  until  the  formation  of  the  Evangelical  Society  in 
Brookfield,  with  which  the  major  part  of  the  individuals,  theo 
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constituting  the  said  church,  united,  and  have  ever  since  wor- 
shipped, having  filed  with  the  clerk  of  the  third  precinct,  cer- 
tificates of  their  having  become  members  of  the  Evangelical 
Society,  and  thus  ceased  to  be  members  o(  the  third  precinct. 
Ic  April  1827  the  civil  contract  of  Mr.  Stone,  the  ordained 
minister  of  said  precinct,  ceased  by  mutual  consent.  In  the 
contract  of  dissolution  between  the  parish  and  Mr.  Stone,  the 
latter  reserved  the  right  to  be  still  deemed  the  pastor  of  the 
church  existing  in  that  society,  and  to  have  the  occasional  use 
of  their  meetinghouse,  until  it  should  be  occupied  by  some 
person  engaged  by  the  parish  ;  to  which  reservations  the  parish, 
as  far  as  their  rights  were  concerned,  assented.  In  May  1827, 
a  major  part  of  said  church,  including  the  cleacons,  with  oth- 
ers, constituting  a  minority  of  the  parish,  commenced  attend- 
ing upon  the  ministrations  of  Mr.  Stone,  at  a  place  in  the 
vicinity  of  the  meetinghouse,  and  continued  so  to  do  till  the 
24 tb  of  August  of  the  same  year,  when,  by  a  written  agree- 
ment, they  formed  themselves  into  a  new  religious  society,  un- 
der the  name  of  ^^  The  Evangelical  Religious  Society  in  the 
South  Parish  or  Precinct  of  Brookfield."  This  agreement 
recites  the  dissolution  of  the  civil  contract  between  Mr.  Stone 
and  the  said  congregational  society,  contrary  to  their  wishes, 
and  against  their  individual  counsels,  and  that  the  pulpit  of  said 
parish  had  been  supplied  by  said  society  with  teachers,  who, 
in  their  opinion,  inculcated  doctrines  and  precepts  contrary  to 
those  taught  in  the  bible,  and  therefore  they  united  together  as 
a  society,  under  the  name  above  mentioned,  for  the  purpose  of 
supporting  public  worship  and  receiving  religious  and  moral  in- 
struction, agreeably  to  the  dictates  of  their  consciences,  and 
agreed  to  conform  to  the  laws  of  the  Commonwealth,  in  rela- 
tion to  religious  societies  formed  for  such  purposes.  The  so- 
ciety was  formed  and  organized  under  the  statutes  of  1811, 
c.  6,  and  1823,  c.  106,  and  gave  to  the  members  composing 
It,  certificates  of  membership,  which  were  duly  filed  with  the 
clerk  of  the  third  precinct,  and  thereby  the  said  members  be- 
came exempt  from  the  payment  of  taxes,  and  from  all  other 
duties  and  obligations  as  members  of  the  parish,  and  ceased  to 
be  members  thereof.  Two  of  the  male  members,  and  a  num- 
ber, th-^ugh  a  minority,  of  the  female  members,  remained  with 
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the  old  society.  This  society  shortly  after  settled  the  Rev 
Mr.  Noyes,  and  for  convenience  may  be  designated  Mr. 
Noyes's  society.  On  the  9th  of  October,  an  ecclesiastical 
council,  convened  at  the  request  of  Mr.  Stone  and  that  part  of 
the  church  that  attended  his  ministry,  came  to  a  result,  appro v- 
mg  of  the  course  pursued  by  them,  and  recommending  to  them 
to  make  great  exertions  and  sacrifices,  to  support  their  pastor 
separately  from  the  parish,  and  maintain  public  worship,  and  if 
necessary,  to  apply  to  a  missionary  society  for  aid.  In  No- 
vember 1827,  a  majority  of  the  male  members  of  the  said  third 
church,  as  it  existed  previously  to  the  formation  of  the  Evan- 
gelical Society,  Mr.  Stone  continuing  to  act  as  their  moderator 
and  pastor,  at  a  church  meeting  duly  notified,  voted  to  unite 
with  the  Evangelical  Society,  in  the  support  of  public  worship. 
In  December,  this  society  formally  invited  Mr.  Stone  to  act  as 
their  minister  ;  and  from  August  preceding,  till  the  time  of  the 
commencement  of  this  action,  the  said  major  part  of  said  church 
attended  public  worship  in  such  places  as  could  be  conveniently 
obtained,  in  conjunction  with  the  Evangelical  Society,  celebrat- 
ing from  time  to  time  the  Lord's  Supper,  under  the  pastoral 
care  of  Mr.  Stone. 

The  two  remaining  male  members  of  Mr.  Noyes's  society, 
upon  due  notice  of  a  church  meeting,  proceeded  to  act  as  the 
church  of  that  society,  by  joining  in  the  call  to  Mr.  Noyes, 
uniting  with  the  parish  committee  in  calling  an  ordaining  coun- 
cil, and  in  admitting  other  members.  In  October,  these  two 
members,  assuming  to  act  as  the  church  of  the  third  precinct, 
proposed  a  mutual  council  to  Mr.  Stone  to  dissolve  his  relation 
to  the  church,  but  Mr.  Stone  refused  to  recogize  them  as  such 
church,  and  for  this  and  other  causes,  no  council  was  called 
for  this  purpose.  The  ecclesiastical  council,  called  to  assist 
in  the  ordination  of  Mr.  Noyes,  recognized  these  two  members 
and  their  associates,  as  the  third  church,  and  proceeded  to 
ordain  Mr.  Noyes,  as  the  minister  and  pastor  of  the  third 
church  and  society  in  Brookfield.  From  the  settlement  of  Mr. 
Noyes,  the  said  two  members  and  their  associates,  claiming  to 
be  the  said  first  mentioned  church  in  the  third  precinct  in 
Brookfield,  have  acted  as  a  church  under  his  pastoral  care, 
admitting  new  members,  attending  upon  the  communion,  and 
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continuing  Irom  that  time  to  be  associated  with  said  tliird  pre- 
cinct. Of  this  church  the  plaintiff  was  duly  elected  sole  dea- 
con. Both  of  these  bodies  claim  to  be  the  true  church,  and 
each  of  them,  by  some  official  act,  has  passed  some  censure 
upon  the  members  of  the  other,  and  upon  their  claims  and  pro- 
ceedings. 

The  case  was  argued  in  writing. 

Hoar  and  Bumside^  for  the  plaintiff,  referred  the  Court  to 
Baker  v.  Falesy  16  Mass.  R.  488,  and  The  Deacons  of  the 
First  Church  in  Sandwich  v.  TtMen,  there  cited,  as  fully  sus- 
taining the  claim  of  the  plaintiff. 

L«  Strong^  for  the  defendant,  attempted  to  distinguish  the 
case  of  Baker  v.  Fales  from  the  case  at  bar,  insisting  that  the 
only  point  decided  in  that  case  was  this,  that  if  property  be 
devised  to  a  church,  in  crust,  and  for  the  benefit  of  a  parish 
connected  with  it,  and  the  church  secede  from  the  parish,  a 
new  church,  formed  within  the  parish,  and  in  connexion  with 
it,  will  be  entitled  to  receive  the  property  from  the  seceding 
church ;  and  that  the  principle  settled  by  the  Sandwich  case 
was  substantially  the  same. 

Presuming  therefore  the  questions  arising  in  this  case  to  be 
entirely  open  to  counsel,  he  proceeded  to  consider  the  case 
under  three  distinct  propositions. 

I.  The  congregational  churches  of  Massachusetts,  regularly 
gathered,  are  and  always  have  been  distinct  from  the  towns, 
parishes,  and  congregations,  with  which  they  may  have  been 
associated  in  public  worship. 

And  the  correctness  of  this  position,  m  relation  to  churches 
and  congregations,  he  argued,  from  the  solemnity  with  which 
churches  were  formerly  gathered ;  1  Savage's  Winth.  180  ; 
from  the  limited  number  of  their  original  members  ;  1  Sav. 
Winth.  95  ;  1  Hutch.  Hist.  18  ;  Morton's  Mem.  160;  from 
the  rigid  exactness  practised  in  ascertaining  the  character  of 
those  about  to  become  such  ;  Cambridge  Platform,  ch.  12, 
§  1  ;  Hub.  Hist.  637  ;  2  Math.  Mag.  183 ;  from  the  privi- 
leges and  powers  intrusted  to  these  bodies  by  law  ;  Old  Col. 
Laws,  56  ;  Anc.  Ch.  104  ;  from  the  loud  complaints  of  those 
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515  ;  and  from  the  seventy  with  which  all  interference  with 
the  rights  of  the  churches  was  punished  ;  Anc.  Cb.  104. 

And  this  distinction  between  churches  and  congregaHont 
was  supposed  to  exist  also  between  churches  and  tawnSy  (Old 
Col.  Laws,  43,  147  ;  Prav.  SL4  ^5  fV,  ^  M.  c.  20 ;  Prov. 
St,  7  Will.  3,  c.  9,)  and  churches  and  parisheSy  the  duties  of 
the  latter  having  been  pointed  out  for  the  first  time  io  1702^ 
(Prov.  Laws,  141,)  and  the  distinction  between  them  and 
churches  having  been  repeatedly  recognized  by  judicial  decis- 
ions. Burr  V.  First  Par,  in  Sandwichy  9  Mass.  R.  297  ; 
Gridley  v.  Clarky  2  Pick.  410. 

II.  To  some  extent  and  for  some  purposes  at  least,  the 
churches  sustain  a  corporate  character. 

It  is  altogether  unimportant,  whether  they  are  strictly  corpor- 
ations, or  merely  qua  corporations,  bodies  recognized  by  law, 
enjoying  certain  privileges,  and  made  capable  of  perpetual  sue- 
cession.  Riddle  v.  Merrinutck  Locks  and  Canalsy  7  Mass.  R. 
187  ;  Fourth  School  Distr.  in  Rumford  v.  Woody  13  Mass.  R. 
193  ;  2  Kent's  Comm.  224.  Nor  is  any  particular  form  of 
^ords  necessary  to  create  a  corporation  ;  but  corporations  may 
be  created  by  intendment,  or  implication.  Danv.  Abr.  Corp. 
F;  I  Kyd  on  Corp.  2;  Case  of  SuUon's  Hospitaly  10  Co. 
30  ;  1  Bl.  Comm.  474  ;  Aldermen  of  CheslerJUWs  casCy  Cro. 
Eliz.  36  ;  Dyer's  Rep.  100,  pi  70  ;  Russell  v.  The  Men  of 
Devony  2  T.  R.  672.  And  it  is  entirely  immaterial  also, 
whether  these  bodies  are  established  with  a  view  to  purposes 
of  a  mere  secular  nature,  or  exclusively  for  the  advancement 
of  religion.     1  Bl.  Comm.  467. 

It  seems  to  be  plain,  therefore,  that  if  churches  have  an  ex- 
istence in  contemplation  of  law  for  any  purpose,  and  are  made 
capable  of  an  indefinite  duration  for  the  accomplishment  of  that 
purpose,  they  sustain  to  this  extent  a  corporate  character. 

And  it  was  thereupon  urged,  that  the  defendant's  position,  as 
to  the  corporate  character  of  churches,  was  correct. 

1.  Because  of  the  authority  given  for  their  establishment  and 
self-perpetuation.     Old  Col.  Laws,  43. 

2.  Because  of  the  exclusive  power  they  possessed  for  more 
than  half  a  century,  in  the  election  of  ministers  for  themselves, 
and  the  towns  in  which  they  were  planted  ;  and  the  controlling 
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influence  they  were  authorized  to  exercise,  in  reference  to  the 
same  subject,  for  nearly  a  century  afterwards.  Old  CoK  Laws, 
43,  46  ;  Cambridge  Platform,  eh.  6  and  8  ;  Hub.  Hist.  537 ; 
Prov.  St.  4^5  W.Sr  M.  c.  20  ;  Prov.  St.  7  mil  3,  c.  9  ; 
Baker  r.  FaUsj  16  Mass.  R.  515  ;  ^very  v.  Tyringhamj 
3  Mass.  R.  180. 

3.  Because  of  the  great  ci^il  privileges,  exclusively  enjoyed 
in  early  times  by  their  members.     Old  Col.  Laws,  56. 

4.  Because  certain  powers  having  been  granted  to  them, 
the  right  of  holding  such  property,  as  was  requisite  to  the  exer- 
cise of  those  powers,  must  have  been  given  them  by  implica- 
tion. Old  Col.  Laws,  43  ;  Burr  v.  First  Par.  in  Sandwich^ 
9  Mass.  R.  297. 

5.  Because  the  deacons  of  churches,  being  constituted  by 
law  a  body  corporate  for  certain  purposes,  the  body,  by  which 
that  class  of  officers  b  to  be  appointed,  advised,  and  brought  to 
an  account,  must  of  necessity  have  a  perpetual,  and  to  some . 
extent,  therefore,  a  corporate  existence. 

The  very  form  and  fashion  of  the  statutes  of  1754  (Pravm 
St.  28  Geo.  2,  c.  9,)  and  1785,  e.  51,  induce  a  violent  pre- 
sumption,  that  ^he  legislature  regarded  the  churches  as  sus- 
taining, for  some  purposes,  prior  to  1754,  a  corporate  charac- 
ter. 

But  even  if  it  were  otherwise,  how  are  the  deacons  of  the 
churches  since  to  take  in  perpetual  succession,  without  the  ex- 
istence of  some  body,  in  which  is  supposed  to  be  vested  the 
power  of  successive  appointments  to  that  office  ?  By  whom 
are  chey  to  be  appointed  ?  By  the  churches.  The  churches 
then  are  supposed  by  law  to  have  a  perpetual  existence  for  that 
purpose  ;  and  if  so,  they  must  be  qua  corporations. 

The  churches  have  power  also  to  choose  a  committee  to  eaU 
the  deaeona  to  an  account^  and  this  provision,  if  it  mean  any 
thing,  must  confer  a  power  corresponding  in  its  extent  or  dura- 
tion with  the  extent  or  duration  of  the  estate  vestp.d  in  those 
who  are  to  render  it.  But  that  is  an  estate  in  perpetual  suc- 
cession ;  and  the  power  given,  therefore,  must  be  perpetual, 
and  the  body  by  which  it  is  to  be  executed,  must  have  a  per- 
petual existence. 

And  .he  committee,  thus  chosen,  are  authorized,  not  only  to 
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call  the  church  officers  to  an  account,  but  to  commence  and 
prosecute  any  suits  touching  the  same.  But  bow  are  such  suits 
to  be  prosecuted  ?  In  the  name  of  the  church  ?  Then  the 
church  must  be  a  corporation.  But  if  in  the  name  of  the  com- 
mittee, a  committee  of  what  body  ?  chosen  by  whom  ?  The 
church.  Theur  character  then  must  be  disclosed  upon  the 
record,  and  the  church  to  this  ettent  must  possess  corporate 
powers. 

^'  There  are  many  instances,  in  the  law,  of  collective  bodies 
of  men,  coming  under  one  general  description,  endowed  with  a 
corporate  capacity  in  some  particulars  expressed,  but  who 
have,  in  no  other  respect,  the  capacities  incident  to  a  corpora- 
tion. Thus,  in  England,  under  the  statute  of  Winchester,  the 
hundred  can  be  sued  in  its  collective  capacity.''  Jackson  v. 
HarivDell^  8  Johns.  R.  332.  ^^  And  when  the  legislature  gave 
the  action,"  Lord  Kenyon  said,  ^^  they  virtually  gave  the  means 
of  maintaining  that  action  ;  they  converted  the  hundred  into  a 
corporation  for  that  purpose.^^  RushU  v.  The  Men  ofDevony 
2  T.  R.  672. 

6.  Because  these  proceedings  are  matter  of  record,  and 
may  be  proved  by  a  certified  copy  of  the  votes  omder  the  hand 
of  the  proper  recording  officer,  or  at  least  by  the  production  of 
the  record  itself.  Goss  v.  Inhabitants  of  BoUaUj  determined 
b  1778. 

And  the  want  of  a  corporate  name  or  common  seal  was  con- 
sidered by  the  counsel  to  be  of  no  importance.  1  Bl.  Com. 
475;  1  Salk.  191  ;  2  Kent's  Comm.  235;  Fourth  School 
Distr.  in  Rumford  v.  Wood,  13  Mass.  R.  199. 

The  argument  under  the  second  proposition  was  concluded 
by  a  reference  to  the  opinions  of  Mr.  Wise,  Judges  Dana  and 
Lowell,  and  others.  2  Sav.  Winth.  93 ;  Hub.  Hist.  412  : 
Vind.  of  N.  E.  Churches,  9  ;  Church's  Quarrel  espoused, 
17  ;  Ooss  V.  Boltony  determined  in  1778  ;  Strictures  on  Rev. 
Mr.  Thacher's  pamphlet,  (published  in  1784,)  22 ;  Month. 
Anthol.,  Nov.  1806,  p.  614  ;  1  Sav.  Winth.  95,  note. 

IIL  A  church  may  be  dissolved  by  the  death  of  all  its  mem- 
bers, or  the  destruction  of  an  integral  part,  as  perhaps  the 
death  of  all  its  male  members,  or  its  own  voluntary  determina- 
to  that  effect ;  but  except  in  case  of  a  forfeiture  of  its 
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privileges  by  non-iMer,  in  no  other  way.  2  Kyd  on  Corp.  StebbuM 
447,  448,  466,  474  ;  Terrett  v.  Taylor,  9  Cranch,  62 ;  jeniogit 
2  Kent's  Comm.  261.  "" 

But  with  a  view  to  disproving  the  identity  of  the  church,  or 
the  truth  of  the  defendant's  position  as  to  the  dissolution  of 
churches,  it  may  be  objected, 

1 .  That  persons,  once  members  of  the  church,  when  ceas- 
ing to  be  members  of  the  parish  with  which  the  church  is  con- 
nected, cease  also  to  be  members  of  the  church.  Baker  v. 
Falea,  16  Mass.  R.  604. 

It  was  insisted,  however,  that  this  objection  could  not  be  180 
sustained,  and  was  altogether  inconsistent  with  the  original  con- 
stitution  of  the  churches,  and  their  practice  in  ancient  and  mod- 
em times.  Platform,  c&.  13,  §  6,  7  ;  2  Sav.  Winth.  331  ; 
16  Mass.  R.  604,  613  ;  Burr  v.  First  Par.  in  Sandwich^ 
9  Mass.  R.  297  ;  Gridhy  v.  Clark,  2  Pick.  403. 

2.  That  it  is  essential  to  the  existence  of  a  congregational 
church,  that  it  should  be  connected  with  a  parish,  or  some 
other  distinct  religious  community.     16  Mass.  R.  604. 

But  whence,  inquired  the  counsel,  could  a  principle,  so  ut- 
terly subversive  of  the  independence  of  the  churches,  have 
been  derived  ?  And  he  proceeded  to  consider,  at  some 
length,  the  arguments  urged  in  support  of  it,  insisting  that  they 
were  all  either  irrelevant  or  untenable. 

3.  That  when  a  church  withdraws  from  a  society  with  which 
it  has  been  connected,  it  loses  its  civil  character  and  legal 
rights,  as  a  church,  although  at  the  same  moment  it  joins  an- 
other society.     16  Mass.  R.  603. 

Two  arguments  were  supposed  to  be  offered  in  support  of 
the  second  objection  as  it  is  extended  in  the  third. 

1 .  That  though  many  instances  may  have  occurred,  of  the 
removal  of  church  members  from  one  church  or  place  of  wor- 
ship to  another,  and  no  doubt  a  removal  of  a  majority  of  mem- 
bers has  sometimes  occurred,  we  do  not  hear  of  any  church 
ceasing  to  exist  while  there  are  members  enough  left  to  do 
church  service.  16  Mass.  R.  604.  But  it  is  obviously  unim- 
portant, whether  one  member  or  a  majority  of  members  re- 
move, or  whether  from  the  church  as  a  body,  or  from  the  place 
of  worship.     If  they  are  regularly  dismissed,  they  cease  to  be 
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memlers ;  if  not,  they  continue  members ;  and  in  eithei  cusa 
we  hear  nothing  of  the  church  ceasing  to  exist,  as  it  stiU  lives, 
and  is  known  to  live. 

2.  That  very  ghring  evils  would  result  from  the  power  of 
removal  contended  for  by  the  defendant.  16  Mass.  R.  506. 
But  a  possible  abuse  of  privilege  furnishes  no  sufficient  ground 
for  withholding  it  altogether  ;  and  whatever  these  evils  may 
be,  this  power  of  removal  has  been  possessed  and  exercised 
from  the  first  settlement  of  Massachusetts.  As  in  the  case  of 
the  first  church  in  Boston,  1  Holmes^s  An.  267  ;  1  Sav. 
Winth.  95,  note ;  the  church  in  DorchesUrj  1  Sav.  Winth. 
95,  194;  Hub.  Hist.  187,  307  ;  the  church  in  Cambridgej 
Hub.  Hist.  307;  1  Sav.  Winth.  179,  183,  187;  and  the 
church  in  Aotoley,  1  Sav.  Winth.  278,  279.  See  also  2 
Pick.  403. 

The  counsel  having  thus  endeavoured  to  establish  his  three 
general  positions,  but  one  topic  of  discussion  was  supposed  to 
remain,  —  Is  the  defendant  church,  supposing  those  proposi- 
tions established,  the  church  to  which  the  bequest  was  made  ? 

Perhaps  it  may  be  objected,  that  the  property  was  bequeath- 
ed to  the  church  in  the  third  precinct  in  Brookfield^  and  not  to 
the  chwrch  connected  with  the  Ehangeltcal  Society  in  Brookfield. 
But  to  this  the  defendant's  answer  is  twofold  :  —  1 .  That  cor- 
porations may  be  known  by  several  names,  as  well  as  individu- 
als ;  7  Mass.  R.  444  ;  and  2.  That  the  identity  of  a  body 
corporate,  like  each  of  our  churches,  must  be  shown  by  ils 
records  ;  (1  Sav.  Winth.  95  ;)  and  these  must  be,  as  they  are, 
in  the  hands  of  the  defendant. 

Shaw  C.  J.  drew  up  the  opinion  of  the  Court.  [After 
stating  the  facts  as  before  mentioned.]  From  this  statement 
of  facts,  condensed  as  far  as  possible,  from  the  case  made  by 
the  parties,  and  the  documents  therein  referred  to,  the  question 
agam  recurs,  which  of  these  two  bodies,  thus  formed  and  or- 
ganized, can  best  claim,  in  a  legal  sense,  to  be  ^^  The  Church 
in  the  Third  Precinct  in  Brookfield,"  and  to  have  the  bene- 
ficial mterest  and  property  in  the  church  furniture  in  question. 
The  defendant  teing  in  possession,  will  not  be  disturbed  m 
that  possession,  unless  the  plaintiff  can  show  a  better  legal  title, 
and  therefore  the  burden  of  proof  is  upon  him  to  establish  such 
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title.  But  as  all  the  material  facts  upon  which  that  dtle  is 
founded,  are  agreed,  and  as  it  is  manifest  that  the  legal  prop- 
erty is  in  one  or  the  other  of  them,  so  that  disaffirming  the  dtle 
of  either,  necessarily  affirms  the  title  of  the  other,  the  rule  in 
regard  to  burden  of  proof  will  affi^rd  very  little  aid,  in  deciding 
the  question. 

That  an  adhering  minority  of  a  local  or  territorial  parish,  and 
not  a  seceding  majority,  constitutes  the  church  of  such  parish 
to  all  civil  pui  poses,  was  fully  settled  in  the  case  of  Baker  v. 
FakSy  16  Mass.  R.  503,  and  Sandtoich  v.  TiUen  there  cited. 
This,  if  considered  a  hinding  authority,  would  he  sufficient  to 
settle  this  case  in  favor  of  the  plaintiff.  So  it  seems  to  have 
been  considered  by  the  counsel  respectively  ;  and  the  free, 
able  and  very  elaborate  argument  of  the  defendant's  counsel, 
consists  mainly  of  a  revision  of  the  positions  advanced,  and  the 
points  decided  in  that  case. 

The  propositions  maintained  by  the  learned  coimsel  for  the 
defendant  are, 

1.  That,  the  congregational^churches  of  Massachusetts,  regu- 
larly gathered,  are,  and  always  have  been,  entirely  distinct  from 
the  towns,  parishes  and  congregations,  with  which  they  have 
been  associated  in  public  worship  :  — 

2.  That  to  some  extent  and  for  some  purposes,  at  least, 
they  sustain  a  corporate  character  :  — 

3.  That  a  church  can  only  be  dissolved  by  the  death  of  its 
members,  its  own  voluntary  determination  to  that  effect,  or  by 
a  forfeiture  of  its  privileges  by  non-user. 

Without  examining  these  propositions  in  detail,  it  is  obvious 
to  remark,  that  it  may  be  very  true  that  churches  in  this  Com- 
monwealth are,  and  always  have  been,  distinct  from  the  towns, 
parishes  and  congregations,  with  which  they  are  associated,  and 
yet  it  by  no  means  follows  that  a  church,  as  such,  in  legal  con- 
templation, can  exist,  except  as  incident  to,  or  connected  with 
some  parish  or  religious  society.  They  may  be  distinct,  as 
having  distinct  powers  and  functions,  distinct  rights,  duties  and 
obligations,  and  yet  cannot  exist  independently  of  the  parish  or 
congregation  in  which  they  are  gathered.  A  familiar  instance 
of  such  distinct  character  and  functions,  with  such  dependent 
existence  and  indissoluble  connexion,  is  that  of  deacons  of  a 
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church,  who  are  expressly  declared  to  be  a  corporatiou,  with 
succession.  As  such  corporation,  they  have  distinct  powers 
and  functions,  and  constitute  an  entirely  distinct  body  from  the 
church,  by  whom  they  are  elected,  and  with  whom  they  are 
associated.  But  notwithstanding  they  are  thus  distinct  bodies, 
they  cannot  separate  themselves  from  the  churches,  with  which 
they  are  connected,  and  still  claim  to  act  as  corporate  bodies. 
By  the  very  act  of  secession,  they  would  cease  to  be  deacons 
of  such  church,  and  thereby  cease  to  possess  the  character  in 
which  alone  their  power  to  act  as  a  corporation  subsisted,  and 
these  powers  vest  in  their  successors.  It  follows,  therefore, 
we  think,  that  though  distinct  bodies,  they  are  incident  to. 
and  indissolubly  connected  with  the  churches  from  which  they 
emanate. 

This  analogy,  we  think,  will  be  more  obvious,  by  considei- 
ing  what  the  nature  of  a  congregational  church  is,  as  gathered 
and  constituted  in  the  various  towns,  parishes  and  religious 
societies  of  Massachusetts.  The  church  is  composed  of  those 
persons,  being  members  of  such  parish  or  religious  society, 
who  unite  themselves  together  for  the  purpose  of  celebrating 
the  Lord's  Supper.  I'Kiy  may  avail  themselves  of  their  union 
and  association,  for  other  purposes  of  mutual  support  and  edi- 
fication in  piety  and  morality,  or  otherwise,  according  to  such 
terms  of  church  covenant,  as  they  may  think  it  expedient  to 
adopt.  But  such  other  purposes  are  not  essential  to  their 
existence  and  character  as  a  church.  Such  is  the  general 
definition  of  a  church.  Perhaps  the  churches  in  colleges  may 
be  considered  .as  exceptions  ;  these  cases,  however,  are  few 
and  anomalous,  and  can  hardly  affect  the  general  rule.  But 
even  there,  the  college  itself  would  probably  be  considered  as 
giving  locality  and  identity  to  such  church.  Suppose  a  ma- 
jority of  the  church  of  Harvard  College,  dissatisfied  with  the 
theological  instruction  given  them,  or  for  other  causes  satisfac- 
tory to  their  own  consciences,  should  determine  to  remove 
with  their  officers,  their  records  and  their  furniture,  to  Amherst 
College,  for  instance,  would  they  and  their  successors  still 
claim  to  be  the  church  of  Harvard  College,  and  would  the 
property,  before  given,  or  which  might  at  all  times  thereafter 
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be  given  to  the  church  of  Harvard  College,  vest  in  the  body 
thus  transferred  to  Amherst  and  their  successors  ? 

Possibly  other  exceptions  may  be  imagined,  as  associations 
of  pious  persons,  formed  in  remote  and  unincorporated  settle- 
ments, for  the  purpose  of  celebrating  the  christian  ordinances. 
Such  an  association,  perhaps,  might,  to  many  purposes,  be  de- 
nominated a  church.  Such  cases  would  not  affect  the  general 
question.  It  would  be  sufficient  for  the  purposes  of  the  pres- 
ent inquiry,  to  consider  the  description  of  a  church  here  given, 
as  applying  to  a  local  or  territorial  parish  ;  but  we  can  see  no 
reason  why  it  should  not  apply  to  all  cases  of  churches  gath- 
ered in  and  associated  with  a  poll  parish,  or  other  orgimized 
religious  society. 

To  this  view  of  a  church,  as  necessarily  incident  to,  and 
connected  with  some  congregation  or  religious  society,  it  may 
perhaps  be  objected,  that  in  order  to  the  existence  of  an  asso- 
ciation of  christians,  united  for  the  celebration  of  christian 
ordinances,  and  the  enjoyment  of  christian  privileges,  it  pre- 
supposes the  necessity  of  a  union  with  persons,  not  entitled  to 
participate  in  such  celebration,  or  to  enjoy  these  privileges, 
which  would  be  incongruous.  But  we  think  there  is  no  sub- 
stantial ground  for  this  objection.  A  congregation  may  be 
imagined,  every  individual  of  which  may  be  a  church  member. 
In  this  case,  the  same  body  of  individuals  would  possess  two 
distinct  capacities,  having  certain  rights,  duties  and  obligations 
in  each.  This  is  no  anomaly  in  the  law.  It  is  strictly  analo- 
gous to  the  case  of  a  town  acting  at  the  same  time  as  a  town 
and  a  parish,  of  which  there  are,  or  recently  were,  hundreds  of 
instances  in  the  Commonwealth.  In  that  case,  one  corporate 
organization  is  commonly  used  for  both  these  purposes.  The 
town  settles  a  minister  and  makes  other  contracts  of  a  parochial 
nature ;  it  also  establishes  schools,  engages  instructors,  and 
makes  contracts  in  regard  to  other  municipal  objects.  It  also 
purchases  and  receives  grants,  donations,  and  conveyances  of 
property,  real  and  personal,  some  expressed  to  be  for  the  sup- 
7ort  of  a  minister,  and  others  for  the  support  of  schools,  all  of 
which  are,  or  may  be,  held  and  managed  under  one  corporate 
organization,  and  by  one  set  of  officers.  Afterwards,  a  part  of 
MM  h  town  is  set  off  into  a  diMinct  territorial  or  poll  parish,  and 
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the  remainder  of  the  town,  by  law,  becomes  a  parish.  Here  it 
is  manifest,  that  as  all  those  who  compose  the  town,  no  longer 
compose  the  parish,  the  two  capacities  can  no  longer  subsist 
together  in  the  same  body,  and  a  distinct  organization  becomes 
necessary.  But  there  is  no  difficulty  in  recognizing  these  tiiro 
distinct  capacities,  whilst  they  subsisted  together.  For,  after 
the  separation,  all  those  rights,  duties  and  obligations,  which 
belonged  to  the  town  in  its  parochial  character,  devolve  upon 
that  portion  of  its  inhabitants,  who  by  operation  of  law  become 
successors  to  the  town  in  that  capacity  ;  whijst  all  those  which 
belonged  to  the  town  in  its  municipal  character,  continue  so  to 
belong,  notwithstanding  the  erection  of  a  new  parish.  And  it 
may  be  remarked  in  passing,  that  this  is  equally  the  case, 
where  the  persons,  who  are  formed  into  one  or  several  new 
parishes,  constitute  a  great  majority  of  the  inhabitants  of  the 
town.  Those  who  become  the  successors  of  the  town  in  its 
parochial  capacity,  succeed  to  the  whole  of  its  parochial  rights, 
although  they  constitute  but  a  small  minority  of  its  inhabitants. 
So  with  regard  to  the  church  and  congregation,  they  may  be, 
though  they  rarely  are,  composed  of  the  same  individuak ;  in 
which  case  the  same  body  may  be  regarded  in  two  distinct  ca- 
pacities. To  illustrate  this,  suppose  ten  young  married  men 
procure  from  the  government  the  grant  of  a  township  of  land, 
and  settle  upon  it,  get  incorporated  as  a  town,  and  settle  a  min- 
ister, all  with  their  wives  being  members  of  the  church  in  full 
communion.  Here  the  town,  parish  and  church  are  all  com- 
posed of  the  same  individuals.  They  are,  however,  to  be 
regarded  as  three  distinct  bodies,  for  different  purposes  known 
to  the  law,  or,  what  is  in  effect  the  same  thing,  a  body  with 
three  distinct  capacities.  In  this  state  of  things,  property  is 
given  to  this  body,  by  any  designation  sufficient  to  identify  it, 
by  one  person  to  procure  a  service  of  church  plate,  by  another 
to  support  a  teacher  of  piety,  religion  and  morality,  and  by 
another  to  support  a  school.  The  year  after,  several  persons 
move  into  this  town,  become  proprietors  of  lands  and  houses, 
by  purchase  and  lease,  and  as  such,  settled  inhabitants,  but 
who  are  not  church  members.  They  attend  public  worship, 
and  are  assessed  for  their  polls  and  estates,  to  the  parish  tax. 
Here  the  distinction,  between  church  and  parish,  which  tl! 
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Along  existed  in  contemplation  of  law,  becomes  manifest  and 
takes  effect  in  practice.  Those  only  who  are  church  mem- 
bers, will  constitute  the  church ;  and  all  property  that  had 
been  given  to  the  original  body,  which  by  the  express  terms  of 
the  grant  was  limited  to  the  use,  or  given  in  trust  for  the 
church,  or  which,  from  its  nature,  the  law  will  presume  to  have 
been  so  intended,  vests  de  facto  in  those,  who,  by  law,  are  con- 
stituted a  corporation  to  take  property  for  the  use  and  benefit 
of  the  church.  In.  the  case  supposed,  the  service  of  plate, 
whether  given  to  the  church  or  parish,  or  by  whatever  desig- 
nation, as  it  could  only  have  been  designed  to  be  used  in  the 
celebration  of  the  christian  ordinances,  would  by  law  vest  in 
the  deacons,  the  law  implying  from  the  nature  of  the  property, 
that  such  was  the  trust  intended  by  the  donor.  All  the  other 
property  would  remain  vested  in  the  town,  in  its  municipal  or 
parochial  capacity.  Again  should  a  part  of  the  inhabitants  be 
incorporated  into  a  parish,  the  remainder,  whether  a  majority 
or  minority  of  the  whole,  would  become  a  parish  ;  and  here  the 
distinction  of  capacities,  into  municipal  and  parochial,  which 
had  before  existed,  would  take  effect  in  practice.  That  por- 
tion of  property  which  had  been  given  to  the  town  for  the  sup- 
port of  public  worship,  or  from  its  nature  was  obviously  adapted 
to  that  purpose,  would  be  deemed  to  have  vested  in  the  town 
in  its  parochial  capacity,  and  would  vest  in  the  parish,  becom- 
ing its  successor  ;  whilst  that  given  to  the  same  town  by  the 
same  name,  for  the  support  of  schools,  being  for  a  municipal 
purpose,  would  be  deemed  to  have  vested  in  the  town  in  its 
municipal  capacity,  and  so  would  remain  vested  in  the  town, 
notwithstanding  the  change  in  its  parochial  character.  This 
familiar  instance  may  serve  to  illustrate  the  point,  that  there  is 
no  incongruity  in  saying  that  a  religious  society  and  a  church 
are,  to  many  purposes,  distinct  bodies,  associated  for  distinct 
purposes,  and  having  distinct  rights,  and  yet  may  be  composed 
of  the  same  individuals.  When  thus  composed,  which  case 
rarely  happens  in  fact,  though  these  distinctions  may  exist  onl} 
■n  contemplation  of  law,  they  are  nevertheless  plain  and  real  ; 
but  when  one  or  more  individuals  are  members  of  the  society, 
but  not  of  the  church,  the  distinction  becomes  practical,  and 
relates  back  to  all  grants,  contracts  and  other  acts  done,  and 
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rights  acquired,  when  the  same  iodiyiduak  were  dissociated  in 
difierent  capacities. 

From  these  views,  it  seems  evident,  that  the  identity  of  a 
congregational  church,  used  in  the  sense  already  explained, 
must  be  considered  as  depending  upon  the  identity  of  the  par- 
ish or  religious  society,  with  which  it  is  connected.  In  this 
view,  its  identity  may  or  may  not  depend  upon  locality.  If  the 
religious  society,  with  which  it  is  connected,  may  change  its 
place  of  meeting  and  worship,  without  affecting  its  identity,  as 
most  societies  may,  at  least  within  certain  limits,  the  same 
change  might  take  place  in  regard  to  the  church,  and  yet  it 
would  continue  the  same  church.  Whether  a  poll  parish  or 
religious  society  might  be  incorporated,  without  any  local  de- 
signation, or  any  provision,  express  or  implied,  giving  it  a  local 
character,  to  consist  of  certain  individuals  named,  and  such  as- 
sociates as  they  might  receive,  and  might  at  their  election  re- 
move from  one  place  to  another  within  the  Commonwealth,  it 
b  not  now  necessary  to  inquire.  It  is  sufficient  for  the  pur- 
poses of  the  present  inquiry  to  say,  that  when  a  parish  or  re- 
ligious society  is,  by  its  constitution,  limited  to  any  place,  the 
church  of  such  society,  by  whatever  terms  designated,  is  equal- 
ly limited,  being  necessarily  associated  and  indissolubly  con- 
nected with  such  religious  society,  and  incapable  of  subsisting 
independently  of  it. 

But  it  is  insisted  that  churches,  to  some  extent  and  for  some 
purposes  at  least,  sustain  a  corporate  character  ;  that  as  corpo- 
rations, they  have  perpetual  succession,  and  therefore  that  they 
can  subsist  and  act  without  dependence  on,  or  connexion  with, 
any  religious  society,  or  other  body  whatever.  It  may  be 
proper  briefly  to  consider  the  soundness  of  this  position,  and 
the  correctness  of  the  conclusion  drawn  from  it. 

Using  the  term  '^  corporation  "  in  a  loose  sense,  and  without 
technical  exactness,  it  may  be  true  that  these  bodies,  to  some 
extent  and  for  some  purposes,  have  a  corporate  character. 
The  same  may  be  said  of  all  the  various  associations  and  vol- 
untary societies  formed  in  the  community,  for  any  charitable, 
useful  or  innocent  object.  They  are  known  and  designated  by 
t  collective  name,  may  hold  meetings,  elect  officers,  pass  votes* 
raise  money  by  voluntary  assessment,  and  direct  its  disburse- 
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ment.  The  individuals  composing  it,  may  bind  themselves,  by  ft»b1riiii 
Ifnutual  engagement,  to  the  performance  of  particular  duties  jenniiga. 
and  obligations,  which  are  valid  in  law.  They  may  therefore 
be  said  to  perform  some  of  the  functions,  and  possess  some  of 
the  characteristics  of  corporations.  But  to  be  of  any  avail  in 
the  argument,  it  must  be  shown  that  churches  are  corporations, 
or  possess  corporate  powers,  known  to  the  law,  at  least  to  the 
extent  of  enabling  them  to  have  an  independent  existence  and 
perpetual  succession,  and  to  hold  and  exercise  some  control 
over  property.  And  to  this  extent  the  proposition  goes  in  the 
argument,  in  this  case. 

It  is  a  principle  of  law,  which  has  been  often  acted  upon,  188 
that  where  rights,  privileges  and  powers  are  granted  by  law  to 
a  body  of  persons,  by  a  collective  name,  and  there  is  no  mode 
by  which  such  rights  can  be  enjoyed,  or  powers  exercised, 
without  acting  in  a  corporate  capacity,  such  bodies  are  deemed 
by  necessary  implication,  to  be  so  far  corporations,  as  to  ena- 
ble them  to  enjoy  and  exercise  the  rights  and  powers  thus 
granted.  So  when  a  duty  or  obligation  is  imposed  ;  for  where 
the  law  gives  a  remedy  against  an  aggregate  body,  it  gives  a 
right  of  action,  and  to  that  extent  constitutes  them  a  corpora- 
tion by  implication.  In  Russell  v.  The  Men  of  Devon,  2  T.  R. 
672,  this  principle  was  recognized  by  Lord  JSTenyon,  and  ap- 
plied to  the  case  of  an  action  against  the  hundred,  on  the  stat- 
ute of  hue  and  cry.  But  to  found  this  argument,  it  must  ap- 
pear that  the  rights  and  powers  conferred,  can  only  be  enjoyed 
by  the  exercise  of  corporate  powers,  and  therefore  if  such 
powers  are  not  necessary,  they  are  not  given  by  implication. 

The  power  given  to  churches,  by  some  of  the  colonial  and 
provincial  laws,  to  act  and  vote  in  the  choice  of  a  minister, 
either  exclusively  or  concurrently  with  the  society,  required, 
whilst  it  existed,  nothing  more  than  that  there  should  be  t 
church  in  each  religious  society,  duly  organized,  and  perpetu- 
ated ;  besides,  this  power  has  been  expressly  abrogated  by  the 
constitution.  The  importance  given  to  church  membership, 
by  making  it  a  necessary  legal  qualification  for  civil  and  politi- 
cal office,  conferred  no  power  on  the  church,  to  be  exercised 
in  its  a^egate  capacity.  The  power  of  electing  members, 
with  a  view  to  a  perpetual  succession,  of  choosing  deacons, 
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corporate  powers  by  legal  implication,  within  the  principles 

stated,  if  those  privileges  can  be  fully  enjoyed  and  exercised 

without  the  exertion  of  such  corporate  powers. 

It  is  conceded  that  in  early  times  neither  legislation  nor 
jurisprudence  were  exact  upon  this,  or  any  other  subject. 
Churches  were  respected  for  their  piety  and  utility,  their  rights 
were  recognized  and  acquiesced  in  by  general  consent,  without 
being  de6ned  or  secured  by  law.  But  when  they  became  nu- 
189  merous,  and  the  property  incident  to  their  beneficial  operation, 
considerable,  an  express  legal  provision  was  made,  by  the  act 
of  1754,  enacting,  that  the  deacons,  for  the  time  being,  should 
be  a  body  corporate,  with  power  to  take  and  hold  proper- 
ty, for  the  use  of  the  church,  and  to  transmit  it  to  their  suc- 
cessors for  the  like  purpose ;  which  law  has  ever  since  been 
in  force.  No  implied  corporate  powers  therefore  are  necessa- 
ry to  enable  the  church  to  hold  property,  because  by  this  stat- 
ute, express  provision  is  made  for  the  taking,  holding  and 
transmission  of  property,  in  which  the  church  is  beneficially 
interested.  The  statute  provides,  that  all  property  given  to 
the  church,  shall  vest  in  the  deacons  and  their  successors  as  a 
corporation,  and  the  maxim  applies,  exprtsno  tinm  txchuio  eH 
alUrius,  As  two  persons  or  corporations  cannot  legally  hold 
the  same  property  at  the  same  time,  the  law  which  provides 
that  it  shall  vest  in  one,  by  necessary  implication  declares  that 
It  cannot  vest  in  the  other.  The  statute  was  professedly  made 
for  the  better  recovering  of  grants  and  donations  to  pious  and 
charitable  uses,  for  the  better  support  and  maintenance  of  min- 
isters, and  defraying  charges  relating  to  public  worship.  Two 
objects  were  to  be  accomplished  by  the  statute  ;  one,  to  give  all 
such  grants  a  legal  effect  and  operation,  by  enabling  the  gran- 
tees to  take  and  hold  real  and  personal  property ;  the  other, 
that  such  property  should  go  in  succession.  But  both  of  these 
objects  would  have  been  as  effectually  accomplished  without 
the  statute,  had  the  churches  been  deemed  corporations,  or 
qua  corporations,  with  power  to  take  and  hold  property  to  them 
and  their  successors,  and  so  the  statute  would  have  been  un- 
necessary and  nugatory.     This  is  a  legislative  exposidoo  of 
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the  law,  and  the  implicatioD  from  it  is  ineviuble,  that  up  to 
1754  churches  were  not  deemed  corporations  capable  in  law  of 
taking  and  holding  property  ;  and  since  that  time  they  cannot 
be  taken  to  have  such  corporate  powers  by  implication,  not 
only  because  such  powers  are  not  necessary  to  enable  them  to 
enjoy  all  their  rights,  but  because  the  statute,  by  vesting  all 
property  given  to  them  in  another  body  for  their  use,  has  effec- 
tually rendered  them  legally  incapable  of  either  taking  or  bold- 
ing  property.  This  statute,  therefore,  which  was  passed  about 
the  middle  of  the  last  century,  and  which  was  revised  and  sub- 
stantially reenacted  soon  after  the  adoption  of  the  constitution, 
and  which  is  of  the  highest  authority  upon  this  subject,  so  far 
from  proving  that  churches  are  corporations  empowered  to  hold 
property,  appears  to  us  to  prove  the  contrary. 

If  then  the  question  is  asked,  how,  if  churches  are  not  cor- 
porations,'can  they  preserve  their  own  perpetual  succession, 
and  elect  deacons,  who  shall  constitute  a  corporation,  with  per- 
petual succession,  and  invested  with  acknowledged,  legal,  corpo- 
rate powers,  it  appears  to  us,  that  it  is  not  of  difficult  solution. 
If  a  church  is  rightly  described  as  an  association  of  all,  or  part 
of  the  members  of  a  religious  society,  and  united  for  the  cele- 
bration of  christian  ordinances,  it  is  necessarily  incident  to,  and 
inseparably  connected  with  such  parish  or  religious  society, 
which  is  a  corporation  with  perpetual  succession,  and  the  per- 
petual existence  and  identity  of  the  church  is  ascertained  and 
identified  by  such  corporation.  Even  should  every  member 
of  an  existing  church  die  or  remove,  it  would  be  competent 
for  other  members  of  the  parish  or  religious  society  to  asso- 
ciate themselves  for  the  purpose  of  celebrating  the  christian  or- 
dinances, or,  in  the  language  of  the  early  days  of  New  England, 
to  gather  a  church,  and  such  associated  body  would  possess  all 
the  powers  and  privileges  of  the  church  of  such  parish,  and 
would  be  the  legitimate  successors  of  the' former  church,  to  the 
same  extent  as  if  no  suspension  or  interruption  in  the  regular 
succession  and  continuity  of  the  body  had  taken  place.  Such 
a  body  would  have  the  power  of  electing  deacons,  and  when 
elected,  by  force  of  the  statute,  all  property,  real  and  personal, 
which  had  been  held  by  their  predecessors,  or  given  to  the 
church,  would  vest  in  such  deacons.     The  same  consideration 
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thererore  applies  to  this,  as  to  a  former  view  of  the  subject, 
that  corporate  powers  are  not  attributable  to  churches  by  im- 
plication from  the  supposed  necessary  existence  of  those  pow- 
ers, in  order  to  maintain  a  perpetual  succession  of  deacons^ 
because  by  the  corporate  character  and  powers  of  the  reIigiou5 
societies  to  which  such  churches  are  incident,  the  perpetual 
succession  of  deacons  can  be  preserved. 

The  same  consideration  applies  to  the  power  of  a  church  to 
choose  a  committee  in  certain  cases,  to  sue.  The  corporate 
character  of  the  religious  society  ascertains  the  church,  the 
election  of  this  body  constitutes  the  committee,  and  the  power 
to  sue  vests  in  the  committee  by  force  of  the  statute. 

It  appears  to  us,  therefore,  that  all  the  considerations  urged 
in  argument,  fail  to  establish  the  position,  that  churches,  in  any 
legal  sense,  possess  the  character  and  powers  of  corporations. 
But  were  it  otherwise,  were  it  proved  ever  so  clearly,  that  to 
some  purposes  churches  are  corporations,  with  p6wer  to  hold 
property,  it  would  tend  very  little  to  establish  the  conclusion, 
that  therefore  they  may  secede  from  the  religious  societies  in 
which  they  are  formed,  and  be  capable  of  subsisting  and  act* 
ing,  without  dependence  on  or  connexion  with  such  societies. 
It  is  easy  to  imagine  the  case  of  an  incorporated  institution, 
with  incidental  and  subordinate  corporations  depending  upon 
and  connected  with  it.  Such  is  the  case  of  an  incorporated 
university.  Different  trustees,  professors  and  otlier  officers 
might  be  vested  with  corporate  powers,  for  the  management  of 
particular  professorships,  charities  and  schools,  connected  with 
such  university.  Could  they,  because  possessing  corporate 
powers,  remove  these  charities,  schools  and  professorships  to 
another  university,  or  conduct  them  as  independent  establish- 
ments ?  So  in  a  city,  the  overseers  of  the  poor,  the  alder- 
men, the  fire  department,  and  the  school  committee,  for  the 
time  being,  may  severally  be  incorporated,  for  particular  pur- 
poses, but  incident  to,  and  subordinate  to  the  incorporation  of 
the  city.  Ceasing  to  hold  these  offices,  and  to  be  connected 
with  that  corporation,  they  would  cease  to  be  corporations,  and 
could  not  subsist  and  act  independently. 

But  it  is  impossible  to  imagine  a  case  more  strongly  illustra- 
tive of  this  point,  than  one  arising  immediately  out  of  the  sab- 
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ject  before  us,  and  already  referred  to.  Deacons  of  churches, 
by  statute,  are  made  corporations,  with  all  the  legal  powers 
and  qualifications  of  corporations,  capable  of  taking  and  hold- 
ing property,  in  succession,  and  of  suing  and  being  sued.  Both 
the  parties  in  this  suit  are  such  corporations,  suing  and  defend- 
ing in  that  character,  and  without  it  would  have  no  standing  in 
court.  But  can  it  be  imagined  that  deacons  could  separate 
themselves  from  the  churches  by  which  they  are  chosen,  and, 
as  corporations,  subsist  and  act  independently  of  them  ?  How 
then  could  it  be  concluded,  if  churches  were  corporations,  that 
in  consequence  of  holding  that  character  they  could  subsist  and 
act  independently  of  the  parishes  and  religious  societies  in 
which  they  are  formed  ? 

It  is  quit^  probable  that  some  confusion  may  have  arisen  oo 
this  subject,  from  not  sufficiently  considering  the  precise  dis- 
tinction between  a  church  and  a  religious  society.  The  latter, 
being  qualified  to  provide  for  the  support  of  public  worship, 
and  the  maintenance  of  religious  teachers,  is  invested  with  aO 
the  powers  of  an  independent  body  politic,  which  are  necessa- 
ry and  proper  to  enable  them  to  accomplish  those  objects ) 
whilst  a  chtirch  has  no  power  and  no  occasion  to  provide  for 
those  objects,  or  to  make  any  contract  in  relation  to  them. 
If,  then,  it  is  asked  whether,  if  a  church  be  dissatisfied  with 
the  doctrines  taught,  and  the  instructions  given,  in  the  parish  in 
which  it  is  formed,  they  cannot  withdraw,  the  answer  appears 
to  us  to  be  obvious  ;  that  the  organization  of  a  church  in  any 
parish  is  designed  for  the  edification  and  benefit  of  those  mem- 
bers who  choose  to  unite  in  it,  and  if  those  members,  be  tbey 
few,  many  or  all,  can  no  longer  conscientiously  attend  there, 
they  may  unquestionably  withdraw  and  provide  for  the  institu- 
tion of  public  worship  elsewhere.  But  this  they  necessarily 
do  in  another  and  distinct  capacity,  —  that  of  a  religious  socie- 
ty. They  may  also  form  a  church,  but  it  will  be  the  church 
of  the  society  thus  established,  and  not  the  church  of  the  so- 
ciety from  which  they  have  withdrawn.  Otherwise,  the  anom- 
aly would  be  presented,  of  a  society  competent  to  settle  a  min- 
ister, and  to  support  public  worship,  and  yet  incapable  of  having 
a  church,  or  celebrating  the  christian  ordinances  ;  for  it  is  im- 
possible that  there  should  be  two  distinct  bodies,  having  no 
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Stabbins  communication  with  each  other,  organized  under  differeot 
JennkiffB.  offic®i*s,  and  keeping  distinct  records,  which  should  each  be 
the  same  church,  at  the  same  time.  This  would  be  contrary 
to  the  usage,  practice  and  general  understanding  of  the  Com- 
monwealth, from  the  earliest  times,  and  equally  contrary  to  the 
spirit  and  purport  of  the  statute  (  St.  1799,  e.  87,)  which  pro- 
vides, ^^  that  the  respective  churches,  connected  and  associated 
IB  public  worship  with  the  several  towns,  parishes,  precincts, 
districts  and  other  bodies  politic,  being  reh'gious  societies  es* 
tablished  according  to  law,  within  this  Commonwealth,  shall  at 
ids  all  times  have,  use,  exercise  and  enjoy  iJl  their  accustomed 
privileges  and  liberties,  respecting  divine  worship,  church  order 
and  discipline,  not  repugnant  to  the  constitution  of  this  Com- 
monwealth, and  shall  be  encouraged  in  the  peacenble  and  reg- 
ular enjoyment  and  practice  thereof."  This  statute  implies 
the  understanding  of  the  legislature,  not  only  that  churches  are 
bodies  connected  and  associated  with  parishes  and  other  re- 
ligious corporations,  but  also  that  each  of  those  religious  so- 
*  cieties,  established  according  to  law,  shall  be  capable  of  having 
churches  so  connected  and  associated  with  them,  who  can  at 
aU  times  use  and  enjoy  the  liberties  and  privileges  therem  as- 
sured to  them. 

It  would  be  equally  anomalous  to  suppose  that  a  religious 
society,  established  according  to  law,  and  not  only  capable, 
but  bound  by  the  constitution  and  laws  to  provide  for  the  insti- 
tution of  public  worship,  and  the  support  and.  maintenance  of 
teachers  of  piety,  religion  and  morality,  should  be  made  to 
depend  for  their  decent  and  orderly  action,  upon  a  body  who 
had  wholly  withdrawn  from  them  and  instituted  public  worship 
in  another  place,  perhaps  a  distant  town  or  State,  who  had  not 
only  ceased  to  be  members,  but  who  had  formally  furnished 
the  society  with  legal  evidence  of  their  having  so  done,  and 
who  by  these  acts  had  shown,  that  even  if  they  bad  no  adverse 
or  hostile  interests,  they  had  no  longer  any  interests  in  common 
with  such  society,  upon  these  subjects. 

Upon  a  review  of  the  subject,  the  Court  are  all  of  opinion, 
as  it  was  substantially  decided  in  Baker  v.  FoZm,  so  far  as  that 
case  involved  the  same  point,  that  in  whatever  aspect  a  church, 
for  some  purposes,  may  be  considered,  it  appears  to  be  clear^ 
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from  tiie  constitution  and  laws  of  the  land  and  from  judicial 
decisions,  that  the  body  of  communicants  gathered  into  church 
order,  according  to  established  usage,  in  any  town,  parish, 
precinct,  or  religious  society,  established  according  to  law,  and 
actually  connected  and  associated  therewith  for  religious  pur- 
poses, for  the  time  being,  is  to  be  regarded  as  the  church  of 
such  society,  as  to  all  questions  of  property  depending  upon 
that  relation. 

It  remains  only  to  apply  these  principles-  to  the  case  under 
consideration.  It  appears  that  at  the  time  Mr.  Stone  consent- 
ed to  the  dissolution  of  his  connexion  with  the  parish,  he  re- 
served the  right  to  retain  his  relation  as  pastor  of  the  church  in 
that  society,  to  which  reservation  the  parish  and  the  church,  as 
far  as  they  respectively  might,  assented.  It  may  be  admitted, 
without  affecting  this  inquiry,  that  individuals  may  bind  them- 
selves by  express  engagements  with  each  other,  for  spiritual  aid 
and  mutual  edification,  and  that  some  obligations,  binding  in 
conscience,  may  arise  therefrom.  But  considering  a  church, 
gathered  in  a  religious  society,  in  the  sense  in  which  it  is  used, 
and  in  which  alone  it  can  be  used,  in  this  relation,  it  seems  to 
follow  conclusively,  from  the  principles  already  stated,  that 
when  a  minister  ceases  to  be  the  teacher  of  piety,  religion  and 
morality  in  such  society,  he  ceases  to  be  the  pastor  of  such 
church.  It  appears  to  us,  therefore,  that  the  reservation  in 
question,  as  to  its  effect  upon  the  condition  of  the  church,  was 
wholly  nugatory  and  void,  and  did  not  alter  the  relation  of 
church  and  congregation.  But  were  it  otherwise,  the  conse- 
quence only  would  be,  that  Mr.  Stone  retained  the  relation  of 
pastor  to  the  church,  as  it  had  withdrawn  and  separated  itself 
from  the  parish  of  the  third  precinct,  and  as  it  afterwards  con- 
nected itself  with  the  Evangelical  Society.  If  the  relation  of 
pastor  and  church  continued  to  any  purpose,  it  was  with  this 
church,  and  if,  for  the  reasons  before  given,  this  body  ceased 
to  be  the  church  of  the  third  precinct,  the  continuance  of  such 
relation  or  not,  could  have  no  effect  upon  the  present  question. 

It  appears  from  the  facts  in  the  case,  that  the  defendant  and 
those  whom  he  represents,  long  before  the  commencement  of 
this  action,  had  withdrawn  from  all  the  meetings  of  the  parish, 
either  for  basincuts  or  worship,  that  they  had  formed  a  new 
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Slebbins  society  under  a  collective  name,  the  Evangelical  Society,  bad 
iew^nffs.  applied  to  a  magistrate  to  call  a  meeting,  and  thereby,  and  by 
force  of  the  statutes  of  1811  and  1823,  had  become  incorpo- 
rated as  a  distinct  religious  society,  and  had  filed  certificates 
with  the  clerk  of  the  third  precinct,  and  thereby  wholly  ceased 
to  be  members  thereof ;  that  as  a  church,  they  had  voted,  as 
far  as  they  were  capable  of  doing  so,  in  that  capacity,  to  unite 
with  the  Evangelical  Society,  and  thus,  if  a  church  at  all,  had 
become  a  separate  and  distinct  church  from  that  of  the  third 
196  precinct.  It  further  appears,  that  the  body  represented  by  the 
plaintifiT  is  composed  in  part  of  those  who  were,  before  am 
division,  members  of  the  church  of  that  parish,  with  others 
regularly  chosen  by  them,  that  they  are  associated  for  the  cel- 
ebration of  christian  ordinances,  in  usual  church  form  and 
order,  that  they  have  been  recognized  as  a  regular  church  by 
an  ecclesiastical  council,  and  joined  in  the  call  and  settlement 
of  a  minister  in  that  parish,  and  therefore  possess  all  the  requi- 
sites and  characteristics  of  the  church  of  that  parish.  The 
phintiff  having  been  duly  elected  deacon  of  this  church,  is 
entitled  by  force  of  the  statute  to  take  and  hold  all  the  prop- 
erty, in  which  it  is  beneficially  interested,  including  the  furni- 
ture in  question,  and  therefore  is  entided  to  judgment  in  this 
•etioD.^ 

>8ee&nDy0rT.Ba/ii0iii,llPiok.49S;  ReviMd  Stat  c  90, 1 8 
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Amos  Oakes  versus  Jedediah  Marct* 

n»  daohntioiit  of  one  lia¥iof  title  to  buid,  that  it  wm  oocopied  by  hit  moClMr*  aad 
that  li0  lifod  OB  it  and  caltivatod  it  for  hor  a*  her  property,  are  irralevaac  to  prota 
a  diiMiain  by  ber,  fi>r  they  ihow  that  she  occupied  with  hie  coneeat. 

If  a  dieseisee,  wlioee  right  of  eolry  b  not  loet,  eaters  aad  delivers  a  deed  upoa  the 
kad,  the  diaseisin  is  so  far  purged  by  the  entry  ae  to  give  operation  to  the  deed. 

Where  the  grantee  in  a  deed  with  ararranty  from  a  person  having  no  title,  eater*  upoa 
the  land,  and  afterwards  the  grantor  takes  a  release  from  the  owner,  the  raleaae 
will  operate  ai  a  con£rmatioo  of  the  first  grantee'a  tide,  althoogh  aehher  the  ra- 
Isaeor  aor  releasee  was  ia  poasessioa  at  the  tiasa  of  the  release. 


Writ  of  eniry  to  recover  sebin  of  two  acres  of  land  in 
Charlton.  The  demandant  dechred  upon  his  own  seisin  with- 
in thirty  years  and  a  disseisin  by  the  tenant.  The  tenant 
pleaded  non  disseirivU. 

At  the  trial,  before  the  late  chief  justice  Parker^  it  appeared 
that  the  land  demanded  is  part  of  a  farm  formerly  belonging 
to  Jacob  Davis.  The  demandant  produced  a  deed  made  to 
him  by  Eunice  Oakes  on  April  14th,  1817,  and  proved  that  at 
the  time  of  the  execution  and  delivery  of  this  deed  he  was, 
and  for  several  years  before  had  been,  in  possession  of  the 
demanded  premises  under  Eunice  Oakes;  and  he  there  rested 
his  case. 

The  tenant  gave  in  evidence  a  deed  from  Jacob  Davis  to  IM 
Caleb  Ammidoo,  dated  June  12th,  1789,  of  the  farm,  except- 
ing out  of  the  grant  the  demanded  premises.  Also  a  deed  from 
Ammidon  to  Abijah  Oakes,  dated  October  12th,  1792,  of  the 
whole  farm,  including  in  the  description  the  demanded  prem- 
ises, with  covenants  of  seisin  and  warranty.  Under  this  deed 
Abijah  Oakes  entered  upon  and  occupied  the  farm  generally, 
and  the  demanded  premises,  in  the  manner  hereafter  "tated. 
The  tenant  ako  produced  a  deed  of  release  from  Jacol  Davis 
to  Ammidon,  of  the  part  excepted  out  of  his  former  deed. 
This  deed  it  dated  September  25th,  1796,  at  which  time 
neither  Davis  nor  Ammidon  was  in  possession.  The  demand- 
ant objected  to  the  admission  of  this  deed,  but  the  objection 
was  overruled. 

The  tenant  then  produced  a  deed  of  the  demanded  premises 
from  three  of  the  heirs  of  Abijah  Oakes,  there  being  four, 
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Oakes       dated  August  14th,  1827,  at  which  time  the  demandant  was  in 
Muc^i       possession,  claiming  to  bold  the  same  under  his  deed  from  Eu- 

nice  Oakes.     The  deed  thus  produced  was  delivered  upon  the 

premises,  an  entry  having  been  made  for  the  purpose  of  con^ 
veying.  The  admission  of  this  deed  was  objected  to,  on  the 
ground  that  there  being  an  adverse  possession  of  the  demand- 
ant under  claim  of  right,  nothing  passed  by  the  deed.  This 
objection  also  was  overruled.  The  tenant  knew,  at  the  time 
of  the  bargain  for  the  land  with  the  heirs,  and  of  the  execution 
of  this  deed,  that  the  demandant  was  in  possession  claiming 
title. 

The  tenant  then  proved  by  Isaac  Oakes,  one  of  his  grantors, 
son  of  Abijah  Oakes,  that  the  father  occupied  the  land  de- 
manded, and  cultivated  the  same,  in  1792,  and  from  that  time 
until  1807,  when  he  removed  to  Stockbridge  ;  and  that  he 
cultivated  it  and  took  the  crop  in  1808  ;  that  in  1809,  the  wit- 
ness, at  the  request  of  his  father,  let  the  land  to  one  Brown  foi 
$  8,  which  were  paid  to  the  witness,  and  by  him  to  his  father  ; 
that  in  1810  the  witness  made  a  new  bargain  with  Brown,  who 
was  to  pay  $  6  for  the  use  of  the  land,  but  whether  that  sum 
was  paid  or  not,  the  witness  did  not  know.  In  1811  the  de- 
mandant occupied  the  land,  and  he  continued  to  occupy  it, 
until  the  disseisin  alleged  to  have  been  committed  by  the  ten- 
ant. Abijah  Oakes  died  in  1814. 
107  To  rebut  this  evidence  the  demandant  offered  to  prove,  that 

Eunice  Oakes,  mother  of  Abijah,  who  lived  in  the  house  with 
her  son,  but  supplied  her  own  food  at  his  table,  had  been  in 
the  sole  occupation  of  the  land  demanded,  for  more  than  forty 
years  before  the  action  was  commenced,  cultivating  it  as  a 
garden,  having  fruit-trees  there,  &c.  But  it  was  stated  that 
this  evidence  principally  resulted  from  declarations  of  Abijah 
Oakes,  not  made  while  on  the  land  and  cultivating  the  same« 
but  at  various  times  and  places  away  from  the  land,  tending  to 
show  that  he  worked  on  and  cultivated  the  same  for  his  mother 
as  her  property. 

The  judge  ruled  that  evidence  of  this  nature  was  inadmissi- 
ble. Whereupon  the  demandant  became  nonsuit,  with  liberty 
to  move  to  have  the  nonsuit  taken  off;  and  if  the  foregoing  rul* 
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ings  were  wrong,  a  new  trial  was  to  be  granted  ;  otherwise  the       Oalraa 
nonsuit  was  to  stand.  Marey. 

The  cause  was  argued  in  writing,  by  J.  Dam$  and  JUUn^  for  — — — • 
the  demandant,  and  by  JWtoton,  Bottom  and  Merricky  for  the 
tenant. 

The  counsel  for  the  demandant  cited,  to  show  that  the  re* 
lease  was  inoperative,  Warren  v.  ChiUy  1 1  Mass.  R.  222 ; 
Woleott  V.  JEfi^U,  6  Mass.  R.  418  ;  Evorenden  v.  BeaumofUf 
7  Mass.  R.  76 ;  and  to  show  that  the  declarations  of  Abijah 
Oakes  were  admissible  evidence,  hat  v.  Finehj  I  Taunt.  141 ; 
Human  v.  PetUtt,  5  Barn.  &  Aid.  223 ;  Peaceable  v.  fVai- 
son,  4  Taunt.  16  ;  Halloway  v.  Sakesy  cited  in  Daviee  ▼• 
Pierce,  2  T.  R.  55  ;  Walker  v.  Broadetocky  1  Esp.  R.  468 ; 
Jiveaon  v.  Einnairdy  6  East,  188  ;  1  Stark.  Ev.  321  ;  2  Stark. 
Ev.  42  ;  Ward  v.  Oxford,  8  Pick.  476. 

For  the  tenant  were  cited,  to  the  point,  that  the  entry  and 
deed  of  the  heirs  of  Abijah  Oakes  were  sufficient  to  convey  a 
title,  Steams  on  Real  Actions,  42,  43,  75  ;  St.  1786,  c.  13 ; 
Worcester  v.  Eaton,  13  Mass.  R.  371  ;  Willard  v.  Muon, 
5  Mass.  R.  240 ;  Knox  v.  Jenks,  7  Mass.  R.  488  ;  to  the 
point,  that  the  release  would  avail  the  tenant,  Somes  v.  Skinner, 
3  Pick.  52  ;  Bowers  v.  Porter,  4  Pick.  198  ;  and  to  the  point, 
that  the  declarations  were  inadmissible  in  evidence,  Bartlett  v. 
Delprai,  4  Mass.  R.  702 ;  Clarke  v.  Watte,  12  Mass.  R. 
439  ;  Paine  v.  Mclntier,  1  Mass.  R.  69 ;  Bridge  v.  Eggles^ 
ton,  14  Mass.  R.  245. 

Wilde  J.  drew  up  the  opinion  of  the  Court.  The  de-  198 
mandant's  title  is  derived  from  Eunice  Oakes,  and  her  title,  if 
she  ever  had  any,  was  merely  possessory,  and  founded  on  a 
disseisin.  The  evidence  offered  to  establish  such  a  title  in 
Eunice  Oakes  was  properly  rejected,  for  if  all  other  objections 
to  it  should  fail,  it  is  a  sufficient  objection  that  the  evidence 
offered  was  immaterial  and  irrelevant.  The  object  and  the 
tendency  of  the  evidence  was  to  establish  the  fact,  that  Abijah 
Oakes  occupied  the  premises  under  his  mother  and  as  her 
property.  But  suppose  he  did,  how  does  such  an  occupancy 
establish  a  tide  by  disseisin  in  Eunice  Oakes  ?  If  Abijah 
Oakes  consented  to  the  occupancy  by  his  mother,  there  was  no 
adverse  possession  by  her,  and  consequendy  no  disseisin.    The 
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Oakes  evidence  oiTered  not  only  proved  his  consent,  but  showed  ibai 
Mucv  ^^  ^^^  ^^®  actual  occupant ;  so  that  if  there  was  a  disseisin, 
he  must  have  disseised  himself,  by  bis  own  occupancy,  for  the 
use  of  his  mother,  which  would  be  technically  absurd.  The 
declarations,  therefore,  of  Abijah  Oakes  are  immaterial ;  they 
could  not  divest  him  of  bis  title  and  give  it  to  his  mother ;  and 
the  occupancy  also  is  immaterial,  as  there  was  no  disseisin. 

It  follows  then,  that  the  demandant  has  failed  to  show,  or  to 
offer  to  show,  any  title  excepting  that  commencing  in  his  own 
possession  in  1811. 

The  title  under  which  the  tenant  claims  commenced  at  least 
as  early  as  1792,  when  Abijah  Oakes  entered  under  the  deed 
from  Ammidon  ;  for  if  the  title  to  the  demanded  premises  did  not 
pass  by  that  deed,  still  as  Abijah  Oakes  entered  under  it,  claim- 
ing title,  his  entry  and  occupancy  would  amount  to  a  disseisin. 

It  is  objected  that  the  tenant  has  not  connected  himself  with 
this  title,  because  the  hi  irs  of  Oakes  were  disseised  by  the  de- 
mandant at  the  time  of  their  conveyance  to  the  tenant,  and  that 
so  the  conveyance  was  not  valid.  But  it  appears  that  the  heini 
entered  and  delivered  the  deed  on  the  land  ;  they  had  not  lost 
their  right  of  entry  ;  and  according  to  the  decision  in  the  case  of 
Knox  V.  Jenks^  7  Mass.  R.  488,  the  dissessin  was  so  far  purg- 
ed by  the  entry  as  to  give  operation  to  the  deed  as  a  feoffment 
199  The  tenant  has  thus  shown  an  older  and  better  title  than  the 

demandant's,  and  might  rest  his  defence  on  this  possessory  title  ; 
but  he  has  gone  further  back,  and  has  shown,  as  we  think,  a 
valid  title  derived  from  Jacob  Davis,  the  admitted  owner  of 
the  premises  before  his  release  to  Ammidon.  The  objection 
that  this  release  cannot  operate,  because  neither  party  was  in 
possession,  is  more  plausible  than  substantial.  The  operation 
of  this  release,  if  it  had  any  legal  operation,  was  to  confirm 
the  title  of  Abijah  Oakes,  and  not  to  vest  a  title  in  Ammidon  ; 
according  to  the  principles  laid  down  in  the  case  of  Somti  v. 
Skinner^  3  Pick.  52.'     In  form  it  was  a  release  to  Ammidon, 

>8ee  CamMtoek  v.  Smith,  13  Pick.  116 ;  Doe  t.  OUoer^  10  Bam.  A  Crmw 
181 ;  JlUm  V.  Sayward,  6  Greenleaf,  231 ;  3  Pick.  (2d  ed.)  69,  note  1,  and 
oaM«  cited  ;  KmhaUy.Blaitdd^bJi,  Uamp.  R.  534;  RmssO,  t.  Cqgm^B?'usk. 
(9d  ed.)  153,  note  1  ;  Reformed  Dutch  Church  r.  Ve$dmi,  4  WendeU,  496 ; 
ReyiMd  Stat  c  59,  $  5 ;  3  Pick.  (3d  ed.)  58,  note  1 ;  BaUr  t.  Whkiug 
3  Bnmner,  475. 
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but  its  legal  operatioo  was  to  the  use  of  Oakes,  and  as  t^e  was  Oakw 
in  possession  at  ihe  time  of  the  release,  it  may  well  operate  to  Mmj 
confirm  his  title,  as  the  reason  of  the  objection  fails.     The  "* 

deed  of  release  is  to  be  regarded  according  to  its  legal  opera- 
tion, which  is  the  same  as  it  would  have  been  if  Oakes  had 
been  the  releasee  named  in  the  deed.  We  do  not  think  k 
necessary  for  the  tenant  to  insist  on  this  confirmation  of  his  title 
in  the  present  action,  but  we  cannot  doubt  it  is  well  supported 
upon  the  principles  suggested. 

MaiUm  to  take  off  ihe  nmmiii  OMrmM. 


M08E8  H.  Adams  versus  John  Wheeler  Junior. 


4  debtor,  **  is  eomidaratioB  of  lib  indebtadiieM  to  the  phintilT/*  oooveyt  to  him,  by 
•a  iiwCnment  in  writing,  oerttua  penonal  property,  *'  end  it  b  agreed  thai  tlie 
debtor  ihall  remain  in  poaMwion  of  the  property  ontil  defiiolt  of  payment  of  what 
may  be  doe  to  the  pbintiff,  at  ■oeh  time  ae  be  ■hall  malte  demand  ot  payment.*' 

HMf  that  thit  mortgage  wae  valid  ai  againtt  crediton,  it  being  bamd  fide,  and  a 
deliTOvy  of  the  property  having  been  made  before  any  atuchment  or  bvy  by  any 
creditor,  though  not  at  the  time  of  the  esecntion  of  tlie  instrmnem  ;  and  that  it 
purported  to  lecnre,  not  only  robeitting  debts  due  to  the  pbintiff,  but  alto  to  mve 
him  harmleM  from  liabilities  which  he  might  subsequently  incur  for  the  debtor. 

Trespass  for  taking  and  carrying  away  twenty  tons  of  hay, 
averred  to  be  the  property  of  the  plaintiff.  The  hay  was  taken 
by  the  defendant,  a  deputy  sheriff,  on  the  16th  of  February, 
1829,  on  an  execution  against  Henry  P.  Warren. 

At  the  trial,  before  the  late  chief  justice  Parker ^  the  plam-  100 
ciff,  in  order  to  show  the  property  to  be  in  himself,  proved  that 
Warren,  being  the  owner  of  the  hay,  on  July  24th,  1828,  exe- 
cuted and  delivered  to  the  plaintiff  an  instrument  under  seal, 
of  that  date,  as  follows  :  —  <'  Enow  all  men,  &c.,  that  1,  Hen- 
ry P.  Warren,  &c.  in  consideration  of  my  indebtedness  to 
Moses  H.  Adams,  &c.  do  hereby  grant,  sell  and  convey  unto 
the  said  Moses,  his  heirs  and  assigns,  forever,  &c.  twenty  tons 
of  hay  in  my  great  and  small  barns,  estimated  at  twenty  tons, 
be  the  same  more  or  less,  $  160,  — one  horse,  valued  at  $65, 
— one  cart,  valued  at  $  15  ;  to  have  and  to  hold  the  aforegrant- 
ed  property  to  the  said  Moses,  his  heirs  and  assigns,  to  his  and 
their  use  forever.     And  it  is  further  agreed  by  the  parties  to 
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this  instrumeDt,  that  the  said  Warren  shall  remain  in  poBseasioD 
of  said  property  until  default  of  payment  of  what  may  be  due 
the  said  Moses  at  such  time  as  he  shall  make  demand  of  pay- 
ment." With  regard  to  the  consideration  of  this  instrument, 
Warren  testified  that  he  was  indebted  to  the  plaintiff  on  two 
notes  of  hand,  one  dated  March  Sd,  1828,  for  $30,  tho 
other  dated  June  16th,  1828  for  $14;  that  wanting  money 
to  pay  some  pressing  debts,  he  proposed  to  the  plaintiff  to 
lend  him  $  130,  and  to  take  security  for  that  sum  and  for  the 
two  promissory  notes,  in  the  hay  above  mentioned ;  that  the 
plaintiff  said  he  had  not  the  money,  but  agreed  to  give  his 
name  upon  a  note  whereon  the  money  might  be  raised  ;  that  it 
was  intended,  by  the  foregoing  instrument,  to  secure  the  two 
small  notes,  as  well  as  the  sum  of  $  130  which  was  to  be 
raised  on  a  note  to  be  signed  by  the  plaintiff ;  that  some  time 
afterwards  a  note  made  payable  to  the  Millbury  baifk,  was 
signed  by  the  plaintiff,  no  date  being  given  to  it,  and  that  he 
(Warren)  took  possession  of  it  with  a  view  to  raise  the  money, 
which  he  was  unable  to  do  on  account  of  the  scarcity  of  money  ; 
that  on  the  26th  of  September,  on  which  day  the  note  bears 
date,  the  money  was  procured  from  the  cashier  of  the  Millbu- 
ry bank,  and  the  note  was  deposited  in  the  bank,  where  it  wa? 
paid  by  the  plaintiff  on  February  28th,  1829. 

At  the  time  of  the  execution  and  delivery  of  the  instrument 

above  mentioned,  there  was  no  delivery  of  the  hay  ;  but  after 

the  26th  of  September  and  before  the  hay  was  levied  on  by 

301         the  defendant,  possession  was  taken  by  the  plaintiff ;  but  the 

hay  remained  in  the  bam  until  the  time  of  the  levy. 

Evidence  was  given  on  the  part  of  the  defendant,  tending  to 
prove  that  the  transaction  respecting  the  hay  was  fraudulent ; 
which  was  left  to  the  jury  ;  who  returned  a  verdict  for  the 
plaintiff,  on  the  instruction  from  the  judge,  (given  for  the  pur- 
pose of  reserving  the  question,)  that  if  they  were  satisfied  that 
the  transaction  was  bond  Jidtj  and  that  the  note  was  signed  by 
the  plaintiff  in  pursuance  of  the  agreement  stated  by  Warren, 
although  it  might  not  have  been  signed  until  the  day  of  its  date, 
this  note,  together  with  the  two  small  notes,  formed  a  sufficient 
consideration  for  the  conveyance  of  the  hay  in  mortgage,  as 
above  set  forth. 
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ff  the  instruction  to  the  jury  was  wrong,  or  if  the  instrumenti      Adams 
intended  to  be  a  mortgage,  was  insufficient  in  law  to  pass  the     wheelei. 
property  in  the  hay,  the  plaintiff  was  to  become  nonsuit ;  oth-  ' 

erwise  judgmeni  was  to  be  rendered  on  the  verdict. 

The  case  was  argued  in  writing. 

Mwtan  and  Lincolfiy  for  the  defendant.  A  new  trial  ought 
to  be  granted,  because  the  judge  submitted  to  the  decision  of 
the  jury  a  question  of  law,  namely,  whether  the  note  for  $  130 
was  or  could  be  secured  by  the  mortgage ;  or,  in  other  words, 
whether  the  mortgage  secured  to  the  plaintiff  the  future  de- 
mands which  he  might  have  against  Warren.  This  was  a 
question  depending  on  the  construction  of  the  language  used  in  « 
the  instrument,  and  was  not  to  be  controlled  by  evidence.  3 
Stark.  Ev.  1006,  1007,  and  notes  ;  Hamilton  v.  fVagner^  2 
Marsh.  R.  (Kentucky),  333. 

Had  the  jury  decided  this  legal  question  correctly,  perhaps 
d  new  trial  ought  not  to  be  granted  ;  but  their  decision  was  er- 
roneous. The  mortgage  did  not  extend  to  future  indebtedness, 
and  parol  evidence  was  admissible  only  te  show  what  part  of 
the  original  indebtedness  remained  undischarged. 

There  being  no  '^  indebtedness^^  of  Warren  to  the  plaintiff 
arising  out  of  a  note  for  $  130,  until  after  the  hay  had  been 
levied  on,  but  only  a  Kability  on  the  part  of  the  plaintiff,  the 
mortgage  could  not  secure  that  note. 

At  least  the  uncerttiinty  whether  the  mortgage  does  or  does 
not  secure  future  indebtedness,  both  in  regard  to  the  kind  of        202 
debts  and  the  amount  of  them,  renders  it  void  as  against  credi- 
itors.     BtUterfield  v.  Baker^  6  Pick.  622 ;   fVorthington  v. 
Hylyer,  4  Mass.  R.  196  ;  Hall  v.  Leonard^  1  Pick.  27. 

Merricky  contra,  to  show  that  the  mortgage  was  valid  and 
effectual  as  against  creditors,  cited  Brooks  v.  Powers j  15  Mass. 
R.  244  ;  Badlam  v.  Tucker,  I  Pick.  389  ;  Holmes  v.  Crane^ 
2  Pick.  607  ;   Wara  v.  Sumner,  6  Pick.  69. 

PuTWAM  J.  drew  up  the  opinion  of  the  Court.  Present 
indebtedness  is  a  sufficient  consideration  for  the  sale ;  and  the 
inadequacy  of  it  is  not  per  se  Traudulent.^  Nor  is  the  fact,  that 
the  vendee  suffered  the  property  to  remain  in  the  hands  of  the 

1  See  Suiart  ▼.  The  State^  2  Har.  A,  Gill,  114 ;  KnM  r.  LiMdmy,  5  Hun- 
inond,4n  ;  M*KinneyY,  Pinekard,2 Leigh,  149;  Goreer,  WUson  1  Bailey,5<»7. 
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vendor  after  it  was  delivered,  per  se  fraudulent.^  Those  facts 
were  properly  left  to  the  jury,  and  they  have  found  that  the 
conveyance  was  bond  fide.  The  right  to  the  property  passed 
by  the  deed,  as  between  the  parties,  and  after  delivery  the 
conveyance  was  good  against  the  creditors  of  the  vendor. 

We  think  it  clear  from  the  instrument,  that  the  vendee  wasi 
to  hold  the  property,  not  merely  in  payment  of  existing  debts, 
but  until  the  vendor  should  save  the  vendee  harmless  from 
liabilities  thereafter  to  be  incurred.  But  the  vendor  was  not- 
withstanding to  have  the  possession,  ^^  until  default  of  payment 
of  what  might  be  due  to  the  vendee  at  such  time  as  he  should 
make  demand  of  payment,"  without  employing  words  restrict- 
ing the  amount  to  the  debts  then  due,  with  interest,  as  it  would 
have  been,  but  embracing  whatever  (as  we  think)  from  any 
other  lawful  cause  might  be  due  to  the  vendee  when  he  should 
make  his  claim.' 

Nor  is  that  an  illegal  or  inconvenient  arrangement.  Badtam 
V.  Tucker^  I  Pick.  398.  The  truth  is,  that  possession  of 
personal  property  is  only  evidence  tending  to  prove  that  the 
possessor  has  a  title  to  it.  But  it  may  be  controlled  by  other 
evidence  proving  an  honest  appropriation  of  it,  either  absolute 
or  in  mortgage.  The  public,  we  trust,  well  understand  the 
rule,  and  will  not  confide  in  or  be  deceived  by  the  mere  pos- 
session. 

In  the  case  at  bar,  the  vendee  became  the  trustee  for  the 
vendor,  for  any  surplus  exceeding  the  amount  of  debts  actually 
due,  and  liabilities  incurred.*  If  the  creditor  had  resorted  to 
the  trustee  process,  the  surplus  existing  at  the  time  of  the  ser- 
vice of  it,  would  have  been  held  ;  and  the  vendee  could  not 
rightfully  prejudice  the  attachment,  by  assuming  new  liabilities 


•  See  15  MaM.  R.  (Rand*a  ed.)  237,  note  (a);  WJMer  v.  TVow,  3  Piek.  (9d 
ed.)  257,  note  1,  and  caaea  cited ;  IaoU  ▼.  WhUaker^  1  Fairfield,  310;  2  Pick. 
(2d  ed.)  611,  note  1. 

•  See  HoUn-ook  r.  Baker ,  5  Oreenleaf,  309 ;  De  Wolf  ▼.  Harrit,  4  Mason, 
630 ;  Diwer  v.  McLaughlin,  2  Wendell,  596 ;  Pettibone  v,  Griswold,  4  Con 
neet  R.  161 ;  Shepard  r  Shepard,  6  Connect  R.  37 ;  HMhbard  t.  Sswya,  8 
Connect.  R.  215 ;  Crane  t.  Drnmng,  7  Conneet  R.  387 ;  Vmhn  Bank,  ^.  ▼. 
Biwardg,  1  Gill  A  John*.  363;  OageU  t.  Salman^S  Gill  A  Johns.  314;  9 
Coaneot.  R.  286. 

•  See  A.  1829,  e.  124. 
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after  the  service  of  the  foreign  attachment.     By  such  convey-      AdaDw 
ance  the  property  is  not  placed  beyond  the  reach  of  creditors.^     Wbeelei 
It  is  true  that  frauds  may  be  practised  in  sales  of  personal,  as 
well  as  of  real  property,  and  in  various  other  transactions ; 
when  the  fraud  is  proved,  the  pretended  sale  will  be  avoided. 

We  do  not  think  there  is  any  substantial  objection  to  the 
charge  of  the  late  chief  justice,  or  that  it  was  left  to  the  jury 
to  settle  a  matter  of  law.  It  was  properly  intended  to  have 
the  jury  settle  the  fact,  whether  the  liability  upon  the  large  note 
was  incurred  before  the  taking  by  the  defendant ;  and  parol 
evidence  was  clearly  admissible  to  that  point,  as  well  as  in  re- 
gard to  the  amount  of  the  debts  due  from  the  vendor  at  the 
time  of  the  making  of  the  deed. 

Now,  applying  the  facts  to  the  principles  of  the  law  which 
are  here  settled  beyond  controversy,  the  case  is  clear  for  the 
plaintiff.  It  was  an  honest  transaction,  for  valuable  considera- 
tion ;  the  conveyance  is  sufficient  in  substance  ;  it  purports  to 
cover  future  liabilities ;  they  were  in  fact  incurred,  and  the 
property  was  delivered,  before  the  taking  by  the  defendant, 
and  no  payment  or  tender  was  made  of  the  amount  tiue  to  the 
vendee  and  for  which  he  was  liable  when  the  attachment  was 
made. 

The  title  under  the  conveyance  must  prevail,  and  judgment 
be  rendered  upon  the  verdict  for  the  plaintiff. 

^  Pfopeity  lo  situated  may  now  be  attached,  ander  the  provinona  of  the 
Reviled  Stat  e.  90,  §  78  «l  seq, ;  Johnson  v.  SitmnBr,  1  Metoalf,  172 ;  Mofimr. 
fv  V.  LoMfotf,  decided  in  Euex  in  1840. 
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Calvin  Leffingwell  et  d.  verwa  Samuel  D. 
Elliott. 

When  a  graDtee  of  land  with  warranty,  being  evicted  by  a  pnraiiKMBt  title,  extiB' 
gnithea  MiGh  title,  be  ia  entitled  to  recover,  in  an  action  upon  tne  warranty,  the 
amoont  paid  by  him  to  extingniah  aoeh  title,  as  well  after  aa  before  the  comaience* 
neot  of  the  aait,  together  with  a  reaaonable  oompeniation  for  the  trooble  and  es- 
penset  to  which  be  may  have  bean  pot  in  procuring  mch  extinguishment  |  bat  he 
cannot  recover  for  money  paid  for  advice  and  aervicei  of  ooonael. 

This  was  an  action  for  breaches  of  covenants  against  in- 
cumbrances and  of  warranty,  contained  in  a  deed  of  land, 
dated  January  13th,  1825,  given  by  the  defendant  to  the  plain- 
tiffs. The  land  was-  formerly  owned  by  one  Eddy  and  fifteen 
other  persons,  who  constituted  a  manufacturing  corporation, 
and  who  conveyed  to  the  defendant  their  shares  in  the  stock  of 
the  corporation,  embracing,  as  it  was  supposed,  the  land  in 
question ;  but  in  fact,  the  land  belonged  to  them  as  tenants  in 
common,  and  therefore  did  not  pass  by  the  transfer  of  their 
shares.  Subsequently  to  the  defendant's  conveyance  to  the 
plaintiffs,  Eddy  entered  upon  the  land  for  the  purpose  of  re- 
gaining seisin  and  possession  to  the  use  of  himself  and  others 
as  tenants  in  common  ;  whereupon  the  plaintiffs  yielded  the 
possession,  and  afterwards  paid  divers  sums  to  the  original  pro- 
prietors for  the  purpose  of  obtaining  from  them  acquittances  of 
their  interests  in  the  land. 

An  auditor,  appointed  in  the  case,  to  ascertain  the  amount 
of  damages,  made  a  report,  which  came  before  the  Court  at 
this  term. 

The  plaintiffs  presented  before  the  auditor  three  classes  of 
claims.  The  first  was  for  expenses  incurred,  and  money  paid, 
to  extinguish  the  outstanding  titles,  previously  to  August  18th> 
1826,  the  time  of  the  service  of  the  writ. 

Unuer  this  class,  the  auditor  stated  an  account,  in  which, 
besides  the  sums  paid  to  extinguish  adverse  titles,  with  interest 
from  the  time  of  the  payments,  there  were  charges  for  the 
plaintiffs'  time  employed  in  extinguishing  the  titles,  with  inter- 
est from  the  service  of  the  writ,  for  incidental  expenses  for 
horses  and  carriages,  board  and  lodging  while  the  plaintiffs  were 
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from  home,  with  interest  from  the  time  the  same  were  paid, 
and  for  sums  paid  for  advice  and  services  of  counsel. 

The  second  class  was  for  expenses  incurred  and  payments 
made,  similar  to  those  of  the  first  class,  subsequently  to  the 
service  of  the  writ,  not  however  including  counsel  fees. 

The  third  class  was  for  expenses  and  charges  incurred  in 
preparing  this  case  for  trial,  including  the  summoning  of  wit- 
nesses, attendance  at  court,  personal  services  of  the  plaintiffi, 
and  counsel  fees,  since  the  commencement  of  the  suit. 

The  defendant  excepted  to  the  whole  of  the  auditor's  re- 
port, except  such  part  thereof  as  allows  to  the  plaintiiTs  the 
several  sums  actually  paid  before  the  commencement  of  this 
action,  to  extmguish  titles  then  subsisting,  adverse  to  the  plain- 
tiils'  title. 

Davis  and  dSIkn,  in  support  of  the  exception,  now  cited 
Preseott  v.  Trueman^  4  Mass.  R.  627  ;  Wyman  v.  Ballard. 
12  Mass.  R.  304 ;  Barrett  v.  Portery  14  Mass.  R.  143. 

•ATeufofi  and  Barton,  for  the  plaintiffs,  referred  to  this  same 
case  of  Leffingwell  v.  EUiotty  8  Pick.  457,  and  Sumner  v. 
Williams,  8  Mass.  R.  162. 

The  Court  held,  that  the  plaintiffs  were  entitled  to  recover 
in  full  the  sums  reported  by  the  auditor  in  the  first  and  second 
classes  of  the  claims,  except  the  sums  paid  to  counsel ;  and 
that  in  the  third  class  the  counsel  fees  must  be  disallowed,  and 
the  other  charges  be  placed  upon  the  same  ground  in  this  as  in 
other  actions,  trespass  for  example  ;  ^  and  that  the  fees  of  the 
auditor  were  to  be  allowed  in  the  costs. 
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>  See  Barnard  t.  Poor,  21  Pick.  378 ;  Brooks  t.  Moody,  20  Pick.  474 ;  9F<f. 
mors  ▼.  Oreon,  11  Pick.  462 ;  Bukardson  ▼.  Dorr,  5  Vennont  R.  9. 

In  an  action  in  Maine,  founded  on  a  breaoh  of  the  covenant  of  warranty  in 
a  deed  of  conTeyanoe,  tlie  tme  meaaoie  of  damages,  where  there  liad  been  an 
eviction  by  Judgment  of  law,  was  held  to  be  the  value  of  the  land  at  the 
time  of  the  eviction,  and  ezpeneet  incurred  in  defending  the  rait,  including 
fees  paid  ooooeel.    Swui  v.  PtOrkk,  3  Fairfield,  9. 
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Nathaniel  Chaitdlbr  versus  John  Thurston 
Junior. 

Bj  a  puol  ooDtnust  betweeo  B.  and  the  plaintifl*,  B.  wu  to  cultivale  ihe  pJaiDtiflr't 
land,  find  part  of  the  teed,  hanreM  the  crop,  and  then  take  one  half  of  it  •»  a  coin- 
penntion  fur  bii  labor,  and  depoait  the  other  half  in  Mich  place  m  the  plauiiiflf 
■hould  direct.  Belore  the  crop  was  harveited,  B.  abeconded,  being  inedfent.  it 
vaf  kdd,  that  B.  had  not  meh  an  interest  in  the  crop  at  rendered  it  liable  lo  at- 
tachment for  hie  debta. 

Trespass  for  breaking  the  plaintiff's  close,  and  for  taking 
and  carrying  away  therefrom  a  quantity  of  com. 

The  cause  was  tried  before  the  late  chief  justice  Parker, 
It  appeared  that  the  defendant,  being  a  constable  and  having 
i06  executions  against  John  Bragg,  entered  upon  the  close  in  ques^ 
tion,  and  cut  the  corn  thereon  standing  and  carried  it  away, 
and  after  keeping  it  four  days  and  advertising  it  as  the  law  re- 
quires, sold  it  by  auction,  and  applied  the  proceeds  to  the  satis- 
faction of  the  executions. 

The  interest  of  Bragg  in  the  com  depended  upon  a  parol 
contract  proved  by  the  testimony  of  a  witness,  who  was  the 
agent  of  the  plaintiff.  The  witness  testified,  that  in  April  1828, 
he  contracted  with  Bragg  to  cultivate  the  plaintiff's  close. 
Bragg  was  to  do  the  whole  of  the  labor  on  the  land,  and  to 
find  one  half  of  the  seed,  except  the  hay«seed  ;  and  when  the 
crop  should  be  harvested,  he  was  to  take  one  half  as  a  com- 
pensation for  his  labor,  and  deposit  the  other  half  in  such  place 
as  the  plaintiff  should  direct.  He  was  to  harvest  the  com  and 
thresh  the  oats,  and  then  to  make  the  division. 

It  was  determined  by  the  jury,  that  the  com,  at  the  time 
when  it  was  cut  by  the  defendant,  was  fit  for  harvesting,  and 
that  not  more  than  Bragg's  proportion  of  it  was  taken,  if  it 
was  lawful  for  the  defendant  to  take  any  of  it. 

Before  the  corn  was  so  cut  and  carried  away,  Bragg  had 
absconded,  being  insolvent,  and  the  residue  of  the  com  was 
harvested,  and  the  oats  were  threshed,  at  the  expense  of  the 
plaintiff. 

The  judge  being  of  opinion,  that  Bragg  had  not,  at  the  time 
of  the  taking,  such  property  in  the  corn  as  rendered  it  liable 
to  attachment  for  his  debts,  the  fury  were  so  instructed,  and 
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thejr  returned  a  verdict  for  the  plaintiff  for  the  sum  which  the     Chandler 
corn  brought  at  the  auction.     If  the  verdict  was  right,  judg-     Tin^^ton. 

ment  was  to  be  rendered  thereon ;  if  otherwise,  the  verdict  

was  to  be  set  aside,  and  the  plaintiff  to  become  nonsuit. 

Merrick,  for  the  defendant.     The  question  is,  had  Bragg,     CH  8'' 
at  the  time  when  the  corn  was  taken,  any  property  therein  that 
could  be  attached  by  his  creditors. 

The  defendant  contends  that  some  portion  of  the  crop  was 
the  property  of  Bragg,  and  was  liable  to  the  attachment.  The 
judge  proceeded  on  the  ground  of  an  entire  contract  for  labor, 
as  in  Stark  v.  Parker,  2  Pick.  367  ;  but  the  present  case  is 
more  like  that  of  Haytoard  v.  Leonard,  7  Pick.  181.  The 
plaintiff,  having  received  a  benefit  from  Bragg's  labor,  the  lat- 
ter was  entitled  to  a  compensation.  It  more  than  his  share  207 
was  taken,  the  plaintiff's  remedy  is  not  an  action  of  trespass 
quart  clausum. 

Bragg  was  tenant  at  will,  and  had  a  right  to  enter  on  the 
land  for  the  purpose  of  cultivating  it  and  gathering  the  crops, 
and  the  plaintiff  had  no  right  to  interfere  with  him.  The 
plaintiff  therefore  cannot  maintain  trespass.  Taylarv.  Town" 
send,  8  Mass.  R.  411  ;  Starr  v.  Jackson,  11  Mass.  R.  519. 

Up  to  the  time  of  the  attachment  Bragg  had  performed  his 
contract,  and  though  he  absconded,  non  conetat  that  the  com 
would  not  have  been  harvested  by  him.  K  he  had  carried 
the  half  now  in  question  to  his  own  bam,  and  afterwards  had 
carried  the  other  half  to  the  plaintiff,  the  contract  would  have 
been  performed  without  any  breach. 

If  there  was  not  a  tenancy  at  will,  Bragg  was  at  least  a  tenant 
in  common  or  joint  owner  with  the  plaintiff,  and  if  so,  the  ac- 
tion cannot  be  maintained  by  the  plaintiff  alone.  Beaumont  v. 
Crane,  14  Mass.  R.  400. 

jr.  Willard,  for  the  plaintiff.  In  order  to  come  to  a  right 
understanding  of  the  question,  it  is  necessary  to  consider  the 
nature  of  the  interest  which  Bragg  had  in  the  com,  deduced 
from  the  origbal  contract ;  and  how  far  that  interest  was  affect- 
ed or  destroyed  by  the  circumstances  appearing  in  the  case. 
We  contend  that  he  had  no  such  interest  as  would  entitle  him 
to  an  action  of  trespass  quare  clauaum ;  none  inconsistent  with 
the  plaintiff's  right  of  possession  and  actual  possession.     The 

VOL.    X.  14  ftoo 
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weight  of  authority  b,  that  only  the  owner  of  the  land  can 
maintain  the  action.  Hare  y.  Ceky^  Cro.  Eliz.  143  ;  Hare 
y.  Okeliej  (S.  C.)  1  Leon.  315;  Bac.  Abr.  Trespass^  C; 
Bradish  v.  Sckewky  8  Johns.  R.  151  ;  Co.  Lit.  55  a, 
Hargr.  note,  360 ;  Bishop  r.  Doty^  1  Vermont  Rep.  37.  A 
different  doctrine,  in  Bui.  N.  P.  85,  is  founded  on  a  nisi  prius 
case  in  Salk.  MS.,  which  is  not  an  authority.  In  the  cases 
where  the  grant  of  vesture  or  herbage  gives  the  grantee  an  ac- 
tion of  trespass,  the  owner  of  the  soil  is  to  have  a  certain  com- 
pensation in  money  or  other  thing,  and  the  property  in  the 
growing  crop  is  exclusively  in  the  tenant.  Co.  Lit.  4b;  Re- 
hobaih  V.  Hmiy  1  Pick.  229 ;  Worcester  v.  Green^  2  Pick 
439 ;  Qrosby  v.  ffardstcorthy  6  East,  602.  But  in  the  case 
of  a  tenancy  at  halves,  the  owner's  rent,  in  amount,  depends 
upon  the  crop  itself,  and  an  injury  done  to  that  lessens  his 
rent,  and  is  a  direct  and  immediate  injury  to  him.  Jackson  v. 
Brownellj  I  Johns.  R.  272.  But  if  the  tenant  could  maintain 
this  acdon,  the  owner  of  the  land  may  also.  Starr  v.  Jacksony 
II  Mass.  R.  519. 

If  Bragg,  however,  had  any  estate  in  the  land,  it  could  be 
at  most  but  a  tenancy  at  will ;  St.  1783,  c.  37,  §  1  ;  Ellis  v. 
Paigey  I  Pick.  43  ;  and  the  whole  law  in  regard  to  such  a 
tenancy  must  apply.  It  must  be  at  the  will  of  both  parties. 
Co.  Lit.  65  a;  ElUs  v.  Paige^  1  Pick.  43.  If  the  lessee 
determines  his  estate  by  his  own  fault  before  harvest,  as  by  be- 
mg  outlawed,  absconding,  waiving  possession,  or  conunitting 
any  act  of  desertion  inconsistent  with  the  estate  at  will,  the 
lessor  is  entided  to  the  emblements.  Oland^s  case^  5.Co.  116  ; 
Oland  V.  Burdwick,  (S.  C.)  Cro.  Eliz.  460  ;  S.  C.  Gouldesb. 
189  ;  1  Rol.  Abr.  726  ;  4  Dane's  Abr.  747  ;  1  Cruise's  Dig. 
Hi.  9,  EstaUs  at  Will,  c.  1,  §  12,  19. 

If  Bragg  ever  had  an  interest  and  a  contmuing  interest,  and 
ought  to  have  joined,  the  non-joinder  can  be  taken  advantage 
of  only  by  a  plea  in  abatement.  1  Wms's  Saund.  291  g ; 
Bradish  v.  Schencky  8  Johns.  R.  151. 

The  case  of  the  creditor  here  resembles  that  of  a  parson  in 
relation  to  tithes.  The  tithe  is  a  debt  due  and  payable  upon 
a  severance  of  the  crop.  The  parson,  who  is  in  the  nature  of 
a  creditor,  cannot  take,  until  the  owner  has  set  out  every  tenth 
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sheaf,  and  he  is  liable  to  trespass  if  he  severs  and  carries  away  Chandler 
the  crop  without  leave.  3  Burns's  Eccles.  Law,  (7tb  ed.)  xbunloo 
622.  '" 

The  contract  with  Bragg  was  enture,  and  he  waa  not  entitled 
to  any  compensation  until  he  had  performed  all  .the  labor  re- 
quired in  harvesting  the  crops  and  making  the  division  between 
himself  and  the  plaintiff.  Chitty  on  Contr.  272,  273 ;  Stark 
V.  Parker^  2  Pick.  R.  267,  [2d  ed.  275,  note  1  ;]  JlppUby 
V.  Dodiy  8  East,  300. 

If  the  property  was  liable  to  oe  taken  by  the  defendant,  the 
plaintiff  would  have  been  liable  on  a  process  of  foreign  attach- 
ment as  the  trustee  of  Bragg ;  but  it  is  clear  that  if  he  had 
been  summoned  as  trustee,  he  must  have  been  discharged.  209 
Faxon  v.  Mansfield^  2  Mass.  R.  147  ;  Ellis  v.  HamUn^  3 
Taunt.  52. 

Bragg  having  abandoned  the  contract,  the  plaintiff  had  aright 
to  rescind  it ;  which  he  did,  by  bringing  this  action.  Chitty 
on  Contr.  275. 

Per  Curiam.  The  contract  of  Bragg  in  taking  the  land  de-  Ju^  18S& 
scribed,  to  cultivate,  and  to  take  one  half  of  the  produce  as  a 
compensation  for  his  labor,  may  be  regarded  either  as  a  con- 
tract to  perform  labor  on  the  land  of  the  plaintiff  remaining  io 
his  own  possession,  and  to  receive  his  pay  in  produce  ;  or,  as 
a  hiring  of  the  land  for  a  term  of  time,  rendering  a  rent  payable 
in  produce.^  In  the  former  case,  the  contract  being  entire, 
to  perform  the  whole  labor  of  cultivating  the  land  and  harvest- 
ing the  crop,  .no  right  to  a  share  in  the  property  would  vest 
in  the  laborer,  until  the  labor  stipulated  for  by  the  contract  was 
completed.  In  the  mean  time,  the  possession  being  in  the 
plaintiff,  the  property  in  the  crop  must  necessarily  follow  the 
interest  in  the  land,  until  by  a  sale  or  other  contract,  the  prop- 
erty in  the  produce  vests  in  another.  Here  by  force  of  the 
contract,  such  property  was  not  to  vest,  until  the  performance 
of  the  stipulated  labor.^ 

Regarding  the  contract  as  a  letting  of  the  land  for  the  ; 


>  See  Foift  v.  Colvin,  3  Johns.  R.  216 ;  DrntufU  y.  Ha^emum,  8  Coweii,aaO ; 
Fart  Jinn  v.  Kingsbury,  14  Johns.  R.  366. 

*  Chitty  on  Contr.  (4th  Am.  ed.)  458,  note  1,  and  cases  eited ;  Hair  y.  Bdl, 
6  Vermont  R.  35 ;  Jforrity.  Windsor,  3  Fairfield,  293 ;  HoOingakmd  y.  Ma^- 
Her,  13  Wendell,  876 ;  Chitty  on  Contr.  (4th  Am.  ed.)  451,  nota  8. 

Ill 
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800,  and  the  relation  and  interesi  of  Bragg  as  those  of  a  tenant) 
his  interest  was  that  of  a  tenant  at  will  only.  By  force  of  our 
statute,  (St.  1783,  c.  37,  §  1,)  all  leases  or  other  interests  io 
lands,  created  by  parol,  shall  have  the  force  and  effect  of  leases 
or  estates  at 'will  only.  At  common  law,  an  estate  at  will  is 
an  estate  at  the  will  of  both  parties,  and  of  course  determinable 
at  the  will  of  either.  Co.  Lit.  55  a.  As  to  what  shall  con- 
stitute a  determination  of  the  will  of  either  party,  and  put  an 
end  to  the  tenancy,  the  acts  and  declarations  of  the  parties 
amountmg  to  evidence  of  such  determination  are  various,  and 
adapted  to  the  various  cases  of  tenances  at  will.  But  it  is  well 
settled  that  any  act  of  desertion  on  the  part  the  tenant,  or  any 
act  of  either  party,  clearly  inconsistent  with  the  continuance  of 
an  estate  at  will,  amounts  in  point  of  law  to  evidence  of  such 
determination,  and  puts  an  end  to  the  tenancy.^  Other  rules 
are  adopted  to  prevent  such  determination  of  the  will,  on  the 
part  ojone  party,  from  operating  injuriously  to  the  other,  not 
material  to  the  present  question. 

If  Bragg  was  a  tenant,  having  b  that  character  the  posses- 
sion, this  holding  resulted  by  implication  from  the  contract,  and 
not  by  any  actual  letting  to  hire.  The  contract  on  his  pait  was 
to  cultivate  the  land  and  harvest  the  crop.  He  must  necessa- 
rily for  this  purpose  have  access  to  the  land,  and  whether  such 
right  of  access  was  a  license  or  a  tenancy,  in  the  view  we  have 
taken,  is  not  material  to  the  present  question.  Taking  it  to  be 
a  tenancy,  it  was  so,  by  implication,  for  a  particular  object  and 
purpose,  and  must  therefore  be  deemed  to  be  limited  to  (he 
accomplishment  of  that  purpose,  and  to  extend  only  to  such 
possession  and  for  such  time  as  might  be  necessary,  pursuant 
to  the  terms  of  the  contract,  to  raise  and  harvest  the  crop. 
But  as  Bragg,  before  the  accomplishment  of  this  purpose,  be- 
fore completing  the  labor  stipulated  for,  absconded,  without 
making  any  provision  for  its  completion,  we  are  all  of  opinion 
that  this  act  amounted  to  conclusive  evidence  of  a  determina- 
tion of  his  will,  and  put  an  end  to  his  tenancy.  From  that  time, 
the  plaintiff  was  in  as  of  his  former  estate,  the  property  in  the 
growing  crop  followed  the  interest  in  the  soil,  and  was  wholly 
vested  in  the  plaintiff. 

*  See  Hilliard't  Abr.  185. 
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Nor  had  Bragg  any  interest  in  this  crop,  by  way  of  einble-  Cbandlet 
oients.  We  have  already  alluded  to  the  rule,  that  neither  party  Tburaton 
shall  determine  his  will,  to  the  prejudice  of  the  other.  Where 
therefore  the  will  is  determined  on  the  part  of  the  lessor,  the 
lessee  is  entitled  to  tne  growing  crops,  by  way  of  emblements, 
and  has  a  right  of  ingress  or  egress,  for  the  purpose  of  taking 
them.  But  it  is  otherwise  where  the  will  is  determined  by  the 
lessee  himself.  There  the  growing  crops  belong  to  the  lessor. 
1  Cruise's  Dig.  Hi.  9,  EstaU  at  WiUy  e.  1,  §  12;  Stemart  y. 
Doughiy,  9  Johns.  R.  108.^ 

Whether  therefore  the  contract  of  Bragg  be  regarded  as  a 
contract  for  services  on  the  plaintiff's  land,  payable  in  a  cer* 
tain  share  of  the  crop  after  harvest,  or  a  letting  to  hire  by  the 
plaintiff  to  Bragg,  we  are  of  opinion,  that  upon  the  facts  stated, 
Bragg  had  no  interest  in  the  property  at  the  time  of  the  attach* 
ment ;  that  in  either  view  of  the  contract,  the  plaintiff  was  in 
the  lawful  possession  of  the  premises,  at  the  time  the  defendant 
entered  to  attach  the  property  ;  that  the  action  of  trespass  qwurt  SI  I 
elausumfregU  is  well  maintained ;  and  therefore  that  there  must 
be  judgment  on  the  verdict.^ 


Nathaniel  Eaton  vermis  Zbbulon  Carst. 

The  defendant  and  one  B.  gave  each  to  the  other  hie  negotiable  note,  of  the  mum 
dale,  for  the  eame  Miiny  payable  at  the  nine  time.  B.  raieed  noney  npon  the  note 
gifen  to  him,  bj  pledging  it  to  one  M.,  and  after  it  became  doe  the  defendant  eifn* 
ed  another  note  ae  nrety  fer  B.,  for  the  purpose  of  redeeming  the  fint  note,  and 
directed  B.  to  uee  it  for  that  parpoee  and  retom  to  him  the  firet  note.  B.  raieed 
■MHiey  opon  the  new  note,  and  therewith  took  op  the  flnt  nole,  hot  instead  of  re- 
tomiog  it  to  the  defendant,  be  negotiated  it  to  the  phuntiff.  In  an  action  opon  this 
note  by  the  phintiff  against  the  defendant,  it  was  hUd,  that  the  note  was  given  npon 
a  valid  consideration,  and  that  the  money  paid  to  M.  was  B/s  money  and  not  the 
defendant's,  and  therefore*  that  B.  had  a  right  to  negotinle  the  note  again  nnd  the 
pbintiff  wns  entitled  to  recover. 

Assumpsit  on  a  promissory  note,  dated  March  11th,  1828, 
%r  $  50,  payable  to  Joshua  N.  Bardett  or  order,  m  thirty  dayS| 

>  See  Cbitty  on  Contr.  (4th  Am.  ed.)  998. 

1  See  Uwis  v.  L^wum^  22  Pick.  437;  4  Kent'a  Comm.  (3d  ed.)  lie,  119; 
LUa$  V.  PaUttWf  3  Oreenleaf  9 
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fSftton       and  indorsed  in  blank.     Trial  before  the  kte  chief  justice  Pwr^ 

Ouey.       *^- 
— T|jg  defence  was,  that  the  note  was  dishonored  at  the  time 

when  it  came  to  the  hands  of  the  plaintiff,  and  that  being  an 

accommodation  note  between  Bartlett  and  the  defendant,  with- 

OQt  any  valuable  consideration,  the  plaintiff  was  not  entitled  to 

recover. 

It  was  proved  that  the  note  was  made  at  the  request  of  Bart- 
lett, to  raise  money  for  his  use,  and  that  he  carried  it  to  one 
Mills,  who  lent  him  $  40  and  took  the  note  in  pledge,  Bartlett 
promising  to  pay  the  money  in  three  weeks.  The  note  re- 
mained with  Mills  until  about  the  1 2th  of  May,  when  the  de- 
fendant signed  a  note  as  surety  for  Bartlett,  to  one  Prentiss, 
for  the  purpose  of  raising  $  50  to  redeem  the  note  from  Mills. 
The  defendant  directed  Bartlett  to  carry  the  note  to  Millbury 
for  that  purpose,  and  return  to  him  the  first  note.  The  money 
w&s  paid  to  Mills  by  Bartlett,  on  or  about  the  day  of  the  date 
of  the  second  note,  and  the  first  note  was  taken  up  ;  after  which 
Bartlett  pledged  the  note  so  taken  up,  to  the  plaintiff,  upon  a 
loan  of  $  40,  the  plaintiff  not  knowing  of  the  former  disposi- 
tion of  the  note. 
212  On  the  same  day  on  which  the  note  was  given  by  the  de- 

fendant to  Bartlett,  he  took  from  Bartlett  a  note  for  the  same 
sum,  payable  at  the  same  time.  This  note,  on  May  28th, 
1828,  was  put  in  suit  by  the  defendant,  in  the  same  writ  with 
an  account  against  Bartlett,  who  had  absconded,  and  at  De- 
cember term  1828,  judgment  was  rendered  in  that  suit  for 
^  109*08  damage ;  which  sum  was  made  up  of  the  note  and 
the  account.  In  January  1829,  an  execution  on  the  judgment 
was  levied  on  real  estate  of  Bartlett,  and  was  satisfied  to  the 
amount  of  $  56'67,  leaving  the  balance  of  the  execution,  which 
was  more  than  the  amount  due  on  the  note  at  the  time  of  the 
judgment,  still  unpaid,  Bartlett  being  insolvent  and  havbg  no 
property  to  be  levied  on. 

Upon  these  facts  a  default  was  entered,  subject  to  the  opin* 
ion  of  the  Court. 
OdL  Wi.        J^tioton  and  FF.  Lineoln,  for  the  defendant.     The  note  b 
suit  having  been  indorsed  when  it  was  overdue,  the  same  de- 
fence may  be  made  as  if  the  action  were  brought  by  Bartlett ; 
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and  Bartlett  could  not  mabtain  an  action,  because  the  note  ^ 
without  consideration.  The  fact  that  Bartlett  gave  his  note  to  Carey. 
Carey,  does  not  affect  the  question  of  consideration ;  it  was  — — — 
intended  that  one  note  should  exactly  balance  and  defeat  the 
other.  When  the  note  in  the  hands  of  Mills  was  paid,  the 
consideration  of  both  notes  failed  entirely.  The  note  held  by 
the  defendant  might  be  set  off  against  the  one  in  suit,  and  its 
having  passed  into  a  judgment  is  immaterial.  Sargent  v. 
SouihgaU,  5  Pick.  815 ;  Evan$  v.  Proaer^  S  T.  R.  186 ; 
Baskemlk  v.  Brawny  2  Burr.  1229 ;  Peabody  ▼.  Petersj  5 
Pick.  1. 

The  note  was  paid  to  Bartlett,  by  substituting  for  it  the  note 
which  the  defendant  signed  as  surety.  Bartlett  agreed  to  carry 
the  new  note  to  Mills,  and  to  return  the  first  note  to  the  de- 
fendant, and  the  defendant  stands  discharged,  in  the  same  man- 
ner as  if  this  had  been  done.  Payment  was  made  to  Mills, 
and  it  is  of  no  consequence  whether  this  was  done  by  Bardett 
acting  for  Carey  the  promisor,  or  by  Carey  himself.  Peabody 
V.  Peters  J  5  Pick.  1.  The  whole  purpose  of  the  note  was  an- 
swered by  raising  a  sum  of  money  upon  it  once,  and  to  nego- 
tiate it  again  was  a  fraud  upon  the  defendant. 

Washburn^  for  the  plaintiff.  This  being  an  accommodation  SIS 
note,  made  with  the  intent  that  it  should  be  sent  into  the  mar- 
ket for  the  benefit  of  Bartlett,  the  want  of  consideration  can  be 
no  defence  against  an  mdorsee,  whether  he  took  it  before  or 
after  it  became  due.  Charles  v.  JUareden^  1  Taunt.  224  ; 
Bradford  v.  Hubbard^  8  Pick.  157  ;  FetUum  v.  Pocoekj  5 
Taunt.  192;  KerrUon  v.  Cook^  3  Campb.  362;  Brown  v 
MoUy  7  Johns.  R.  361  ;  Chitty  on  Bills  (Philad.  edit.  1821), 
240. 

The  payment  to  Mills  must  be  considered  as  made  with 
Bartlett's  money,  he  being  the  principal  in  the  new  note ; 
Whitaker  v.  Smithj  4  Pick.  84  ;  and  the  original  note,  not 
having  been  taken  up  by  the  maker,  continued  negotiable. 
Ouild  V.  Eager,  17  Mass.  R.  615. 

But  the  note  was  founded  on  a  valid  consideration,  having 
been  given  for  a  similar  note  made  by  Bardett.  Cwhir^  v. 
Gore^  15  Mass.  R.  69  ;  Chitty  on  Contr.  16. 

The  defendant  has  elected  to  consider  Bartlett's  note  as 
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valid  and  unpaid,  having  brought  his  action  upon  it  and  recov- 
Qf^^  ered  judgment,  and  he  is  therefore  estopped  to  allege  that  the 
note  now  in  suit  is  without  consideration.  Motory  v.  MamSj 
14  Mass.  R.  328.  The  defendant  cannot  make  use  of  any 
claims  against  Bartlett,  not  having  filed  them  in  set-off;  Bray- 
nard  v.  FUher^  6  Pick.  355 ;  there  being  no  agreement  that 
they  should  be  considered  as  payment,  which  was  the  case  in 
Peabody  v.  Peters^  5  Pick.  1. 

«Arei0fon,  in  reply,  denied  that  there  was  any  difference,  as  to 
want  of  consideration,  between  accommodation  notes  and  other 
notes,  indorsed  when  overdue. 
My  1831.  Per  Curiam.  The  facts  of  this  case  are  somewhat  compli- 
cated ;  when  understood,  we  think  there  is  no  great  difficulty 
m  the  application  of  the  rule  of  law. 

It  is  quite  clear,  that  the  note  was  negotiated  to  the  plaintiff, 
when  overdue,  and  therefore  he  must  take  it  subject  to  any  le- 
gal defence  which  might  be  made  to  it,  if  it  remained  in  the 
bands  of  the  promisee. 

Two  grounds  of  defence  are  relied  upon  ;  want  of  consid- 
eration, and  payment. 
214  As  to  the  first,  the  facts  do  not  warrant  it.     The  defendant 

and  Bartlett  made  an  exchange  of  notes,  for  equal  anoounts,  for 
the  purpose  of  raising  money^  and  without  any  restraint  in  the 
negotiation  of  them.  Each  thepefore  was  a  good  consideration 
for  the  other,  and  each  party  might  negotiate  the  note  of  the 
other,  or  hold  and  collect  it  in  his  own  name,  as  he  thought  fit. 
But  it  has  been  argued,  that  the  note  given  by  Bartlett  to  the 
defendant  was  meant  only  as  a  receipt  or  defeasance  intended 
to  cancel  the  note  in  suit  in  this  action.  But  this  argument  is 
directly  repugnant  to  the  fact  agreed,  that  the  defendant  took  a 
note  from  Bartlett.  It  must  therefore  be  taken  to  be  a  prom- 
issory note,  a  valid  and  available  contract  for  the  payment  of 
money  to  himself  or  his  order,  according  to  the  terms  of  it  ; 
and  so  Carey  himself  considered'  it,  by  putting  it  in  suit,  long 
before  this  action  was  brought,  and  obtaining  a  judgment  on  it. 

As  little  ground  is  there  for  maintaining  the  defence  of  pay- 
ment. Had  the  note  been  paid  by  the  defendant,  either  to 
Mills  or  any  other  holder,  after  it  was  due,  it  could  not  be  b- 
dorsed  over  so  as  to  charge  him  again.     But  it  was  not  («id  by 
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him  or  with  his  money.  The  facts  show,  that  when  the  note  Eaton 
was  in  the  hands  of  Mills,  the  defendant  became  surety  with  Carey. 
Bartlett,  on  another  note,  to  raise  money  to  enable  him,  Bart- 
lett,  to  take  it  up,  and  this  was  done.  But  the  money  thus 
routed  was  Bartlett's  money,  notwithstanding  the  defendant  was 
his  surety.  Whether  the  defendant  has  paid  this  note  on  which 
he  was  surety  for  Bartlett,  does  not  appear,  nor  would  it  make 
any  difference.  If  he  has,  he  has  his  remedy  over  against 
Bartlett  for  money  paid  to  his  use ;  or  for  aught  appears,  he 
may  have  adequate  indemnity.  In  either  view,  the  money  thus 
raised  was  Bartlett 's  money,  and  therefore  the  note  was  taken 
up  by  him,  as  promisee  and  indorser.  But  it  is  well  settled, 
that  one  who  takes  up  a  note  as  indorser  may  either  sue  the 
promisor  for  money  paid,  or  indorse  the  note,  in  such  manner 
as  to  charge  the  promisor,  at  his  election,  and  though  thus  ne- 
gotiated when  overdue,  the  indorsee  may  maintain  an  action 
against  the  promisor,  or  other  prior  parties  who  may  be  charge-, 
able.  Ouild  v.  Eager^  17  Mass.  R.  615.  This  payment  to 
Mills,  having  been  made  by  Bartlett,  the  indorser,  he  might 
well  transfer  it  to  the  plaintiff,  though  ovcirdue  at  the  time,  and  315 
the  plaintiff's  action  upon  it  is  well  maintained.  ^ 

JudgmetU  on  th$  drfauU. 

*  The  able  editors  of  the  aeoond  American  edition  of  fiayley  on  Billa,  teem, 
apon  ai^parentlj  Tery  oogent  reaaona,  to  entertain  atrong  doobta  of  the  enHra 
aorruetneaa  of  the  above  eonelnaion.    Bayley  on  Billa,  (9d  Am.  ed.)  689,  note 
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John  Hobart,  Admmistrator,  versus.  Samuel 
Stone. 

As  a  beifwit  of  a  debt  to  the  dflblor  opentM  bj  waj  of  extiagiiiihiiMBi  asd  rakan 
of  the  debt,  to  a  beqasit  of  a  rmdm  to  a  debtor,  whioh  tesidoe  embraoee  the  ddbt, 
in  like  manner  openitee  by  waj  of  extinguishmeat  and  releaie. 

A  testator,  after  bequeathing  certain  fpeeiAc  legaciei,  gave  the  reeidoe  of  his  estate, 
nal  and  perwnal,  to  his  son,  whom  he  named  as  exeontor.  After  the  making  of 
the  will,  the  testator  paid  a  bead  gi?ea  bj  his  son  as  prineipal  and  himself  and 
the  defendant  as  safeties,  bat  never  called  npon  the  defendant  for  contributioa 
Upon  his  death,  his  real  estate  was  attsched  and  levied  on  by  the  creditors  of  the 
■oa,  who  was  insolvent.  The  son  did  not  tnke  open  himself  the  tmst  of  eaecotor, 
being  noable  to  pcocnre  bondsmen,  and  the  plaintiff  was  appointed  administrator 
swR  imiamtnio  ann«w.  The  peraonal  estate  alone  of  the  testator  was  not  saffi- 
cient  to  pay  the  debts  and  tpeeifio  legacies,  but  the  personal  and  real  together 
were  more  than  snftment  ibr  that  purpose.  In  an  actioa  by  the  plaintiff,  as  a^ 
ministiator,  against  the  defendant,  for  contribution,  it  was  Arid,  that  by  the  pro- 
visions ef  the  will,  the  debt  of  the  son  as  principal,  inasmuch  as  it  was  not  rsqnired 
for  the  paymsat  of  the  dsbu  and  legacies,  but  wonkl  only  go  to  enhrge  the  resido- 
«m,  was  extingvished  aad  released,  and  coaseqnently  dbe  defendant  as  his  lorely 
was  discharged. 

The  parties  submitted  this  case  to  the  determinatioD  of  the 
Court,  upon  an  agre)Bd  statement  of  facts. 

The  plaintiff,  as  administrator  with  the  will  annexed,  of 
William  Watson,  brought  the  action  for  one  half  of  a  sum  of 
money  paid  by  the  testator  upon  a  judgment  recovered  on  a 
guardianship  bond  given  by  Samuel  D.  Watson  as  principal, 
and  the  testator  and  the  defendant  as  sureties.  Samuel  D.  was 
insolvent,  and  the  judgment,  which  was  against  the  three  obli- 
gors, was  satisfied  wholly  by  the  testator.  The  testator  died 
in  March  1828.-  In  his  will,  after  divers  pecuniary  legacies, 
he  devised  all  the  residue  of  his  estate,  real  and  personal,  to  his 
son  Samuel  D.,  and  appointed  him  executor.  Samuel  D.  be- 
ing uuable  to  procure  bondsmen,  did  not  take  upon  lumself  the 
execution  of  the  trust,  and  the  plaintiff  was  appomted  adminis- 
trator with  the  will  annexed.  The  esute  of  the  testator  was 
SIC  more  than  sufficient  to  pay  the  debts  and  pecuniary  legacies, 
but  the  personal  estate  alone  was  not  sufficient  for  that  purpose. 
A  considerable  residue  of  the  testator's  estate  would  remain  to 
Samuel  D.,  consisting  of  land,  which  was,  immediately  on  the 
death  of  the  testator,  attached  by  the  creditors  of  Samuel  D. 
and  levied  upon  to  satisfy  the  judgments  recovered  by  them. 
ttt 
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and  Samuel  D.  was  still  wholly  insolvent.  If  the  plaintiff  Hobart 
should  fail  to  recover  the  debt  sued  for  in  this  action,  it  would  stone 
be  necessary,  for  the  payment  of  the  debts  and  pecuniary  lega-  """ 

cies  of  the  testator,  to  seO  some  part  of  his  real  estate,  which 
had  been  so  levied  on  by  the  creditors  of  Samuel  D.  If  the 
plaintiff  should  recover,  the  defendant  would  be  without  remedy 
for  the  amount  he  might  be  compeUed  to  pay,  Samuel  D.  be- 
ing utterly  destitute  of  property.  The  payment  of  the  judg- 
ment on  the  bond  was  made  by  the  testator  some  years  after 
the  making  of  his  wiU.  No  demand  was  made  by  him  upon  the 
defendant  for  contribution. 

Mwtan  and  W,  Lincoln,  for  the  plaintiff.  The  testator,  in  OeL  lltS 
his  lifetime,  might  have  recovered  a  contribution  from  the 
defendant,  and  the  same  right  must  exist  in  his  administrator, 
unless  it  has  been  in  some  way  extinguished.  The  will  was 
executed  before  the  payment  was  made  by  the  testator,  and 
therefore  could  not  operate  to  release  the  debt  thus  created 
against  Samuel  D.  Watson.  Fowler  v.  Fotoler,  3  P.  Wms. 
352 ;  Toller  (3d  ed.)  338.  A  legacy  to  a  debtor,  or  the 
naming  him  executor,  does  not  discharge  the  debt.  Toller 
(3d  ed.),  338,  350.  But  whatever  effect  the  legacy  may  have 
upon  the  debt  due  from  Samuel  D.  Watson,  it  can  have  none 
upon  that  due  from  the  defendant.  This  claim  is  assets  and 
must  be  applied  to  the  payment  of  the  debts  of  the  testator, 
before  recourse  can  be  had  to  his  real  estate  for  that  purpose. 
Hays  v.  Jackson^  6  Mass.  R.  149  ;  St.  1783,  c.  32.  The 
rights  of  the  defendant  are  at  best  only  equitable,  whereas  the 
creditors  of  Samuel  D.  Watson  who  have  levied  on  the  real 
estate,  and  who  must  lose  their  debt  if  the  defendant  prevails, 
have  an  equitable  right  joined  with  the  legal  title.  Parsons  v. 
mihi,  17  Mass.  R.  422. 

/•  Doris  and  Washburn^  for  the  defendant.  The  plaintiff  is 
a  trustee  to  execute  a  trust  in  which  he  has  no  interest ;  Win- 
ship  V.  Bassj  12  Mass.  R.  202 ;  Dawes  v.  Boyhton^  9  Mass.  317 
R.  362  ;  and  as  the  testator's  estate,  independent  of  this  claim, 
is  more  than  sufficient  to  pay  all  his  debts  and  legacies,  this 
action  is  brought  solely  for  the  benefit  of  Samuel  D.  Watson, 
the  cestui  que  trust.  Whatever  would  be  a  defence  against  the 
eestui  que  trust,  is  a  defence  against  the  trustee.     If  Samuel 
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Hobart  D.  had  acted  as  executor,  it  is  clear  this  debt  would  have  been 
Stone.  discharged,  for  the  giving  bond  in  the  probate  court  would,  ipso 
factOy  have  operated  as  payment.  Winship  v.  Bassy  12  Masb. 
R.  199.  In  effect,  he  is  now  attempting  to  collect  his  owo 
debt  from  one  of  his  own  sureties,  and  when  by  collecting  it  he 
immediately  becomes  a  debtor  to  such  surely.  But  the  liabil- 
ity of  a  surety  for  contribution  depends  entirely  on  equitable 
principles,  and  the  defendant  ought  to  have  the  same  measure 
of  justice  as  if  Samuel  D.  himself,  as  executor,  had  brought 
the  action.  fVinch  v.  Keeh/y  1  T.  R.  622  ;  Merrimack  Bank 
V.  Parkevy  7  Pick.  38  ;  Boston  Hat  Manufactory  v.  Mtmn- 
gtry  2  Pick.  223 ;  Baker  v.  Briggs,  8  Pick.  129  ;  Stone  v, 
Hobartj  ibid.  464  ;  The  People  v.  Jansen^  7  Johns.  R.  337  ; 
Coxe's  Dig.  U.  S.  Rep.  726. 

It  has  been  urged  that  this  action  must  be  sustained,  because 
all  the  personal  estate  must  be  exhausted  before  the  creditors 
can  resort  to  the  real  estate  ;  but  assets  are  marshalled  in  ordei 
10  protect  persons  interested  in  different  funds,  in  their  equita- 
ble rights  ;  and  as  here  all  the  residuum  goes  to  Samuel  D., 
the  reason  for  marshalling  assets  fails. 

Samuel  D.  being  named  as  residuary  legatee  and  devisee, 
and  as  executor,  and  there  being  assets  to  pay  all  the  testator's 
debts,  it  was  manifestly  the  intention  of  the  testator  to  remit 
this  debt.  Wankford  v.  Wankfordy  I  Salk.  306  ;  Winship  v. 
Bassy  12  Mass.  R.  201  ;  Stevens  v.  Gayhrdy  11  Mass.  R. 
266 ;  Metcalf 's  Yelv.  160,  note  ;  Toller  (3d  ed.),  349.  If 
the  debt  was  created  after  the  execution  of  the  will,  the  argu- 
ment is  equally  strong,  that  the  testator  intended  to  release  it, 
since  he  made  no  aheration  in  his  will  to  prevent  that  result. 

JV*etofon,  in  reply,  said  that  the  plaintiff  was  trustee  of  all  the 
personal  property  to  pay  debts  and  legacies,  and  that  he  would 
not  become  trustee  of  the  ''  residue  "  for  Samuel  D.,  until  all 
the  debts  and  legacies  should  have  been  paid.  If  an  heu*  is 
t18  indebted  to  the  intestate,  the  debt  may  be  collected  by  the 
administrator,  although  real  estate  to  a  greater  amount  may 
have  descended  to  the  heir.  In  such  case  the  heir  is  a  cestui 
que  trust,  as  much  as  the  residuary  devisee  in  the  case  at  bar. 
Ibljy  1831.  Per  Curiam.  The  Court  are  now  called  upon  to  give  an 
opinion  upon  the  question  on  which  they  derlined  giving  one. 
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wben  this  cause  was  incidentally  ronnerly  before  tbem,  in  a 
suit  in  equity,  between  the  same  parties,  upon  the  same  sub- 
ject.^ The  facts  briefly  are,  that  the  plaintiff's  testator,  Wil- 
liam Watson,  and  the  defendant,  were  formerly  co  sureties  for 
Samuel  D.  Watson,  the  son  of  the  testator,  on  a  bond  to  the 
judge  of  probate,  upon  which,  as  such  sureties,  they  became 
liable  to  pay  a  sum  of  money  ;  that  the  whole  was  paid  by  the 
testator ;  that  Samuel  D.  Watson  then  was  and  still  is  insol- 
vent and  unable  to  reimburse  the  amount  thus  paid,  and  this 
action  is  brought  against  the  defendant,  as  co-surety,  for  a  con- 
tribution. The  facts  agreed  show  that  William  Watson,  in  his 
lifetime,  never  called  on  the  defendant  for  such  contribution, 
that  he  made  his  will,  under  which  the  plaintiff  acts  as  adminis- 
trator eum  test,  annex.  <,  by  which  he  gave  sundry  specific  lega- 
cies, and  then  made  his  son,  the  same  Samuel  D.  Watson,  ex- 
ecutor and  residuary  legatee  and  devisee.  It  further  appears, 
that  without  this  debt,  there  are  assets  of  William  Watson's 
estate,  sufficient  to  pay  all  the  debts  and  specific  legacies  ;  but 
that  the  personal  estate  is  not  sufficient  for  that  purpose,  and  if 
this  debt  is  not  recovered,  it  would  be  necessary  to  apply  some 
portion  of  the  real  estate,  and  that  such  real  estate  has  been 
levied  upon  by  the  creditors  of  Samuel  D.  Watson,  on  the 
ground  that  the  estate  passed  to  him  by  the  residuary  devise. 

The  right  of  one  co-surety  who  has  been  compelled  to  pay 
the  whole  or  a  disproportionate  part  of  the  amount  due,  where 
the  principal  is  unable,  though  originally  a  strictly  equitable 
right,  is  now  recognized  as  a  good  claim,  at  law,  and  an  action 
may  be  maintained  to  enforce  it.  Cowell  v.  Edwards^  3  Bos. 
8l  PuI.  368  ;  Deering  v.  Winchelsea^  ibid.  370.  It  is  clear 
therefore,  that  when  the  testator  paid  this  money,  as  surety  for 
his  son,  the  defendant,  as  his  co-surety,  was  liable  to  an  action 
for  contribution.     Has  this  right  been  extinguished  ? 

It  is  material  to  consider,  in  answering  this  question,  that  al* 
though  a  co-surety  is  liable  to  contribute,  yet  such  liability  is  a 
collateral  obligation  only,  that  the  principal  is  originally  liable 
to  reimburse  the  whole  amount  paid  by  the  surety,  and  the 
obligation  of  the  co-surety  is  contingent  only,  dependent  upon 
the  inability  and  failure  of  the  principal,  thus  to  reimburse.     It 

>  See  Sione  y,  Uobart,  8  Pick.  4C4. 
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Hobait      follows  as  a  necessary  consequence,  that  whatever  discharges 
g^^      the  principal,  will  of  course  discharge  the  coOateral  and  contb- 
— ~"~"^""  geot  liability  of  the  co-surety. 

The  question  then  recurs,  whether  by  the  facts  shown,  it 
appears  that  Samuel  D.  Watson  has  been  discharged  from  this 
debt  to  his  father,  or  whether  the  plaintiff,  as  executor  of  the 
will  of  the  father,  could  now  maintain  an  action  against  Samuel 
D.  Watson,  for  the  money  thus  paid,  as  his  surety.  If  not,  it 
seems  quite  clear,  that  the  action  cannot  be  maintained  against 
the  defendant  for  contribution. 

It  may  here  be  proper  to  make  a  preliminary  remark,  in  re- 
gpurd  to  the  claims  of  those  creditors  of  Samuel  D.  Watsoo, 
who  have  levied  upon  the  real  estate  devised  to  him.  It  is 
pressed  as  a  strong  equitable  claim,  upon  the  consideration  of 
the  Court,  that  if  this  action  does  not  prevail,  and  if  the  sup- 
posed debt  due  from  the  defendant  is  not  recovered,  the  per- 
sonal property  will  be  insufficient  to  pay  the  debts  and  specific 
legacies,  and  therefore  some  of  the  estate  levied  on  by  these 
creditors,  must  be  taken  to  discharge  such  debts  and  legacies, 
and  to  that  extent  their  rights  will  be  defeated,  Samuel  D 
Watson  being  wholly  insolvent  and  unable  to  make  them  any 
other  satisfaction.  This  argument  is  answered  by  an  equitable 
claim,  which  seems  to  us  equally  strong  on  the  part  of  the  de- 
fendant. If  this  action  is  maintained,  the  defendant  is  to  be 
charged  as  the  surety  of  Samuel  D.  Watson,  and  will  have  a 
good  legal  claim  over  against  him  for  a  like  amount,  and  he 
will  therefore  be  a  creditor  of  Samuel  D.  Watson,  equally  un^ 
able,  on  account  of  his  insolvency,  to  obtain  any  satbfaction  for 
the  debt,  with  which  he  would  thus  be  charged.  As  creditors 
of  Samuel  D.  Watson,  therefore,  these  parties  stand  upon  an 
equal  footing  in  point  of  equity,  and  the  result  must  depend 
upon  their  respecdve  legal  rights.  These  creditors  claikn  un- 
der Samuel  D.  Watson,  and  can  only  hold  by  their  levies  such 
estate  as  he  takes  under  his  father's  will. 
S30  By  this  will,  William  Watson  gave  to  his  son,  Samuel  D. 

Watson,  after  certain  specific  legacies,  the  whole  of  his  real 
and  personal  estate,  and  made  him  executor. 

We  may  lay  out  of  the  case  the  fact,  that  Samuel  D.  Wat- 
son did  not  in  fact  take  upon  himself  the  burden  of  the  execu- 
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don  of  this  will,  it  being  found  that  the  reason  why  he  did  not  Hobavt 
do  80  was,  that  he  could  not  procure  the  requisite  sureties.  gtoiM. 
The  obvious  inference  from  this  fact  b,  that  he  did  not  renounce  ' 
or  refuse  to  accept  any  beneficial  provision  made  for  biip  under 
the  will.  Whatever  benefit  therefore  he  would  have  had  under 
the  will,  had  he  acted  as  executor,  he  is  entitled  to,  as  the  facts 
now  are.  A  case  may  be  supposed,  where  a  gift  is  made  to 
one  who  is  also  named  as  executor,  and  where  it  appears  by 
the  will,  that  the  gift  was  made  in  consideration  that  he  would 
act  as  executor,  and  if  from  any  cause  he  should  fail  to  prove 
the  will  and  take  the  burden  of  the  executorship,  it  might  be 
well  held  that  the  gift  would  fail  also.  But  there  can  be  do 
reason  to  put  such  a  construction  on  this  will,  where  a  father 
gives  the  residue  of  his  estate  to  his  son,  and  where  it  is  mani- 
fest from  the  whole  tenor  of  the  will,  that  the  son  was  the  prin- 
cipal object  of  his  bounty. 

Another  difference,  also,  may  be  suggested,  where  a  debtor 
is  named  executor,  between  the  cases  where  he  does,  and 
where  he  does  not  accept  the  office  and  act  as  executor. 

It  is  now  well  established,  that  naming  a  debtor  executor,  or 
even  the  release  of  a  debt  m  terms,  by  will,  does  not  extinguish 
the  debt,  so  but  that  it  remains  as  assets  for  the  payment  of 
the  testator's  debts.  It  is  rather  in  the  nature  of  a  legacy,  to 
take  effect  only  after  the  payment  of  debts.  But  where  such 
debt  is  necessary,  the  mode  of  accounting  b  different,  where 
the  debtor  does,  and  where  he  does  not  act  as  executor.  In 
the  former  case,  as  he  cannot  sue  himself,  the  debt  b  consid- 
ered as  already  in  his  lands,  and  he  must  account  for  it  in  hb 
executorship  account,  as  so  much  money  paid.  Stevens  v. 
Gaylord^  11  Mass.  R.  266.^  But  when  the  executor  does 
not  act  as  such,  no  such  reason  exists  against  bringing  a  suit,  and 
therefore  ao  action  might  be  maintained.  So  we  think,  in  the 
present  case,  were  the  debt  due  from  Samuel  D.  Watson 
necessary  to  the  payment  of  the  debts  of  the  testator,  inasmuch  22^ 
as  he  would  have  been  bound  to  credit  the  amount  in  his  ac- 
count, bad  he  acted  as  executor  under  the  will,  so  here  he 
would  be  liable  to  an  action  at  the  suit  of  the  plaintiff  as  such 

^  See  IfiftiMy  v.  Ensign^  18  Piok.  83S. 
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Hobart  executor.  But  this  consideration  does  not  apply  to  the  present 
gi^^^  case,  it  being  found  that,  without  this  debt,  the  executor  has 
assets  to  pay  the  debts  and  all  the  specific  legacies. 

As  the  facts  stand,  it  is  obvious  that  this  debt,  if  recovered, 
is  not  to  enable  the  executor  to  pay  debts  or  specific  legacies, 
but  to  enhance  the  residuum,  which  is  to  go  to  Samuel  I). 
Watson  himself  beneficially,  not  in  consequence  of  his  being 
named  executor,  but  as  a  residuary  legatee  and  devisee,  whose 
claim  is  the  same  under  the  will,  as  if  he  himself  had  acted  as 
executor. 

The  substantial  ground  of  defence  is,  that  in  the  event 
which  has  happened,  the  testator  has  given  and  bequeathed  to 
his  son,  Samuel  D.  Watson,  the  amount  of  all  debts  due  from 
him,  which  would  go  to  compose  the  residue  of  his  estate,  that 
is,  such  debts  as  are  not  necessary  to  pay  debts  or  specific 
legacies,  that  the  debt  in  question  is  of  that  character,  and 
therefore,  by  operation  of  the  will,  is  extinguished  and  dis- 
charged ;  and  the  debt  against  the  principal  being  discharged, 
that  against  the  defendant  is  of  course  discharged  also.  And 
the  Court  are  all  of  opinion  that  this  defence  is  well  maintained. 

The  gift  of  a  debt  by  will,  to  the  debtor,  does  not  operate 
immediately  as  a  release,  Although  so  denominated,  but  rather 
as  a  legacy  requiring  the  assent  of  the  executor,  for  the  obvi- 
ous reason,  that  like  other  legacies  it  will  not  be  absolutely 
available,  unless  there  be  other  assets  for  the  payment  of  debts  ; 
Rider  v.  Wagtr^  2  P.  Wms.  331  ;  but  when  not  required  for 
the  payment  of  debts,  and  the  assent  of  the  executor  is  given, 
or  presumed,  such  gift  operates  by  way  of  release  or  extinguish- 
ment to  avoid  circuity  of  action.  Sibthorp  v.  Moxom^  3  Atk. 
580.  Were  it  otherwise,  the  executor  would  recover  the  debt 
to  the  use  of  the  debtor  himself,  and  be  bound  to  repay  it  to 
the  debtor  himself,  which  would  be  useless.  We  can  perceive 
no  difiference  in  this  respect,  between  the  release  or  gift  of  a 
particular  debt  to  the  debtor  himself,  and  a  similar  gift  or  re- 
lease by  a  general  bequest,  where  it  is  evident  from  the  con- 
dition of  the  estate,  that  the  debt,  if  recovered,  would  only 
232  go  to  swell  that  residuum.  Had  Samuel  D.  Watson  himself 
taken  upon  him  the  office  of  executor,  agreeably  to  his  appoint- 
ment by  the  will  of  his  father,  we  think  he  could  not  have 
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been  called  upon  to  account  for  the  debt  due  to  his  father,  Hobait 
merelj  to  swell  the  residuum,  and  thereby  to  charge  his  own  stone, 
sureties  with  the  amount,  and  a  forHari  that  he  could  not  have  ' 

maintained  an  action  for  a  contribution  against  the  present 
defendant,  to  increase  a  residuum,  which  by  the  will  was  to 
enure  to  his  own  benefit.  And  if  he  himself,  in  the  case  sup- 
posed, would  not  have  been  liable  to  account  as  a  debtor  to 
the  estate,  we  think  the  administrator,  cum  test,  annexoj  stand- 
ing in  the  same  relation,  cannot  maintain  an  action  against  him 
as  principal,  or  against  the  defendant  as  surety,  for  the  same 
debt 

If  a  bequest  of  the  debt  to  the  debtor  operates  by  way  of 
extinguishment  and  release,  we  think  a  bequest  of  a  residue  to 
a  debtor,  which  residue  embraces  the  same  debt,  in  like  man- 
ner operates  by  way  of  extinguishment  and  release  of  the  debt. 
In  the  event  which  has  happened,  the  debt  of  Samuel  D.  Wat- 
son to  his  father  would  go  to  increase  and  make  up  the  resi- 
duum bequeathed  to  him  by  the  will,  and  is  therefore  released 
and  extinguished  by  the  will ;  the  debt  of  Samuel  D.  Watson 
to  his  father  being  thus  relieased,  the  collateral  and  contingent 
liability  of  the  defendant  to  contribute  b,  by  necessary  conse- 
quence,  released  ako,  and  therefore  the  plaintiff  is  not  entitled 
to  recover. 

PkdnHff  namuU 
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Abn£R  Bird  et  oL  vermis  John  Washburn  ei  oL 

The  defendaalB  leat  by  mail  to  B.,  one  of  the  pfeintilb,  a  bond  in  whieb  thij  boaal 
themielvee  to  paj  to  B.  aod  K.,  the  other  phiintiff,  all  the  mooey  which  the  pfauB« 
tiffii  ibould  be  obliged  to  pay  in  consequence  of  becoming  bail  to  liberaie  from  jail  a 
priaoaer,  who  waa  confined  on  a  charge  of  larceny.  K.  deeliaing  to  noogniie,  B. 
and  a  etrangery  whom  B.  promieed  to  indemnify,  reoogniied  ae  avecaee  for  the 
prieoner,  and  the  priioner  having  forfeited  hia  reoogniianoeey  the  whole  anuMiBt  of 
them  wae  paid  by  H  alone.  K.,  by  a  writing  in  which  he  recited  that  he  had 
■ever  become  bounJ  Sar  the  purpoees  mentioned  in  the  delendaate*  bond,  anigned 
all  hie  right  and  interest  in  the  penalty  thereof  to  B.  It  was  Md,  that  there  was  a 
delivery  of  the  bond  by  the  defendants,  and  an  acceptance  of  it  by  both  of  the  plain* 
tilEiy  (evidenced  by  their  bringing  the  action  and  by  K.'s  assignment;)  that  it  was 
aoC  of  the  substance  of  the  bond  that  both  of  the  phuntifis  should  beeoaM  bail  or 
pay  naoney  for  the  prisoner,  but  it  was  a  contract  to  indemnify  both  or  either,  ae- 
oording  as  both  or  either  should  pay  money  in  coneeqnence  of  beooming  bail ;  and 
that  the  plaintiib,  as  they  had  Jointly  the  legal  interest  in  the  bond,  might  mniataia 
a  Joint  action  upon  it  for  the  benefit  of  B. 

Upon  a  case  stated  by  the  parties  it  appeared,  that  this  was 
an  action  of  debt  upon  the  following  writing,  which  was  signed 
and  sealed  by  the  defendants  in  New  York,  and  sent  by  mail 
to  Bird  :  —  ^^  Know  all  men  by  these  presents,  that  we,  John 
Everett  and  John  Washburn,  of  Litchfield,  Herkimer  county. 
State  of  New  York,  are  held  and  firmly  bound  to  Abner  Bird 
and  Thomas  Kendrick  junior,  of  the  town  of  North  Brookfield, 
State  of  Massachusetts,  Worcester  county,  to  pay  unto  said 
Bird  and  Kendrick  all  the  money  that  they  shall  be  obliged  to 
pay  in  consequence  of  their  becoming  bail  to  liberate  Isaac  D. 
Thompson  from  Worcester  jail,  except  thirty-five  dollars  and 
a  wagon  and  harness,  which  are  in  said  Bird's  hands,  the  prop- 
erty of  said  Thompson." 

This  writing  was  executed  on  August  19lh,  1826  ;  at  which 
time  Isaac  D.  Thompson,  a  relative  of  one  of  the  d^femlants, 
was  confined  in  Worcester  jail,  on  a  charge  of  larceny,  having 
been  ordered  to  recognize,  with  sureties,  in  the  sum  of  $300, 
for  his  appearance  at  the  then  next  term  of  the  Supreme 
Court. 

Kendrick  declined  recognizing  for  the  appearance  of  Thomp- 
son, and  Bird  then  procured  one  Emory  Thompson  to  recog- 
nize in  one  half  of  the  amount  for  which  Isaac  D.  was  ordered 
to  find  sureties,  and  Bird  recognized  for  the  other  half  in  a  sep* 
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drate  recognizance  ;  Emory  being  induced  to  recognize,  by  the        Birti 

express  parol  promise  of  Bird  to  save  him  harmless  for  so  do-    vvaflhbura. 

ing.     This  was  in  September  1826,  and  Isaac  D.  Thompson 

was  defaidted  upon  his  recognizances  at  the  Supreme  Court  in 

October  1826.     Warrants  of  distress  were  duly  issued  against 

Bird  and  Emory  Thompson,  and  the  amount  thereof  was  paid 

wholly  by  Bird.     In  order  to  transfer  to  Bird  all  the  benefit 

o(  the  bond,  Kendrick  signed  and  sealed  the  following  writing 

upon  the  back  of  it,  on  December  18th,  1826.   '  *^  Whereas  I, 

Thomas  Kendrick  junior,  the  person  within  named,  have  never 

become  bound  for  the  purposes  within  mentioned,  therefore 

know  ye,  that  I  the  said  Thomas  Kendrick  junior  do  hereby 

relinquish  all  my  right  and  interest  I  may  at  this  time  or  ever 

can  have  to  the  penalty  of  the  within  bond,  to  the  said  Abner 

Bird." 

It  appeared  that  the  defendants  had  received  from  Isaac  D. 
Thompson  and  others  an  indemnity  for  having  given  the  bond 
to  Bird  and  Kendrick.  On  March  10th,  1827,  Washburn 
addressed  a  letter  to  Emory  Thompson,  in  answer  to  one  from 
him  on  the  subject  of  the  recognizances,  in  which  Washburn 
says,  ^^  when  it  is  ascertained  the  sum  you  have  actually  to  pay, 
the  money  will  be  forwarded  to  you."  On  May  30th,  1828, 
after  Bird  had  paid  the  amount  of  the  recognizances,  Wash- 
burn addressed  a  letter  to  Bird,  in  answer  to  one  from  Bird,  in 
which  Washburn  says,  *^  I  see  no  use  in  referring  the  matter, 
so  long  as  we  stand  always  ready  to  settle  with  you  whenever 
you  settle  my  demands  down  there  ;  when  you  pay  that  debt, 
we  are  ready  to  settle  with  you."  The  debt  alluded  to  was 
one  due  from  Bird  to  Washburn,  which  was  then  in  suit  in 
Worcester  county,  and  was  afterwards  paid. 

If  the  plaintiffs  could  sustain  this  action,  the  defendants  were 
to  be  defaultedi  and  the  damages  were  to  be  ascertained  by  an 
auditor. 

Woikburnj  for  the  plaintiffs,  contended  that  the  true  con-     Otl  im 
struction  of  the  bond  was,  a  promise  to  pay  to  the  plaindfB  such 
sum  as  they,  or  either  of  them,  should  pay  as  bail  for  Isaac  D 
Thompson ,  and  to  show  that  the  action  was  rightly  brought  in 
the  name  of  the  plaintiffs  jointly,  they  having  the  legal  interest 
in  the  bond,  but  for  the  benefit  of  Bird,  who  paid  die  money, 
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Bird        he  cited  Jiltop  v.  CaineSy  10  Johns.  R.  400  ;  Rolb  v.  TaU^ 
WtJihbuni.    ^®'^-  ^'^^  »  Jinderson  v.  Jlfafttndafe,  1  East,  600 ;  1  Wms's 

Saund.  164,  note  1  ;  Jtlontague  v.  Smithy  13  Mass.  R.  406  ; 

WUhers  v.  Birchamj  3  Barn.  &  Cressw.  264  ;  Jamei  y.  Em* 
ery,  6  Price,  633. 

To  the  point,  that  the  bond  had  been  accepted  by  Kendrick, 
he  cited  Ward  v,  LevAs^  4  Pick.  618. 

D.  Brighaniy  for  the  defendants,  urged  that  the  coDCurrence 
of  both  of  the  obligees  was  necessary  to  a  delivery  of  the  bond, 
and  that  it  had  never  been  delivered  to  Kendrick.  JUaynard 
V.  Jliaynardy  10  Mass.  R.  466 ;  Jackson  v.  Phippsy  12  Johns. 
R.  418.  It  is  true  he  had  the  instrument  in  his  hands  when 
he  made  the  indorsement  upon  it,  but  that  cannot  be  construed 
to  be  a  delivery.  Fay  v.  Richardson^  7  Pick.  91.  The 
acceptance  by  Kendrick,  if  there  was  one,  was  too  late^  being 
after  the  recognisance  was  entered  into  and  forfeited.  The 
indorsement  however  was  not  an  acceptance,  but  the  contrary. 
And  it  was  ineffectual  as  an  assignment,  being  made  by  one 
only  of  the  obligees. 

Bat  the  principal  ground  of  defence  is,  that  no  debt  has  ac- 
crued according  to  the  terms  of  the  bond,  inasmuch  as  the  two 
plaintiffs  have  never  become  bail  for  Isaac  D.  Thompson,  nor 
paid  money  in  consequence  of  becoming  his  bail.  LUUer  v. 
Holland^  3  T.  R.  690,  and  Proton  v.  Ooodman^  b  note ; 
Phillips  V.  RoHy  8  Johns.  R.  306  ;  Coolu  v.  JenningSj 
7  T.  R.  377  ;  Stanwood  v.  Scovel,  4  Pick.  422. 
Mv  1881.  Per  Curiam.  One  point  made  by  the  defendants,  we  think, 
b  fully  settled  by  the  facts  agreed.  The  statement  of  facts 
shows,  that  the  bond  was  executed  by  the  defendants  in  the 
State  of  New  York  and  sent  to  the  defendants  by  mail.  This 
shows  a  manifest  intention  on  the  part  of  both  defendants  to 
deliver,  and  such  intention,  coupled  with  an  act  which  puts  it 
in  the  power  of  the  obligees,  is  a  good  delivery.  So  an  un- 
conditional delivery  to  a  third  person  for  the  use  of  the  obli- 
gees, is  a  good  delivery  to  them,  and  gives  efficacy  to  the  in- 
strument as  the  deed  of  the  obligors.  If  it  was  intended  to 
rely  on  the  point,  that  the  deed  was  not  accepted  by  both  of  the 
plaintiffs,  we  think  the  objection  is  ako  answered  by  the  facts. 
In  general,  the  bringioft  of  an  action  by  an  obligee,  as  it  affirms 
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the  infltrumeDt,  and  treats  it  as  a  valid  and  subsisting  deed,  is  Bird 
sufficient  evidence  of  an  acceptance.  But  if  any  thing  further  Waabbom 
were  wanting,  it  is  found  in  the  present  case,  in  the  assignment 
from  Kendrick  to  Bird.  This  assignment  recognizes  and  affirms 
liis  legal  interest  in  the  covenant,  as  an  obligee ;  and  although 
unavailing  for  the  purpose  of  vesting  his  legal  interest  in  Bird, 
because  a  specialty  is  not  assignable  at  law,  yet  it  is  a  good 
transfer  of  his  beneficial  interest,  and  an  authority  to  his  co- 
obligee  to  sue  in  his  name.  The  case  therefore  shows,  we 
think,  that  the  obligation  was  duly  delivered.  Here  the  ex- 
press contract  is  with  the  two  plaintiffs  jointly,  and  this  gives 
them  a  joint  legal  interest  in  the  contract.  We  think,  there- 
fore, it  falls  within  that  class  of  cases,  where,  there  being  an 
express  obligation  to  two  or  more  to  perform  some  act,  though 
for  the  benefit  of  one  of  them  only,  yet  all  may  join  in  bringing 
the  action.     Jlnderson  v.  Martindahj  1  East,  497. 

Another  objection  made  to  the  plaintiffs'  recovery  in  this 
action  is,  that  the  obligation  was  conditional,  and  by  the  terms 
of  it  nothing  is  due.  The  undertaking  is  to  pay  to  Bird  and 
Kendrick  all  the  money  which  they  shall  be  obliged  to  pay  in 
consequence  of  their  becoming  bail  to  liberate  Isaac  D.  Thomp- 
son. The  action  is  brought  to  recover  money  paid  by  Bird 
alone,  in  consequence  of  his  having  become  bail  for  Thomp- 
son, Kendrick  not  having  joined  in  so  becoming  bail. 

We  think  it  makes  no  difference  that  Emory  Thompson  be- 
came bul  with  the  plaintiff  Bird,  or  that  he  did  so  at  Bird's 
request,  inasmuch  as  it  is  found  that  Emory  Thompson  paid 
nothing  in  consequence  of  his  having  so  become  bail,  and  that 
the  whole  amount  claimed  in  this  action  was  in  fact  paid  by  the 
plaintiff  Bird,  as  the  bail  of  Isaac  D.  Thompson.  It  therefore 
stands  upon  the  same  footing  as  if  he  alone  had  given  bail. 
Then  the  question  recurs,  whether,  in  such  case,  the  defend- 
ants, by  the  terms  of  this  obligation,  are  responsible. 

This  contract  is  essentially  a  contract  of  indemnity,  and  as 
such,  a  liberal  construction  should  be  put  upon  it.  When  made, 
it  was  prospective  and  conditional ;  it  looked  to  an  act  to  be 
done,  and  was  an  undertaking  to  indemnify  against  the  conse- 
quences of  such  act.  It  appears  manifest  from  the  contract, 
though  carelessly  and  informally  drawn,  that  the   substantial 
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Bird  condition  was,  the  liberation  of  Thompson  upon  bail,  by  theni, 
Wa^burn.  °"^  "P^°  ^^^^  responsibility.  It  appears  to  the  Court,  that  by 
the  true  construction  of  this  instrument,  it  is  not  of  the  sub- 
stance of  this  condition  that  the  plaintiffs  should  personally  be- 
come bail,  or  that  both  should  join  in  the  bail-bond,  or  that 
both  should  join  in  payment  of  money,  in  consequence  of  thus 
becoming  bail.  As  the  obUgation  was  prospective,  it  was  un* 
certain  in  what  form  bail  would  be  required  or  given.  Sup- 
pose one  surety  only  had  been  required,  or  suppose  one  only 
would  be  received,  by  the  officer  whose  duty  it  was  to  take 
bail.  It  seems  to  us,  that  that  would  have  been  a  substantial 
compliance  with  the  condition  of  the  obligation,  and  that  the 
words  "  ihtrj  "  and  "  ihwr  "  were  used  collectively,  and  in- 
cluded what  should  be  done  by  them,  jointly,  or  by  either  of 
them,  in  accomplishing  the  object  contemplated  by  the  contract. 
The  Court  would  by  no  means  express  a  doubt  of  the  au- 
thority of  that  class  of  cases,  which  are  founded  upon  the  rule, 
that  upon  a  conditional  undertaking,  the  condition  must  be 
strictly  and  exactly  com|)lied  with,  before  an  action  can  be 
maintained,  and  that  where  time,  place,  or  any  other  mode  or 
form  of  performance,  are  part  of  the  condition,  such  mode 
or  form,  however  immaterial  or  even  frivolous,  must  be  pur- 
sued. But  we  proceed  upon  the  ground,  that  in  construing 
this  obscure  contract,  it  was  no  part  of  the  condition,  that  both 
the  plaintiffs  should  become  bail,  or  that  both  should  pay,  but 
it  was  intended  to  indemnify  both  or  either,  according  to  the 
contingent  event,  that  both  or  either  should  become  bail,  and 
be  in  consequence  compelled  to  pay  money. 

We  think,  therefore,  that  the  action  may  well  be  maintained 
by  both,  in  consequence  of  the  express  legal  obligation,  for  the 
benefit  of  the  one  who  has  been  obliged  to  pay,  and  that  pur- 
suant to  the  agreement  of  the  parties,  an  assessor  must  he  ap- 
pointed to  assess  the  damages. 
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DiLNiEL  Hetwood  verms  Horatio  Perrin. 

4t  the  bottom  of  a  promiMory  note  on  demand,  wac  writton  the  memoraadiHB,  '*oaa 
iHilf  payable  in  U  moothe,  the  balance  in  S4  months."  HM^  tliat  it  was  00090- 
tent  to  either  party  to  the  note  to  pro^e  by  parol  evidenoe  the  time  wheot  the  per- 
■oa  by  whom,  and  the  circamitaBoee  nnder  which  the  memorandum  was  affixed  la 
the  Bote. 

Soeh  BMmoraodwn  boiay  proved  to  have  been  affixed  to  the  note  before  it  waa  deliv- 
erad  to  the  promisee,  and  so  constituting  a  part  of  the  contract,  it  was  hdd^  that 
the  contract  was  to  be  construed  according  to  the  written  terms  ;  and  that  parol 
evidence,  to  show  that  the  stipolation  for  a  term  of  credit  was  provisional,  namelyy 
if  the  promisor  shoold  remain  solvent,  was  inadmisiible. 

It  was  also  AsU,  that  there  was  not  saoh  a  repugnance  between  the  memorandum  aad 
the  words  **  00  demand,"  as  would  invalidate  the  contract,  but  that  the  roemonw 
dam  limited  the  generality  of  those  words. 

Assumpsit  for  goods  sold  and  delivered  ;  also  upon  a  prom- 
issory note,  dated  February  2d,  1829,  made  by  the  defendant) 
for  $792*10,  payable  to  the  plaintiff  or  order,  on  demand,  with 
interest. 

By  the  report  of  the  late  chief  justice  Parker  it  appeared, 
that  after  the  signature  of  the  defendant,  and  the  attestation  of 
a  subscribing  witness,  the  following  memorandum  was  written 
at  the  bottom  of  the  note  by  the  subscribing  witness  :  —  ^^One 
half  to  be  paid  in  12  months,  the  balance  in  24  months."  The 
subscribing  witness  and  a  clerk  in  the  plaintiff's  store  were  of- 
fered as  witnesses  by  the  plaintiff,  and  objected  to  by  the  de- 
fendant, but  the  objection  was  overruled  ;  and  they  testified, 
that  after  the  note  was  written  and  signed,  the  defendant  object- 
ed to  it  on  account  of  its  being  payable  on  demand,  saying 
that  ht;  was  to  have  a  credit  as  stated  in  the  memorandum  ;  to 
which  the  plaintiff  replied,  '^  I  have  no  objection  to  your  hav- 
ing the  credit,  but  I  will  take  no  other  note  but  one  payable  on 
demand.  You  shall  have  the  credit  if  you  remain  good,  but  I 
will  not  tie  up  my  hands  so  that  I  cannot  secure  myself  in  case 
you  should  fail."  After  this  conversation  the  memorandum 
was  written  as  before  stated.  The  note  was  given  for  goods, 
which  were  purchased  on  the  above  credit.  Before  the  com- 
mencement of  this  suit,  which  was  after  the  first  term  of  credit 
had  expired,  the  defendant  assigned  all  his  property  to  a  credi- 
tor for  the  payment  of  a  debt,  the  defendant  being  then  msol 
vent. 
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Heywood         A  default  was  ordered,  with  an  agreement  that  if  the  above 
Pemiu       ^^^^^  ^^'^  "^^  admissible  in  evidence  to  explain  the  memoran- 

dum,  or,  if  being  admitted,  they  could  not  lawfully  control  its 

operation,  judgment  should  be  rendered  for  the  first  instalment 
only,  with  interest ;  otherwise  for  the  full  amount  of  the  note. 

QeL  IfHL  Bumside^  for  the  plaintiff.  The  memorandum  is  not  a  part 
of  the  note,  and  it  is  only  by  the  introduction  of  parol  evidence 
that  it  has  any  connexion  with  the  note.  It  was  merely  a  mem- 
orandum for  the  plaintiff  ^s  own  use.  At  most,  it  was  but  a 
collateral  agreement,  for  a  breach  of  which  the  defendant's 
remedy  is  by  action.     Dow  v,  TuUle^  4  Mass.  R.  414. 

But  admitting  the  memorandum  to  be  a  part  of  the  contract, 
the  note,  independent  of  parol  evidence,  is  payable  on  demand, 
in  12  and  24  months  ;  which  is  a  contradiction  in  terms  ;  and 
if  the  note  is  consequently  invalid,  the  plaintiff  is  entitled  to 
recover  on  the  count  for  goods  sold  and  delivered. 

The  parol  evidence  was  however  admissible,  and  the  true 
construction  of  the  note  is,  that  it  was  payable  on  demand,  but 
that  the  plaintiff  would  not  enforce  the  payment  in  less  than  13 
aid  24  months,  unless  the  responsibility  of  the  defendant  should 
in  the  mean  time  be  impaired.  Barker  v.  Prentiss^  6  Mass.  R. 
430  ;  Hunt  v.  MamSy  ibid.  519,  and  7  Mass.  R.  518  ;  Sar- 
gent V.  Southgatty  5  Pick.  812 ;  Leland  v.  Stone^  10  Mass. 
R.  461. 

JV*etoton  and  W.  Lincoln^  eontrij  cited  Jones  v.  Falesy  4 
Mass.  R.  245 ;  Springfield  Bank  v.  JHfemcfc,  14  Mass.  R. 
822  ;  Hunt  v.  Mamsj  7  Mass.  R.  518 ;  Richardev.  KUlanij 
10  Mass.  R.  239  ;  Staekpok  v.  Jlmoldy  11  Mass.  R.  27  ; 
Lems  V.  7%acAer,  15  Mass.  R.  431  ;  Dunght  v.  Pomeroy^  17 
Mass.  R.  303,  329  ;  Parkhurst  v.  Van  Cortland^  1  Johns. 
Cb.  R.  282 ;  Rex  v.  Laindon^  8  T.  R.  379  ;  Danenpori  ? 
Mason^  15  Mass.  R.  90. 

M\f  1881.        Per  Curiam.     The  first  question  which   arises  upon  tha 
report  is,  as  to  the  admissibility  of  the  parol  evidence. 

As  it  appears  by  the  face  of  the  note  itself,  that  the  memo- 
randum, ''One  half  payable  in  12  months,  the  balance  in  24 
months,"  was  not  embraced  in  the  body  of  the  note,  but  was 
230        written  at  the  bottom,  after  the  attestation  of  the  subscribing 
witness,  it  was  competent  for  either  party  to  prove  by  parol 
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evidence,  the  time  when,  the  person  by  whom,  and  the  circum- 
stances under  which  the  memorandum  was  affixed  to  the  note. 
These  words  might  have  been  added,  after  the  delivery  of  the 
note,  or  by  a  stranger,  or  under  such  circumstances  as  not  to 
constitute  a  part  of  the  contract  between  the  parties.  Such 
evidence  had  no  tendency  to  vary,  control,  or  in  any  way  affect 
the  meaning  of  the  contract.  But  we  are  clearly  of  opinion 
that  the  evidence  of  the  declarations  of  the  promisee,  as  to  his 
intentions  in  taking  the  contract  in  this  form,  and  as  to  his  un- 
derstanding of  the  meaning  and  construction  of  its  terms,  can 
have  no  effect  in  giving  a  construction  to  the  instrument.  Hav- 
ing ascertained  what  the  written  words  were,  in  which  the  par- 
ties expressed  their  contract  at  the  time,  the  Court  are  bound 
to  construe  it  according  to  those  terms,  whether  clearly  or  ob- 
scurely expressed,  and  can  derive  no  aid  from  the  conversation 
and  declarations  of  the  parties  at  the  time. 

From  the  evidence  thus  admitted,  it  appears  that  after  the 
note  was  written  and  signed,  but  before  its  delivery,  the  de- 
fendant objected  to  it  as  a  note  payable  on  demand  ;  that  there- 
upon the  memoradum  thus  recited  was  written,  and  then  it  was 
delivered  as  the  contract  of  the  defendant.  We  are  then  to 
consider  the  memorandum  as  a  part  of  the  contract,  in  the 
same  manner  as  if  it  had  been  included  in  the  body  of  the  note, 
or  placed  over  the  defendant's  signature,  and  it  is  to  be  con- 
strued accordingly. 

In  construing  a  contract,  every  word  and  clause  shall  be  tak- 
en into  consideration,  and  have  an  effect  given  to  it  if  possible. 
Here  we  think  the  memorandum  was  intended  to  limit  and  con- 
trol the  generality  of  the  words  ^^on  demand."  If  these  words 
stood  alone,  the  demand  might  be  made  immediatdy  or  at  any 
future  time.  But  the  memorandum  limits  this  right  and  restrains 
the  promisee  from  making  such  demand,  as  to  one  half,  to  12 
months,  and  the  other  to  24  months.  A  promise  to  pay  oo 
demand,  after  a  certain  number  of  days  or  months,  is  not  an 
unusual  form  of  promissory  note  ;  it  is  an  intelligible  contract, 
and  attended  with  no  fatal  repugnancy  ;  and  we  think,  in  its 
legal  effect,  the  note  under  consideration  is  similar. 

It  has  been  contended,  that  the  stipulation  for  a  term  ot 
credit  was  provisional,  namely,  if  the  defendant  should  remain 
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Heywood  solvent.  If  this  argument  is  founded  upon  the  terms  of  the 
Perrin.  written  contract,  it  would  be  a  forced  construction,  not  war- 
ranted  by  its  terms.  If  the  parol  evidence  is  relied  upon,  we 
are  of  opinion,  for  the  reasons  ahready  given,  that  the  parol  evi- 
dence is  not  admissible,  to  vary  and  control  the  plain  import 
of  the  written  contract.^ 

It  has  been  further  contended,  that  the  memorandum,  if  it  is 
to  have  any  effect,  is  to  be  taken  as  a  distinct  collateral  con- 
tract, not  to  sue  or  demand  payment  within  the  times  specified  ; 
upon  the  breach  of  which,  if  the  defendant  has  sustained  dam- 
age, he  may  have  an  action,  but  that  it  cannot  be  relied  upon 
to  control  the  original  contract,  within  the  principle  of  DO10  v. 
TvMU,  4  Mass.  R.  414. 

We  think  it  is  impossible  to  bring  this  case  within  that  prin- 
ciple. Here  the  clause  in  question  was  part  of  the  note,  writ- 
ten and  delivered  at  the  same  time.  Besides,  the  terms  of  the 
memorandum  are  conclusive.  The  words  are,  '*  payable,''  &c. 
that  is,  the  money  stipulated  to  be  paid,  is  to  be  paid  in  a  par- 
ticular specified  term  of  time.  They  constitute  a  part  of  the 
promise,  and  qualify  it.  It  Js  impossible  to  regard  them  as  a 
collateral  and  independent  contract.* 

One  instalment  only  being  due  by  the  terms  of  the  note, 
when  the  action  was  commenced,  judgment  must  be  rendered 
for  only  one  half  of  the  amount  of  the  note,  with  interest. ' 

>  See  EaXon  ▼.  Emerjon,  14  Maine  R.  (9  Shepley,)  336 ;  Hwuan  t.  STrt^Pii, 
5  Pick.  506;  Spring  ▼.  Lovett,  11  Pick.  490. 

'  See  WheeUKk  w.  Freeman,  13  Pick.  167  to  169;  Homer  w.  WaUtM,  U  Mms. 
R.  309;  Odiome  v.  Sargent,  6  N.  Hamp.  R  401 ;  Uimer  w.  Reed,  2  Fairfield, 
2f)3;  Central  Bank  r.  WiUard,  17  Pick.  160;  Hobturt  w  Dodge,  I  Fairfield, 
156. 
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Jack  Cambridoe  vemis  John  Hobart, 

Administraton 

4  joint  note  mnde  in  1815  by  two  pronison,  being  ihoim  in  1880  to  one  of  tlMu, 
lie  mid  at  fint  that  he  thought  he  was  a  witness  to  a  note»  and  was  not  aware,  till 
he  saw  the  note,  that  he  had  signed  it,  or  any  other'  note,  with  the  other  promisor. 
He  admitted  that  be  signed  the  note,  and  said  that  he  did  not  know  that  it  had  been 
paid,  but  presumed  it  was  due.  Hdd,  that  this  was  not  snfficient  to  take  the  ease 
out  of  the  statute  of  limitations. 

But  in  the  ease  of  a  sole  debtor,  such  admissions  might  be  considered  as  strong  evi- 
denee  of  the  present  existence  of  the  debt. 

Assumpsit.     Plea,  the  statute  of  limitations. 

Upon  a  case  stated,  it  appeared  that  the  action  was  upon  a 
joint  note  signed  by  William  Watson  and  his  son  Samuel  D. 
Watson,  dated  April  15th,  1815,  promising  to  pay  the  plaintiff 
$  1 1 1  '36,  on  demand,  with  interest.  The  interest  was  indors- 
ed in  the  handwriting  of  William,  up  to  January  1818.  Wil- 
liam died  in  March  1828,  having  been  unable  to  transact  any 
business,  on  account  of  mental  imbecility,  for  about  eight  years 
before  his  death,  during  the  last  three  of  which  he  was  under 
guardianship.  By  his  will  he  made  Samuel  D.  his  executor 
and  residuary  devisee  and  legatee.  He  left  property  more 
than  sufficient  to  pay  his  debts,  there  being  a  considerable  re- 
siduum, consisting  of  real  estate.  Samuel  D.,  being  insolvent, 
did  not  take  upon  himself  the  trust  of  executor,  and  the  de- 
fendant was  appointed  administrator  with  the  will  annexed. 

In  June  1830,  and  before  the  commencement  of  this  action, 
one  Tainter  showed  the  note  to  Samuel  D.,  who  said  at  first 
that  he  thought  he  was  a  witness  to  a  note,  and  was  not  aware, 
till  he  saw  the  note,  that  he  had  signed  it,  or  any  note,  with  his 
father.  He  admitted  that  he  signed  the  note,  and  said  that  he 
did  not  know  that  it  had  been  paid,  but  presumed  it  was  due. 

Flint  and  Washbumy  for  the  plaintiff,  contended  that  the  Jan.  ioca, 
admissions  of  Samuel  D.  were  sufficient  to  take  the  case  out  ^  ^I'lt, 
of  the  statute  of  limitations  as  against  him  ;  Whitney  v.  Bige- 
lowj  4  Pick,  no,  [2d  ed.  Ill,  note  1  ;]  Baxter  v.  Penni- 
tnan^  8  Mass.  R.  134  ;  that  the  admissions  of  one  of  two  joint 
promisors  will  revive  a  debt  against  the  other  or  his  administra- 
tor :  and  further,  that  this  action  is  against  a  fund  in  the  hands 
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Cambridge    of  the  defendaDt  as  a  trustee,  Samuel  D.  beiug  the  cestui  qua 
Hobart      ti'ust,  so  that  m  effect,  Samuel  D.,  by  his  admissions,  charges 

■  only  himself. 

JV*et0ion,  for  the  defendant,  cited  Bangs  v.  Hall^  2  Pick. 
368  ;  Ckmentson  v.  miliamSj  8  Cranch,  72. 

Jubf  1831.  Per  Curiam.  The  first  question  made  by  the  argument  is, 
whether,  if  the  suit  were  now  against  Samuel  D.  Watson  him- 
self, the  acknowledgment  shown  to  have  been  made  by  him 
would  be  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions.  It  is  conceded  that  an  acknowledgment  must  be  such, 
as  that  a  new  promise  to  pay  may  be  inferred  from  it. 

The  rules  to  be  observed  in  the  construction  of  such  ac- 
knowledgments are  definitely  laid  down  in  the  late  case  of 
Bangs  V.  jETaU,  2  Pick.  368.^  What  shall  amount  to  an  ac- 
knowledgment of  an  existing  debt  must  be  determined  by  a  con- 
sideration of  all  that  the  defendant  has  said,  at  any  one  time  or 
conversation.  The  whole  should  be  taken  together,  as  well  the 
parts  which  qualify  or  negative,  as  those  which  seem  to  admit 
the  debt.*  Such  word&  must  be  construed  according  to  their 
just  and  natural  import,  without  putting  upon  them  any  force  or 
constraint.  The  words  thus  construed,  must  amount  to  an  un- 
qualified acknowledgment,  not  only  that  the  debt  was  just  origi- 
nally, but  that  it  continues  to  be  so,  in  order  to  deprive  a  party 
of  this  defence  ;  or  that  there  has  been  a  conditional  promise 
to  pay,  and  the  condition  has  been  performed. 

These  rules  are  to  be  applied  to  the  acknowledgment  relied 
upon  in  this  case.  The  note  purports  to  be  made  by  William 
Watson  deceased,  of  whom  the  defendant  is  administrator  cum 
test,  annexoj  and  by  his  son  Samuel  D.  Watson,  whose  ac- 
knowledgment is  relied  on  to  take  the  case  out  of  the  operation 
of  the  statute.  On  the  note  being  shown  to  Samuel  D.  Wat- 
son, about  fifteen  years  after  its  date,  he  said  at  first,"that  he 

>See2Piek.  (2d ed.) 377, note  1, and 879, note  1;  BaiUyT.  Crttne,2\  Pick. 
324 ;  Sigoumey  ▼.  Drury,  14  Pick.  390 ;  Dedkan  ▼.  Eaton,  4  Oreenleaf,  413 ; 
Hancock  ▼.  BUss,  7  WendeH,  267  -,  Coffin  t.  Bueknam,  3  Fairfield,  472. 

*See  RoudedgB  7.  Ramsay,  8  Adolph.  A  Ellis,  221 ;  Whippy  ▼.  Hillary, 
3  Barn.  &  Adolph.  399 ;  Krnimet  ▼.  MUhank,  8  Bingh.  38 ;  BaU^  ▼.  Ovim, 
21  Pick.  324;  Blday  v.  JeweU,  decided  in  Enez,  November  term,  1840; 
Tkayer  ▼.  JtfiUf,  14  Maine  R.  (2  Shepley,)  300  ;  Barnard  y.  BartlMamew,  22 
Pick.  291. 
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thougbt  he  was  a  mtness  to  a  note)  and  was  not  aware  till  he  saw 
the  note,  that  be  signed  it,  or  any  note  with  his  father.  He 
admitted  that  he  signed  the  note,  and  that  he  did  not  know  that 
it  bad  been  paid,  but  presumed  it  was  due.  It  is  obvious  that 
he  professed  to  have  no  knowledge  or  recollection  whatever, 
of  having  signed  such  a  note  ;  on  the  contrary,  what  faint  rec- 
ollection he  had  of  putting  his  name  to  any  note  with  his  father 
was  J  that  he  did  it  as  a  witness,  and  not  as  a  party.  His  ad- 
mission that  he  signed  it,  after  what  he  had  previously  said, 
must  be  understood  to  be  founded,  not  upon  any  knowledge  ot 
recollection  of  the  fact,  but  from  the  recognition  of  his  hand- 
writing. Admitting  that  he  did  not  know  that  it  had  been  paid, 
is  merely  negative,  and  after  saying  that  be  had  no  recollection 
of  the  existence  of  the  note,  is  surely  no  acknowledgment  of  an 
existing  debt.  The  only  words  upon  which  a  plausible  argu- 
ment can  be  founded,  are  the  last,  in  which  be  said  he  pre- 
sumed that  it  was  due.  But  taken  in  connexion  with  the  whole 
conversation,  it  seems  clear  that  this  was  not  the  admission  ot 
any  fact,  but  an  inference  of  his,  drawn  from  the  fact  of  the 
note  being  outstanding,  or  from  some  other  circumstance.  It 
amounts  to  no  averment  or  admission  upon  any  knowledge  ot 
his  own,  that  the  note  remained  due  and  unpaid. 

To  prevent  misconstruction,  it  may  be  proper  to  note  a  dis- 
tinction between  an  admission  of  this  description  made  by  a 
sole  debtor,  and  one,  as  in  the  present  case,  made  by  one  of 
several  debtors.  In  the  case  of  a  sole  debtor,  if  the  debt  has 
been  paid,  it  must  have  been  paid  by  the  defendant  himself, 
and  the  fact  must  lie  within  his  own  knowledge  ;  and  therefore 
when  he  admits  that  he  does  not  know  that  the  debt  has  been 
paid,  but  presumes  it  has  not,  it  might  justly  be  considered  as 
strong  evidence  of  the  present  existence  of  the  debt.  But 
when  the  same  negative  words  are  use  by  one  of  several  debt- 
ors, who  has  not  been  called  upon,  and  who,  if  the  debt  had  in 
fiict  been  paid  by  any  of  the  other  parties,  would  not  be  likely 
to  know  it,  saying  negatively  that  he  did  not  know  that  it  had 
been  paid,  would  have  very  little  tendency  to  rebat  the  pre 
sumption  arising  from  lapse  of  time,  that  it  had  been  paiJI.^ 

>  An  acknowledgment  or  promise  to  revive  a  debt  barr!i  ^*'  tb«>  ftatu 
limiUtions,  must  now  be  in  writing.    ReTiwd  Sut.  e.  190,  §  19. 
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Under  the  circumstances  of  the  case,  the  Court  are  all  of 
opinion,  that  the  acknowledgment  of  Samuel  D.  Watson  did 
not  amount  to  an  unquali6ed  admission  that  the  debt  was  stiO 
due,  and  therefore  that  it  was  not  sufficient  to  defeat  the  oper- 
ation of  the  statute  of  limitations.  This  result  renders  it  un- 
necessary to  give  any  opinion  upon  the  other  questions  dis- 
cussed, namely,  whether  the  admission  of  a  surviving  promisor 
is  sufficient  to  take  the  case  out  of  the  statute,  in  regard  to  the 
estate  of  a  deceased  promisor,  and  whether  the  relation  of 
Samuel  D.  Watson,  as  residuary  legatee  and  devisee  under  the 
will,  could  give  an  effect  to  his  acknowledgment,  which  it 
would  not  have  as  made  by  him  in  his  capacity  of  a  surviving 
joint  promisor.! 

Plaintiff  nonmii. 


The  Inhabitants  of  Mendon  verstis  The  County  of 
Worcester.  . 

Where  the  right  of  a  trial  by  jury  ia  given  to  a  party*  inch  trial  oeoeMarily  impliea 
an  eOwtnal  trial  reealting  in  a  verdict.  And  therefore,  where  a  town  waa  eotitled 
by  statute  to  a  jury  in  rebtioa  to  the  locating  of  a  highway,  and  the  jory  enpan- 
nelled  were  unable  to  agree  and  were  discharged,  it  was  hM,  that  the  town  was 
entitled  to  another  jury,  although  the  statute  made  no  express  provision  for  siich  a 


A  jury  in  such  a  ease  not  being  able  to  agree,  the  officer  who  empannelled  then 
discharged  them  and  made  return  of  his  doings  to  the  Common  Pleas,  and  that 
court  certified  the  &ct8  to  the  county  cowmisiioners  ;  and  the  commiisioners  hav- 
ing refused  the  application  of  the  town  for  another  jury,  this  Court  awarded  a  man- 
damns  commanding  them  to  issue  their  warmnt  (or  empannelling  a  new  jury* 

Whether  in  the  case  of  no  verdict  being  agreed  upon,  the  officer  ought  not  regn- 
krly  to  make  his  return  thereof  to  tlie  county  commissioners  instead  of  the  ComMoa 
Pleas,  qutsre. 

Where  such  jury  do  not  agree,  the  officer  by  whom  they  were  empannelled  and 
discharged,  is  not  authorised  to  empannel  a  new  jury  ;  nor  has  the  Court  of  Coai> 
moD  Pleas  authority  to  issue  a  new  warrant  (or  that  purpose. 

This  was  a  petition  to  this  Court  at  March  term  1830,  b 
Suffolk,  in  which  the  inhabitants  of  Mendon  represent,  that  a 
petition  was  presented  to  the  county  commissioners  of  the 
county  of  Worcester,  by  Amariah  Chapin  and  others,  upon 
which  the   commissioners,  at  a  meeting  held  on   the  second 

>  Bee  Revind  9tat.  e.  120,  §  14, 15, 16,  la 
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Tuesday  of  September  1839,  laid  out  and  established  a  public 
highway  partly  in  the  town  of  Meodon  ;  that  at  the  same  meet- 
ing the  inhabitants  of  Mendon  preferred  to  the  commissioners 
a  petition,  representing  that  they  were  aggrieved  by  such  loca- 
tion,  and  praying  that  a  jury  might  be  empannelled  to  revise 
and  inquire  into  the  matter  and  do  all  other  acts  necessary  in 
the  premises,  for  finally  fixing  and  determining  the  location  of 
the  road  within  the  limits  of  Mendon  ;  that  the  petition  was 
granted  and  a  warrant  was  issued  by  the  commissioners  on 
September  25th,  1829,  requiring  a  coroner  toempannel  a  jury, 
by  virtue  of  which  warrant  a  jury  was  empannelled,  who  viewed 
the  road  described  in  the  warrant,  and  such  other  routes  as 
were  shown  to  them,  and  having  heard  the  parties,  inquired 
into  the  matter  as  to  the  location  of  the  road,  but  were  not 
able  to  agree  upon  a  verdict,  and  were  thereupon  discharged  ; 
of  all  which  the  coroner  made  return,  with  the  warrant,  to  the 
Court  of  Common  Pleas  held  on  the  first  Monday  of  Decem- 
ber 1829 ;  whereupon  that  court  ordered  that  certificate  should 
go  to  the  commissioners,  certifying  to  them  the  above  facts, 
with  a  copy  of  the  warrant  and  of  the  coroner's  return  thereon  ; 
that  the  certificate  and  copies  having  been  transmitted  to  the 
commissioners  at  a  meeting  held  on  the  fourth  Tuesday  of 
December  1829,  the  inhabitants  of  Mendon  moved  the  com- 
missioners, at  that  meeting,  that  a  warrant  should  be  issued  for 
empannelling  another  jury  for  the  purposes  before  mentioned, 
which  motion  was  overruled  ;— and  the  inhabitants  of  Mendon 
pray  that  a  writ  of  mandamus  may  be  issued,  commanding  the 
county  commissioners  to  cause  ^  jury  to  be  empannelled  for 
the  same  purposes. 

The  facts  stated  in  the  petition  were  substantiated  by  the 
records  of  the  Common  Pleas  and  of  the  county  commission- 
ers ;  from  which  it  further  appeared,  that  the  jury  were  em- 
pannelled on  the  9th  of  November,  1829,  and  that  after  having 
been  by  themselves  twelve  hours  after  the  parties  had  been 
heard,  and  not  being  able  to  agree,  they  were  discharged  by 
the  coroner  on  the  Idth  of  November. 

fF.  S.  Hastings  J  in  support  of  the  petition.  By  St.  1786, 
e.  67,  §  4,  5,  the  court  of  sessions,  on  complaint  of  a  person 
aggrioTed  by  the  doings  of  a  committee  in  locating  a  highway 
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Mendon  or  estimating  damages,  are- empowered  to  bear  and  finally  de- 
County  of  termine  the  same  by  a  jury.  The  Si.  1802,  c.  135,  §  6,  ex* 
Worcester  tends  the  right  to  a  jury  in  such  cases,  to  towns  and  other  cor- 
porations. In  SL  1827,  c.  77,  §  12,  establishing  county  com- 
missioners, it  is  enacted,  *^  that  no  petition  for  a  jury,  in  rela- 
tion to  the  locatbg,  altering,  or  discontinuing  any  highway,  or 
to  the  estimating  damages,  shall  be  sustamed,  unless  it  is  pre- 
sented as  soon  as  the  regular  meeting  of  the  commissioners, 
next  after  that  at  which  such  laying  out,  alteration,  or  discon- 
tbuance  is  established.  And  such  jury  shall,  in  all  cases,  con- 
sist of  twelve  persons,  &c.  and  their  verdict  shall  be  agreed 
337  upon  within  three  months  from  the  time  that  such  jury  may  be 
ordered,  and  shall  be  returned  to  the  Court  of  Common  Pleas 
for  the  county  in  which  such  petition  is  preferred,  to  be  holden 
next  after  the  same  shall  be  agreed  upon ;  and  the  said  court 
shall  adjudicate  upon  said  verdict,  and  may  set  the  same  aside 
for  good  cause  shown,  and  the  clerk  of  the  said  court  shall  re- 
turn a  certified  copy  of  said  verdict,  with  the  adjudication  of 
the  said  court  thereon  indorsed,  at  the  meeting  of  the  commis 
sioners  next  after  the  term  of  said  court  at  which  such  adjudi- 
cation shall  be  had  ;  and  in  case  the  said  verdict  shall  be  set 
aside,  the  commissioners  shall,  on  application,  order  a  new 
jury ;  and  thereupon  the  same  proceedings  may  be  had,  as  is 
herein  before  provided,"  &c. 

The  15tii  article  of  tiie  Bill  of  Rights  declares,  d»t «'  in  all 
controversies  concerning  property j  and  in  all  suits  between  two 
or  more  persons,  except  in  cases  in  which  it  has  heretofore 
been  otherwbe  used  and  practised,  the  parties  have  a  right  to  a 
trial  by  a  jury." 

A  question  of  damages  is  a  question  concerning  property ; 
and  as  the  statutes  make  the  same  provision  for  a  juiy  on  a 
question  of  location  as  on  a  question  of  damages,  the  same  con- 
struction is  to  be  given  in  both  cases. 

The  present  case  does  not  come  within  the  exception  in  the 
article  of  the  Bill  of  Rights  above  recited.  Prov.  A.  6  W. 
^  M.  c.  8.  (Anc.  Chart.  268  ;)  Prov.  St.  1  Geo.  2,  e.  3,  §  3, 
(ibid.  459 ;)  Prov.  St.  30  Geo.  2,  (ibid.  612.) 

By  that  article,  then,  the  petitioners  are  entitled  to  a  trial  by 
Jnnr ;  and  such  trial  is'  universally  understood  to  be  a  trial  re< 
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suiting  b  a  verdict.  In  civil  and  crimbal  cases,  even  when  life 
is  at  stake,  it  is  the  practice  to  discharge  the  jury,  when  they 
cannot  agree,  and  a  new  trial  is  had.  FUher  v.  Dole,  17 
Johns.  R.  842,  843 ;  SU.  1707,  c.  140,  §  15  ;  CommontoeaUh 
V.  Purehanj  2  Pick.  521 ;  The  Peapk  v.  Goodwin,  18  Johns. 
R.  187 ;  The  People  v.  Oleott^  2  Johns.  Cas.  301  ;  United 
SUatee  v.  Perez^  9  Wheat.  579.  Here  the  jury  were  discharg- 
ed by  the  coroner,  who  exercises  some  judicial  powers  in  cases 
of  this  kind.     Wood  v.  Roes,  11  Mass.  R.  278. 

The  language  of  the  statutes  on  this  subject,  also  requires 
that  there  should  be  a  verdict.  St.  1786,  e.  65,  §  4,  5  ;  St. 
1818,  c.  121,  §  2. 

But  it  is  contended  on  the  other  side,  that  by  St.  1827,  e. 
77,  §  12,  the  petitioners,  having  had  a  jury  who  did  not  agree 
upon  a  verdict,  are  precluded  from  having  another  jury ;  or,  in 
other  words,  that  the  disagreement  among  the  jury  is  equivalent 
to  an  agreement  upon  a  verdict  against  the  petitioners. 

This  section  is  to  be  considered  in  connexion  with  the  con- 
stitutional provisions  and  the  general  system  of  legislation  upon 
the  same  subject  matter.  Holbrook  v.  Holhrooh,  1  Pick.  254  ; 
1  Kent,  433.  The  object  of  the  statutes  on  this  subject, 
enacted  prior  to  that  of  1827,  obviously  was,  to  secure  to  the 
citizen  a^rieved,  &c.  a  trial  by  jury  in  the  same  manner  and  to 
the  same  extent  as  he  enjoyed  this  right  in  all  other  cases. 
The  intent  of  the  statute  of  1827,  was  not  to  create  new 
powers  as  to  the  laying  out  of  highways,  or  to  limit  rights  and 
remedies  given  to  the  citizen  by  former  laws,  but  to  establish  a 
new  tribunal,  and  to  vest  in  it  the  jurisdiction  formerly  exer- 
cised by  the  court  of  sessions.  The  verdict  is  to  be  returned 
to  the  Common  Pleas,  and  it  was  necessary  to  fix  a  time  when 
this  should  oe  done  ;  but  the  provision  is  merely  directory  to 
the  commissioners  and  the  officer,  that  the  jury  shaU  be  em- 
pannelled  so  as  to  hear  and  make  up  their  opinion  before  the 
expiration  of  three  months,  and  is  not  a  limitation  of  the  right 
to  a  verdict.  Pond  v.  JNTeg^,  3  Mass.  R.  230 ;  Common' 
wealih  v.  Smithy  11  Mass.  R.  456.  If  it  was  the  intent 
merely  to  fix  a  time  within  which  the  jury  should  hear  the  case, 
that  intent  must  prevail  over  the  literal  sense  of  the  terms  used. 
1  Kent,  432 ;  Bac.  Abr.  StaitUe,  I,  4,  5.     The  power  to 
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grant  a  jury  being  nested  in  the  county  conQroissionen  by  tbr 
12th  section  of  the  statute  of  1827,  every  thing  necessary  to 
attain  the  end  is  implied.  1  Kent,  433.  This  section  relates 
to  a  remedy  given  to  the  citizen  whose  property  is  appropriated 
to  the  public  use  against  his  consent,  and  it  is  to  receive  an 
equitable  interpretation. 

No  provision  is  made  in  any  statute  upon  this  subject,  that  if 
the  jury  cannot  agree  at  all  or  within  three  months,  the  adjudi- 
cation of  the  commissioners  shall  be  affirmed  ;  but  the  5th  sec- 
tion of  St,  1786,  c.  67,  providing  that  the  verdict  of  the  jury 
shall  ^'finally  fix  and  determine  the  place  of  the  highway,*'  re- 
mains unrepealed. 

The  S^.  1795,  c.  74,  for  the  support  and  regulation  of  mills, 
and  other  statutes,  providing  for  trials,  are  silent  as  to  die  effect 
of  a  disagreement  among  the  jury  ;  and  the  reason  is,  that  all 
these  statutes  were  made  with  reference  to  the  well  known 
practice  of  courts  of  law,  to  discharge  the  jury  when  they  can- 
not agree,  and  to  put  the  cause  to  another  jury. 

The  legislature  may  prescribe  the  manner  in  which  the  party 
may  exercise  his  constitutional  right  to  a  jury,  but  they  cannot 
limit  or  restrict  the  right  when  obtained  in  due  form  of  bw, 
either  directly  or  by  any  restraint  in  prescribing  the  mode  of 
exercising  the  right. 

Tufts^  for  the  respondents.  The  right  of  the  petitioners  de- 
pends upon  the  construction  of  St,  1827,  c.  77. 

It  is  apparent  from  numerous  provisions  in  this  statute,  thai 
the  legislature  intended  to  provide  an  easy  and  expeditious 
mode  of  laying  out  highways,  and  that  after  the  decision  that  a 
highway  was  required  as  a  matter  of  public  convenience  and 
necessity,  the  object  was  to  have  such  highway  constructed 
with  as  little  delay  as  possible. 

It  was  clearly  the  intention  of  the  legislature  to  limit  to  three 
months  the  period  in  which  the  jury  were  to  agree ;  1 .  because 
the  language  of  the  act  is  express,  <^that  their  verdict  shall  be 
agreed  upon  within  thre^  months  from  the  time  that  such  jury 
may  be  ordered  ; "  and  2.  because  no  provision  is  made  for 
any  future  proceeding  in  regard  to  the  jury,  unless  they  agree 
upon  a  verdict  and  return  a  verdict  to  the  next  Court  of  Com* 
mon  Pleas. 
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It  is  apparent  ihat  the  legislature  intended  to  close  all  future 
proceedings,  if  the  jury  did  not  agree  on  a  verdict  in  three 
months,  in  relation  to  any  alteration  of  the  located  way  :  — 

1.  Because  the  statute  makes  no  provision  for  returning  any 
thing  to  any  court,  if  no  verdict  is  agreed  upon  in  that  time  ;  — 

2.  Because  the  Court  of  Common  Pleas  have  nothing  to  adju- 
dicate upon,  unless  a  verdict  is  returned ;  —  3.  Because  no 
provision  is  made  for  anotlier  jury,  except  in  case  the  verdict  is 
Ht  aride  by  the  Common  Pleas.; — 4.  Because  the  statute 
allows  of  no  longer  delay  before  making  the  road,  than  till  the 
meeting  of  the  commissioners  at  which  the  verdict  is  to  be  cer- 
tified ;  and  they  are  then  to  allow  the  town  a  reasonable  time 
to  make  the  road^  not  to  apply  for  another  jury  ;  —  5.  Because 
the  statute  provides,  that  '^  if  said  jury  shall  not  alter  said  way,'' 
the  petitioners  shall  pay  costs. 

There  was  nothing  for  the  Common  Pleas  to  act  upon,  be- 
cause there  was  no  verdict  returned  ;  and  if  that  court  had 
nothing  to  adjudicate  upon,  there  was  nothing  to  certify.  But 
if  that  court  ought  to  certify  to  the  commissioners,  the  proceed- 
ings of  the  jury,  whatever  they  might  be,  with  some  adjudica- 
.tion  thereon,  then  the  petitioners  ought  to  have  required  the 
Common  Pleas  to  adjudicate  and  to  order  another  jury  and  to 
direct  the  commissioners  to  issue  a  warrant  therefor  ;  because 
the  statute  does  not  direct  the  commissioners  to  issue  another 
warrant,  or  to  sustain  another  petition  ;  but  after  they  have  de- 
layed till  the  time  when  the  adjudication  and  verdict  are  to  be 
certified  to  them  by  the  Common  Pleas,  they  are  directed  to 
act  and  are  bound  to  act.  The  statute  clearly  contains  no  guide 
for  the  commissioners,  to  direct  them  how  to  grant  another 
jury  ;  they  are  not  made  the  judges  to  adjudicate  upon  the  ver- 
dict or  upon  any  proceedings  of  the  jury,  but  are  merely  the 
ministerial  officers  to  execute  the  orders  of  the  Common  Pleas. 
If  the  officer  has  power  to  discharge  such  a  jury,  after  they 
have  been  together  a  reasonable  time,  the  petitioners  should 
have  applied  for  another  jury  within  the  three  months,  either  to 
the  officer  or  to  the  Court  of  Common  Pleas.  The  legislature 
intended  to  say,  that  if  a  jury  did  not  agree  in  three  months  to 
alter  the  location,  the  presumption  should  be  that  the  petition- 
ers had  no  reason  to  complain,  and  the  public  «hould  not  sufiei 
by  a  longei  delav  lu 
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The  case  of  a  petition  of  a  town  for  a  jury  is  not  recognised 
by  any  statute  before  the  constitution  was  adopted,  and  it  is  one 
of  those  cases  excepted  by  the  Bill  of  Rights,  '^  in  which  it  has 
heretofore  been  otherwise  used  and  practised."  Colony  Laws 
of  1630,  1641,  (Anc.  Charters,  127  ;)  Prov.  St  b  W.  Sf 
M.  e.  8,  (ibid.  269 ;)  Prav.  8L  1  Geo.  2,  c.  2,  (ibid.  469  ;) 
Prav.  St.  10  Geo.  2,  c.  2,  (ibid.  606  •,)  Prov.  St.  31  Geo.  2, 
(ibid.  612,  613.)  The  first  statute  which  allowed  a  town  the 
right  to  a  jury  to  inquire  into  the  locatfon  of  a  road,  is  that  of 
1802,  c.  136.  The  fact,  too,  that  by  the  provincial  laws  towns 
were  bound  to  pay,  not  only  for  making  the  road,  but  also  all 
the  damages  due  to  individuals  whose  property  was  invaded, 
and  yet  no  provision  was  made  for  an  appeal  on  (heir  part  to  a 
jury  for  relief,  shows  conclusively  that  this  case  was  never  con- 
templated by  the  framers  of  the  Bill  of  Rights,  as  a  controversy 
about  property  to  be  tried  by  a  jury,  or,  at  least,  that  it  was 
considered  as  coming  within  the  exception  before  mentioned. 

This  case  does  not  present  such  a  controversy  about  prop- 
erty, as  gives  the  right  to  a  jury.  The  article  of  the  Bill  of 
Rights  extends  only  to  the  case  of  a  direct  violation  of  the  right 
of  private  property,  and  not  to  the  incidental  appropriation  of 
the  property  of  the  citizens  in  the  shape  of  a  tax,  charge  or 
subsidy  for  the  support  of  government.  Callender  v.  Marshy 
1  Pick.  431. 

If  the  statute  is  unconstitutional  in  not  securing  a  trial  by  jury 
until  there  shall  have  been  a  verdict,  then  clearly  this  process 
cannot  be  sustained.,  because  the  statute  cannot  be  executed. 
Sievens  v.  JUiddlesex  Canal^  12  Mass.  R.  466 ;  Callender  v. 
Marshy  1  Pick.  431. 

Shaw  C.  J.  drew  up  the  opinion  of  the  Court.  This  is  a 
petition  for  a  writ  of  mandamus  to  the  county  commissioners  of 
this  county,  requiring  them  to  issue  a  new  warrant  for  empan- 
nelling  a  jury,  upon  the  grounds  and  for  the  reasons  set  forth  in 
the  petition. 

This  question  turns  upon  the  construction  of  the  12th  sec- 
tion of  the  Stai.  1827,  c.  77,  providing  for  the  appointment  and 
regulating  the  powers  and  duties  of  county  commissioners. 
The  facts  appearing  upon  the  record  are,  that  the  commission- 
ers, upon  the  application  of  the  town  of  Mendon,  and  in  pursu- 
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ance  of  the  provisions  of  the  statute,  Issued  a  warrant  to  the     Mendon 
coroner,  requiring  him  to  summon  and  empannel  a  jury,  to  de-    bounty  of' 
termine  the  final  location  of  the  highway  in  question,  and  that    Worcester 
the  officer  empannelled  a  jury  accordingly,  who,  after  being  to- 
gether many  hours,  and  finding  that  there  was  no  probability 
that  they  could  agree  upon  a  verdict,  certified  that  fact  to  the 
Court  of  Common  Pleas,  who  thereupon  remitted  the  proceed- 
ings to  the  county  commissioners.     The  commissioners,  be- 
lieving that  they  had  no  authority  under  the  statute  to  issue  a 
second  warrant,  refused  to  do  so,  whereupon  this  petition  was 
filed  in  this  Court,  and  the  question  is,  whether,  in  that  state  of       242 
the  proceedings,  they  had  the  power  to  issue  another  warrant. 

It  is  quite  manifest  that  it  was  the  intent  of  the  legislature,  in 
the  act  under  consideration,  to  give  to  the  party  aggrieved  a 
trial  by  jury.  This  Is  manifest  as  well  from  the  terms  of  the 
act  Itself,  as  from  a  very  long  series .  of  legislative  provisions 
upon  the  same  subject,  from  the  earliest  times.  And  it  is  ob- 
servable, that  in  its  terms,  the  statute  rather  recognizes  and 
regulates  the  right  of  trial  by  jury,  than  confers  it.  It  com- 
mences by  negative  words,  providing  (§  12)  that  no  petition 
for  a  jury  shall  be  sustained,  unless,  &c.  and  proceeds  to  regu- 
late the  proceedings.  Considering  that  by  the  terms  of  the 
statute,  construed  in  reference  to  the  previous  legislative  pro- 
visions upon  the  same  subject,  and  to  the  15tb  article  in  the 
declaration  of  rights,  we  think  it  a  reasonable  construction  of 
the  statute  that  such  trial  was  to  be  effectual,  to  which  end  It 
must  result  in  a  verdict,  upon  which  the  further  proceedings 
contemplated  by  the  statute  should  be  based.  It  is  incident  to 
a  trial  by  jury,  that  the  jury  may  disagree,  in  which  case,  by 
analogy  to  all  other  cases  of  jury  trial,  the  proceeding  is  nuga- 
tory and  a  new  trial  must  be  had.  The  statute  enacts,  that  the 
verdict  shall  be  agreed  upon  within  three  months.  This  we 
think  must  be  taken  in  relation  to  the  subject  matter  ;  it  cannot 
be  Imperative,  and  must  therefore  be  understood  to  provide, 
that  no  longer  time  than  three  months  shall  be  allowed  for  that 
purpose,  in  which  time,  if  no  verdict  is  agreed  upon,  theic 
powers  are  at  an  end.  It  is  true  that  the  statute  makes  no  pro- 
vision m  terms,  for  a  second  jury,  where  the  first  have  disa* 
greed    but  provision  is  made  for  a  very  analogous  case.     The 
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verdict  is  to  be  returned  to  the  Court  of  Common  Pleas,  who 
are  to  adjudicate  upon  it,  and  may  set  it  aside,  in  which  case 
they  are  to  certify  the  proceedings  to  the  county  commission- 
ers, who  shall  on  application  therefor  order  a  new  jury.  The 
cases  where  the  jury  have  found  no  verdict,  and  where  they 
have  in  form  agreed  upon  a  verdict,  but  where  the  proceeding 
in  court  has  shown,  that  though  in  form  a  verdict,  the  same,  for 
some  good  cause,  is  set  aside  and  thereby  rendered  wholly  void, 
though  not  identical  are  closely  analogous. 

That  the  statute  cannot  have  a  literal  construction,  consist* 
ently  with  the  intention  of  the  legislature,  we  think  is  quite 
manifest.  It  has  been  argued,  that  if  no  verdict  is  agreed  upon 
within  three  months,  then  the  adjudication  of  the  commission- 
ers is  to  stand,  unaffected  by  the  claim  for  a  jury.  We  think 
that  a  contrary  conclusion  might  with  equal  reason  be  draw\i 
from  a  literal  construction  of  the  statute.  In  the  section  already 
quoted  it  is  provided,  that  whenever  the  commissioners  shall 
order  a  jury,  the  way  so  laid  out  or  altered  shall  not  be  opened 
or  worked,  and  the  way  so  discontinued  shall  not  be  closed  up^ 
until  after  the  meeting  at  which  a  certified  copy  of  the  verdict 
of  such  jury  shall  be  returnable.  This  manifestly  implies  that 
such  verdict  is  to  be  the  basis  of  their  future  proceedings,  for 
no  such  verdict  can  be  returnable  until  an  actual  verdict  is 
had.  But  we  think  the  statute  must  have  a  reasonable  con- 
struction, with  reference  to  the  obvious  purposes  intended  to 
be  accomplished,  the  known  rights  intended  to  be  secured,  a 
just  regard  to  other  and  previous  legislative  enactments  for 
which  the  present  act  was  intended  as  a  substitute,  and  analogy 
to  other  similar  cases  ;  and  that  when  the  measure  contem- 
plated has  proved  fruitless  and  unavailing,  it  is  to  be  treated  as 
a  nullity,  and  a  new  jury  must  be  ordered.  This  we  think  a 
just  and  necessary  implication  from  the  provisions  of  the  act. 
The  statute,  by  authorizing  a  trial  by  jury,  necessarily  refers  to 
the  known  rules  and  principles  which  govern  that  mode  of  trial. 
There  is  nothing  in  the  act  which  requires  the  jury  to  be  unani* 
mous  ;  and  yet  it  would  not  probably  be  contended,  that  any 
decision  of  a  jury,  other  than  a  unanimous  one,  would  satisfy 
the  requirements  of  the  act,  such  being  one  of  the  known  inci- 
dents of  a  jury  trial.     It  has  been  contended  that  the  officer 
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might  have  discharged  the  jury  and  empannelled  aDOtber ;  but 
we  see  do  ground  upon  which  such  an  exercise  of  authority 
on  his  part  could  have  been  justified. 

It  is  said  that  the  Court  of  Common  Pleas  should  have  issued 
a  new  warrant.  But  we  think  the  authority  conferred  on  that 
court  a  limited  one,  that  of  adjudicating  upon  the  validity  and 
correctness  of  the  verdict,  and  certifying  it  with  the  result  to 
the  commissioners. 

Perhaps  where  no  verdict  was  in  fact  agreed  upon,  it  might 
have  been  more  regular  for  the  officer  to  make  his  return  to  the 
county  commissioners,  from  whom  his  warrant  issued.  But  of 
this  we  give  no  opinion.  We  think  it  did  sufficiently  appear 
to  the  commissioners  that  no  verdict  had  been  given,  and  there* 
fore  that  they  had  authority  to  order  a  new  jury.  That  the 
authority  and  duty  to  issue  such  warrant  devolved  upon  them, 
is,  we  think,  fairly  to  be  inferred  from  the  consideration,  that  in 
the  cases  particularly  provided  for,  where  a  jury  is  to  be  ordered, 
as  upon  an  original  application  for  a  jury,  and  where  a  verdict 
is  set  aside  by  the  Common  Pleas,  the  warrant  is  to  be  issued 
by  them  ;  and  also  because  in  most  respects  they  are  substi- 
tuted in  place  of  the  court  of  sessions,  who  exercised  extensive 
judicial  and  ministerial  powers,  and  by  whom  all  similar  war- 
rants under  former  statutes,  in  pari  materioj  were  issued. 

On  the  whole,  the  Court  are  of  opinion,  that  the  statute  in- 
tended to  secure,  to  parties  situated  in  the  condition  of  the 
petitioners,  the  right  of  a  trial  by  jury,  that  such  trial  necessarily 
implies  an  effectual  trial  resulting  in  a  verdict,  that  a  hearing  be- 
fore a  jury  empannelled  for  the  purpose,  but  who  cannot  agree 
in  a  verdict,  is  not  such  trial,  that  a  power  must  necessarily 
rest  somewhere,  to  order  a  new  hearing  in  such  case,  that  by 
reasonable  construction  of  the  statute,  and  analogy  to  other 
cases,  such  power  is  vested  in  county  commissioners,  and  that 
as  they  declined  to  exercise  it,  in  a  case  where  the  petitioners 
were  entitled  to  the  benefit  of  it,  the  writ  of  mandamus  ought  to 
bsue  as  prayed  for.i  Mandamus  awarded. 
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*  ThfB  event  of  a  dimpreement  of  the  jury  tinder  the  circametances  of  the 
ftboTeoafle,biiowproi4dedfbrby  Revised  Stat  0.94,  $  35,36.  Sec  jfMiftair jr 
v.  Gwnfy  C9mm.ofB§rkakir€,  14  Pick.  109. 
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Joshua  Chase  et  al.  versus  Thb  Blackstone  Ca- 
nal Company. 

When  ft  nbordiBBte  tribunal  hafe  aeced  m  a  Judieial  onpm^  wpom  m  quMliuii  pro|»- 
«rly  MibiDitted  to  their  Jadgment,  this  Comt  wiU  not  iaiDe  a  iniiidoBW  oomnaad- 
lag  tbem  to  revene  their  deeiaion. 

Thoi,  where  a  party,  whose  land  waa  bjorod  bj  a  canal»  having  applied  lor  a  Jurj 
and  obtained  a  verdict  for  greater  damages  than  had  been  allowed  him  by  oommie- 
•ioners  appointed  under  the  statate  anthorising  the  coneimetioo  of  the  canal,  moved 
the  ooonty  oommitsionen  for  costs,  bnt  the  motion  was  overruled,  and  he  theraopon 
applied  to  this  Court  for  a  mandamus  to  eompel  the  ooonty  commissioners  to  allow 
him  ooats,  the  Court,  without  inquuring  into  the  oorreotness  of  the  decision,  refnaad 
toissoaai 


The  petitioners  represent,  that  they  are  owners  of  certain 
land  in  Millbury  ;  that  the  respondents,  by  Firtue  of  their  act 
M5  of  incorporation,  have  located  and  constructed  a  reservoir  to 
the  Blackstone  canal,  by  reason  of  which  the  petitioners'  land 
was  overflowed  with  water  and  rendered  good  for  nothing  ; 
that  certain  commissioners,  appointed  pursuant  to  the  act,  had 
made  an  estimate  of  the  damages  sustained  by  the  petitioners, 
with  which  they  were  dissatisfied,  and  upon  their  application  to 
the  county  commissioners,  a  jury  was  empannelled  to  estimate 
the  damages ;  that  the  jury  awarded  to  the  petitioners  a  larger 
sum  than  the  one  awarded  by  the  commissioners,  and  the  ver- 
dict was  returned  to  the  county  commissioners  and  was  by 
them  accepted  and  afSrmed  ;  and  that  the  petitioners,  at  the 
time  of  the  acceptance  and  affirmation  of  the  verdict,  moved 
the  county  commissioners,  in  writing,  to  allow  them  their  legal 
costs  in  the  suit,  but  that  the  motion  was  overruled  ;  wherefore 
the  petitioners  pray  this  Court  to  issue  a  writ  of  mandamus  to 
the  county  commissioners,  ordering  them  to  allow  and  tax  for 
the  petitioners  their  costs  in  the  suit  and  to  enter  up  judgment 
therefor. 

The  act  incorporating  the  Blackstone  Canal  Company  (Si, 
1822,  c.  27,)  provides  in  §  8,  that  damages  shall  be  estimated, 
b  the  first  place,  by  certain  commissioners,  and  if  either  party 
is  dissatisfied  with  their  estimate,  then  by  a  jury,  and  that  if  the 
party  injured  in  his  estate  shall  apply  for  the  jury  and  shall  fail 
to  obtain  increased  damages,  he  shall  be  liable  for  all  legal  costs 
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arising  after  the  entering  of  such  application  for  a  jury,  and  tbat       Chaae 
if  the  corporation  shall  apply  for  a  jury  and  shall  fail  to  obtain    Blackstont 
a  diminution  of  damages^  it  shall  in  like  manner  be  liable  for  Canal  Coir 

costs  ;  but  no  provision  is  made  for  costs  in  case  the  par^  in-   ^^ 

jured  shall  obtain  mcreased  damages,  or  the  corporation  a  dim- 
inution  of  damages. 

Hoar  and  lAvermare  contended  that  the  petitioners  were  en-^     OeL  lUu 
titled  to  costs,  by  yirtue  of  the  clause  in  St.  1784,  c.  28,  §  9, 
that  ^^  in  all  actions  the  parQr  prevailing  shall  be  entitled  to  his 
legal  costs  against  the  other.'* 

/.  Davis  and  C  •Allen,  contriy  said  the  Court  have  no 
power  to  issue  a  mandamus  in  this  case,  the  refusal  to  allow 
costs  being  a  judicial  or  discretionary  act.  The  petitioners 
should  have  appUed  for  a  writ  of  certiorari.  fValdran  v.  Lee, 
5  Pick.  327  ;  Com.  Dig.  Mandamus^  A ;  Rts  v.  Mp.  Can- 
terbury^  8  East,  213  ;  Jansen  v.  Davison^  2  Johns.  Cas.  72  ;  24f 
Commonw€aUh  v.  Cochran^  5  Binn.  87  ;  Uniied  States  v. 
Lawencty  3  Dallas,  42 ;  CommontDealth  v.  Judges  of  Com- 
mon Phasy  3  Binn.  275  ;  Commonwealth  v.  County  Commis 
tioners,  5  Binn.  537 ;  2  Esp.  N.  P.  Dig.  668. 

The  decision  of  the  counQr  commissioners  was  correct.  At 
common  law  parties  are  not  entitled  to  costs,  and  the  statute  of 
1784,  e.  28,  §  9,  does  not  apply  to  the  present  case.  Com- 
moniseaUh  v.  Carpentery  3  Mass.  R.  268. 

Hoar,  in  reply,  said  that  certiorari  perhaps  might  lie,  but  the 
effect  of  it  would  be  to  quash  the  whole  proceedings,  so  that 
the  petitioners  would  not  only  fail  to  obtain  costs,  but  would 
also  lose  the  damages.  He  asserted  that  the  allowance  of  costs 
was  not  a  matter  subject  to  the  discretion  of  the  county  com- 
missioners, but  a  matter  of  right. 

Per  Curiam.  This  is  a  petition  to  this  Court  for  a  writ  of  My  lod( 
mandamus  to  the  county  commissioners  for  this  county,  requir- 
ing them  to  award  costs  for  the  petitioners  in  the  case  specially 
set  forth  in  their  petition.  It  appears  from  the  petition  itself, 
that  they  made  a  motion  to  the  commissioners  for  costs,  and 
the  motion  was  disallowed.  The  effect  of  the  petition  there- 
fore is  in  nature  of  an  appeal,  and  the  purpose  is  to  require  the 
commissioners  to  reverse  their  decision  upon  the  question  of 
costs.     Without  expressing  any  opinion  whether  the  petition- 
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Chue       ers  were  eatitled  to  costs  as  a  matter  of  right,  or  whether  the 
BlackBtone    commissioners  had  a  discretionary  authority  to  grant  costs,  oi 

Canal  Com-  under  the  circumstances  of  the  case  ought  to  have  granted 
pany, 


them,  we  are  clearly  of  opinion  that  the  writ  of  mandamus 
ought  not  to  issue.  This  writ  lies  either  to  compel  the  per- 
formance  of  ministerial  acts,  or  is  addressed  to  subordinate  ju- 
dicial tribunals,  requiring  them  to  exercise  their  functions  and 
render  some  judgment  in  cases  before  them,  when  otherwise 
there  would  be  a  failure  of  justice  from  a  delay  or  refusal  to 
act.  But  when  the  act  to  be  done  is  judicial  or  discretionary, 
this  Court  will  not  direct  what  decision  shall  be  made.  This 
point  has  been  distinctly  decided  in  an  early  case  in  the  Su- 
preme Court  of  the  United  States.  Untied  States  v.  Law- 
rence^  3  Dallas,  42.  There  it  was  held  that  the  court  had  no 
power  to  require  a  judge  to  decide  according  to  the  dictates  of 
M7  any  judgment  but  his  own  ;  that  as  the  district  judge,  in  the 
case  before  him,  in  refusing  to  issue  a  warrant,  had  acted  in  a 
judicial  capacity,  they  could  not  interfere  to  control  or  reverse 
his  decision.  In  the  case  before  us,  the  county  commissioners, 
as  the  successors  of  the  court  of  sessions,  having  acted  in  a  ju- 
dicial capacity,  upon  a  question  properly  submitted  to  their 
judgment,  it  is  not  a  proper  case  for  a  writ  of  mandamus.' 

PeHHoners  take  nothing. 

^  The  intimation  in  the  ahove  case,  "  that  where  a  court  is  imperatrvely  re- 
quired to  allow  ooatSi  as  incident  to  a  judgment,  a  mtmdamms  will  in  no  caae 
be  granted,  requiring  such  court  to  allow  and  tax  them/*  has  sinoe  been 
qualified  in  the  case  of  Morsey  Pttidonar^  18  Pick.  445  to  447.  See  also  Bice 
T.  County  Comm.  of  Middlesex,  13  Pick.  227,  S28 ;  People  t.  Skperior  Comri 
of  CUy  of  JV.  York,  10  WendeH,  S86;  PeopU  r.  Siqtermr  Cmtri  ^  Cfty  qf  JV: 
York,  5  Wendell,  114 ;  JSx  pmrU  Baeom,  6  Cowen,  398 ;  Ummmm  CelUge  v 
JHawrer,  2  Louisiana  R.  394. 
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COMMONWBALTH   VerSUS  JfiDUTHUN   SXEVENS. 


Tha  itatutei  for  the  support  and  regabtioo  of  milb  will  not  JiMtify  or  excote  the 
ercetion  of  a  dam  in  audi  oMUUier  as  to  oveHlow  a  pablio  highway  ah-eady  appro* 
prialed  aad  io  actual  uaa»  aod  thereby  render  it  impaaaable. 

Indictment  for  a  nuisance  to  a  highway  in  North  Brook- 
field. 

The  parties  agreed  upon  the  following  facts.  In  1773| 
the  selectmen  of  Brookfield  (then  embracing  the  territory  of 
North  Brookfield)  laid  out  the  highway  in  question.  In  1826, 
the  defendant,  having  a  mill  privilege  upon  a  stream  called 
Five  Mile  river,  erected  a  dam  in  Brookfield  for  the  purpose 
of  raising  a  head  of  water  to  work  certain  mills  which  he  was 
building,  which  head  of  water  was  necessary  for  the  mills  and 
has  since  that  time  been  used  to  drive  them.  By  the  erection 
of  the  dam,  about  fifteen  rods  of  the  highway,  within  the  limits 
of  North  Brookfield,  were  overflowed  and  rendered  impassa- 
ble. If  these  facts  constitute  a  defence,  the  defendant  was  to 
be  discharged  ;  but  if  they  do  not,  then  it  was  agreed  that  the 
defendant  has  voluntarily  constructed  a  new  highway  for  the 
convenience  of  the  public,  which  has  never  been  located  by 
the  town  of  North  Brookfield  or  any  other  public  authority. 
If  the  Court  should  be  of  opinion  that  opening  such  a  way  con* 
stitutes  a  defence,  and  that  it  is  necessary  for  the  defendant  to 
show  that  it  is  as  convenient,  good  and  safe  a  way  as  the  one 
which  was  overflowed,  then  this  fact  was  to*  be  settled  by  a 

The  cause  was  argued  in  writing. 

Merriekj  for  the  Commonwealth,  to  show  that  such  an  ob- 
struction to  the  road  was  an  indictable  nuisance,  cited  1  Rus- 
sell on  Crimes,  462,  463.  And  he  argued  that  the  St.  1795,  348 
c.  74,  for  the  support  and  regulation  of  mills,  authorized  the 
mill  proprietor  to  overflow  only  lands  owned  by  individuals,  a 
remedy  being  provided  for  them  ;  whereas  no  remedy  is  pro- 
vided for  a  town,  in  case  any  of  the  ways  within  its  limits  are 
overflowed  by  a  mill-owner.  StaweU  v.  Flaggy  1 1  Mass.  R. 
364  ;  MtUbury  v.  Blackstone  Canal  Co.,  8  Pick.  473  ;  Perley 
V.  Chandler^  6  Mass.  R.  454  ;  Adams  v.  Emerson^  6  Pick.  57. 
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/.  DwU,  for  the  defendant,  urged  that  from  a  remotp  period 
it  has  been  the  policy  of  tins  Commonwealth  to  bring  into  ac- 
tion as  much  mill  power  as  the  capital  and  business  of  its  citi- 
sens  require  ;  and  this  is  deemed  an  object  of  so  gi*eat  impor- 
tance, that  the  proprietor  of  land  is  constrained  to  yield  it  op, 
whatever  may  be  the  inconvenience  to  himself,  provided  it  is 
necessary  to  overflow  it  *,  WolcoH  W.  Manuf.  Co.  v.  Upham, 
5  Pick.  292.  Land  owned  by  the  State  or  a  county  or  town, 
falls  as  much  within  the  provisions  of  the  statute  of  1795,  as 
if  it  were  private  property.  It  is  objected  that  the  right  of  the 
public  in  a  way  is  an  easement  only,  and  that  no  provision  is 
made  by  which  the  damages  may  be  secured  to  those  interested 
in  the  easement,  and  that  annual  damages  cannot  be  assessed. 
There  seems  however  to  be  no  greater  difficulty  in  assessing 
such  damages  than  in  many  cases  of  individual  ownership ;  and 
the  St.  1824,  c.  153,  §  3,  authorizes  the  assessment  of  dam- 
ages for  causes  other  than  injury  to  land. 

Per  Curiam.  The  Court  are  of  opinion  that  the  provisions 
of  the  acts  for  the  support  and  regulation  of  miUs,  cannot  be  so 
construed  as  to  justify  or  excuse  the  erection  of  a  dam,  in  such 
manner  as  to  overflow  a  public  highway,  already  appropriated 
and  in  actual  use,  and  thereby  render  it  impassable.  The  ob- 
ject of  the  act  (St.  1795,  c.  74,)  as  also  of  the  provincial  act, 
was  the  encouraging  the  building  of  mills,  serviceable  for  the 
public  good  and  benefit  of  the  town,  and  probably  no  conflict 
was  anticipated  between  public-spirited  proprietors  of  mills, 
having  these  objects  in  view,  and  those  who  might  represent 
and  manage  other  public  interests.  The  mischief  intended  to 
be  guarded  against  was  the  expense  and  vexation  arising  from  a 
multitude  of  actions  for  damages  to  be  brought  by  private  own- 
ers of  land.  All  the  detailed  provisions  of  the  acts,  go  to 
show  that  such  was  the  intent  of  the  framers  ;  and  there  being 
no  provision  made  for  an  indemnity  to  the  public,  it  seems 
manifest,  that  no  encroachment  on  the  public  rights  was  intend- 
ed to  be  sanctioned.  If  public  policy  and  consistency  of  the 
power  contended  for  with  other  existmg  privileges,  require  a 
further  extension  of  the  provisions  of  the  mill  acts,  it  is  a  ques- 
tion of  legislative,  not  of  judicial  consideration.  We  are  sat- 
isfied that  the  existing  provisions  of  these  laws  do  not  warrant 
ssa 
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the  acts  done  by  the  defendant,  and  furnish  no  legal  ground  of    CommoD- 
defence  against  the  indictment  for  a  nuisance,  with  which  he  ^ 

stands  charged.  Stevens 


Charles  Siblet  versus  Rufus   Holden. 


Wbora  tmaotf  in  eommoii  of  land,  indnding  a  town  road  pawing  throogb  tlie  ■une, 
made  a  partition  bj  motnal  deeda  of  releate,  in  which  the  boiioda  of  the  traeu  ao 
raieaged  wen  daaeribed  ai  **  beginning  at  a  itake  and  stonei  on  Mt  «dt  of  llw 
town  road»**  Sec  thenoe  by  nuriooi  conma  **  to  and  road,  theooe  bj  laid  road  to 
the  place  of  beginning/*  it  was  Mtf,  that  the  road  was  not  inebded  in  the  parti- 
tion, hot  that  the  partieaitiU  ramained  tenanli  inooouDon  thMvof,  aol^  to  the 


Trespass  quart  elausumfregii. 

It  was  i^reed  that  the  plaintiff  and  the  defendant  were  once 
tenants  in  common  of  a  farm  in  Barre.  The  conveyances  to 
the  parties  included  an  ancient  town  road,  two  rods  wide,  laid 
out  through  the  farm.  On  the  15th  of  February ,  1826,  the 
parties  made  a  partition  by  mutual  deeds  of  release  and  quit* 
claim.  The  description  of  a  tract  released  by  the  defendant 
to  the  plaintiff  was  as  follows  :  —  ^^  Beginning  at  a  stake  and 
stones  on  the  southerly  side  of  a  town  road,"  &c.  thence  by 
various  courses  ^^  to  said  road ;  thence  by  said  road  easterly  to 
the  place  of  beginning."  The  plaintiff  released  to  the  defend- 
ant two  tracts  by  the  same  form  of  description.  On  the  day 
when  the  supposed  trespass  was  committed,  the  defendant  went 
upon  the  southerly  part  of  the  road  opposite  to  the  plaintiff's 
fence  on  the  road,  the  distance  of  four  feet  from  the  fence,  and 
dug  and  carried  away  earth  and  gravel,  and  converted  the  same 
to  his  own  use. 

If  upon  these  facts  the  Court  should  be  of  opinion  that  the 
plaintiff  could  maintain  his  action,  he  was  to  recover  such  dam- 
ages as  the  Court  should  order,  and  costs ;  otherwise  the  de- 
fendant was  to  recover  costs. 

The  cause  was  argued  in  writing,  by  Merrick  for  the  plain- 
tiff, and  /.  Davis  and  Lee  for  the  defendant.  For  the  plain- 
tiff were  cited  King  v.  Kingy  7  Mass.  R.  496  ;  Lunt  v.  Hol- 
land^ H  Mass.  R.  149 ;  Ingraham  v.  Wilkinson j  4  Pick.  270, 
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Sibley       [2d  ed.  273,  note  2  ;]   Storer  v.  Freemanj  6  Mass.  R.  435  ; 
Holden.      CommontoeaUh  v.  Charkstovm^  1  Pick.  180 ;  Mama  v.  Em- 

erson,  6  Pick.  57.  —  For  the  defendant  was  cited  •ilden  v. 

Murdockj  13  Mass.  R.  257. 
fui^  1831.        Per  Curiam.     This  is  a  mere  question  of  construction  of 
the  respective  deeds  of  the  parties,  by  which  partition  was 
made  in  pais^  each  releasing  to  the  other  their  respective  rights 
in  the  parts  described  in  their  respective  deeds. 

It  is  conceded  in  the  argument^  that  if  by  the  operation  of 
these  deeds  the  soil  in  the  highway  was  not  divided  and  they 
are  still  tenants  in  common  of  that  soil,  this  action  of  trespass 
cannot  be  maintained.  It  is  also  conceded,  that  it  was  com- 
petent for  the  parties  to  make  partition  of  the  lands  adjoining 
the  highway ,  and  remain  tenants  in  common  of  that  soil,  or  to 
include  the  soil  of  the  highway  in  their  partition,  subject  to  the 
public  easement,  at  their  pleasure.  It  therefore  remains  as  a 
question  of  construction  upon  their  deeds,  whether  the  partition 
did  or  did  not  include  the  soil  of  the  highway.  The  deeds  be- 
ing executed  at  the  same  time,  and  for  the  manifest  purpose  of 
enabling  each  to  bold  in  severalty,  what  they  before  that  time 
held  in  common,  it  is  reasonable  to  consider  them  as  parts  of 
one  transaction,  and  to  construe  them  together.  From  these 
deeds  it  appears,  that  the  parties  respectively  released  and  quit- 
claimed to  each  other,  tracts  of  land  to  hold  in  severalty,  the 
one  upon  the  southerly  and  the  other  upon  the  northerly  side 
of  the  way  in  question. 

By  these  deeds,  two  tracts  are  released  to  one  party,  and 
one  tract  to  the  other.  The  description  of  each  tract  begins 
at  a  stake  and  stones,  on  the  side  of  the  town  road,  thence  runs 
various  courses,  thence  to  said  road,  and  thence  by  said  road 
to  the  place  of  beginning. 
S6I  From  this  description,  we  are  all  of  opinion,  that  the  line 

must  begin  on  the  side  of  the  road,  and  at  that  point  exclude 
the  road  ;  then  the  question  is,  whether  when  the  description 
returns  to  the  road  again,  it  shall  be  taken  to  mean  the  side  or 
the  centre  of  the  road.  If  construed  to  be  the  centre,  then 
the  remaining  line  would  neither  be  by  the  side  of  the  road  nor 
the  centre,  but  by  a  diagonal  line  from  a  point  in  the  centre  to 
a  point  in  the  side.     This  would  not  only  be  obscure  and 
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inconsistent  with  any  supposed* intent  of  the  parties,  but  repug-       Sibley 
nant  to  the  last  clause  in  the  description,  which  is,  ^^by  said      Hokien. 

road  to  the  place  of  beginning."     As  one  point  in  this  line  is 

fixed  by  the  description  to  the  side  of  the  road,  we  are  satisfied 
that  by  a  just  and  necessary  construction,  the  other  point  must 
be  taken  to  be  at  the  side  of  the  road,  and  therefore  that  the 
soil  of  the  road  was  not  included. 

The  strongest  argument  opposed  to  this  construction  is,  that 
the  parties  intended  to  make  partition  of  their  entire  interest. 
WitDout  weighing  the  force  of  this  argument  if  well  founded^ 
we  can  perceive  no  evidence  of  any  such  intention.  There  is 
no  recital  to  that  effect,  and  nothing  to  show  that  the  parties 
did  not  continue  to  be  tenants  in  common  of  other  parts  of  ihe 
fann.  Each  releases  to  the  other,  his  right  in  specific  poriions 
of  the  land,  very  particularly  described.  No  inference  can  be 
drawn  that  their  purpose  was  to  divide  the  whole  of  their  com- 
mon property. 

It  is  further  insisted,  that  there  could  be  no  motive  to  leave 
the  soil  in  the  highway  undivided.  Without  insisting  upon  the 
small  value  of  the  soil  of  a  highway  over  which  the  public  has 
a  perpetual  easement,  or  the  popular  belief,  that  the  public  are 
the  owners  of  the  soil  of  a  highway,  it  may  well  be  suggested, 
that  they  looked  to  the  possibility  of  the  discontinuance  of  the 
road  as  a  public  highway,  in  which  case  both  would  have  an 
interest  to  secure  a  common  right  of  way  to  their  respective 
estates.  But  without  particularly  inquiring  into  motives,  which 
could  have  no  weight  except  in  a  doubtful  case,  we  are  satis- 
fied, that  the  deeds  in  severalty  did  not  embrace  the  soil  of  the 
highway,  that  of  this  the  parties  still  remained  tenants  in  com- 
mon, and  therefore,  that  this  action  cannot  be  maintained.' 

Plaintiff  nonsuit. 

*  Bee  TycTT.  ftammomd,  II  Pick.  19^.  This  case  last  eited  and  that  of 
the  text  aeem  to  be  in  a  meaanre  oppoaed  to  the  cnrreni  of  authorities.  See 
3  Kent's  Comm.  (3d  ed.)  433,  434,  and  numeious  cases  cited  in  note  (b) ; 
Ckaikamr.  Brainmrd^  11  Connect.  R.  82  e(  seq. ;  Bueknam  ▼.  Bucknam^  3 
Fairfield,  463 ;  LaamU  t.  TVtoZe,  8  N.  Hamp.  R.  96;  Jackson  y  ffatkaway^  15 
Johna.R.  447;  Oidneff  ▼.  Earl,  12  Wendell,  96 ;  Hnri  r,  CkalMer,  5  Conneet 
R.  311.  See  also  OUmda  v.  Lotkrop,  31  Pick.  292;  Tkonuu  v.  Hatch,  3  Sum- 
mt,  170;  1  Metoalf  &  P  rkins^s  Dig.  tU.  BaundarUa,  $  III,  IV. 
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OOUNTT  OF  MIDDLESEX,  OCTOBER  TERM  1880, 
AT  CAMBRIDGE. 


Hon.  LEMUEL  SHAW,  Chhp  Juitigb, 
Hon.  SAMUEL  PUTNAM,     > 
Hon.  SAMUEL  S.  WILDE,     >  Justicbi. 
Hon.  MARCUS  MORTON,     ^ 


Commonwealth  versus  David  L.  Child. 

If  a  judge  of  tfaii  Court  rafom  to  report  a  case  tried  before  him,  the  lull  Court  cu- 

Dot  interftre;  it  ii  a  matter  within  hit  diacretion. 
It  it  oot  incumbent  on  a  Jodge  to  report  hit  charge  to  the  jv^  m  ttCoito,  bat  only  at 

to  tuch  poiola  at  are  made  the  groond  of  o^eetion. 
A  Jodge  hat  a  right  to  espreti  to  the  jury  hit  own  opinion  in  regard  to  the  weight  of 

evidence. 

Ori  16<\  Fletcher  and  Oardiner  ofTered  the  petition  of  the  defend- 
ant, in  which  he  represents,  that  in  January  1839  he  was  tried 
before  Morton  J.  upon  an  indictment  for  an  alledged  libel  upon 
John  Keyes  ;  that  he  endeavoured  to  satisfy  the  jury  by  proof, 
that  the  supposed  libellous  matter  was  true,  or  if  not  true,  that 
he  had  such  reasonable  grounds  to  believe  it  to  be  true,  and 
such  good  motives  and  justi6able  ends  for  the  publication,  as 
necessarily  rebutted  the  imputation  of  malice,  and  established 
his  plea  of  not  guilty  ;  that  much  evidence  was  introduced 

956 
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(part  of  which  is  stated  in  the  petition^)  and  the  trial  occupied 
6everal  days  ;  that  the  judge  addressed  the  jury  at  much  length, 
and  summed  up,  weighed,  compared  and  commented  upon  the 
principal  evidence  in  the  case,  and  stated  his  opinions  and 
inferences  therefrom  in  divers  matters  of  fact,  as  well  as  his 
views  of  the  law  applicable  thereto ;  that  the  defendant  and 
his  counsel  considered  the  charge  as  erroneously  directing  and 
influencing  the  jury  upon  divers  matters  of  fact  and  especially 
upon  the  matter  of  fact,  whether  or  not  the  defendant  had  pub- 
lished the  supposed  libel  with  a  malicious  and  criminal  intent, 
and  as  tending,  upon  the  whole,  to  influence  the  jury,  by  the 
weight  of  his  opinion,  to  find  a  verdict  against  the  defendant, 
and  the  jury,  under  these  instructions,  did  find  a  verdict  ac- 
cordingly ;  that  the  defendant  believes  that  the  verdict  is  against 
law  and  evidence,  and  that  but  for  the  matters  excepted  to  b 
the  charge,  the  jury  would  have  acquitted  him  ;  that  on  the  17th 
of  January  and  within  twenty-four  hours  after  the  rendering  of 
the  verdict,  he  gave  notice  to  the  counsel  for  the  government 
and  to  the  judge,  that  he  should  move  for  a  new  trial ;  that  he 
immediately  proceeded  to  prepare  a  full  report  of  the  evidence 
and  of  the  charge,  for  the  purpose  of  presenting  and  filing  his 
exceptions  thereto,  and  that  the  report  was  completed  with  all 
reasonable  diligence  and  despatch  ;  that  the  Court  was  adjourn- 
ed  without  day  on  the  Slst  of  January,  and  that  several  days 
before  the  adjournment,  the  report,  being  completed,  except 
that  some  slight  alterations  were  required  to  put  it  into  the 
usual  form  of  reports  for  the  whole  Court,  was  presented  to  the 
judge  as  a  report  of  the  case  ;  that  the  judge  remarked  that  it 
appeared  to  be  very  voluminous,  and  that  he  should  prefer  that 
it  should  be  examined  by  the  solicitor-general ;  that  it  was  taken 
back  for  the  puq)ose  of  submitting  it  to  the  solicitor-general  and 
of  correcting  its  form  ;  that  it  was  sent  to  the  solicitor-general, 
and  that  on  the  29th  or  dOtb  of  January  he  returned  it,  approv- 
mg  of  the  statement  of  the  charge  as  a  correct  report,  but  de- 
clining to  examine  the  report  of  the  evidence  ;  that  on  the  3l8t 
of  January  the  counsel  of  the  defendant  met  for  the  purpose  of 
drawing  their  exceptions  to  the  charge  so  reported  and  ap- 
proved, and  with  the  intention  of  proceeding  from  Boston, 
where  they  then  were,  to  the  place  where  the  Court  was  sitting, 
▼01-.  X.  17  m 


Commoii- 

wealth. 
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Common-  but  that  during  their  consultation  they  received  notice  o(  the 
^^^^  '  adjournment  of  the  Court ;  that  owing  to  other  engageroeats  of 
Cluld^  the  defendant's  counsel,  the  exceptions  to  the  charge  were  not 
immediately  put  into  form,  but  that  they  were  completed  on  or 
before  the  20th  of  February ;  that  on  that  day  the  report  of 
the  charge,  together  with  the  exceptions  thereto,  and  a  writteo 
motion  for  a  new  trial,  on  the  grounds  of  misdirection,  and  be- 
cause the  verdict  was  against  law  and  evidence,  were  forward- 
ed to  the  judge,  accompanied  by  a  letter  from  the- defendant's 
counsel,  praying  the  judge  to  report  so  much  of  the  evidence 
as  might  be  necessary  to  give  the  defendant  the  full  benefit  of 
his  exceptions,  and  stating  that  they  were  desirous  of  having 
the  whole  charge  reported  at  length,  with  the  omission  of  the 
introductory  paragraph,  as  the  full  benefit  of  the  defendant's 
exceptions  could  in  no  other  way  be  secured  to  him,  especially 
as  he  and  his  counsel  were  of  opinion,  that  the  general  ten- 
dency of  the  charge  as  a  whole  was  to  afiect  the  jury  unfa- 
vorably towards  the  defendant's  side  of  the  case,  though  unin- 
tentionally on  the  part  of  the  judge ;  that  on  the  14th  of  Sep- 
tember, a  brief  report,  signed  by  the  judge,  was  filed  in  the 
clerk's  office ;  that  this  report  contains  none  of  the  evidence 
and  states  only  a  few  general  instructions  to  the  jury,  and  that 
the  defendant  excepted  to  the  same,  and  ako  made  a  motion  in 
arrest  of  judgment,  both  of  which  were  for  the  consideration  of 
the  whole  Court. 

The  petition  further  represents,  that  the  report  of  the  judge 
does  not  give  to  the  defendant  the  benefit  of  his  exceptions  to 
the  charge  as  delivered  on  the  trial,  nor  any  of  them,  and  does 
not  present  any  of  the  questions  which  the  defendant  proposed 
to  present  to  the  whole  Court ;  and  that  the  instructions  to  the 
jury  contained  in  this  report,  are  essentially  different  from  the 
instructions  as  understood  at  the  time  of  the  trial,  and  that  this 
report,  as  the  defendant  believes,  is  erroneous. 

Wherefore  the  defendant  prays  the  Court,  that  a  report  may 
be  made  of  the  charge  delivered  by  the  judge,  and  of  so  much 
of  the  evidence  as  may  be  requisite  to  give  the  defendant  the 
full  benefit  of  his  exceptions  made  as  above  stated. 

Parker  C.  J.  This  seems  to  be  a  novel  and  unprecedent- 
ed appUcation. 
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Daviij  Solicitor-General.  If  the  object  is  to  obtain  a  differ* 
ent  report  from  the  one  on  file,  the  application  should  have 
been  made  to  the  judge  who  tried  the  cause.  The  full  Court 
cannot  take  cognizance  of  this  petition. 

FUtehery  for  the  defendant.  The  question  is,  whether,  un- 
der the  circumstances,  the  defendant  is  now  entided  to  the 
benefit  of  a  report,  in  order  to  make  his  exceptions ;  and  for 
this  purpose  it  is  necessary  that  the  charge  should  be  reported 
at  some  length.  We  believe  this  is  not  unusual  in  England ; 
and  the  remarks  of  the  judge  in  the  course  of  the  trial  are  there 
made  the  subject  of  discussion  on  an  application  for  a  new  trial. 
Rex  Y.  Rfusell,  6  Barn.  &.  Cressw.  566. 

Parker  C.  J.  There  are  probably  but  few  cases  in  which 
some  incidental  remarks  of  the  judge  during  the  trial  may  not 
be  liable  to  objection,  but  I  doubt  whether  they  would  furnish 
ground  for  a  new  trial. 

We  do  not  wish  to  settle  the  question  before  us  without  de- 
liberating upon  it.  No  doubt  parties  have,  rights  even  against 
members  of  the  Court.  On  the  other  hand,  the  judges  have 
rights  in  regard  to  the  time  in  which  they  shall  be  called  upon 
to  make  reports,  and  as  to  the  manner  of  making  them.  In  a 
case  in  Pennsylvania,  the  court  object  against  reporting  at 
length  the  charge  of  the  judge. 

Parker  C.  J.  now  said  in  substance,  that  this  petition  must 
be  considered  as  an  application  to  the  whole  Court  to  compel 
one  of  its  members  to  perform  his  duty,  or  as  an  appeal  from 
the  judge  at  nisi  prius^  or  as  an  application  to  the  whole  Court 
for  their  advice  to  the  judge  ;  and  in  either  view  we  have  no 
power  to  interfere.  Whether  the  judge  shall  make  a  report  or 
not,  is  a  matter  entirely  within  his  discretion.  There  is  a  stat- 
ute provision  which  is  compulsory  on  the  judge  at  niri  prius. 
It  allows  a  party  aggrieved  to  allege  exceptions ;  which  being 
reduced  to  writing  and  found  conformable  to  the  truth  of  the 
case,  are  to  be  allowed  and  signed  by  the  judge.  But  the  bill 
of  exceptions  is  required  to  be  presented  to  the  judge  before 
the  adjournment  of  the  court  without  day  ;  and  for  a  good 
reason,  namely,  because  many  things  said  and  done  at  the  trial 
rest  only  in  the  judge's  memory. 

In  the  case  before  us,  soon  after  the  verdict,  notice  was 
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GommoD-  given  to  the  judge  that  there  would  be  a  motion  for  a  new  trial, 
^\  but  upon  what  ground,  was  not  stated.     A  report,  drawn  up 

Child.  by  the  defendant  and  his  counsel,  was  presented  to  the  judge 
a  day  or  two  before  the  close  of  the  term.  He  said  it  should 
be  submitted  to  the  solicitor-general.  This  is  usual  where  a 
report  is  drawn  up  by  one  of  the  parties  ;  and  if  the  other  part) 
is  satis6ed  with  it,  the  judge  affixes  his  signature.  Here  the 
solicitor-general  certifies  that  the  charge  is  correctly  reported, 
but  that  he  has  not  examined  the  statement  of  the  evidence. 
Some  weeks  afterward  the  charge  is  sent  to  the  judge,  with 
many  exceptions  taken  to  it,  and  he  is  requested  to  report  the 
case.  He  accordingly  makes  a  report,  but  it  is  not  satisfactory 
to  the  defendant.  And  the  ground  of  complaint  is,  that  be 
does  not  report  the  whole  charge.  Now  we  think  that  in  do 
case  is  a  judge  required  to  report  the  charge  in  extento.  In- 
deed it  would  be  requiring  an  impossibility,  as  the  charge  is 
delivered  generally  are  tenua. 

But  it  will  be  objected,  that  the  judge  may  have  said  many 
things  tending  to  make  the  jury  incline  to  one  side  or  the  other. 
This  would  seem  to  raise  the  question,  whether  a  judge  may 
reason  upon  the  facts,  and  if  he  intimates  to  the  jury  his  own 
opinion  of  the  evidence,  whether  this  shall  be  cause  for  setting 
aside  the  verdict.  We  know  of  no  rule  requiring  the  judge  to 
conceal  his  opinion.  He  is  to  comment  upon  the  evidence. 
Is  he  to  do  it  by  merely  stating  that  one  witness  says  this  thing 
and  another  says  that  ?  Has  he  not  power  to  say,  th'is  evi- 
dence is  weak  and  that  evidence  is  strong  ?  For  myself,  where 
the  evidence  on  one  side  is  nearly  balanced  by  counter  evi- 
dence, I  endeavour  to  leave  it  to  the  jury  to  decide  which 
scale  preponderates ;  but  if  the  evidence  on  one  side  is  strong, 
compared  with  that  on  the  other  side,  I  think  it  my  duty  to 
make  the  jury  comprehend  that  it  is  so.^ 

It  is  said  the  tendency  of  the  judge's  remarks  was,  to  affect 
the  jury  unfavorably  to  the  defendant's  side  of  the  case.     The 

>  See  JoniMii  t.  Howard^  3  Marshall,  (Ken.)  384 ;  Coimer  t.  SiaU^4  Yeraer, 
137 ;  Snud  t.  CretUh,  1  Hawks,  309 ;  Gordon  r.  Tabar^  5  Vermont  R.  103 : 
Bwrt  T.  Gtmnti,  4  Harr.  &  Johns.  507 ;  Kopor  t.  SCors,  Cooke,  499 ;  JMbIsm 
V.  Fry,  1  Watts,  433;  (hnorm&r  r.  SkMy,  2  Blaokiord,  26;  Sto^for  r.  Lu 
0, 3  Watis,  167. 
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next  step  will  be,  to  move  for  a  new  trial  on  account  of  the     Commoii- 
expression  of  countenance  of  the  judge.      These  things,  if  ^^ 

evils,  are  unavoidable.  Confidence  must  be  reposed  in  the  ^hiliL 
integrity  of  the  judge.  If  an  unjust  partiality  is  shown,  the 
remedy  must  be  in  one  of  the  modes  pointed  out  in  the  con-  S57 
stitution.  Though  an  undue  influence  may  be  exerted  upon 
the  jury  by  the  manner  of  a  judge,  yet  the  law  presumes  intel- 
ligence in  the  jury  ;  and  if  they  perceive  any  improper  attempt 
of  the  kiiid,  they  will  be  more  h'kely  to  find  a  verdict  against 
the  opinion  of  the  judge,  than  in  accordance  with  it.  Un- 
doubtedly the  manner  of  instructing  the  jury  sometimes  has  an 
undue  efl!ect  upon  their  verdict,  but  it  results  from  the  imper* 
fection  of  the  system.  If  the  evidence  in  such  case  does  not 
sustain  the  verdict,  a  new  trial  will  be  granted  ;  there  is  do 
other  remedy. 

Morton  J.  The  opinion  of  the  Court,  just  delivered  by 
the  chief  justice,  was  formed  upon  the  representations  con- 
tained in  the  defendant's  petition  ;  and  no  inquiry  into  their 
correctness  was  deemed  necessary  or  proper.  But,  in  fact, 
many  of  them  are  so  erroneous,  that  my  duty  to  the  Court,  as 
well  as  to  myself,  seems  to  require  of  me  a  brief  explanation 
of  the  transaction. 

During  the  trial,  one  point  of  law  only  was  raised  and  dis- 
cussed. In  relation  to  this,  I  adopted,  substantially,  the  doc- 
trine contended  for  by  the  defendant's  counsel,  and  I  did  not 
believe  that,  upon  reflection,  they  would  except  to  this  part  of 
the  charge.  No  dissatisfaction  with  any  prmciple  of  law  ad- 
vanced to  the  jury  was  then  expressed  ;  and  I  did  not  expect 
that  the  defendant's  counsel  would  finally  desire  to  have  the 
case  reported.  I  however,  immediately  after  the  termination 
of  the  trial,  requested  them  to  make  a  motion  for  a  new  trial, 
stating  distinctly  the  grounds  on  which  they  relied  and  the 
points  in  reference  to  which  they  wished  to  have  a  report  made. 
And  afterwards,  when  they  proposed  to  deliver  it  to  me,  I 
desired  them  first  to  show  it  to  the  solicitor-general.  This  the 
defendant's  counsel  misunderstood  to  be  a  request  to  them  to 
prepare  a  report  of  the  case.  And  although,  in  pursuance  of 
this  misapprehension,  they  were  engaged  in  preparing  a  full  re- 
port of  the  case,  yet  I  never  understood  that  the  paper  produced 
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Common-  hj  thei0  was  any  thing  more  than  a  statemeot  of  their  views 
^\^  and  the  points  which  they  wished  to  have  presented  in  the  re* 
Child.       port  which  I  was  to  prepare. 

f58  More  than  six  weeks  after  the  trial,  and  after  the  defendant 

bad  published  a  report  of  it,  I  received  from  the  defendant's 
counsel  a  paper  purporting  to  be  a  report  of  my  charge  to  the 
jury  tfi  extenso.  This  report  (which  appeared  to  be  a  copy  of 
the  charge  as  printed  in  the  pamphlet)  ihey  wished  me  to  sign 
as  it  was,  or,  if  incorrect,  to  correct  it  and  then  sign  it.  But 
upon  examination,  I  found  it  so  inaccurate  and  so  very  differ- 
ent  from  the  charge  as  it  was  delivered,  that  I  could  neither 
adopt  it  nor  derive  much  aid  from  it  in  preparing  a  correct 
report.  Indeed,  after  such  a  lapse  of  time,  it  was  impossible 
to  make  an  accurate  report  of  the  whole  charge  ;  nor  could  it 
have  been  done,  had  application  been  made  immediately  after 
its  delivery. 

Charges  to  juries  must  necessarily  be  made  orally,  and  it 
would,  in  all  cases,  be  impracticable  to  preserve  literal  reports 
of  them.  It  is  not  the  right  of  either  party  to  have  an  exact 
account  of  every  thing  said  to  the  jury  ;  nor  would  it  at  all  pro- 
mote the  correct  administration  of  justice.  It  is  enough  that 
all  principles  of  law  laid  down  by  a  judge  at  niri  prtiM,  are 
open  to  exceptions,  and  that  great  facilities  are  furnished  for 
the  revision  of  them  by  the  whole  Court. 

To  the  report  of  the  charge  which  was  sent  to  roe  by  the 
defendant's  counsel,  forty-six  exceptions  were  taken  ;  besides 
a  motion  for  a  new  trial,  because  the  verdict  was  against  law 
and  evidence.  Principles  and  remarks  were  imputed  to  roe 
which  I  never  advanced,  and  to  these  erroneous  statements 
exceptions  were  tendered.  Had  the  charge  been  reported  as 
delivered,  almost  all  of  them  would  have  been  inapplicable. 

It  was  literally  impossible  for  me  to  make  the  report  which 
was  desired  by  the  defendant's  counsel.  But  had  it  then  been 
in  my  power  to  state  the  charge  verboHm^  I  should  have  deemed 
it  improper  to  establish  so  inconvenient  a  precedent. 

1  understand  the  rule  to  be,  that  if  any  party  wishes  to  have 
a  point  of  law  saved,  or  any  principles  stated  by  a  judge  to  the 
jury  revised,  he  must  raise  the  point  or  take  the  exception  at 
the  time  ;  and  that  if  he  then  omits  to  do  it,  he  cannot  after- 
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wards  chim  a  right  to  have  it  presented  by  the  judge.     I  am    Common^ 
iiot  disposed  to  adhere  very  rigidly  to  this  rule.  ^\ 

Id  the  trial  of  the  defendant,  I  had  carefully  reduced  to       Chad. 
writing,  and  read  from  my  brief,  some  of  the  main  principles        369 
advanced  to  the  jury  as  applicable  to  the  case.     About  these 
I  cannot  be  mistaken.     And  even  at  this  late  day,  if  the  de- 
fendant's counsel  desire  it,  they  may  have  any  of  these  princi- 
ples reexamined  by  the  whole  Court. 

I  also  took  pretty  full  minutes  of  the  evidence.  And  al- 
though they  differ  in  many  respects  from  the  printed  report, 
yet,  as  they  were  taken  with  great  care,  I  have  confidence  in 
their  accuracy.  If  the  defendant's  counsel  wish  to  move  for  a 
new  trial  because  the  verdict  is  against  evidence,  they  may  have 
my  entire  minutes  on  which  to  found  it ;  and  this  is  the  only 
report  of  the  evidence  now  in  my  power  to  make. 

In  reply  to  some  remarks  of  the  defendant's  counsel,  Mor» 
tan  J.  said  he  did  not  mean  to  impute  to  them  any  intentional 
misrepresentation  of  his  charge. 


Thomas  R.  Pltmpton  versus  Lemuel  Cutler. 

The  defeDdanty  after  having  bean  mmmoned  at  trnitea  is  an  action  brooght  by  M. 
againat  C,  made  a  note  for  the  mm  doe  from  him  to  C,  and  being  detiroui  of  hav- 
ing tlie  note  fet  offagaiott  a  debt  doe  to  bimtelf  from  M.,  C.  and  the  defendant  de- 
poeited  it  with  a  third  person,  to  bold  until  they  should  have  an  opportunity  of  mak 
ing  a  lettlement  with  M.,  when  they  would  direct  the  depositary  to  deliver  it  to  one 
of  the  three.  No  such  settlement  was  made  with  M.  ;  who  afterwards  obtained 
judgment  and  took  out  an  execution,  which  was  satisfied  in  part  only  by  C,  but  no 
demand  upon  it  was  ever  made  on  the  defendant  as  trustee.  C.  died,  and  his  estata 
was  represented  insolvent;  and  some  years  after  the  issuing  of  M .'s  execution,  the 
depositary,  upon  a  demand  made,  delivered  the  note  to  C.'s  administrator.  It  waa 
AsM,  that  the  administrator  had  a  right  to  the  note,  and  an  action  upon  it,  broqghl 
bj  him  against  the  defendant,  was  sustained. 

Assumpsit  by  the  administrator  of  6.  Cooper,  on  a  note 
made  by  the  defendant  to  the  intestate.  Plea,  the  general 
issue. 

The  note  declared  on  was  produced  by  the  plaintiff. 

The  defendant  then  gave  in  evidence  a  judgment  rendered 
m  1824  against  Cooper  as  principal  and  the  defendant  as  his 
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trustee,  in  favor  of  N.  M^Iotire.  Upon  this  judgment  an  exe- 
cution had  been  issued,  but  had  not  been  returned.  The  offi- 
cer who  had  the  execution,  testified  that  it  had  been  satisBed 
only  in  a  small  part ;  that  he  made  no  return  on  it ;  and  that  he 
did  not  know  whether  he  had  ever  called  upon  the  trustee,  the 
present  defendant. 

The  person  who  wrote  the  note,  testified  that  it  was  given 
upon  a  settlement  between  the  intestate  and  the  defendant,  for 
a  balance  due  from  the  defendant ;  that  it  was  given  after  the 
service  of  the  trustee  writ  upon  the  defendant,  and  before  the 
rendition  of  the  judgment ;  that  when  it  was  given,  it  was  stat- 
ed by  the  parties  to  it,  that  M^Intire  was  indebted  to  the  de* 
fendant,  and  it  was  the  defendant's  desire  that  the  debt  which 
he  owed  to  the  intestate  should  be  set  ofi*  against  the  debt 
which  M^Intire  owed  the  defendant,  and  they  both  stated  that 
M^Intire  had  agreed  to  make  the  set-off.  The  intestate  and 
the  defendant  then  put  the  note  into  the  witness's  hands  to 
hold  till  they  could  have  an  opportunity  to  settle  with  M^In- 
tire,  when  they  would  direct  him  to  give  the  note  either  to 
the  intestate,  or  to  the  defendant,  or  to  M^ntire.  The  intes- 
tate died  insolvent,  and  upon  a  representation  to  the  judge  of 
probate,  commissioners  of  insolvency  were  appointed.  The 
plaintiff  demanded  the  note  of  the  witness,  who  delivered  it  to 
him. 

The  defendant  was  defaulted  ;  and  if  upon  these  facts  the 
plaintiff  was  entided  to  recover,  judgment  was  to  be  render- 
ed upon  the  default ;  otherwise  the  plaintiff  was  to  become 
nonsuit. 

T.  Fuller,  for  the  defendant,  urged  that  the  judgment  in 
favor  of  M^ntire  still  subsists  and  may  be  enforced  against 
the  defendant  as  trustee.  Perkins  v.  Parker ^  1  Mass.  R. 
117. 

The  lien  on  the  property  in  the  hands  of  the  trustee  was 
not  dissolved  by  the  principal's  dying  insolvent.  Stanwood  v. 
Scavelj  4  Pick.  422  ;  St.  1783,  c.  69,  §  2  ;  St.  1794,  e.  66, 
§  5,  6  ;   Orosvenor  v.  Gold^  9  Mass.  R.  209. 

The  note  was  deposited  with  the  witness  in  the  manner  of 
an  escrow,  and  he  could  not  rightfully  deliver  it  to  the  plabtiff 
without  the  assent  of  M^Intire. 
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Bemiiy  for  the  plaintiff.  Plympton 

Per  Curiam.     In  order  to  make  out  the  defence,  it  should      cuUer 
appear  either  that  judgment  was  rendered  against  the  defendant  ' 

upon  his  answers,  in  the  suit  of  M^Intire  against  the  intes-  JVbtF.  23d 
late,  or  that  M^ntire  had  agreed  that  his  demand  against  the  ^^' 
intestate  should  be  set  off  against  the  debt  due  from  him- 
self to  the  defendant.  But  neither  of  these  facts  appears.  261 
Whether  the  defendant  was  charged  as  trustee  in  M^ntire's 
suit,  is  not  stated ;  nor  does  it  appear  that  the  judgment  in 
favor  of  M^Intire  against  the  intestate  has  been  satisfied  or 
discharged.  On  the  contrary,  a  part  of  the  money  was  raised 
on  the  execution,  out  of  the  effects,  we  suppose,  of  the  intes- 
tate. Nor  is  there  any  discharge  of  the  defendant's  demand 
against  M^Intire.  The  whole  transaction  was  unfinbhed  and 
incomplete  ;  and  when  the  note  in  suit  was  given,  it  was  left  in 
the  bands  of  a  third  person,  to  be  delivered  to  one  or  other  of 
the  parties  after  a  settlement  with  M'Intire.  No  such  settle- 
ment has  taken  place.  The  administrator  of  the  intestate, 
therefore,  has  a  right  to  the  note  and  to  this  action  upon  it. 
The  defendant's  demand  against  M^Intire  remains  in  force ; 
and  M^Intire  must  look  to  the  estate  for  his  demand  against  the 
intestate. 

Judgment  for  plaintiff. 


SM 
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John  Richardson  versus  Samuel  Learned  et  dL 


By  an  indentora  betw««D  hiMband  and  wife»  of  the  fine  part,  the  defeadurts,  of  tka 
■econd,  and  the  plaintiff,  of  the  third,  roeiting  that  the  haihaod  and  wiA  have  con- 
veyed her  real  eetate  to  8.,  one  of  the  defendanu,  and  that  at  a  concidention  tt>  Chi 
hntbnnd  for  the  eonreyance  of  hit  interest,  8.  has  given  him  a  promiaKfy  note,  it  i« 
agreed  that  the  amount  of  this  note  iball  first  be  raised  out  of  the  estate  to  indess- 
niijr  8.,  and  the  defendants  covenant  with  the  pkiatiff  that  8.  shall  hold  the  pro- 
eeeds  of  the  residue  and  the  securities  for  the  same,  and  shnil  collect  and  pny  over 
the  income  thereof,  for  the  separate  nee  of  the  wife,  without  the  oootrol  of  her  hos- 
bnnd,  nnd  shall  pay  and  deliver  over  such  proeeeds  and  securities  to  her  or  Co  soch 
person  as  she  should  appoint  by  her  writing  attested  by  two  witnesses.  8.  sold  the 
astats  and  the  wife  made  a  denmnd  upon  him  b  the  fcrm  praeeribed,  to  deliver  to 
her,  for  her  separato  use,  the  moneys  and  securities  in  his  hands,  and  apoa  his  re- 
fhsal  the  plaintiff  brought  an  action  against  the  defendaats  for  the  breach  of  their 


It  was  AcM,  that  to  a  plea  alleging  that  the  demand  was  induced  by  the  hudband  nnd 
others,  by  fraud  and  collusion,  in  order  that  the  husband  might  get  Che  possesaion 
and  eontrol  of  the  property,  a  replication  traversing  fraud  and  collusion  did  not 
tender  an  immaterial  issue  :  — 

Edi^  also,  that  the  wife  had  a  genera]  power  of  appoiatment,  and  that  the  property, 
if  rsoovered  by  the  plaintiff,  would  be  held  by  him  sulject  to  her  direction  and 
appointment,  without  the  control  of  her  husband  : — 

fisU,  also,  that  the  husband  was  admimible  as  a  witness  for  the  pbintiff,  his  inCarsst 
in  the  event  of  the  suit  being  contingent. 
JO  The  demand,  which  was  made  on  the  defendant  at  six  miks  distance  from  his  pfahos 

of  residence,  and  after  sunset  and  about  five  hours  before  the  suit  was  commenc- 
ed, was  hdd  to  be  rsasonable  under  the  circumstances,  8.  having  repeatedly  declar- 
ed he  meant  to  keep  the  property  for  his  own  use,  and  the  other  defendant,  whoee 
estoto  was  attached,  having  dechund  that  if  he  had  had  notice,  Che  pbmtiff  woold 
not  have  got  bin  property  to  attach. 

This  was  an  action  of  covenant  broken,  against  Samuel 
Learned  and  Thomas  Learned,  founded  upon  a  deed  of  in- 
denture dated  May  7th,  1824,  between  Daniel  Jackson  and 
Polly  his  wife,  of  the  first  part»  the  defendants  of  the  second 
pan,  and  the  plaintiff  of  the  third  part.  The  indenture  re- 
cites, that  Daniel  and  Polly  Jackson  have,  by  their  deed  bear- 
ing even  date  with  the  indenture,  conveyed  to  Samuel  Learned 
all  their  joint  and  several  estate  in  the  Philadelphia  Packet 
wharf,  in  Boston  ;  that  Samuel  has  made  bis  promissory  note 
to  Daniel  Jackson,  for  $  2500,  payable  in  six  months,  as  a 
consideration  for  the  conveyance  to  Samuel  of  Daniel  Jack- 
son's right  in  the  real  estate  above  mentioned  ;  that  it  is  the 
intention  of  the  parties,  that  a  sum  of  money  shall  first  be 
raised  out  of  the  estate,  suflicient  to  pay  Samuel  the  amount  of 
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bis  note  to  Daoiel  Jackson,  and  that  then  the  net  rents  and    Riehardaoi 
profits  and  mcome  of  the  estate  shall  be  paid  to  Polly  Jackson     Leuiied. 

to  her  sole  and  separate  use,  without  being  subject  in  any  way 

to  the  authority  or  control  of  her  husband  or  to  his  debts,  and 
that  if  the  estate  shall  be  sold  during  the  life  of  Polly  Jackson, 
as  provided  in  the  indenture,  the  proceeds  thereof,  after  raising 
the  amount  of  the  note  and  making  deductions  for  the  charges 
of  managing  the  estate,  shall  be  placed  out  at  interest  on  good 
security  by  Samuel,  or  paid  over  to  Polly  Jackson,  for  her  sola 
and  separate  use,  without  control  of  her  husband  or  liability  for 
bis  debts,  or  to  such  person  or  persons  as  she  by  any  writing 
under  her  hand,  attested  by  at  least  two  credible  witnesses, 
shall,  notwithstanding  her  coverture,  appoint  at  her  election ; 
and  if  the  same  shall  not  be  sold  in  her  lifetime,  Samuel  shall, 
immediately  on  her  decease,  convey  the  same  to  such  person 
as  she  shall  in  like  manner  appoint,  and  in  default  of  such 
appointment,  to  her  right  heirs.  And  Samuel  and  Thomas 
Learned  covenant  with  Richardson,  that  Samuel  and  his  heirs, 
so  long  as  he  and  they  shall  hold  the  estate,  shall  collect  the 
rents  and  income,  and  after  deducting  reasonable  costs  and 
charges,  pay  over  the  residue  to  Polly  Jackson,  into  her  own  IMS 
hands,  for  her  sole  and  separate  use,  half-yearly,  so  long  as  she  ^ 
shall  live,  and  in  such  manner  as  not  to  be  subject  to  the  con- 
trol or  go  to  the  use  or  be  liable  for  the  debts  of  Daniel  Jack- 
son,  and  that  Samuel  and  his  heirs  shall  at  any  time,  during  the 
fife  of  Polly  Jackson,  sell  and  convey  the  estate  to  such  per- 
son, at  such  time,  and  for  such  price,  as  she  shall,  notwithstand- 
ing the  coverture,  by  any  writing  under  her  hand,  attested  by 
two  witnesses,  appoint  and  direct,  and  shall  pay  over  the  pro- 
ceeds, after  deducting  enough  to  pay  the  amount  of  the  note  to 
Daniel  Jackson  with  interest. 

The  defendants  pleaded  twenty-seven  pleas,  some  of  which 
terminated  in  demurrers,  and  others  in  issues  to  the  country. 
In  these  last  they  pleaded,  that  Polly  Jackson  never  directed 
Samuel  Learned  to  sell  the  real  estate  and  invest  the  proceeds ;  . 
that  she  did  not  give  such  a  direction  in  writing  ;  that  Samuel 
never  received  any  money  upon  a  sale  of  the  estate  ;  that  she 
never  directed  him  to  take  any  security  ;  that  she  never  made 
an  appointment  whereby  Samuel  was  required  to  pay  or  deliver 
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Kichardfloa   over  any  money  or  security ;  that  no  sufficient  demaod  was 
IjJ^^     made  on  hini ;  and  that  no  demand  was  made  on  him  at  a  rea- 
sonable  time  or  place. 

The  plaintiff  produced  the  deed  from  Daniel  and  Polly 
Jackson,  of  May  7th,  1824,  referred  to  in  the  indenture  ; — 
also  a  deed  from  Samuel  Learned  to  the  city  of  Boston,  dated 
June  30th  y  1824  ;  —  several  accounts  between  Samuel  Learned 
and  Polly  Jackson,  and  receipts  by  Polly  Jackson  ;  —  also  the 
city  auditor's  book,  showing  the  amount  of  city  stock  standing 
in  the  name  of  Samuel,  and  that  he  received  the  interest  uiion 
it  until  January  1828,  when  the  interest  was  received  by 
Thaxter  and  Hunnewell. 

The  plaintiff  then  proved  by  the  testimony  of  John  Tarbell, 
that  on  September  19th,  1827,  at  40  minutes  past  6  o'clock, 
P.  M.,  he  delivered  to  Samuel,  at  Lexington,  which  is  six 
miles  from  the  place  of  residence  of  Polly  Jackson  and  of 
Samuel,  a  writing  signed  by  Polly  Jackson  in  the  presence  of 
two  witnesses,  requesting  and  directing  Samuel  to  pay  and  de- 
liver over  to  her,  for  her  separate  use,  according  to  his  cove- 
nants in  the  indenture,  all  the  moneys  and  securities  taken  by 
t64        him  upon  the  sale  made  by  him  to  the  city  of  Boston,  of  ber 
share  in  the  Philadelphia  Packet  wharf,  after  deducting  her 
proportion  of  the  charges  and  expenses  of  the  sale,  and  tfae 
amount  due  to  Samuel  on  account  of  the  note  for  $2500  given 
by  him  to  Daniel  Jackson  ;  that  it  was  a  very  dark  and  stormy 
night,  and  that  the  writ  in  this  case  was  served  the  next  morn- 
ing at  one  minute  after  midnight,  by  attaching  the  property  of 
Thomas  Learned.    The  witness  further  testified,  that  near  night 
the  next  day,  when  he  arrested   Samuel  Learned,  the  latter 
said,  <'  I  have  got  all  the  property  ;  I  have  not  spent  a  dollar 
of  it ;  it  is  safe."     The  witness  requested  him  to  deliver  it  to 
the  witness,  saying  that  he  was  authorized  to  receive  it  and  that 
all  the  plaintiff  wanted  was  security  ;  but  that  Samuel  refused, 
saying,  ^^  I  have  got  all  the  property  and  I  will  keep  it." 

Two  other  witnesses  testified,  that  more  than  a  year  before 
the  date  of  the  written  request,  they  heard  Samuel  say  to  Mrs. 
Jackson,  that  ^^he  had  got  her  property  ;  he  intended  to  keep 
it ;  and  he  would  not  let  her  have  any  more  than  be  thought 
proper,  as  he  had  her  daughter  to  maintain." 

969 
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Daniel  Jackson,  the  husband  of  Pollys  testified,;  that  one  or    Rjk^i^dsoii: 
two  days  after  the  attachment  of  the  property  of  Thomas :     LeaniecL 
Learned,  he  heard  him  say  to  Mrs.  Jackson,  that  it  was  a  family  -, 

affair,  and  she  had  better  sett]e  it ;  she  refused  ;.  be  urged  ber,^ 
but  she  still  refused.  He  then  repeated,  you  had  better  setttp 
it,  for  from  the  information  I  get  from  my  brother,  my  property, 
which  you  have  attached  is  all  you  will  ever  get,  and  if  I  had 
received  reasonable  notice,  you  would  not  have  gotten  thatv 
This  witness  further  testified,  that  he  had  often  heard  Samuel,  ^ 
both  before  and  after  the  commencement  of  this  suit,  say  tfiat 
he  had  gotten  the  property,  and  that  he  meant  to  keep  it ;  he 
did  not  mean  to  pay  it  over.  On  cross-examination,  the  wit« 
oess  could  not  say  positively  that  he  had  heard  Samuel  make 
the  above  declarations  within  a  year  before  the  commencement 
of  this  action. 

The  defendant  contended,  that  the  above  evidence,  all  of 
which  they  seasonably  objected  to,  was  not  competent  nor  suf- 
ficient to  support  the  issues  on  the  part  of  the  plaintifi*.  But. 
the  judge  ruled  that  it  was  competent  for  the  purpose  for  which 
it  was  introduced,  and  he  instructed  the  jury  that  it  was  such, 
that  upon  it  they  might  find  a  verdict  for  the  plaintiff.  Where-^  SMf* 
upon  a  verdict  was  taken  for  the  plaintiff*  by  consent,  subject  ta 
the  opinion  of  the  whole  Court. 

Fletcher  and  H.  H.  Fuller^  for  the  defendants.  It  is  a  set-  Jan.  19(1, 
tied  principle,  that  a  husband  cannot  be  a  witness  in  favor  of  .  ^(^|^r| 
bis  wife,  whether  he  is  interested  or  not ;  but  here  the  husband 
is  interested  in  the  result  of  the  suit.  2  Stark.  Ev.  707,  708, 
note  2  ;  1  Phil.  Ev.  (New  York  ed.)  67  ;  fVyndham  v.  Cket- 
wynd,  1  Burr.  434 ;  Holdfast  v.  Dowsing^  2  Str.  1253  ;  Da- 
vis Y.  Dinwoody,  4  T.  R.  670  ;  Lessee  of  Snyder  v.  Snyder^ 
6  Binney,  483. 

The  demand  upon  Samuel  Learned  before  the  commence- 
ment of  the  suit,  was  not  made  at  a  reasonable  time  or  place. 
It  should  have  been  made  at  the  place  of  his  residence,  and  be- 
fore sunset.  The  indenture  requires  much  formality  and  delib* 
eration  in  making  the  demand.  If  the  securities  were  depos- 
ited in  a  bank,  as  they  ought  to  have  been,  the  demand  certainly 
was  not  reasonable.  The  ofiicer  who  made  it,  had  no  written 
authority  to  receive  the  money  or  securities.    The  declarations 
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of  Samuel,  that  he  inteoded  to  keep  the  property,  did  not  mean 
1^,^^^     that  he  inteoded  to  embezzle  it,  but  only  to  keep  it  pursuant  to 

the  trust.     Com.  Dig.  Temp$^  D^E;  6  Bac.  Abr.  31,  AefU, 

/3 ;  1  Stark.  Ey.  414,  §  27,  and  420,  §  32 ;  Co.  Lit.  566; 
Fofji  y.  VaUnHnt^  2  Pick.  546 ;  TindaU  v.  Brotrn,  1  T.  R. 
167  ;  Darhiihire  v.  Park$r^  6  East,  3.  If  the  conduct  of  the 
defendants  rendered  a  demand  unnecessary,  it  should  haTt 
been  so  suted  in  the  pleadings.  1  Chit.  PI.  317,  318,  and 
Doles* 

The  manifest  object  of  the  settlement  was  to  place  the  prop- 
er^ out  of  the  control  of  the  husband.  He  received  $250C 
as  a  consideration  for  relinquishing  his  right  over  it,  and  the 
power  of  appointment  is  limited  so  as  to  prevent  the  wife  from 
again  subjecting  it  to  his  control.  In  the  seventeenth  plea  the 
defendants  allege,  that  the  wife  never  directed  Samuel  to  pay 
and  deliver  over  the  moneys  and  securities  in  such  manner  as 
that  they  should  not  be  subject  to  the  control  of  the  husband, 
and  the  replication  is,  that  she  directed  him  to  pay  and  deliver 
them  over  to  her  generally  ;  so  that  the  appointment  alleged 
would  put  the  property  within  the  husband's  power,  and  so  was 
'166  void.  Clancey's  Rights  of  Women,  294  et  ieq.y  cites  Sockd 
V.  Wray^  4  Bro.  C.  C.  483,  and  Andtnon  v.  Dauion^  15 
Ves.  536. 

If  the  property  shall  pass  into  the  hands  of  the  plaintiff,  in 
what  manner  is  he  to  dispose  of  it }  He  becomes  a  debtor  to 
the  wife,  and  consequently  to  the  husband,  or  if  he  delivers  it 
to  the  wife,  it  will  be  under  the  control  of  her  husband  ;  and 
so  the  object  of  the  indenture  will  be  defeated. 

Hoar  and  F.  Dexter^  contra,  to  the  point,  that  the  husband 
was  admissible  as  a  witness,  his  interest  being  contingent,  cited 
2  Stark.  Ev.  708 ;  Fitch  v.  Hill,  1 1  Mass.  R.  286. 

They  said  the  reasonableness  of  the  demand  was  a  mixed 
question  of  law  and  fact,  and  that  the  declarations  of  the  de- 
fendants made  a  demand  unnecessary,  ^eweomb  v.  Bracket. 
16  Mass.  R.  161  ;  Cooper  v.  Jlfot^ry,  ibid.  5;  Webster  v. 
Coffiny  14  Mass.  R.  198  ;  Clark  v.  Moody ,  17  Mass.  R.  149 ; 
Borden  v.  Borden,  5  Mass.  R.  67  ;  Slingerland  v.  Morn^ 
8  Johns.  R.  370 ;  Thomas  v.  Evans,  10  East,  101  ;  Bowdell 
T.  Parsons^  ibid.  359  ;  JV*ei9  England  Bank  v.  Lewis,  2  Pick. 
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128 ;  Shed  y.  BnUj  1  Pick.  412 ;  L»mpri0re  y 
T.  R.  486. 

PuTNAH  J.  delivered  the  opiDioo  of  the  Court.  At  the 
sugge3tioQ  of  the  closing  couosel  for  the  defeodaots,  we  have 
examined  this  case  upon  its  merits,  arising  from  the  true  con- 
struction of  the  indenture  upon  which  the  action  is  brought. 

It  was  contended  with  great  ability  for  the  defendants,  that 
Daniel  Jackson,  the  husband,  in  consideration  of  $2500  se* 
cured  to  him,  released  all  his  interest  and  control  in  and  over 
the  estate  of  his  wife  ;  that  the  effect  of  a  recovery  in  this  suit 
will  be,  to  place  the  trust  fund  in  the  hands  of  the  plaintiff, 
who  would  so  become  the  debtor  to  the  wife,  and  then  by  the 
operation  of  the  law,  without  any  further  act  on  her  part,  the 
legal  right  to  the  money  would  vest  in  the  husband,  and  so  the 
manifest  intent  of  the  settlement  would  be  defeated  :  and  that 
the  same  effect  would  take  place,  if  the  plaintiff  should  pay  the 
money  into  the  hands  of  the  wife  ;  it  would  by  operation  of  law 
become  absolutely  the  property  of  the  husband  ;  and  it  was 
strongly  urged,  that  this  would  be  directly  contrary  to  the  cov- 
enant on  the  part  of  the  plaintiff,  to  use  his  best  endeavours  to 
have  the  covenants  of  the  defendants  performed  ;  that  there  is 
no  provision  requiring  the  plaintiff  to  pay  out  any  thing,  and 
the  money  would  rest  in  his  hands  for  his  own  use  (which 
would  be  manifestly  wrong),  or  as  the  property  of  the  wife, 
and  so  necessarily  for  the  use  of  the  husband  by  force  of  the 
law ;  that  the  wife  had  not  a  general,  but  a  limited  power  of 
appointment  as  set  forth  in  the  seventeenth  plea,  viz.  to  be  ex- 
ercised always  in  such  manner  as  that  the  money  should  not  be 
subject  to  the  control,  or  go  to  the  use,  or  be  liable  to  pay  the 
debts  of  the  husband  ;  and  that  the  suit  was  by  coUuSion  and 
fraud  with  the  husband,  to  enable  him  to  get  the  possession 
and  control  of  the  property. 

The  nineteenth  plea  presents  the  point  last  mentioned,  and 
allies  ibit  the  request  and  direction  of  the  wife  to  pay  over 
the  money  to  her,  &c.  were  obtained  from  her  by  the  husband, 
and  others,  in  collusion  with  him,  by  fraud,  that  the  husband 
might  get  the  possession  and  control.  The  replication  avers, 
that  the  request  and  direction,  &c.,  were  freely  made,  tic.p 
traversing,  that  they  were  obtained  by  fraud  and  collusion,  he 
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aiehaidKm  The  defendanU  demur  on  the  grouud  that  the  olaintifi;  in  hia 
Ijnroed.  roplicatioQ,  has  tendered  an  immaterial  issue.  Now  if  that 
were  the  fact,  the  fault  would  seem  to  be  in  the  plea,  as  cjon- 
taining  no  issuable  allegation.  But  it  is  not  so.  Fraud  and 
collusion  might  be  fatal  to  the  recovery  of  the  plaintiff.  And 
the  plaintiff  has  denied  them,  and  given  the  defendants  an  op- 
portunity to  try  the  truth  of  the  matter  by  a  jury.  The  de- 
fendants, without  any  apparent  good  reason,  have  declined  that 
trial.  So  that  fraud  and  collusion  are  to  be  put  out  of  tbe 
case. 

It  was  also  aipied  for  the  defendants,  that  the  husband  was 
directly  interested,  for  the  reasons  above  suggested,  and  should 
therefore  have  been  excluded  from  testifying.  And  that  would 
be  the  legal  result,  if  the  positions  taken  by  the  counsel  for  tbe 
defendants  are  tenable.  But  after  much  consideration,  we 
think  the  wife  had  a  general  power  of  appointment  over  the 
fund.  We  think  the  cases  cited  by  the  counsel  for  the  defend- 
ants do  not  maintain  their  defence. 

In  Anderson  v.  DawBony  15  Yes.  532,  and  Soekii  eius.  v 
Wray  et  aL  4  Bro.  C.  Cas.  483,  the  wife,  by  the  terms  of  the 
settlements,  was  to  have  the  income  of  the  trust  fund  during 
t66  life,  and  the  capital  was  to  be  transferred  according  to  her  will. 
The  court  held  in  these  cases,  that  she  had  no  power  over  tbe 
capital  but  by  a  revocabk  acty  in  nature  of  a  loitt.  But  the 
power  reserved  to  the  wife,  in  the  case  at  bar,  is  not  so  re- 
stricted. She  has  a  power  to  sell  the  estate  or  not.  If  not 
sold,  she  was  to  have  the  income,  and  the  trustee  was  at  any 
time  during  her  lifetime,  to  sell  and  convey  the  property  to 
such  persons,  and  for  such  price,  as  she  should  direct,  and  pay 
the  proc^ds  either  to  her^  or  her  appointee  or  appointees^  for 
her  own  use,  without  the  control  of  the  husband.  She  has  the 
power  of  investing  the  proceeds  in  such  securities,  &c.,  as  she 
shall  think  proper,  and  has  the  same  power  to  dispose  of  the 
securities,  &c.,  as  was  reserved  over  the  original  estate.  Now 
the  jury  have  found,  substantially,  that  the  wife  did  direct  S. 
Learned  to  convey  the  estate  for  $  32,500 ;  that  he  sold  it  ac- 
cordingly and  received  the  money,  securities,  &c.,  for  the 
same,  and  had  them  at  the  time  of  tbe  commencement  of  this 
action  ;  that  she  has  directed  S.  Learned  to  pay  over  to  her, 
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for  her  own  separate  use,  the  money,  certificates,  &c.,  in  writ- 
ing'under  ber  band,  at  a  reasonable  time  and  place  before 
tbe  commencement  of  the  action  ;  that  S.  Learned  bad  tbe 
money,  &c.,  in  bis  hands,  at  tbe  time  of  the  demand,  and  re- 
fused to  deliver  and  pay  it  over,  Slc.  This  action  is  brought 
at  the  request  of  the  wife,  but  in  tbe  name  of  tbe  plaintiff,  who 
must  have  a  right  to  recover  on  these  facts,  provided  she  bas  a 
general  power  of  appointment  and  there  were  competent  testi- 
mony to  support  tbe  verdict  upon  tbe  issues  in  fact  which  were 
found  for  tbe  plaintiff.  But  the  indenture  of  settlement  re- 
mains in  full  force ;  tbe  husband  has  consented  that  bis  wife 
shaU  have  the  absolute  disposition  of  tbe  property,  without  bis 
control  or  the  claim  of  his  creditors.  The  plaintiff  is  to  recov- 
er the  money  for  the  use  of  the  wife,  Bubjeet  to  her  directum 
and  appointment^  when  in  his  handsy  ae  it  is  or  uas  when  in 
the  hands  of  S.  Learned. 

Upon  that  view  of  the  case,  the  testimony  of  the  husband 
was  properly  received.  Tbe  recovery  will  not  alter  or  affect 
his  legal  rights.  It  is  altogether  contingent,  whether  the  wife 
will  make  any  appointment  in  bis  favor,  after  tbe  money  shall 
have  been  recovered  by  the  plaintiff,  and  without  such  new  ap- 
pointment, the  husband  cannot  touch  the  property.  Fitch  v. 
Hill  etal  11  Mass.  R.  286,  [Rand's  ed.  387,  note ;]  1  Phil. 
Ev.  (N.  York  ed.)  71,  and  cases  cited. ^ 

But  it  was  contended,  that  tbe  evidence  does  not  prove  a 
demand  in  a  reasonable  time  prior  to  the  commencement  of  the 
action.  The  demand  was  made  at  40  minutes  past  6  o'clock, 
P.  M.,  when  the  defendant,  S.  Learned,  was  six  miles  from 
his  home,  and  tbe  night  was  dark  and  stormy,  and  the  writ  was 
served  upon  the  other  defendant  immediately  after  midnight. 
Whether  this  proceeding  were  reasonable  or  not,  must  depend 
upon  tbe  circumstances  of  the  case.  It  is  proved  that  8. 
Learned  declared  that  he  had  got  the  property  and  meant  to 
keep  if,  and  Thomas  Learned  said  that  the  plaintiff  would  not 
have  got  the  property  to  attach^  if  he  had  had  (what  be  called) 
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>  See  tVkiU  ▼.  Holman,  3  Fairfield,  160 ;  City  Bank  ▼.  Bangs^  3  Paige,  37, 
38;  fVebster  v.  Harper ,  7  N.  Hamp.  R.  594.  The  decbion  in  the  oaae  of 
Rtchardton  ▼.  Learned  ia  held  to  be  of  qnestionable  authority,  in  2  Phil.  Et. 
(Gow«n  &  HUl'fl  ed.)  96, 149,  150,  notes. 
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ruuonabh  notice.  It  comes  with  a  very  ill  grace  from  the  de- 
fendants to  complain  of  a  want  of  reasonable  notice,  when  the 
only  use  of  more  time  would  have  been  to  have  devised  ways 
and  means  of  evading  payment.  If  a  longer  time  had  been 
given,  it  would  confessedly  have  been  employed  by  Thomas 
Learaed  in  placing  his  property  in  such  a  situation  as  to  have 
prevented  the  plaintiff  from  obtaining  security.  Besides,  when 
the  demand  was  made,  the  defendant,  S.  Learned,  for  aught 
that  appears,  might  have  complied  with  it  in  an  hour  or  two. 
No  suggestion  like  that  now  urged  was  made.  He  did  not  ask 
for  more  time,  but  put  the  case  upon  other  grounds.  ^^  He 
had  Mrs.  Jackson's  daughter  to  support.  He  meant  to  keep 
the  money."  We  are  all  satisfied  from  the  cases  cited,  and 
the  reasons  of  the  law  applicable  to  this  subject,  that  this  ob- 
jection to  the  verdict  cannot  be  maintained. 

And  upon  the  facts  which  have  been  thus  found  by  compe- 
tent evidence,  and  the  true  construction  of  the  indenture,  we 
are  all  of  opinion  that  the  judgment  must  be  rendered  for  the 
plaintiff  upon  the  verdict. 


tro       West  Boston  Bridoe,  Petitioners,  &c.  versus  The 
County  Commissioners  of  Middlesex. 

Onder  St.  1826, «.  171,  the  comminioiiera  of  highwayi  had  do  authority  to  hqr  oat  a 
highway  loDgitudiDally  over  a  torapike  road. 

The  oommiMioDera  of  highwayi  having,  upon  an  application  for  a  highway,  adjudged 
part  of  the  way  to  be  for  the  common  convenience,  and  made  return  of  their  pn>- 
ceedinge  to  the  court  of  leBsioM,  where  the  lame  were  recorded,  it  was  AeU,  that 
the  oommiiaioneri  were/tmcft  <rffieio  ai  to  mich  application,  and  that  they  oodd  noC 
■abaequeotly,  without  a  new  application,  proceed  to  hy  out  another  part  of  tha 
way  prayed  for.     [See  p,  272,  note.] 

This  was  a  petition  for  a  writ  of  emiiarari  to  the  couotjr 
commissioners,  as  successors  of  the  commissioners  of  high- 
ways. 

It  was  alleged,  that  at  a  meeting  of  the  commissioners  of 
highways  on  October  23d,  1827,  they  proceeded  to  act  upon  a 
petition  of  Atherton  H.  Stevens  and  others,  praying  for  a  high- 
way in  Cambridge  and  Cbarlestown  from  Davenport's  tavern 
to  Canal  bridge,  on  which  petition  the  commissioners  had  be- 
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fore  that  time  adjudicated  and  acted »  and  hid  out  a  part  of  the 
highway  therein  prayed  for,  and  made  a  return  thereof  to  the 
court  of  sessions,  where  the  same  was  recorded  :  at  which 
meeting  these  petitioners,  as  lessees  of  the  Middlesex  Turn- 
pike Corporation,  appeared  and  opposed  the  laying  out  of  the 
remainder  of  the  highway  prayed  for :  nevertheless  the  com- 
missioners then  laid  out  and  established  a  part  of  the  highway 
prayed  for,  from  the  junction  of  the  turnpike  near  Davenport's 
tavern,  along,  over  and  upon  the  turnpike,  thirty-one  rods  and 
a  half :  and  the  commissioners  awarded  to  these  petitioners,  as 
persons  over  whose  land  the  highway  was  laid  out,  as  damages 
sustained  by  them  by  reason  of  the  laying  out  of  the  highway, 
the  sum  of  ^  200  :  all  which  doings  of  the  commissioners  were 
returned  to  a  court  of  sessions  held  in  January  1828,  and  were 
there  recorded. 

The  petitioners  allege  that  the  record  and  proceedings  are 
illegal  and  ought  to  he  quashed  for  several  reasons* 

1 .  Because  the  commissioners  of  highways,  having  ah*eady 
acted  upon  the  petition  of  Stevens  and  others  and  made  a 
return  of  their  doings  thereon  to  the  court  of  sessions  to  be 
there  recorded,  could  not  legally  proceed  further  to  adjudi- 
cate upon  and  lay  out  the  highway,  without  a  new  application 
therefor. 

2.  Because  they  have  laid  out  and  established  the  highway 
along,  over  and  upon  the  turnpike  road  in  part ;  which  they 
could  not  legally  do. 

3.  Because  they  have  awarded  nothing  to  these  petitioners, 
as  and  for  damages  sustained  by  them  in  their  property  and 
franchise  as  lessees  of  the  turnpike  corporation,  but  have 
awarded  to  them  the  sum  of  $  200  as  and  for  damages  sustain- 
ed by  them  by  reason  of  the  -laying  out  of  the  highway  over 
their  land  ;  whereas  the  highway  is  not  laid  out  over  their  land, 
but  they  were  gready  damnified  in  their  property  and  franchise 
as  lessees  as  before  mentioned,  and  a  part  of  the  same  taken 
from  them  by  laying  out  the  highway. 

The  record  referred  to,  of  the  proceedings  of  the  commis- 
sioners of  highways  at  the  meeting  held  on  October  23d,  1827, 
is  in  part  as  follows  :  —  ^'  On  the  petition  of  Atherton  H.  Ste- 
vens and  others  praying  for  a  new  highway  in  Cambridge  and 
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West  Bos-    Charlestown  from  Davenport's  Uvem  to  Canal  bridge,  said 

^    ^     coramissioners  having  heretofore  adjudged  of  the  common  con- 

Cwnty      venience  and  necessity  of  a  pari  only  of  the  highway  prayed 

aionere  of    ^'^^  ^"^  ^^^  having  again  given  all  persons  and  corporations  in- 

Middleaex.  terested  in  said  petition  reasonable  notice  of  the  time,  place 
and  purpose  of  said  meeting,  &c.  proceeded  to  view  a  part  of 
the  proposed  route  for  a  new  highway,  not  heretofore  adjudi- 
cated upon.''  The  record  then  states  that  the  highway  was 
laid  out  partly  over  the  turnpike  road,  and  that  the  commission- 
ers awarded  to  certain  persons  (among  whom  are  these  peti- 
tioners as  lessees  of  the  turnpike  corporation)  /^over  whose 
lands  said  highway  is  laid  out,  the  sums  annexed  to  their  names 
respectively,  as  damages  by  them  sustained,  by  reason  of  the 
laying  out  of  said  highway." 

Jan.  20lh^         F.  Dexter,  for  the  petitioners. 
1830.  BtUtrick,  for  the  respondents,  cited  CommoniBeaUh  v.  fFor- 

tester  Tump.  Corp.  3  Pick.  327,  to  show  that  a  turnpike  road 
may  be  taken  and  laid  out  as  a  county  road,  when  the  public 
convenience  requires  it. 

An  easement  in  a  road  is  real  estate ;   Spear  v.  Bicknellj 

5  Mass.  R.  125  ;  and  if  so,  the  damages  are  properly  awarded. 

372  Parker  C.  J.  afteruard  drew  up  the  opinion  of  the  Court. 

"^^^Jffia  '  ^^^  ^^^  commissioners  a  right  to  lay  out  a  road  upon  the  turn- 
pike ?  We  think  not.  The  ground  has  already  been  taken 
and  appropriated  to  public  use,  and  has  been  paid  for  liy  the 
proprietors  of  the  turnpike.  Another  highway  cannot  be  laid 
over  it  under  the  general  power  of  laying  out  highways.  It 
would  be  to  defeat  the  charter,  for  if  it  can  be  done  at  all,  it 
may  the  whole  length  between  gate  and  gate,  and  then  by  a 
slight  deviation  the  toll  may  be  avoided. 

If  it  should  be  adjudged  neoessary  to  lay  out  a  new  highway 
in  such  direction  as  to  cross  a  turnpike,  it  is  not  necessary  to 
by  it  out  upon  the  turnpike,  but  only  up  to  the  lines  of  it  on 
each  side,  for  the  turnpike  being  a  public  highway,  travellers 
will  have  a  right  to  cross  it  without  any  laying  out  by  the  com- 
missioners. This  road  is  laid  out  longitudinally  thirty-one  rods 
upon  the  turnpike.  Does  the  road  cease  to  be  a  turnpike  here 
and  become  a  common  highway  ?  Who  are  bound  to  keep  it 
IB  repair,  the  town  in  which  it  may  Ue,  or  the  proprietors  of 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1830. 

the  turnpike  ?  If  the  formery  then  it  is  because  Jie  francUse 
is  destroyed ;  which  cannot  be  done,  if  at  all,  without  com* 
pensation.  So  that  whether  the  franchise  be  real  or  personal 
estate,  the  proceedings  would  be  void,  nothing  having  been  al- 
lowed but  for  land  taken. 

The  commissioners,  having  acted  upon  the  application  for  this 
new  road  and  adjudged  it  to  be  for  the  common  convenience 
to  a  certain  extent,  and  made  return  of  their  proceedings, 
which  were  recorded,  were  funeH  officio  in  regard  to  this  new 
road  upon  that  application.  Their  further  proceedings  without 
an  application  are  void,  as  a  judgment  of  a  court  without  a  writ 
would  be.* 

As  to  laying  out  a  highway  over  a  turnpike,  the  case  ot 
CommonweaUh  v.  fVorce$ier  Tump.  Corp.  3  Pick.  327,  is 
cited.  This  only  proves  that  a  turnpike  may  be  laid  over 
a  town  road,  and  this  is  by  virtue  of  a  special  grant  of  the 
legislature.  The  town  road  is  hid  out  under  the  general 
laws  ;  no  one  has  acquired  a  franchise  in  it.  The  legislature 
has  a  right  at  any  time  to  discontinue  it  and  substitute  another 
road. 

Certiorari  awarded. 
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Tib  Govt  will  not  prohibit  the  ooonty  commiMionen  from  working  a  road  duriDg 
the  pendency  of  a  petition  for  a  certiorari  on  aocoont  of  Mippoied  errors  in  their 
pre^ioof  prooeedings,  but  after  notice  of  the  pendency  of  mch  petition  the  comiDii- 
•ionera  will  make  the  road  at  their  peril,  for  if  their  proceedings  are  idtimately 
adjudged  to  ha^e  been  erroneous,  a  tax  hid  to  pay  the  expenses  will  not  be  l^gal. 

This  petition  was  presented  at  this  term,  setting  forth,  that 
at  the  recent  term  of  this  Court  in  Berkshire,  the  inhabitants 
of  the  town  of  Adams  presented  a  petition,  in  which  they  stat- 
ed that  the  county  commissioners,  in  September  1829,  es- 
tablished alterations  in  a  certain  county  road  in  that  town ;  that 
m  July  1830,  the  commissioners  issued  notice  to  the  inhabi- 

*  It  appears  bj  the  case  of  Comm€nw€tUtk  ▼.  Wtt  BotUm  Briig$^  13  Pfoik. 
196,  that  this  point  was  not  decided. 


Qd 
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iDhab.  of    tants  of  that  town  to  work  the  road  as  so  altered,  and  to  have 
Petitionen    ^^®  ^^^^  completed  by  the  last  Tuesday  of  September  1890  ; 

fee.  and  that  there  were  certain  errors  in  these  proceedings  ;  where- 
fore the  petitioners  prayed  for  a  writ  of  certiorari  to  the 
commissioners ;  whereupon  notice  was  ordered  to  the  commis- 
sioners to  appear  at  the  next  May  term  of  this  Court  in  Berk- 
shire, to  show  cause  why  a  writ  of  certiorari  should  not  issue 
as  prayed  for ;  that  notice  was  accordingly  served  upon  them 
on  the  30th  of  September,  1830,  but  that  nevertheless,  on  the 
5th  of  October  following,  they  proceeded  to  make  contracts 
for  the  working  of  the  road,  and  are  now  working  the  same : 
wherefore  the  petitioners  pray  that  a  process  in  the  nature  of  a 
supersedeas  or  prohibition  may  issue,  commanding  the  commis- 
sioners and  all  others  to  stay  all  proceedings  in  relation  to  the 
road,  until  the  Court  shall  have  adjudicated  upon  the  proceed- 
mgs  set  forth  in  the  petition  for  a  certiorari. 
BriggSj  for  the  petitioners. 

Per  Curiam,  This  application  cannot  be  granted.  If 
county  commissioners  proceed  to  construct  a  road,  after  notice 
of  the  pendency  of  a  petition  for  a  certiorari  on  account  of  er- 
ror in  their  previous  proceedings,  and  it  shall  ultimately  be  de- 
termined that  such  previous  proceedings  were  erroneous  and 
ought  to  be  quashed,  they  will  have  acted  at  their  peril.  It  is 
manifest  that  a  tax  laid  upon  the  county  to  pay  the  expenses  so 

S74  incurred  will  be  illegal,  and  that  after  such  complaint,  petition 
and  notice,  the  town  cannot  be  held  chargeable  for  any  expen- 
ses incurred  under  proceedings  so  adjudged  to  be  erroneous. 
A  writ  of  error  operates  as  a  supersedeas,  and  possibly  a  writ 
of  certiorari  may  ;  we  have  not  examined  the  point ;  hut  it  b 
clear  that  mere  notice  of  a  petition  for  a  certiorari  cannot  have 
that  effect.^ 

Petition  dinnined. 

^  A  certiorari  to  a  sabordinfttv  tribunal  operates  as  a  staj  of  prooeedingi 
i  from  the  time  of  senrioe,  unless  the  order  or  judgment  complained  of  has 

been  begun  to  be  executed.    PaUkm  ▼.  Marfoty  dtc.  of  Brooklytij  13  Wen- 
dell, 664.    See  also  Kingsland  v.  Gould,  1  Halsted,  161 ;  Mairs  ▼.  Sparkg,  2 
Southard,  513 ;  Case  ▼.  Shepkord,  2  Johns.  Cas.  27 ;  Qardmtr  ▼.  Mmrmy,  4 
I  Teates,  560 ;  Ez  parU  Sanders,  4  Cowen,  544 ;  Blanduurd  v.  Jl^#,  9  Johm. 

R.e6. 

i  «w 
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Commonwealth  versus  Joseph  Hammond. 

Where  a  female  ehild,  betweeo  elevea  mod  tweho  yean  of  age«  wboee  fiitber  was 
dead,  wai  oommiued  by  her  mother  to  the  raepoadent,  a  member  of  a  toeiety  ef 
•haatra,  od  a  ▼erbal  contract  for  her  support  and  educatioD,  and  afterwarda  a  goar^ 
diaa  was  appointed  who  claimed  the  costody  of  the  child,  and  obtained  a  writ  of 
AoAeM  corpUM  directed  to  the  reipondeot,  the  Court  refund  to  determine,  in  thie 
iwnmary  process,  upon  the  rights  of  the  mother  and  of  the  guardian,  and  ordered 
ihit  the  child  might  remain  with  the  respondent  or  go  at  large,  at  her  election. 

Upon  the  application  of  Epbraim  Tufts,  whom  the  judge  of 
probate  of  the  county  of  Suffolk  had  appointed  guardian  of 
Margaret  F.  Hoist,  a  minor,  a  writ  of  habeas  corpus  was  issued 
to  Hammond,  a  member  of  the  society  of  shakers  at  Harvard, 
commanding  him  to  bring  the  minor  into  court.  Hammond 
made  a  return  upon  the  writ,  that  the  minor  was  a  legitimate 
child,  of  the  age  of  eleven  years  and  a  half;  that  her  father 
was  deceased ;  that  before  the  letters  of  guardianship  were 
granted  to  Tufts,  the  mother  of  the  child  (being  then  and  still 
a  widow)  bad  committed  her  to  the  respondent,  on  a  verbal 
contract  for  her  support  and  education  until  she  should  arrive 
at  twenty*one  years  of  age,  during  which  period  she  was  to 
render  to  the  respondent  reasonable  services  ;  and  that  she  had 
lot  been  at  any  time  imprisoned  or  in  any  manner  unreasonably 
restrained  or  deprived  of  her  liberty. 

It  was  conceded  that  the  child  had  not  been  ill-treated,  and 
that  she  was  desirous  of  remaining  with  the  respondent. 

fV.  T.  Andrews  contended  that  the  making  of  the  contract     OdL  20efc 
was  an  abuse  of  the  power  of  a  guardian  by  nature  ;  that  the 
judge  of  probate  had  authority  to  appoint  a  guardian  to  the 
child,  and  that  such  guardian  was  entitled  to  the  custody  of  the        S75 
person  of  his  ward.    1  Bl.  Comm.  462,  463  ;  Holyoke  v.  Has-' 
kins,  5  Pick.  20. 

Hoar,  for  the  respondent,  cited  Rex  v.  Johnson,  8  Mod. 
214  ;  Rex  v.  Clarkson,  1  Str.  444 ;  Rex  v.  Delaval,  3  Burr. 
1434  ;  Ex  parte  Hopkins,  3  P.  Wms.  152  ;  Matter  of  WolU 
stoneeraft,  4  Johns.  Ch.  R.  80. 

Per  Curiam.     We  do  not  think  proper  to  decide  upon  the     OeL  Sl«i 
relative  rights  of  the  mother  and  the  guardian  in  respect  to  the 
cottody  of  the  child,  as  they  are  only  incidentally  drawn  m 
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question  The  application  is  to  the  discretion  of  the  Court, 
and  the  Court  will  not  interfere  where  the  liberty  of  the  party 
is  not  injuriously  or  unwarrantably  infringed.  That  is  not  the 
case  in  the  present  instance  ;  and  the  order  of  the  Court  there- 
fore is,  that  the  child  he  at  liberty  to  remain  in  the  charge  of 
the  respondent,  or  to  go  at  large,  as  she  may  elect. 


876 


Nathaniel  Fox  versus  Peter  Hazelton. 

Where  a  party  to  a  cause  which  had  been  lubmiued  to  referees  under  a  role  of  court, 
reoaived,  prerioosly  to  the  hearing,  sufficient  notice  of  the  partiality  of  one  of  the 
referees  to  put  him  on  inquiry,  but  suffered  the  hearing  to  proceed  without  ol]»|ec-> 
tion,  it  was  kdd,  that  he  was  precluded  from  afterwards  excepting  to  the  report  of 
the  referees  on  the  ground  of  such  partiality. 

This  action  was  suhmitted,  under  a  rule  of  court,  together 
with  all  other  demands  'between  the  parties,  to  three  referees, 
at  March  term  1829  of  the  Court  of  Common  Pleas.  The 
referees  made  a  report  in  favor  of  the  plaintifi^ ;  whereupon  the 
defendant  moved  in  that  court,  to  set  aside  the  award  and  dis- 
charge the  rule,  on  the  ground  of  partiality  in  the  referees. 

Upon  the  hearing  before  the  referees,  the  plaintiff  claimed 
of  the  defendant  a  large  sum  in  damages  for  an  alleged  mali- 
cious prosecution,  and  the  referees  awarded  damages  for  that 
item* 

It  was  proved  that  one  Worcester,  who  was  a  referee,  had 
repeatedly  expressed  himself  in  the  following  manner,  both  be- 
fore and  after  the  referees  were  appointed,  but  before  the  par- 
ties were  heard  :  —  ^^  that  the  defendant  ought  to  pay  for  get- 
ting  the  plaintiff  indicted  ;  that  he  had  inquired  into  the  busi- 
ness, and  that  the  defendant  was  altogether  in  the  wrong ;  that 
the  defendant  did  it  out  of  spite  and  malice  ;  that  he  hoped  the 
defendant  would  have  to  pay  for  it ;  that  the  plaintiff  was  a 
good  man,  but  he  thought  otherwise  of  the  defendant." 

One  Hanchett  testified,  that  after  the  appointment  of  the 
referees,  but  before  the  hearing,  he  informed  the  defendant  that 
Worcester  had  used  such  expressions,  and  that  the  defendant 
replied,  ''  I  did  not  know  it,  but  my  cause  is  good  and  they 
caniiot  injure  me."     It  also  appeared  that  the  defendant,  aftei 
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the  rule  was  entered  into,  upon  being  informed  that  Worcester        Fov 
was  a  witness  at  the  trial  of  the  prosecution  alleged  to  be  ma-    Hasdton. 
lioious,  s^d,  "  that  made  no  difference,  if  he  was  an  honest  — — 
man."     At  the  time  of  the  hearing,  the  defendant  made  no  ob- 
jection to  the  referees'  proceeding  to  determine  the  case,  oo 
the  ground  of  the  partiality  of  any  of  them,  nor  did  he  give  no- 
tice to  the  plaintiff  that  any  such  objection  would  be  made  to 
the  award.     One  of  the  referees  testified,  that  at  the  hearing 
and  during  their  consultation,  Worcester  did  not  discover  any 
bias  against  the  defendant,  or  endeavour  to  influence  the  other 
two  referees  to  award  a  greater  sum  against  the  defendant  than 
they  otherwise  would  have  done* 

The  Court  of  Common  Pleas  ordered  the  report  to  be  ac- 
cepted and  judgment  to  be  rendered  accordingly,  on  the  ground 
that  the  defendant  had  precluded  himself  from  objecting  to  the 
validity  of  the  report  on  account  of  the  partiality  of  any  of  the 
referees.  To  thb  direction,  the  defendant  filed  his  excep- 
tions. 

The  cause  was  ai^ed  in  writing. 

Locke  and  GUdden^  for  the  defendant.  The  defendant  has 
not  lost  his  right  to  make  the  objection  of  partiality,  by  omit- 
ting to  do  so  at  the  hearing  before  the  referees.  This  is  not 
like  the  case  of  a  challenge  of  a  juror ;  here  there  was  no 
court  to  inquire  into  the  grounds  of  the  objection,  and  to  reme- 
dy the  evil,  if  any  existed,  by  substituting  another  referee. 
The  defendant  might  suspect  that  all  was  not  fair,  but  it  was 
uncertain  whether  he  could  prove  the  existence  of  any  improper 
bias.  Must  he  then  judge  at  tiis  peril  ?  If  he  states  his  ob- 
jection to  the  referees,  he  must  there  leave  the  case.  If,  after 
stating  his  objection,  he  proceeds  to  the  trial,  it  will  be  said  he  171 
waives  his  objection.  If  he  suffers  the  referees  to  proceed  ex 
parity  he  has  no  opportunity  to  make  a  defence,  and  if  he  fails 
before  the  court,  to  make  out  his  objection  upon  the  evidence, 
he  is  without  remedy.  Chicot  v.  Lequesne^  2  Ves.  sen.  315 ; 
Bac.  Abr.  JirbUrament,  ^c.  K;  Boardman  v.  Ei^land^  6 
rifass.  R.  70. 

Hoar^  for  the  plaintiff. 

Shaw  C.  J.  drew  up  the  opinion  of  the  Court.  This  case 
comes  before  the  Court  upon  exceptions  to  the  opinion  of  the 
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Fox  Court  of  Common  Pleas,  accepting  the  report  of  the  referees, 
HaadtoB.  ^^^  pursuant  to  a  rule  in  an  action  between  these  parties, 
by  which  judgment  was  rendered  upon  the  report.  The  ground 
of  objection  to  the  acceptance  of  the  report  was,  the  partiality 
of  one  of  the  referees,  at  and  before  the  hearing ;  which  seems 
to  have  been  sufficiently  proved  by  the  evidence  stated  in  the 
exceptions.  This  proof  of  bias  and  strong  partialis  would 
have  formed  a  very  serious  objection  to  the  acceptance  of  the 
report,  had  it  stood  alone.  And  it  would  not  have  been  a 
valid  answer  to  the  objection,  that  such  referee  did  not  discover 
undue  partiality  for  one  of  the  parties  upon  the  deliberation  of 
the  referees,  and  made  no  unusual  exertion  to  influence  the 
minds  of  the  other  referees.  It  is  impossible  for  the  other 
referees  to  determine  to  what  extent  their  own  judgments  re- 
posed upon  the  reasonings  and  suggestions  of  this  individual,  or 
how  far  their  decisions  were  influenced  by  his.  If  parties 
really  intend  to  have  their  rights  decided  by  impartial  judges, 
they  are  entitled  to  insist  that  all  shall  be  impartial. 

But  volenti  non  fit  injuria.  If  parties  are  content  to  submit 
questions  in  controversy  to  those,  who  are  known  to  have 
formed  and  expressed  opinions  upon  the  subject  matter,  or  who 
are  known  to  have  partialities  and  prejudices  for  or  against  the 
respective  parties,  an  award  made  by  such  arbitrators  is  bind- 
ing. And  it  is  not  unfrequent  in  practice,  for  each  party  to 
select  a  friend  known  to  have  formed  and  expressed  opinions 
upon  the  subject,  and  preferences  for  the  parties  respectively, 
trusting  that  these  opposite  prejudices  will  balance  each  other, 
especially  with  the  aid  of  an  impartial  umpire.  Without  com- 
mending the  expediency  of  such  references,  the  Court  can  en- 

978  tertain  no  doubt  of  the  validity  of  an  award  made  by  such 
referees,  nor  could  the  parties  be  heard  to  impeach  it  on  this 
ground. 

If  the  objection  is  known  to  the  party  before  the  hearing  and 
not  then  disclosed,  and  no  exception  taken,  the  objection  must 
be  taken  to  be  waived,  and  the  consent  of  the  parties  be  pre- 
sumed, that  the  hearing  shall  proceed.  It  is  like  the  case  of 
challenge  of  a  juror.  If  a  party  knows  of  any  prejudice  en- 
tertained by  a  juror,  and  makes  no  exception  when  the  jury  is 
empannelled,  however  good  his  cause  of  challenge  then  is,  ii 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1830.  278 

must  be  deemed  to  be  waived.  Otherwise,  knowing  of  a  secret  Fox 
taint  to  which  the  verdict  may  be  exposed,  he  takes  his  chance  Haseitoo. 
for  a  favorable  verdict,  reserving  a  power  to  impeach  it,  should 
it  happen  to  be  against  him  ;  a  proceeding  inconsistent  with 
the  plain  principles  of  fair  dealing,  and  with  the  frankness  which 
ought  to  characterize  the  whole  course  of  judicial  proceedmg^. 
In  the  present  case,  the  evidence  is  quite  sufficient  to  show, 
that  if  the  party  was  not  fully  apprized  of  the  partiality  of  the 
referee  before  the  hearing,  he  had  ample  notice  to  put  him 
upon  inquiry,  which  would  have  led  to  the  foil  knowledge  of 
the  fact ;  and  had  the  exception  been  taken  at  the  hearing, 
and  the  referees  had  persisted  in  proceeding,  it  would  have 
been  a  strong  ground  of  objection  to  the  award.  As  he  was 
content  to  proceed  with  the  knowledge  of  the  fact,  relying 
upon  the  strength  of  his  cause,  or  the  capacity  and  firmness  of 
the  other  referees,  he  must  be  deemed  to  have  waived  his  ex- 
ceptions ;  and  therefore  the  judgment  of  the  court  below, 
accepting  the  report  of  the  referees,  must  be  affirmed. 


Joseph  Locke,  Admioistrator  of  Thomas  Richardson,       S79 
versw  Isaac  Whiting. 

Where  a  deed  of  mortgage  purported  to  ooofey  the  whole  of  no  eelate,  parol  evi- 
dence tending  to  prove  that  the  deed  wai  intended  and  nndemtood  by  all  the  par- 
dee  to  convey  a  moiety  only,  and  that  the  whole  was  included  in  the  deed  throogb 
mieuke  on  the  part  of  the  acrivener,  was  held  to  be  inadmiasible. 

This  was  a  writ  of  entry  brought  upon  a  mortgage  of 
certain  real  estate,  made  by  one  Amos  Needham  to  Thomas 
Richardson,  tjie  intestate.  The  tenant  disclaimed  as  to  one 
undivided  moiety,  and  claimed  to  hold  the  other  moiety  under 
Samuel  Needham. 

At  the  trial,  before  WiUe  J.,  it  was  proved,  that  the  intes- 
tate, who  was  originally  the  owner  of  the  estate,  having  pro* 
posed  to  give  a  moiety  of  it  to  Polly  Needham  in  consideration 
of  service^  rendered  by  her,  Amos  Needham,  her  brother, 
agreed  to  purchase  the  other  moiety.  Accordingly,  on  March 
dlst,  1822,  deeds  were  drawj  up  by  a  conveyancer  and  ex* 
ecuted,  by  which  the  whole  estate  was  conveyed  to  Amoa 
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Needham,  and  mortgaged  back  by  him  to  the  intestate  in  order 
to  secure  the  payment  of  part  of  the  purchase  money  of  one 
moiety.  On  the  same  day  Amos  Needham  executed  a  deed 
of  a  moiety  to  Polly  Needham  ;  and  both  moieties  were  after- 
wards conveyed  by  Amos  and  Polly  to  Samuel  Needham. 
The  deeds  were  duly  recorded. 

It  was  contended  by  the  tenant,  that  the  deed  of  mortgage 
was  drawn  up  so  as  to  include  the  whole  estate,  through  mis- 
take on  the  part  of  the  conveyancer,  and  that  it  was  intended 
and  understood  by  all  the  parties  to  be  a  mortgage  of  one 
moiety  only  ;  and  parol  evidence  was  offered  to  prove  that  the 
intestate  intended  to  give  one  moiety  of  the  estate  free  from 
any  incumbrance,  to  Polly  Needham.  This  evidence  was 
objected  to  by  the  demandant,  as  inadmissible,  but  it  was  ad- 
mitted by  the  judge ;  and  the  question  was  reserved  for  the 
consideration  of  the  whole  Court. 

The  verdict  was  for  the  tenant ;  but  if  this  evidence  was 
improperly  admitted,  a  new  trial  was  to  be  granted. 

Hoar  and  PrtHon^  for  the  tenant,  cited  Sugden's  Vend. 
100,  liB  ;  Joynts  v.  Statham,  3  Atk.  388  ;  Christ  v.  Diffen- 
bach^  1  Serg.  &  Rawle,  465  ;  Washburn  v.  Mtrrills^  1  Day's 
R.  139 ;  CromwtVs  castj  2  Co.  76  ;  Leland  v.  Stone^  10 
Mass.  R.  459. 

Steams  and  Joseph  Loeke^  for  the  demandant,  said,  that  b 
some  cases  courts  of  equity  have  admitted  parol  evidence  to 
show  a  mistake  in  a  deed,  and  upon  its  being  made  manifest, 
have  granted  relief ;  but  this  authority  is  peculiar  to  courts  of 
equity,  and  the  evidence  must  be  of  the  clearest  and  most  sat- 
isfactory nature.  Souverbye  v.  Arden^  1  Johns.  Ch.  R.  240 ; 
Rutland's  case,  5  Co.  26  ;  Meres  v.  Msell,  ^  Wils.  275  ; 
Stackpole  v.  Arnold,  11  Mass.  R.  29  ;  1  Bigelow's  Dig.  Con- 
tract, 8 ;  Paine  v.  JU'Intier,  I  Mass.  R.  69  ;  Ohl  v.  Eagle 
Ins,  Co.  4  Mason,  172 ;  Parkhurst  v.  Fan  Cortlandt,  1 
Johns.  Ch.  R.  273  ;  Jackson  v.  Croy,  12  Johns.  R.  427  ; 
Pierson  v.  Hooker,  3  Johns.  R.  68  ;  Jackson  v.  Foster,  12 
Johns.  R.  488  ;  Jackson  v.  Sill,  U  Johns.  R.  201  ;  Seher- 
merhom  v.  Fanderheyden,  1  Johns.  R.  139. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
On  the   trial  of  the   issue  in  this  case,  the  mortgage  deed, 
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which  had  been  duly  executed,  acknowledged  and  recorded,  Locke 
was  read,  and  purported  to  carry  the  entire  estate.  It  was  Whiting, 
contended  in  behalf  of  the  defendant,  that  the  mortgage  was 
intended  and  understood  by  all  the  parties  to  be  a  mortgage 
of  one  moiety  only,  and  that  the  deed  was  drawn  so  as  to  in- 
clude the  entire  estate  by  mistake ;  and  parol  evidence  was 
offered  to  satisfy  the  jury  that  such  was  the  fact.  As  no  other 
defence  was  relied  on,  the  judge  permitted  the  eyidence  to  go 
to  the  jury,  intending  to  reserve  the  question  of  its  admissibility 
for  the  consideration  of  the  Court.  It  was  accordingly  given, 
together  with  some  evidence  on  the  part  of  the  demandant, 
tending  to  show  that  there  was  no  mistake  in  the  deed,  and 
that  the  moiety  in  controversy  was  intended  to  be  included,  as 
security  for  the  mortgage  debt.  The  qucbeion  is  whether  this 
evidence  ought  to  have  been  admitted.  The  question  has  been 
argued  and  several  authorities  been  cited  on  both  sides.  The 
general  rule  unquestionably  is,  that  parol  evidence  is  not  admis- 
sible to  enlarge,  restrain  or  control  the  plain  legal  operation  of  881 
an  instrument  in  writing  ;  and  this  rule  is  particularly  applicable 
Co  a  conveyance  of  real  estate,  which  is  required  by  statute  to 
oe  by  deed,  duly  executed,  acknowledged  and  recorded,  and 
which  is  not  only  to  stand  as  the  evidence  of  title  between 
the  parties,  their  respective  grantees  and  representatives,  but 
which  is  to  be  placed  on  record,  for  the  information  and  gov- 
ernment of  all  those  who  have  an  interest  in  obtaining  the  most 
authentic  information  in  regard  to  such  title.  The  Court  can 
perceive  no  intelligible  ground,  in  the  circumstances  of  the 
present  case,  upon  which  to  regard  it  as  an  exception  to  a 
general  rule,  so  salutary  and  so  firmly  established.  Without 
attempting  to  review  the  cases,  in  which  this  question  has  been 
discussed,  a  question  rendered  more  complicated  by  the  con- 
filcting  decisions  of  different  States,  the  Court  are  unanimous 
in  the  opinion,  that  in  this  case  it  was  not  competent  for  the 
tenant  to  show  by  mere  parol  evidence,  that  the  mortgager  did 
not  intend  ta  convey  that  which  his  deed  plainly  includes. 
The  order  of  the  Court  therefore  is,  that  the  verdict  be  set 
aside,  and  a  new  trial  granted.^ 

1  See  Chad  t.  tTOU,  13  Piok.  121 ;  ifarvey  t.  JVeieton,  7  Piok.  99;  WM 
t   RAwU,  11  WendeU,  496;  Aiydflr  t.  Sm^er,  6  Biniiej,  «W;  QiMmg$  v 
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Jeremiah  Tuttls  versus  John  Cooper  et  oL 

When,  in  mn  nedom  opon  eoDtraet  agaiMt  three,  two  of  the  defeadanis  wvre  d» 
fiuiked  and  the  third  pleaded  that  be  did  not  oootract  jointly  with  the  others,  aad 
npon  isMie  joined,  a  verdict  and  judgment  %rere  rendered  in  hit  &Tor,  it  was  kdd^ 
that  the  plaintiff  wai  not  entitled  to  judgment  against  the  othv  defendanln  who 


Assumpsit  upoo  a  promissory  note  made  in  the  name  of 
Cooper,  Gould  and  Robbins,  who  were  partners,  payable  to 
Robbins  or  his  order,  and  by  him  indorsed  to  the  plaintiff. 
Gould  and  Robbins  were  defaulted,  but  Cooper  pleaded  the 
general  issue,  that  he  did  not  promise  with  Gould  and  Robbins. 
The  note  was  signed  by  Gould  in  the  name  of  the  firm.  The 
defence  was,  that  the  note  was  fraudulently  obtained  by  Rob- 
bins for  the  purpose  of  paying  his  private  debt  to  the  plaintiff, 
and  that  the  plaintiff  received  it  from  Robbins  in  satisfaction 
of  his  private  debt,  knowing  that  it  bad  been  thus  obtained. 
MS  A  verdict  was  found  in  favor  of  Cooper,  and  judgment  was 
rendered  for  him  for  his  costs.  Afterwards  the  plaintiff  moved 
for  judgment  against  the  two  defendants  who  had  been  default- 
ed, and  Gould  resisted  the  motion. 

The  cause  was  argued  in  writing. 

Sieams^  in  support  of  the  motion,  cited  Minor  v.  Meehania 
Bank  of  •Sllexandria^  1  Peters,  80  ;  Hartness  v.  Thompson^ 
5  Johns.  R.  160  ;  Chandler  v.  Parkesj  3  Esp.  76  ;  Jaffray 
v.  Frebain^  5  Esp.  47  ;  Woodward  v.  JoTeuhall^  1  Pick.  600 ; 
Meagher  v.  Bachelderj  6  Mass.  R.  444  ;  1  Wms's  Saund. 
207  t. 

Fletcher  and  8.  D.  Parker,  eontroy  referred  to  Ward  v. 
Johnson^  13  Mass.  R.  150,  and  cases  there  cited  ;  Tom  v. 
Goodrich^  2  Johns.  R.  219,  and  the  cases  there  cited  for  the 


HM,  1  Harr.  &  Johnn.  14 ;  Bteson  t.  Hviekmsan^  4  Watts,  442;  Spring  t. 
U^ett,  11  Pick.  417;  MiUerv,  Travers,  8  Bingh.  ^244;  Uneolm  r,J9very, 
1  Fairfield,  418.  Nor  ean  it  be  Bhown  in  thti  way  that  by  mistake  one  traet 
was  inserted  in  a  deed  instead  of  another.  Bell  t.  Marse^  6  N.  Hamp.  R.  S05 ; 
or  that  one  course  in  a  deed  was  inserted  instead  of  another.  Ltiueott  y. 
F§rmaldf  5  Ghreenleaf,  496 ;  or  that  by  a  line  named  in  a  deed  presumed  to 
he  a  straight  tine,  a  carved  line  was  in  fiwt  intendei  Jttsn  v.  Kimgtkurpt 
16  Pick.  235. 
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derendants  ;  Spaiding  v.  Mure,  6  T.  R.  865  ;  Max  v.  Rob-       Tattle 
•rt$j  5  Bos.  &  Pul.  454,  and   12  East,  93,  and  cases  there      cooper. 

cited ;  Shirreff  v.  Wilk$y  1  East,  52 ;  Hannay  v.   SmUhy  3  

T.  R.  662 ;  mM  v.  King,  12  East,  454 ;  1  Chit.  PI.  32  ; 
3  Stark.  Ev.  1531,  1547,  1064 ;  2  Stark.  £v.  333,  356. 

iShaw  C.  J.  drew  up  the  opinion  of  the  Court.  [After  ^ViJ!^ 
stating  the  case.]  We  take  the  general  rule  of  practice  to  be 
well  settled,  that  in  an  action  ex  contractu  against  several,  it 
must  appear  on  the  face  of  the  pleadings,  that  their  contract 
was  joint,  and  that  fact  must  be  proved  on  the  trial.  And  jf 
the  fact  do  not  appear  upon  the  pleadings,  the  plaintiff  may  be 
nonsuited  at  the  trial,  if  he  fail  of  proving  a  joint  contract ;  or 
if  the  evidence  is  proper  to  be  submitted  to  the  jury,  they  will 
be  instructed  that  if  the  evidence  is  insufficient  to  establish  a 
joint  contract,  the  defendants  will  be  entitled  to  a  verdict. 
And  this  it  is  which  constitutes  the  marked  distinction  between 
tort  and  contract ;  for  in  actions  in  form  ex  delicto,  as  in  tres- 
pass or  case,  one  defendant  may  be  found  guilty  and  the  other 
acquitted,  yet  in  covenant,  debt  or  other  action  in  form  ex  eon- 
tractu,  a  verdict  or  judgment  cannot  in  general  be  given  in  a 
joint  action,  against  one  defendant,  without  the  other.  1  Chit- 
ty  on  PI.  32. 

The  case  cited  by  Chitty  in  support  of  this  position,  is  pre- 
cisely like  the  case  at  bar.  In  an  action  of  assumpsit  aga^ust 
three,  two  only  of  whom  were  liable  to  be  sued,  and  the  party 
not  liable,  together  with  one  of  those  who  were  liable,  suffered 
judgment  by  default,  and  the  other  party  pleaded  the  general  983 
issue ;  a  verdict  was  found  for  such  defendant,  on  the  ground 
that  the  plaintiff  having  declared  as  upon  a  promise  by  three 
f^efendants,  consequently,  to  entitle  himself  to  recover,  he 
should  have  proved  a  promise,  either  express  or  implied,  bind- 
ing all  the  three.  Shirreff  v.  Wilksj  1  East,  43.  This  case 
was  against  three  as  partners,  and  the  reason  why  one  was  not 
liable  was,  that  it  was  a  partnership  security  given  for  the  sev- 
eral debt  of  two  of  the  partners,  and  so  a  fraud  upon  the  part- 
nership. It  will  be  remarked,  that  the  plea  was  not  put  in  by 
Robson,  the  partner  who  was  not  liable  on  the  ground  of  the 
fraud  upon  the  new  partnership,  but  by  Wilks,  one  of  the  part- 
who  was  liable  for  the  debt.     It  is  also  remarkable,  that 
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Tattle  although  Mr  Cbitty  says  that  the  two  defendants,  Bishop  ano 
Qq^y,  RobsoD,  were  defaulted,  yet  upon  a  reference  to  the  report  it 
appears,  that  they  were  oudawed.  There  was  nothing,  there- 
fore, in  point  of  form,  to  prevent  the  plaintiff  from  proceeding 
to  judgment  against  Wilks  alone,  if  by  law  he  was  liable  in  that 
suit.  The  case  is  therefore  a  direct  authority  for  this  position, 
that  in  a  suit  upon  a  joint  contract  against  three,  the  pkiotiff  is 
not  entided  to  recover  against  either  of  those  parties,  without 
proving  a  joint  contract  as  laid,  although  he  does  prove  a  con- 
tract, upon  which  the  party  against  whom  he  seeks  to  recover, 
b  liable. 

It  is  now  perfectly  well  established,  that  a  misjoinder  of 
plaintiffs  is  a  ground  of  nonsuit,  as  al$o  U  a  joinder  of  too 
many  defendants.     2  Stark.  Ev.  83 ;  3  Surk.  £v.  1064. 

The  same  rule  was  formerly  adopted  in  England,  where 
there  was  a  non-joinder  of  defendants,  and  many  nonsuits  were 
ordered  on  that  ground  ;  but  since  the  decision  in  the  case  of 
Riee  v.  Shute^  5  Burr.  3611,  it  has  been  uniformly  held,  that 
the  non-joinder  of  a  defendant  could  only  be  taken  advantage 
of  by  plea  in  abatement. 

Sir  Jame»  Mansfield j  in  delivering  the  opinion  of  the  court  m 
the  case  of  Pouell  v.  Layton^  5  Bos.  &  Pul.  372,  says,  that 
till  the  case  of  Rice  v.  ShuUy  such  a  plea,  viz.  a  plea  in  abate- 
ment that  a  joint  promisor  was  not  made  a  party,  was  not  used. 
And  again,  he  says,  ^'I  am  old  enough  to  remember  that  the 
t84  decision  in  Riee  v.  Shuts  caused  great  surprise  in  Westmin- 
ster Hall ;  for  before  that  case  there  had  been  an  infinite  num- 
ber of  nonsuits  on  the  ground  that  other  joint  contractors 
should  have  been  sued." 

That  this  is  the  settled  general  rule  in  England,  may  be  es- 
tablished by  a  reference  to  several  recent  cases,  in  which  the 
rule  is  recognized  as  settled,  rather  than  decided  as  still  open 
to  any  question. 

In  Max  V.  Roberts^  5  Bos.  &  Pul.  454,  it  was  held,  that  in 
an  action  on  the  case  upon  the  delivery  of  goods  to  several 
joint  owners  of  a  ship,  to  be  carried  for  freight,  alleging  a  de- 
viation, if  the  plaintiff  fail  in  proving  all  the  defendants  to  be 
owners,  he  cannot  recover  even  against  those  whom  he  proves 
ID  be  owners.     The  action,  in  form,  was  an  action  on  ike  i 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1830.  284 
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fiir  the  supposed  tort.  At  the  trial,  a  part  of  the  defendaots  Tattle 
ooiy  were  proved  to  be  owners.  A  verdict  was  taken  subject  Cooper. 
to  the  opinion  of  the  court.  The  counsel  for  the  plaintiff  con- 
tended  9  that  as  the  action  was  for  a  misfeasance,  not  founded 
on  contract,  but  tort,  the  plaintiff  was  entided  to  his  verdict 
against  seven  defendants,  who  were  proved  to  be  owners.  Sir 
/allien  MamJUldy  delivering  the  opinion  of  the  court,,  says, 
^^  If  this  action  be  founded  on  contract,  there  ought  to  be  a 
nonsuit,  or  a  verdict  for  the  defendants."  He  then  proceeded 
to  consider  whether  the  negligence  of  the  defendants  as  ship- 
owners, in  not  carrying  the  goods  directly,  as  alleged,  was  a 
tort  or  a  breach  of  contract ;  coming  to  the  conclusion,  that  al- 
though  a  violation  of  duty  and  therefore  in  some  sort  a  tort, 
yet  as  the  duty  was  created  by  contract  and  the  wrong  consist- 
ed in  the  violation  of  that  contract,  the  law  of  contract  must 
apply  to  it,  and  therefore,  although  in  form  an  action  ex  deUeto 
and  not  ex  eontractu^  that  the  plaintiff  could  not  have  judgment 
against  the  defendants  who  were  liable,  because  the  suit  was 
brought  against  them  together  with  others,  who  were  not  liable. 
In  this  case  the  Court  of  Common  Pleas  relied  upon  the  case 
of  Powell  V.  Layton  before  cited,  then  recently  decided,  m 
which  the  action  was  case  against  ship-owners,  in  which  there 
was  a  plea  in  abatement,  on  the  ground  that  some  of  the  ship- 
owners were  not  joined.  The  two  cases  taken  together  estab- 
lish the  position,  that  if  the  gist  of  the  action  is  contract,  though 
the  action  is  in  case,  the  rule  of  law  in  regard  to  contract  ap- 
plies, iriz.  that  if  all  the  contracting  parties  are  not  joined,  the  38S 
exception  must  be  taken  by  plea  in  abatement ;  but  if  some  are 
joined  who  are  not  liable,  there  must  be  a  nonsuit,  or  verdict 
for  the  defendants,  and  that  the  plaintiff  cannot  recover  against 
those  who  are  liable. 

But  it  appears  that  in  the  principal  point  decided  in  these 
cases,  to  wit,  that  contract  and  not  tort  was  the  gist  of  the  ac- 
tion, the  Common  Pleas  differed  from  the  Court  of  King's 
Bench.  In  the  case  of  Oovett  v.  Radnidgey  3  East,  62,  the 
action  was  against  three  defendants,  alleging  that  they  had  the 
loadmg  of  a  certain  hogshead  for  the  plaintiff,  for  a  certain  re 
ward,  and  that  they  so  negligently  conducted  themselves,  that 
it  was  damaged.     It  was  held  that  the  gist  of  the  action  was 
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Tttttle       tort,  aod  not  the  contract  out  of  which  it  arose,  and  therefore 
Cooper.      ^^  ^°  *  P'^^  ^^  °^^  S^ilty)  two  being  acquitted,  judement 
"■"^  might  be  had  against  the  third,  who  was  found  guilty.     The 

question  was  discussed  on  a  motion  in  arrest  of  judgment,  as 
the  matter  appeared  upon  the  record.  The  argument  upon 
both  sides  proceeded  upon  the  assumption,  that  if  it  was  to  be 
regarded  as  an  action  ex  contraetUy  the  plaintiff  was  not  entitled 
to  a  judgment  on  the  verdict ;  and  it  was  contended  for  the  de- 
fendants* that  as  the  cause  of  action  arose  out  of  the  contract, 
and  the  declaration  set  forth  a  joint  contract,  it  was  incumbent 
ou  the  plaintiff  to  prove  such  joint  contract,  by  showing  that  all 
the  defendants  were  liable ;  and  that  being  negatived  by  the 
verdict  in  favor  of  two,  there  could  be  no  judgment  on  the 
verdict  against  the  third.  On  the  other  side,  it  was  contended 
for  the  plaintiff,  that  although  a  contract  was  alleged,  it  was 
done  incidentally  and  collaterally,  but  that  the  culpable  n^li- 
gence,  being  plainly  a  tort,  was  the  subject  of  the  plaintiff's  al- 
legation. The  court  there  decided,  that  the  gi$t  of  the  action 
was  the  tort,  and  therefore  that  a  judgment  might  be  rendered 
in  favor  of  two,  and  against  the  third.  In  giving  the  opinion 
of  the  court.  Lord  Elknborough  alludes  to  the  settled  distinc- 
tion between  tort  and  contract  in  this  respect.  In  speaking  o( 
the  case  in  which  it  had  been  ruled  that  a  count  against  carriera 
ibr  hire,  upon  the  custom  of  the  realm,  was  to  be  regarded  as 
a  count  in  assumpsit,  and  as  distinguished  from  tort  with  its 
986  consequences,  those  applicable  to  a  case  in  contract  he  de- 
scribes thus ;  ^'  which  consequences  are  these,  viz.  letting  in  a 
plea  in  abatement  for  want  of  joining  all  the  parties ;  of  enti- 
tling the  defendants  to  a  general  verdict,  if  the  cause  of  action 
should  not  be  proved  as  against  all,  and  of  excluding  the  right 
to  join  therewith  a  count  in  trover.'' 

Such  being  the  difference  of  opinion  between  the  two  supe- 
rior courts  on  the  principal  question,  a  writ  of  error  to  the 
King's  Bench  was  brought,  in  the  case  o(  Max  v.  RoberUy  13 
East,  89.  The  case  was  twice  argued,  the  first  time  in  the 
King's  Bench,  and  the  second  time  in  the  Exchequer  Cham- 
ber, before  all  the  judges.  The  argument  turned  principally 
upon  the  question,  whether  in  an  action  on  the  case,  laid  in  ton 
a^iinst  two  or  more,  founded  upon  the  alleged  breach  of  a  jobt 
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eoDtract,  one  or  more  of  the  defendants  may  be  found  guilty  Tuttle 
and  the  others  acquitted,  considering  the  tort  or  breach  of  duty  Cooper, 
resulting  from  the  contract  to  be  the  gist  of  the  action,  and  not  " 

the  contract  itself,  or  whether  the  contract  be  the  gitt  of  the 
action.  This  case,  though  thus  fully  argued  at  lai^e  before  the 
twelve  judges,  was  decided  upon  a  point  collateral  to  the  mer- 
its, and  the  main  question  was  not  settled.  But  in  the  same 
year,  another  case,  involving  the  same  point,  was  decided  in 
the  King's  Bench,  ffeall  v.  Rng,  12  East,  452.  This  was 
case  for  a  deceit,  against  two,  for  a  fraudulent  representation 
and  warranty  upon  the  sale  of  lambs.  The  proof  at  the  trial 
was  sufficient  to  establish  the  charge  against  one,  but  not  against 
the  other,  and  the  plaintiff  was  nonsuited,  subject  to  the  opinion 
of  the  Court  of  King's  Bench. 

In  giving  the  opinion  of  the  court  Lord  Elhnbarough  says, 
**  the  joint  contract  was  the  foundation  of  the  joint  warranty, 
and  essential  to  its  legal  existence  and  validity,''  and  he  states 
as  a  rule  of  law,  '^  that  the  proof  of  the  contract  must  corre- 
spond with  the  description  of  it  in  all  material  respects."  He 
concludes  thus  ;  ^'In  this  case  a  joint  contract  was  necessary 
to  be  laid,  in  order  to  maintain  the  ground  of  action  as  stated 
upon  the  record,  and  being  so  laid,  and  not  being  proved,  the 
plaintiff  was  properly  nonsuited." 

The  Court  of  King's  Bench  therefore  concur  with  the  Com- 
mon Pleas,  in  opinion,  whatever  other  difference  there  may 
have  been  between  them,  that  in  a  suit  against  two  or  more, 
alleging  a  joint  contract,  if  the  proof  does  not  support  the  alle-  38^ 
gation,  the  plaintiff  cannot  have  judgment  against  any  of  the 
defendants. 

We  cannot  perceive  that  it  makes  any  difference,  in  the  ap- 
plication of  the  rule  under  discussion,  whether  there  be  a  ver- 
dict for  one  defendant  and  against  another,  or  whether  one  or 
more  be  defaulted  and  a  verdict  rendered  in  favor  of  others,  a 
verdict  and  a  default  being  equally  a  proper  ground  for  a  judg- 
ment, where,  upon  the  whole  record,  the  plaintiff  is  entitled  to 
it.  Indeed  in  the  case  of  Max  v.  RobertSy  in  the  report  of  it 
in  12  East,  it  appears  that  several  of  the  defendants  were  de- 
faulted, and  in  the  event,  judgment  was  claimed  against  those 
only  who  were  defaulted  ;  but  because,  taking  the  whole  record 
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Tattle       together,  on  the  trial  of  the  issues  between  the  plaintiff  and 
Cooper.      ^^^^  ^^o  pleaded,  the  result  was  that  a  joint  contract  was  not 
— proved,  it  was  decided  that  the  plaintiff  could  not  take  judg- 
ment against  those  who  by  their  default  submitted  themselves 
to  the  judgment  of  the  court. 

We  think  the  case  stands  upon  the  same  footing  as  if  there 
had  been  a  verdict  in  favor  of  Cooper,  and  against  the  two 
other  defendants,  upon  a  plea  of  the  general  issue.  The  sev- 
eral plea  filed  by  the  defendant  Cooper,  was,  that  he  together 
with  Gould  and  Robbins  did  not  promise  in  manner,  &c.  A 
verdict  upon  this  issue,  as  effectually  falsifies  the  plaintiff's 
allegation  of  a  joint  promise,  as  if  all  the  defendants  had  joined 
in  it. 

But  although  the  general  rule  be  as  stated,  yet  there  are 
cases,  where  undoubtedly,  in  an  action  upon  contract  against 
several,  judgment  may  be  had  against  some  of  the  defendants  ; 
as  where  one  or  more  of  the  defendants  plead  or  otherwise 
rely,  by  way  of  defence,  upon  bankruptcy,  infancy  or  cover- 
ture, being  some  matter  personal  to  such  defendants,  which 
admits  the  making  of  the  contract  as  laid,  but  which  shows 
either  that  the  contract  was  not  binding  by  reason  of  some  in- 
capacity in  the  party  making  it,  or  that  it  has  been  dischai^ed 
by  a  certificate  of  bankruptcy  or  other  matter  subsequent 
Mhke  V.  Ingham^  I  Wils.  89. 

Mr.  Sergeant  TVilliamSy  (1  Saund.  307,  note  2,)  states, 
that  where,  in  an  action  on  a  contract,  the  defendants  sever  m 
their  pleas,  as  where  one  pleads  some  plea,  which  goes  to  his 
t88  persona]  discharge,  such  as  bankruptcy,  ne  unques  executor^ 
and  the  like,  and  not  to  the  action  of  the  writ,  the  plaintiff  may 
enter  a  nolle  proHqui  as  to  him  and  proceed  against  the  others. 
These  pleas  do  not  falsify  the  declaration,  but  admitting  the 
contract  as  laid,  go  to  show  some  legal  ground  why  the  party 
pleading  should  not  be  bound  by  it,  which  if  the  plaintiff  will 
admit  and  enter  a  nolle  prosequiy  he  may  proceed  against  the 
others,  who  by  law  remain  liable. 

In  two -cases  cited  in  the  argument,  ChandUr  v.  Parku^ 
3  Esp.  76,  and  Jaffray  v.  Frthain^  5  Esp.  47,  it  was  held, 
that  in  a  joint  action  against  two  or  more,  where  one  pleaded 
infancy,  the  plaintiff  could  not  enter  a  noUt  protequi  and  pro- 
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ceed  against  the  other,  but  was  bound  to  discontinue  and  com-       Tattle 
mence  a  new  action.  ^ 


In  the  particular  case  just  stated,  a  different  rule  has  been 
adopted  in  New  York  and  in  this  State. 

In  Hartfuss  v.  Thompsanj  5  Johns.  R.  160,  it  was  decided, 
that  where  the 'plaintiff  declares  on  a  joint  and  several  contract, 
sued  as  a  joint  contract,  against  several,  and  one  pleads  infancy, 
or  gives  it  in  evidence,  the  plaintiff  may  enter  a  nolh  proHqui 
against  the  infant,  and  proceed  to  judgment  against  the  other 
defendants,  or  the  jury  may  find  a  verdict  for  the  infant  de- 
fendant, and  a  verdict  for  the  plaintiff  against  the  other  defend- 
ants. The  case  goes  expressly  upon  the  ground,  that  the 
matter  of  defence  was  personal  to  the  infant,  of  which  he  alone 
could  take  advantage,  and  the  assertion  of  which  did  not  de- 
stroy the  plaintiff's  right  of  action  against  the  other  defendants. 
The  court  say,  ^'  the  general  principle  that  the  plaintiff  must 
prove  a  joint  contract  when  he  brings  a  joint  suit,  is  not  intend- 
ed to  be  shaken  by  the  rule  which  the  court  have  thought 
proper  to  apply  to  this  case.  We  mean  to  confine  its  operation 
exclusively  to  the  case  of  a  defence  insisted  upon  by  one  of 
several  joint  debtors,  which  is  personal  to  him,  and  which  does 
not  go  to  the  discharge  of  all." 

The  same  principle  was  sanctioned  and  adopted  in  Massa- 
chusetts, upon  the  same  reasons.  Woodward  v.  JVVt9&aU,  1 
Pick.  600.* 

Although  therefore  there  is  a  difference  between  the  English 
cases  and  these,  as  to  the  application  and  extent  of  the  general 
rule  and  the  manner  in  which  it  shall  be  carried  into  effect  in 
practice,  yet  both  recognize  the  existence  and  affirm  the  au- 
thority of  the  general  rule  itself. 

In  Moravia  v.  HanUr^  2  Maule  &  Selw.  444,  one  defend- 
ant pleaded,  I .  non  assumpsit ;  2.  a  special  plea  of  bankruptcy ; 
3.  a  general  plea  of  bankruptcy.  The  plaintiffs  entered  a  nolU 
prosequi  in  this  form  ;  ^'  And  the  plaintiffs,  inasmuch  as  they 
cannot  deny  the  several  matters,  &c.  freely  here  in  court  con- 
fess, that  they  will  not  further  prosecute  against  said  D.  Hunt- 
er."    And  after  verdict  against  the  other  defendant,  it 


1  See  CuiiB  v.  Gordon^  13  Maine  R  (1  Sheplej,)  478, 479. 
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Tuttitt       contended  that  the  plaintifis  bad  confessed  the  non  astumpsu, 
(^'  as  well  as  the  other  pleas,  and  therefore  that  the  other  defend- 

ant  was  entitled  to  be  discha^ed.  And  the  counsel  endeav- 
oured  to  distinguish  this  case  from  that  of  JV*oAe  v,  hgham^ 
1  Wils.  89)  before  cited,  where  upon  a  plea  of  bankruptcy  by 
one,  and  a  nolh  prosequi  as  to  him,  it  was  held  that  the  plain- 
tiff might  well  take  judgment  against  the  other  severally.  And 
the  ground  of  distinction  relied  on  was,  that  here  there  was  a 
plea  of  non  atsumpsity  which  was  not  the  case  in  Wilson. 
But  the  court  held,  that  in  effect  the  nolle  prosequi  was  only  a 
confession,  that  as  regards  Hunter,  he  had  a  defence  upon  the 
matters  pleaded  by  him.  It  is  impossible  to  consider  this  case 
as  an  authority  for  the  position,  that  where  one  pleads  severally 
non  assumpsiiy  and  the  plaintiff  enters  a  nolle  prosequi  as  to 
him,  the  plaintiff  can  proceed  against  the  other.  It  would  be 
contrary  to  the  whole  course  of  authorities.  What  we  think 
the  court  meant  to  say  was,  that  as  the  defendant  Hunter  bad 
pleaded  a  matter,  which  was  personal  to  him,  which  entitled 
bim  to  his  discharge,  and  which  was  consistent  with  the  aver- 
ment of  an  original  joint  contract,  the  nolle  prosequi  and  con- 
fession should  be  deemed  to  apply  to  this  separate  matter  of 
discharge,  as  pleaded  by  the  bankrupt  severally,  and  not  as  a 
confession  that  he  did  not  originally  join  in  the  promise  declared 
on.  In  this  view  it  is  consistent  with  and  confirms  the  other 
authorities  cited.  That  such  is  the  effect  of  this  short  repon 
of  this  case,  is  manifest  from  the  fact,  that  the  same  court,  a 
few  months  preceding,   had  decided,  that  where  one  of  the  i 

joint  promisors  had  become  bankrupt  and  obtained  his  certifi-  I 

cate,  he  must  necessarily  be  joined  in  the  suit  in  the  first  in-  I 

S90        stance,  akhough  he  may,  if  he  will,  plead  his  certificate  in  dis-  | 

charge.     Bovill  v.  fFoody  2  Maule  k  Selw.  33. 

This  case  seems  at  variance  with  those  of  Chandler  v. 
Parkes  and  Jaffray  v.  Frebain,  that  if  the  suit  was  brou^t 
against  several,  including  an  infant,  the  plaintiff  could  not  enter 
a  nolle  prosequi  against  him  and  proceed,  but  must  discontinue 
and  bring  a  new  action.  The  distinction  we  believe  is,  be- 
tween infancy,  where  it  is  considered  that  the  promise  was 
void  ab  initio^  and  bankruptcy,  which  admits  the  promise  and 
relies  upon  matter   subsequent  in  discharge.     The  American 
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eases  having  gone  upon  the  assumptioo,  that  this  distinctioD  is  Tntde 
not  well  founded,  we  presume  that  the  same  rule  would  here  Cooper. 
apply  to  both  cases.  .  • 

The  case  otJUinor  v.  The  Meehania  Bank  of  AUxandria^ 
I  Petersi  46,  decided  in  the  Supreme  Court  of  the  United 
States,  differs  so  much  in  its  circumstances,  that  it  has  no  bear^ 
ing  upon  the  general  question.  It  was  debt  on  bond  agabst 
a  principal  and  four  sureties.  The  defendants  severed  in  their 
pleadings.  The  four  sureties  joined  in  their  pleas,  and  pleaded 
nme  pleas  in  bar,  to  two  of  which  the  plaintiffs  put  in  demur- 
rers, and  on  the  other  seven,  issues  were  joined.  Before  the 
principal  pleaded,  these  issues  were  tried  and  found  for  the 
plaintiffs,  and  damages  were  assessed.  Subsequently  the 
plamtifis  entered  a  nolU  pronqui  against  the  defendant  who 
was  principal  in  the  bond,  and  took  judgment  on  the  verdict 
against  the  other  four  defendants.  The  principal  had  judg- 
ment against  the  plaintiffs  for  his  costs.  These  proceedings 
were  had  in  the  Circuit  Court,  no  objection  was  made  to  the 
regularity  of  the  proceedings  and  judgment,  on  the  part  of  the 
defendants,  and  subsequently  a  writ  of  error  was  brought  to  re- 
verse this  judgment.  It  was  held,  that  there  was  no  sufficient 
ground  to  reverse  such  judgment. 

Several  circumstances  were  chiefly  relied  on  in  that  case, 
which  do  not  affect  the  general  question  ;  as  that  the  bond  was 
joint  and  several,  that  the  four  defendants  joined  in  their  pleas, 
which  pleas  were  several  and  distinct  from  those  of  the  princi- 
pal, that  they  joined  issue,  and  went  to  trial,  before  the  princi- 
pal appeared  and  pleaded,  which  they  were  not  obliged  to  do, 
and  so  in  effect  elected  to  have  a  several  trial,  that  the  co- 
defendant,  against  whom  the  nolk  prosequi  was  entered,  was  a  891 
principal  and  all  the  other  defendants  sureties,  so  that  they  had 
a  remedy  over  against  him  at  all  events,  for  all  the  sums  they 
might  be  compelled  to  pay  on  this  bond,  without  regard  to  the 
judgment  in  this  suit,  and  more  especially,  that  no  objection 
was  made  to  this  judgment  by  the  sureties  in  the  court  below. 
This  combination  of  circumstances  is  so  peculiar  and  distin- 
guishes the  case  so  entirely  from  the  one  under  consideration 
and  from  those  which  we  have  cited,  that  we  cannot  consider 
it  as  an  authority  opposed  to  the  principle  which  we  have  ad- 
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vanced,  nor  does  the  reasoning  of  the  court,  which  led  to  thai 
decision,  impugn  this  principle.  In  delivering  that  opinion, 
the  court  thought  it  proper  again  to  notice  the  fact,  that  the 
suit  was  on  a  joint  and  several  bond,  that  the  defendants  sever- 
ed in  their  pleas  from  the  principal,  that  the  trial  of  the  issues 
(which  ought  to  have  been,  by  the  regular  course  of  practice, 
deferred  until  the  cause  was  at  issue  as  to  all  the  parties,  or  the 
steps  of  the  law  taken  to  bring  them  into  Jefault,)  did  iiot  ap- 
pear to  have  been  opposed,  and  that  no  motion  was  made  in 
arrest  of  judgment,  or  for  a  postponement  until  a  trial  of  the 
issues  upon  the  pleas  of  the  principal  might  have  been  had. 
It  is  manifest  from  the  whole  course  of  the  reasoning,  that  it 
was  in  reference  to  these  peculiar  circumstances,  that  the 
court  determined  that  the  judgment  thus  rendered  ought  not  to 
be  reversed. 

Upon  a  review  of  all  the  cases,  we  think  there  is  no  one, 
which  throws  any  doubt  upon  the  rule  of  practice,  that  in  an 
action  upon  contract,  against  two  or  more,  the  contract  must 
be  proved  as  laid,  and  that  in  a  trial  upon  the  general  merits, 
the  plaintiff  cannot  have  a  judgment  against  one  or  more,  where 
all  are  not  liable :  That,  however,  there  is  an  exception  to  this 
rule,  established  by  the  English  precedents,  and  somewhat  modi- 
fied and  extended  by  the  American  cases,  that  where  a  defence 
can  be  made  by  one  or  more  of  the  defendants,  either  by  pies 
or  by  proof  on  the  trial,  which  admits  the  making  of  the  origi- 
nal joint  contract,  but  shows  matter  of  personal  exemption  oi 
discbarge,  whether  such  exemption  arises  from  an  incapacity  to 
contract,  as  in  case  of  coverture  or  infancy,  or  by  matter  oi 
subsequent  discharge,  as  in  case  of  bankruptcy,  but  whicA 
leaves  the  other  contracting  parties  liable  to  the  performance 
of  the  contract,  such  party  may  have  a  separate  judgment 
against  the  plaintiff,  and  the  plaintiff  may  have  a  valid  judgment 
against  the  other  contracting  parties. 

In  applying  this  rule  to  the  case  at  bar,  we  are  all  of  opin- 
ion, that  the  'case  falls  under  the  general  rule,  and  does  not 
come  within  the  exception.  The  record  and  report  show, 
that  the  three  defendants  never  made  the  joint  promise  declar- 
ed on,  either  in  form  or  in  legal  effect,  either  express  or  inv 
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plied.      The  pkt  of  Cooper  was,  that  he  never  promised       Tuttle 
jointly  with  Oould  and  Robbios,  and  the  verdict  affirms  the      Cooper, 
plea.     The  report  shows  the  evidence  upon  which  this  verdict  ^— — 
is  founded,  from  which  it  is  apparent,  that  the  verdict  proceed- 
ed upon  no  ground  of  incapacity  or  other  personal  disability 
which  admits  the  formal  promise,  denying  its  legality  ;  but  it 
shows  that  neither  in  point  of  fact  nor  in  point  of  law,  did  he 
enter  into  the  contract.     The  ground  of  the  plaintiff  was  not 
that  Cooper  did  the  act  or  assented  to  it,  but  that  he  was  a 
partner  and  bound  by  the  act  of  his  co-partners  ;  but  the  evi* 
dence  showed  that  as  to  this  transaction  he  was  not  a  partner. 
It  is  not  therefore  like  infancy  and  bankruptcy,  where  the  party 
is  liable  upon  bis  contract,  unless  he  himself  chooses  to  assert 
his  personal  privilege  in  defence. 

We  have  thought  it  proper  to  discuss  this  question  somewhat 
at  length,  inasmuch  as  several  cases  have  recently  been  before 
the  Court,  and  it  has  been  strongly  urged  upon  the  Court  that 
considerations  of  convenience  and  expediency  are  in  favor  of 
this  course  of  practice,  of  putting  actions  upon  contracts  upon 
the  same  footing  as  those  upon  torts,  and  allowing  the  plaintiff 
to  recover  against  one  or  more,  according  to  his  proof.  On 
questions  relating  to  the  forms  of  proceeding  in  the  administra- 
tion of  justice,  not  settled  by  precedent  and  practice,  or  plain 
and  obvious  analogy,  considerations  of  expediency  and  fitness 
are  undoubtedly  of  great  weight.  But  so  important  are  regu- 
larity and  uniformity  in  the  course  of  judicial  proceedings,  to 
the  rights  of  litigant  parties,  that  where  a  course  of  practice  is 
well  settled,  it  ought  not  to  be  departed  from,  unless  where  it 
would  work  great  injustice.  Whether  the  course  proposed 
would  be  the  most  expedient,  we  are  not  prepared  to  say.  It 
might  be  difficult  at  once  to  foresee  all  its  consequences. 
One  consequence  is  obvious,  that  a  plaintiff  might  be  tempted  MS 
to  embrace  persons  as  defendants,  with  a  view  to  disqualify 
them  as  witnesses,  if  he  were  to  incur  no  risk  but  that  of 
costs  ;  and  it  would  not  always  be  easy  for  the  party  relying 
upon  the  testimony  of  such  persons  to  avoid  the  effect  of  such 
a  joinder.  But  without  going  at  large  into  the  question  of  ex- 
pediency, we  think  this  course  of  practice  is  settled  by  judicial 

»7 
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Tattle       precedent,  that  it  does  not  bterfere  with  the  righto  or  parties, 
f^JL„^      tnd  therefore  that  it  must  be  pursued  io  the  present  and  similar 

JUaHan  averruUd. 


CoMMOirwfiALTH  verstis  Jonas  Estabrook* 


A  mmU  tmilduif  oo  the  muim  Ioc  with  a  dwelliogboMe.  at  the  dbtaaea  of  hrtfSn 
roda  from  it,  wiib  a  paMage-waj  betwaen  tbeoi,  is  not  an  apaitanat  or  dapeodaaw 
of  the  dwellinghoaae,  thoogh  the  muim  pertoo  oocupicf  the  whole  lot,  inelodmg  thf 
ho«M  and  building. 

A  lioeiiM,  therafora,  to  the  oooopant,  which  authoruci  him  lo  nil  epirilMM 
liquors  at  hie  dwellioghouM,  will  not  jtiiii^  him  in  lelling  them  at  the  aamll 


This  was  an  indictmeDt  for  selling  spirituous  liquors,  and 
permitting  the  purchasers  to  drink  them,  in  a  buildmg  of  the 
defendant,  not  an  apartment  or  dependence  of  his  dwelling- 
bouse,  he  being  only  licensed  to  sell  spirito  in  his  dwellinghouse 
and  the  apartments  and  dependencies  thereof. 

At  the  trial,  before  Morton  J.,  the  following  facts  were  ad- 
mitted or  proved.  The  defendant  was  an  innholder  at  Brigli- 
tOD,  duly  licensed,  and  kept  a  large  public  house,  to  which 
many  drovers  who  brought  cattle  to  the  Brighton  fair,  and  pur- 
chasers of  cattle,  resorted.  In  this  tavern  he  kept  a  bar-room 
where  spirituous  liquors  were  sold,  as  is  usual.  He  had  a 
number  of  pens  for  the  accommodation  of  the  catde  of  his 
customers,  the  drovers,  which  pens  were  at  a  distance  of  from 
forty  to  forty-five  rods  from  his  tavern,  and  on  a  different 
street,  but  inclosed  within  the  exterior  fence  of  the  same  lot 
of  land  with  the  tavern.  Upon  this  street,  in  a  comer  of  one 
of  the  cattle  yards,  the  defendant  had  a  small  building,  con- 

>  See  Celumium  Mamif.  Co.  ▼.  Duiek,  13  Pick.  125, 138. 

It  is  now  proTided,  that  when  any  action  fonnded  on  contract,  is  bron^t 
■gainst  seferal  persons,  the  plaintiff  may  be  allowed,  at  any  time  bcfine  the 
eanse  is  argued  to  the  Juiy,  and  if  there  is  no  such  argument,  at  any  time 
before  it  is  eommitted  to  the  jury  by  the  court,  to  disoontinne,  as  against 
any  of  the  defendants,  upon  payment  of  costs  to  tliem  as  in  case  of  nonsuit, 
and  on  such  other  terms  as  the  court  shall  direct,  Slc  Refised  Stet  e.  lOQ 
|7. 
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taioiog  only  one  room,  id  which  there  was  «  iMir,  which  was 
furnished  with  liquor  from  the  bar  of  the  defendant's  house, 
and  with  pens,  ink  and  paper  to  accommodate  the  sellers  and 
purchasers  of  cattle.  This  small  building  had  been  used  for 
some  years  for  the  same  purposes,  and  was  kept  open  by  the 
defendant  on  Mondays  for  several  weeks  before  the  indictment 
was  found,  and  liquors  were  sold  there  to  all  persons  who  call- 
ed for  them,  which  they  drank  there,  some  of  them  being 
guests  at  his  tavern  and  some  not.  The  distance  of  this  build- 
ing from  the  defendant's  tavern  is  more  than  fifty  rods  by  the 
public  highway  ;  but  there  is  a  nearer  way  to  this  building,  by 
a  lane  or  open  passage-way  over  the  defendant's  land,  by 
which  the  distance  is  forty-five  rods.  The  pens  and  other 
inclosures  of  the  defendant  are  separated  from  one  another  by 
fences,  between  the  tavern  and  the  small  building;  but  the 
passage-way  to  the  small  building  is  wholly  open. 

The  defendant  contended  that  the  small  building  was  an 
apartment  or  dependence  of  the  house,  as  much  as  a  bowling- 
alley,  tent,  &c.  being  inclosed  within  the  fence,  and  on  the 
same  lot  of  land,  and  supplied  from  the  same  bar,  used  for  a 
temporary  purpose  and  intended  for  the  same  customers,  and 
used  as  it  had  been  before  the  defendant's  license  was  granted. 
But  the  judge  instructed  the  jury,  that  the  small  building  could 
not  be  deemed  in  law  an  apartment  or  dependence  of  the  house, 
so  as  to  authorise  the  defendant  to  sell  spirits  in  it. 

A  verdict  was  found  for  the  Commonwealth,  which  was  sub- 
ject to  the  opinion  of  the  whole  Court. 

S.  D.  Parker^  for  the  defendant,  cited  Goff  v.  Fowkfy 
3  Pick.  300. 

Siearw^  for  the  Commonwealth,  cited  Si.  1786,  c  68, 
§  10,  14. 

Parker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
The  building  erected  by  the  defendant,  which  was  used  for  the 
purpose  of  selling  spirituous  and  mixed  liquors,  and  in  which 
such  liquors  were  sold,  is  not  within  the  license  for  a  tavern, 
unless  it  can  be  considered  as  a  dependency  of  the  house  which 
was  so  licensed.  The  distance  from  the  dwellinghouse  is 
alone  suflicient  to  deprive  it  of  this  character.  The  least  dis- 
tance 18  forty-five  rods,  and  by  the  usual  road  it  is  fifty  rods. 
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It  is  a  separate,  independent  establishment,  and  cannot  lawfully 
be  used  for  the  purposes  above  mentioned,  without  a  separate 
license. 

It  is  only  by  implication,  that  buildings  separate  from  ibe 
tavern-house  can  be  considered  as  covered  by  the  license  ;  for 
by  the  first  section  of  the  statute,  it  would  appear  to  be  the 
house  alone  that  was  licensed  ;  but  it  was  evidently  intended 
by  the  legislature,  as  appears  from  other  parts  of  the  statute, 
and  particularly  from  the  form  of  the  recognizance  required  to 
be  taken  from  innholders,  that  contiguous  buildings,  or  build- 
ings not  contiguous,  used  with  the  house  as  part  of  it,  should 
be  considered  as  within  the  license,  as  well  as  within  the  pro- 
hibitory clause  of  the  statute.  Such  was  the  case  cited  from 
3  Pick.  300 ;  in  which  there  was  a  store  two  or  three  rods 
from  the  house,  and  adjoining  to  a  shed  used  for  the  accommo- 
dation of  travellers,  the  chamber  of  which  store  was  used  as  a 
dining  room  and  in  which  beds  were  set  up  for  occasional  use. 
The  Court  held  the  store  to  be  included  in  the  license,  be- 
cause so  connected  with  the  inn  as  to  be  a  dependency  and 
within  the  curtilage  of  the  inn.  But  this  case  differs  in  every 
respect ;  the  building  was  not  in  any  way  connected  with  the 
tavern-house,  was  not  within  the  curtilage,  and  was  used  only 
for  the  purpose  of  selling  liquors  from  it.^ 

Motion  for  new  trial  overruled. 


Benjamin  Melvin,  Junior,  versus  Phineas  Whiting. 

TIm  excfaHiTe,  nninterrapled  ate  aod  enjoynient  for  the  period  o(  forty  yean,  of  u 
euemeDt,  or  iocorporeal  rights  afiecting  the  land  of  another  person,  ie  mflicHaC  to 
establish,  in  this  Commonwealth,  a  right  and  title  by  prescription. 

Trespass  on  the  case  for  the  destruction  of  the  plaintiff's 
exclusive  right  to  a  fishery  in  Merrimack  river  in  front  of  the 
defendant 's  lot  and  neai*  the  bank  of  the  river  included  in  the  k>t. 

The  plaintiff's  claim  was  founded  on  an  immemorial  use  and 
enjoyment  of  the  fishery  ;  and  at  the  trial,  before  Wildt  J.,  ha 
offered  evidence  tending  to  show  that  he  and  those  under  wnoro 

>  See  3  Chittj  on  Crim.  Law,  (4th  Am.  e^.)  1103, 1106,  and  note^ 
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he  claimed,  had  had  quiet  and  peaceable  possession  of  the  same      Me/vin 
for  more  than  sixty  years  before  the  injury  complained  off ;  and     whitinfl; 
contradictory  evidence  was  introduced  by  the  defendant.    The        296 
jury  were  instructed  to  find  for  the  plaintiff,  if  they  should  be 
satisfied  by  the  evidence,  that  he  and  those  under  whom  he 
claimed  had  had  possession  of  the  fishery  for  sixty  years  ;  oth* 
erwise  to  find  for  the  defendant. 

The  phintiff  contended  that  if  he  had  had  forty  years'  ex- 
clusive possession  and  use  of  the  fishery,  it  would  be  sufficient 
to  establish  his  title  to  the  easement  by  prescription.  This 
point  was  overruled,  but  the  judge,  intending  to  reserve  the 
question  in  case  a  verdict  should  not  be  found  for  the  plaintiff 
under  the  foregoing  instructions,  directed  the  jury  to  con* 
sider  the  evidence  and  ascertain  whether  the  plaintiff  and  those 
under  whom  he  claimed,  had  had  forty  years'  exclusive  and 
uninterrupted  possession  of  the  fishery. 

The  jury  returned  a  verdict  for  the  defendant ;  and  they 
also  found  that  the  plaintiff  and  those  under  whom  he  claimed, 
had  had  forty-one  years'  exclusive  and  uninterrupted  posses- 
sion  of  the  fishery.  If  in  the  opinion  of  the  Court  the  jury 
ought  to  have  been  instructed  that  forty  years'  uninterrupted 
enjoyment  of  an  easement  was  suflicient  to  establish  a  title  by 
prescription,  a  new  trial  was  to  be  granted  ;  otherwise  judg* 
ment  was  to  be  rendered  according  to  the  verdict. 

T.  Puller  and  J.  R.  Mams^  for  the  plaintiff,  cited  Anc.     OdSnn 
Charters,  &c.  215  ;  St.  1786,  c.  13,  §  1  ;  St.  1807,  c.  75, 
§  1  ;  3  Dane's  Abr.  353  ;    Oayetty  v.  Bethune^  14  Mass.  R. 
52  ;  Odiome  v.   Wadty  5  Pick.  421  ;  Coolidge  v.  Learned^ 
8  Pick.  5()4. 

Steams  and  JTbar,  for  the  defendant,  cited  Binney  v.  Propri* 
eton  ^e.  in  Hull^  5  Pick.  505  ;  Devereux  v.  Elkins,  5  Dane's 
Abr.  568  ;  3  Dane's  Abr.  254  ;  3  Stark.  Ev.  1204  ;  Viner's 
Abr.  Preseriptiouy  M;  2  Rol.  Abr.  269  ;  Hull  v.  Homer y 
Cowp.  108;  Co.  Lit.  115a;  3  Cruise's  Dig.  521,  tit.  31, 
PrescriptioUj  c.  1,  §  25. 

Wilde  J.  afterward  drew  up  the  opinion  of  the  Court.  The 
plaintiff's  counsel  now  move  for  a  new  trial,  contending  that 
forty  years'  quiet  and  uninterrupted  and  exclusive  enjoyment 
of  an  easement  is  sufficient  in  this  Commonwealth  to  establish 
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Mtlfin       a  good  tide  bj  prescriptioo.    It  was  agreed  at  the  trial  that  thii 
iKTMHw^g      question  should  be  reserved  for  the  consideration  of  the  Court, 
"""■■""■"   if  the  jury  should  find,  as  they  did,  that  the  evidence  to  prove 
sixty  years'  possession  was  insufficient. 

In  CooUdge  v.  Learned^  8  Pick.  504,  it  was  decided, 
that  the  time  of  legal  memory  or  prescription  in  this  Common- 
wealth does  not  extend  further  back  than  sixty  years.  This 
period  was  fixed  on  as  limiting  the  time  of  legal  memoiy,  in 
analogy  to  the  St.  1786,  e.  13,  limiuog  the  time  for  bringing 
actions  by  writ  of  right.  By  the  same  principle  of  analogy  the 
time  of  legal  memory  was  limited  by  the  courts  of  England  to 
the  reign  of  Richard  I.,  that  being  the  limitation  to  a  writ  of 
right  by  Stat.  Westm.  1. 

It  was  the  opinion  of  Aoile,  (2  Roll.  Abr.  269,)  that  when 
the  limitation  of  a  writ  of  right  was  reduced  by  the  St.  32  Aen. 
8,  e.  3,  to  sixty  years,  a  similar  reduction  should  have  been 
made  in  the  limitation  of  the  time  of  legal  memory.  This 
opinion  was  not  adopted  by  the  English  courts,  but  in  CooKdge 
▼•  Learned  it  is  nodced  with  approbation,  and  the  reasoning  is 
said  to  be  solid  and  satisfactory.  Upon  similar  reasoning,  as 
applicable  to  our  statute  of  limitations  of  1786,  that  case  was 
decided ;  and  the  same  reasoning  seems  to  apply  with  equal 
force  to  the  St.  1807,  c.  75,  by  which  the  limitation  of  the 
writ  of  right  was  reduced  to  the  term  of  forty  years.  A  writ 
of  right  is  the  highest  writ  in  the  law,  and  if  this  is  barred  by 
the  adverse  possession  of  any  lands  or  other  real  estate,  for 
forty  years,  no  reason  can  be  given  why  the  use  and  enjoyment 
of  an  easement  for  a  like  term  of  time  should  not  make  a  good 
title  by  prescription.  It  is  said  in  Viner,  that  ^^  it  was  reason 
that  the  inquiry  in  a  prescription  should  be  limited  as  well  as  in 
a  writ  of  right,  being  more  base  than  that ;  for  it  would  be  hard 
to  put  juries  to  inquire  of  things  so  ancient.''  17  Vin.  Abr. 
272,  Prescriptionj  M.  On  this  principle  the  time  of  legal 
memory  in  England  was  limited  to  the  commencement  of  the 
reign  of  Richard  I.  The  same  reason  exists  for  limiting  it 
here  to  the  period  of  forty  years.  Upon  a  like  analogy  to  an- 
other clause  in  the  statute  of  limitations,  it  has  been  established 
that  the  adverse,  uninterrupted  use  and  enjoyment  of  an  ease- 
for  the  period  of  twenty  years,  is  sufficient  to  authoriaa 
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die  presumption  of  a  grant ;  <<  For,"  says  Starkie,  **  as  an  ad-      Meivin 
verse  possession  of  that  duration  will  give  a  possessory  title  to     whUioff. 
the  land  itself,  it  seems  to  be- also  reasonable  that  it  should  af-  " 

ford  a  presumption  of  right  to  a  minor  interest  arising  out  of 
the  hnd."    3  Stark.  Ev.  1215. 

For  these  reasons,  and  upon  these  authorities  and  decis* 
ions,  we  are  of  opinion,  that  the  exclusive,  uninterrupted  use 
and  enjoyment  of  an  easement,  or  incorporeal  right,  affecting 
the  lands  of  another,  for  the  period  of  forty  years,  is  suffi- 
cient to  establish  in  this  Commonwealth  a  good  right  and  title 
by  prescription.  In  thus  deciding,  we  adopt  and  follow  the 
principles  of  the  English  law  of  prescription,  rejecting  only 
that  part  of  the  doctrine  which  is  inapplicable  to  this  coun* 
try,  and  which  even  in  England  renders  the  law  of  prescrip- 
tion, at  the  present  day,  of  very  little  practical  utility  and 
importance.^ 

JV*ei9  trial  granUd. 


RoTAL  Makepeace,  in  Review,  versus  The  President 
and  Fellows  of  Harvard  College. 

TIm  pftjet  of  a  aoCe  fi>r  $  4810,  agreed  with  the  maker,  that  if  the  maker  would  eoM- 
vej  to  him  oertaio  bod,  the  lom  of  $  8200  ahooid  be  allowed  to  him  opoa  the  nole. 
mad  if  any  lan  ahovld  be  paid  io  eafh  or  olherwiw,  doable  the  amooot  paid  •hoold 
be  indorsed  opoo  the  note,  and  that  opon  raceiring  a  convejranoe  of  the  land  and 
the  maker*!  note  for  $  600,  payable  in  one  year  with  interest,  the  firat  note  ■hoaM 
be  given  np  ;  and  in  this  agreement  was  the  clause,  '*  the  aboTe  amngement  is  to 
be  carried  into  effect  in  three  months.'*  The  hnd  was  conveyed  within  the  three 
months,  and  $  8200  indorsed  as  paid  on  the  note  ;  but  no  other  payment  and  no 
note  for  $  600  was  made  or  tendered  within  the  three  months.  It  was  A«/d,  that 
the  note  was  not  a  penalty  to  enforce  the  performance  of  some  other  obligation,  but 
that  it  was  evidence  of  a  subsisting  debt  to  the  aroonnt  of  it,  and  that  the  agree- 
ment  was  in  the  nature  of  a  composition,  the  conditions  of  which  most  be  strictly 
complied  with,  and  that  the  maker  had  not  complied  with  the  conditions  of  the 
agreement,  and  therefore  the  payee  was  entitled  to  reoorer  the  balance  of  the  aolt 
•ftor  dedaeting  the  $  8800. 

This  was  a  review  of  an  action  of  assumpsit  brought  by 
Harvard  College  against  Makepeace,  in  which  judgment  was 

>  See  eanei  eited  in  3  Hilliard*a  Abr.  178  sf  Mtq.;  Used  j.Jfori^fUU,  18 
Piok.  i>7:  lUvbrd  8tal.  e,  119. 
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rendered  agaiDst  Makepeace  by  the  Court  of  Common  PJmOi 
in  June  1827,  upon  a  default,  for  $  1353*59  and  costs. 

The  parties  stated  the  following  facts. 

The  original  action,  which  was  commenced  in  February 
1826,  was  founded  upon  a  promissory  note,  dated  March  15tb, 
1824,  made  by  Makepeace  to  the  college  for  $4310*50,  on 
demand  with  interest.  At  the  foot  of  the  note  is  the  follow- 
ing memorandum  of  an  agreement,  without  any  signature :  «* 
*^  It  is  agreed,  that  if  the  said  Makepeace  shall  convey  to  the 
said  President  and  Fellows,  one  undivided  fifth  part  of  four 
lots  of  land,  lying,  &c.  the  sum  of  $3200  shall  be  allowed 
therefor  towards  the  above  note.  And  if  any  sum  shall  be 
paid  in  cash  or  otherwise,  double  the  amount  so  paid  is  to  be 
indorsed  upon  the  said  note.  And  upon  receiving  a  convey- 
ance of  those  lands  and  said  Makepeace's  note  for  $  500,  the 
above  note  is  to  be  given  up,  if  such  was  the  understanding  of 
Judge  Davis.  The  above  arrangement  is  to  be  carried  into 
execution  in  three  months." 

The  note  and  memorandum  are  in  the  handwriting  of  .Mr. 
Stearns,  then  the  attorney  of  the  college,  at  whose  office  the 
note  was  made  on  the  day  it  bears  date.  Judge  Davis  was 
then  the  treasurer  of  the  college. 

Makepeace  produced  the  following  memorandum  of  an 
agreement  in  the  handwriting  of  Mr.  Stearns:  —  ^^  March 
15th,  1824.  Whereas  Royal  Makepeace  has  this  day  made 
his  promissory  note  to  the  President  and  Fellows  of  Harvard 
College,  for  $4310*50,  payable  on  demand  with  interest;  — 
this  is  to  make  known  the  agreement  of  the  treasurer  of  the 
said  college  with  said  Makepeace,  that  upon  his  conveying  to 
the  college  one  undivided  fifth  part  of  four  lots  of  land,  &c. 
Hid  giving  his  note  to  the  said  treasurer  for  the  sum  of  $  500, 
payable  in  one  year  with  interest,  said  note  of  $4310*50  is  to 
be  given  up,  provided  however,  that  the  said  Makepeace's 
note  for  $  500  shall  be  with  a  satisfactory  surety,  if  that  was 
the  understanding  of  Judge  Davis,  when  the  above  agreement 
was  made.  The  above  agreement  is  to  be  carried  into  execu- 
tion within  three  months.  (Signed)  Asahel  Stearns,  attorney 
to  President  and  Fellows  of  Harvard  College." 

It  does  not  appear  whether  the  writing  at  the  foot  of  the 
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note  was  made  at  the  same  time  with  that  produced  by  Make* 
peace,  or  not. 

The  note  in  question  originated  in  the  following  manner. 
The  Cambridge  and  Concord  Turnpike  Corporation  were  in- 
debted to  the  college  on  a  bond  for  ^  3486*93,  and  their  abili- 
ty to  pay  the  bond  depended  entirely  upon  their  recovering  a 
large  sum  which  they  claimed  to  be  due  from  Makepeace  ;  . 
and  while  an  action  was  pending  against  Makepeace  for  the  re- 
covery of  the  same,  they  agreed  that  if  they  should  recover 
judgment,  they  would  assign  to  the  college  such  a  portion  of 
the  judgment  as  should  be  equal  to  the  amount  due  to  the  col- 
lege  upon  their  bond  :  to  which  agreement  however  Make- 
peace was  not  privy.  A  judgment  was  afterward  recovered 
by  the  turnpike  corporation  against  Makepeace  for  $6000. 
Not  long  before  that  judgment  was  recovered,  Makepeace  fail- 
ed  in  trade,  and  he  had  compromised  with  most  of  his  credi* 
tors.  When  he  was  applied  to  by  the  agent  of  the  turnpike 
corporation  for  payment  of  the  judgment,  he  stated  his  inability 
to  pay  it,  and  the  agent  then  agreed  with  him,  that  if  he  would 
procure  a  discharge  of  the  college  claim  against  the  turnpike 
corporation,  a  like  amount  of  the  judgment  should  be  discharg- 
ed. Under  this  agreement  Makepeace  applied  to  Davis,  the 
treasurer  of  the  college,  and  it  was  agreed  between  them,  that 
upon  the  conveyance  of  the  lands  described  in  the  foregoing 
memorandum  and  the  payment  of  $  500  in  one  year  with  in- 
terest, to  be  secured  by  note  with  a  satisfactory  surety,  the 
college  should  discharge  their  demand  against  the  turnpike 
corporation.  As  Makepeace  had  it  not  in  his  power  at  that 
time  to  make  a  title  to  the  lands  or  give  security  for  the  pay- 
ment of  the  money,  three  months  were  to  be  allowed  him  for 
that  purpose.  Makepeace  and  the  agent  of  the  turnpike  cor^ 
|K>ration  uere  referred  to  Mr.  Steams,  as  attorney  for  the  col-* 
lege,  to  Hiiivv  the  necessary  writings  for  effecting  the  foregoing 
agreement,  the  substance  of  which,  as  understood  by  Mr. 
Stearns  from  Makepeace  or  Davis,  or  both,  was  intended  to 
be  stated  in  the  memorandum  delivered  to  Makepeace,  and 
in  that  at  the  bottom  of  the  note  for  $4310*50.  Upon  the 
execution  of  that  note  and  of  the  memorandum,  the  bond 
of  the  turnpike  corporation  was   gi*^en  up  to  the  president 

VOL.  X.  20  306 
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thereof,  who  was  present,  and  who  at  the  same  time  dis* 
charged  the  same  sum  of  j^  4310*50  of  the  judgment  against 
Makepeace. 

Makepeace  made  the  conveyance  of  the  lands  referred  to, 
within  the  three  months,  and  an  indorsement  was  made  upon 
his  original  note,  but  without  his  privity,  as  follows  :  —  ^^  April 
3^,  1824.  Received  $  3200  by  two  deeds  of  the  land  men- 
tioned in  the  memorandum  below  the  within  written  note?' 
The  value  of  the  lands  did  not  exceed  $  1 600,  and  they  were 
estimated  at  that  sum  by  the  college  agents  when  the  agreement 
respecting  them  was  made.  No  note  for  $  500,  with  or  with- 
out surety,  was  tendered  by  Makepeace  to  the  college. 

Part  of  the  amount  recovered  in  the  action  under  review, 
has  been  levied  on  the  judgment* 

The  parties  agreed  that  upon  these  facts  the  Court  should 
enter  judgment  for  the  college  for  such  sum  as  they  were  enti- 
tled to  recover. 

SUamij  for  the  original  plaintifli,  said  the  agreement  be- 
tween the  parties  was  in  the  nature  of  a  composition  collateral 
to  the  note  ;  and  that  as  the  conditions  of  it  had  not  been  com- 
plied with  within  tliree  months,  the  plaintiffs  had  a  right  of  ac- 
tion upon  the  note  for  so  much  of  it  as  had  not  been  paid  by 
the  conveyance  of  the  lands.  Tufts  v.  Kidder ^  8  Pick.  537  ; 
Heatkeote  v.  Crookahanksy  2  T.  R.  24  ;  Cumber  v.  WatUj 
1  Str.  426  ;  Upham  v.  Smith,  7  Mass.  R.  265  ;  Dow  v. 
Tuttky  4  Mass.  R.  414  ;  Shed  v.  Pierce,  17  Mass.  R.  623  ; 
Sewell  V.  MusBon,  I  Vem.  210 ;  Mackenzie  v.  Mackentiej 
16  Ves.  372. 

Fay,  for  the  original  defendant.  The  note  and  memoranda 
are  to  be  construed  together  as  one  instrument ;  Hunt  v.  Iai> 
wmorCj  5  Pick.  395  ;  Stocking  v.  FairchiU,  ibid.  181  ;  and 
the  agreement  was,  that  Makepeace  should  convey  certain 
lands  to  the  college  and  pay  them  $  500  in  discharge  of  a  debt 
due,  not  from  himself,  but  from  other  persons,  and  the  note  for 
$  4310  was  merely  a  penalty  to  secure  the  performance  of  this 
agreement.  2  Com.  Contr.  537  ;  Jletley  v.  Weldon,  2  Bos. 
k  Pul  353  ;  Sloman  v.  Walter,  1  Bro.  C.  C.  418 ;  Dennii 
V.  Cummingi,  3  Johns.  Cas.  297  ;  Merrill  v.  Merrill,  15 
Mass.  R.  488.     No  intimation  is  contained  in  the  writtng*,  thai 
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he  was  to  be  held  liable  for  the  whole  excess  of  the  note   Makepeace 
Second  $  3200,  in  case  he  should  not  comply  strictly  with  the      Harvard 
terms  of  the  contract.     If  the  position  of  the  counsel  on  the      Cdiege. 
other  side  is  correct,  Makepeace  is  as  much  liable  for  the  whole 
amount  of  the  note  in  suit  as  for  the  balance  in  question.    Even 
supposing  the  college  to  be  equitable  assignees  of  the  turnpike 
corporation,  they  could  not  have  recourse  to  the  original  debt ; 
that  had  disappeared,  and  so  the  agreement  is  not  within  the 
cases  of  composition  with  creditors.    Ex  parU  BenneU^  2  Atk. 
527.     As  to  the  construction  of  contracts  of  this  kind,  he  cited 
Orr  V.  Churchill,  I  H.  Bl.  227  ;  Meholb  v.  Maynard,  3 
Atk.  519 ;  HolUs  v.  Wysty  2  Vern.  289 ;  Strode  v.  Parker, 
ibid.  316 ;  Perkins  v.  Lyman,  1 1  Mass.  R.  76  ;  Steame  v. 
Barren,  1  Pick.  451  ;  Chitty  on  Contr.  336  ;  Taylor  v.  San- 
difwrd,  7  Wheat.  13. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court* 
The  only  question  in  this  case  is,  for  what  sum  judgment  shall 
be  rendered.  The  first  point  for  the  consideration  of  the  Court 
is,  what  was  the  nature  of  the  contract  between  these  parties. 
•  We  agree  with  the  original  defendant's  counsel,  that  the  sev- 
eral instruments  made  at  one  and  the  same  time,  and  having 
relation  to  the  same  subject  matter,  must  be  taken  to  be  parts 
of  one  transaction  and  construed  together,  for  the  purpose  of 
showing  what  was  the  true  contract  between  the  parties.  For 
this  purpose  the  memorandum  subjoined  to  the  note,  and  ako 
the  separate  memorandum,  signed  by  the  plaintiffs'  attorney, 
and  making  known  an  agreement  of  the  parties  respectively, 
are  all  to  be  considered  together.' 

The  defendant  contends  that  the  note  or  obligatory  part  of 
this  contract,  is  a  penalty,  to  enforce  the  performance  of  some 
other  obligation.  The  plaintiffs  contend  that  it  is  the  acknowl- 
edgment of  an  actual  subsisting  debt,  and  that  the  memoran* 
dum  contains  a  conditional  executory  undertaking  on  the  part 
of  the  holder  to  accept  a  smaller  sum  in  satisfaction,  in  nature 
of  a  composition. 


1  See  6iMay  ▼.  Hotden,  anU,  250 ;  Steph«n»  y.  Baird,  9  Cowen,  274 ;  Hmf 
▼.  LnwniMrtf,  5  Pick.  396 ;  DHUngkam  ▼.  EitdLy  3  Dan«,  23 ;  Bogtn  ▼.  J&Me* 
immd,  13  WecdeU,  114 ;  Pmrry  ▼.  HMtn,  22  Pick.  275, 276. 
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Were  we  constrained  to  put  a  constroction  upon  this  contract 
without  reference  to  the  circumstances  under  which  the  parties 
negotiated,  and  having  reference  only  to  the  terms  of  their  con- 
tract as  written,  we  should  adopt  the  latter  construction.  A 
jwomise  to  pay  a  precise  sum  in  dollars  and  cents,  on  demand, 
with  ifUertiti  is  strong  evidence  of  a  debt  to  that  amount  actu- 
aUy  due.  Upon  this  view,  the  two  memoranda,  between  which 
there  are  some  dbcrepancies,  can  be  reconciled. 

Had  the  conveyance  of  the  land,  and  the  giving  of  the  note, 
been  the  main  object  of  the  contract,  and  the  promise  to  pay 
the  larger  sum  defeasible  upon  the  performance  of  that  con- 
tract, it  might  with  more  reason  have  been  contended  that  such 
sum  was  a  penalty.  But  considering  it  as  a  subsisting  debt, 
and  the  undertaking  of  the  holder,  as  an  agreement,  for  the 
benefit  of  the  promisor,  for  a  discharge  upon  the  payment  of  a 
less  sum,  there  is  nothing  remarkable  in  giving  the  promisor 
the  option  to  discharge  his  debt  in  any  one  of  several  different 
ways,  or  in  expressing  such  agreement  by  distinct  and  separate 
securities. 

Accordingly  several  such  modes  are  provided.  By  the  sep 
arate  memorandum,  upon  the  defendant's  conveying  the  lands 
and  giving  his  note  for  $  500,  payable  in  one  year,  with  satis- 
factory security,  the  note  is  to  be  given  up.  By  the  memoran- 
dum on  the  note,  it  is  stipulated,  that  if  the  lands  are  conveyed, 
$  3300  are  to  be  allowed  therefor ;  that  if  any  sum  of  money 
shall  be  paid,  double  the  amount  shall  be  indorsed  ;  and  upon 
receiving  a  conveyance  of  the  lands,  and  a  note  for  $  500,  if 
such  was  the  agreement  of  Judge  Davis,  the  note  is  to  be 
given  up.  But  the  stipulations  in  both  memoranda,  were  upon 
the  condition  that  the  arrangement  should  be  carried  into  effect 
in  three  months. 

By  the  statement  of  facts,  it  is  left  in  doubt,  whether  the 
memorandum  was  made  upon  the  note  at  the  time  when  the 
note  was  executed.  If  it  was  intended  seriously  to  draw  this 
fact  in  question,  it  should  have  been  put  in  issue  and  tried  by  a 
jury.  The  memorandum  being  found  to  be  in  the  handwriting 
of  Mr.  Steams,  who  was  at  the  time  the  attorney  of  the  plain- 
tifi,  and  it  appearing  to  relate  to  the  mode  of  payment  and  to 
contain  stipulations  in  favor  of  the  signer  of  the  note,  the  strong 
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presumption  Is,  that  it  was  written  at  the  time  the  note  was   Iftkepeaee 
signed,  and  to  constitute  a  part  of  the  same  contract.     Stocking     Harvard 
V.  FairehiUj  5  Pick.  181,  [3d  ed.  182,  note  1  ;]   Penniman      CoUege. 
7.  Hartikom^  13  Mass.  R.  87.     This  being  the  presumption 
of  law,  and  there  being  no  evidence  to  control  it,  it  must  be 
:tken  that  the  memorandum  was  written  at  the  same  time  tha* 
the  note  was  written,  and  to  constitute  part  of  the  contract. 

Regarding  the  note  as  evidence  of  a  subsisting  debt,  and  the 
memoranda  as  containing  stipulations  on  the  part  of  the  holder, 
for  different  modes  of  composition  and  payment,  they  are  in* 
telligible  and  consistent  with  each  other,  which  they  hardly, 
would  be,  were  the  note  to  be  regarded  as  a  penalty. 

Taking  the  note  and  the  memoranda  together,  we  are  satis-  304 
fied  that  they  prove  that  the  defendant  was  justly  indebted  to 
the  plaintiffs  in  the  full  amount  specified  in  his  note  ;  that  in 
satisfaction  and  discharge  of  that  debt,  the  plaintiffs  agreed  to 
receive  one  half  of  the  amount  in  cash,  if  paid  in  three  months  ; 
or  a  conveyance  of  the  lands,  and  a  note  with  surety  for  $  500, 
in  full  discharge  ;  or  a  conveyance  of  the  land,  in  satisfaction 
of  $  3200  ;  both  upon  the  like  condition,  of  being  given  within 
three  months. 

Whether  an  executory  contract  to  take  a  smaller  sum  in  dis 
charge  of  a  larger,  or  for  a  collateral  thing,  without  satisfaction 
and  actual  acceptance,  is  binding  in  law,  or  whether  such  a 
contract  must  be  considered  both  in  law  and  in  equity  as  void 
for  want  of  consideration,  are  questions  which  it  is  not  now 
necessary  to  discuss.  Heathcott  v.  Crookshanks^  2  T.  R.  24  ^ 
Upham  V.  SmUk^  7  Mass.  R.  265.  And  the  question  is  mucii 
discussed  and  the  authorities  cited  in  Howe  v.  Mackay^  5 
Pick.  44.> 

But  if  an  executory  agreement  to  accept  a  smaller  sum  in 
satisfaction  of  a  larger  were  valid  and  binding  in  law,  it  coald 
not  avail  the  defendant,  because  we  are  all  of  opinion,  that  such 
undertaking  in  the  present  case  was  conditional,  and  the  con-         ^ 
dition  has  not  been  complied  with. 

■  See  Harrison  t.  Oom,  2  Johni.  R.  448;  Ssymmcr  ▼.  Mintwm,  17  Johna. 
R.  109;  hman  ▼.  ChiswM,  1  Cowen,  199;  Cftiqmum  ▼.  Pkmix,  4  Pai^, 
406;  /oner  ▼.  BvUitt,  2  Littell,  49 ;  Laiapee  ▼.  PeeolUr,  2  Wash.  Giro.  C.  R. 
leO;  JMHJfnNM  ▼.  GJMf,  1  Da]laa,217. 


Digitized  by  Google  I 


304 


MIDDLESEX. 


Makepeace 

0. 

Harvard 
College. 


905 


The  land  was  conveyed  within  the  time  stipulated,  and  ac- 
cording to  the  agreement  was  received  in  dischaige  of  the  debt 
to  the  amount  of  $3200.  The  balance  was  to  be  paid,  either 
in  cash,  at  the  rate  of  fifty  per  cent,  that  is,  to  aUow  two  dol- 
lars for  every  dollar  received,  or  to  give  a  note  for  $  500  with 
satisfactory  security.  The  latter  is  the  legal  construction  of 
that  clause  in  the  memorandum,  as  appears  from  this  consid- 
eration, that  the  note  for  $  500  was  to  be  given  with  satisfactory 
security,  if  such  was  the  agreement  of  Judge  Davis,  and  the 
statement  of  facts  shows  that  such  was  his  agreement.  But  it 
is  found  that  no  note,  either  with  or  without  surety,  was  ten* 
dered  by  the  defendant  at  any  time  before  the  action  was 
brought.  The  defendant  then  can  rely  only  on  the  other  branch 
of  the  agreement,  contained  in  the  memorandum  annexed  to  the 
note,  that  if  any  sum  shall  be  paid  in  cash  or  otherwise,  double 
the  amount  so  paid  is  to  be  indorsed  on  the  said  note.  Con- 
necting this  with  the  last  clause,  *^  the  above  arrangement  is  to 
be  carried  into  execution  in  three  months,"  it  is  manifest,  that 
the  agreement  to  accept  one  dollar  for  two  was  upon  condition 
that  it  should  be  paid  in  three  months,  which  was  not  done. 
But  further,  were  this  construction  less  clear,  it  is  in  terms 
conditional ;  if  any  sum  shall  be  paid,  double  shall  be  indorsed. 
The  actual  payment  was  an  express  condition.  But  no  such 
payment  has  been  made  or  tendered.  The  object  of  the  plain* 
tiffs  was  to  insure  the  actual  payment  of  the  smaller  sum,  or  in 
failure  of  that,  to  retain  their  subsisting  and  legal  claim  for  the 
larger  ;  and  we  can  perceive  no  claim,  either  in  law  or  equity, 
on  the  part  of  the  debtor,  to  have  the  benefit  of  the  agreement, 
without  a  compliance  with  the  condition  upon  which  it  was 
made.  The  case  is  Within  the  reasoning  and  authority  of  TuJU 
V.  Kidder^  8  Pick.  537.  It  is  well  settled,  as  well  in  equity  as 
at  law,  that  a  creditor  having  entered  into  an  agreement  for  a 
composition,  is  not  bound  to  take  less  than  his  debt,  unless  thai 
agreement  shall  be  absolutely  and  strictly  complied  with.  JIfac 
kenzie  v.  Mackenzity  1 6  Ves.  372. 

It  becomes  unnecessary  to  consider  whether  it  would  be 

competent  for  the  plaintiffs  to  give  evidence  if  objected  to,  to 

show  the  relation  in  which  the  parties  stood  to  each  other,  and 

die  circumstances  under  which  they  negotiated,  when  this  con* 

ait 
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tract  was  made,  as  the  result  would  be  the  same.  It  would 
then  appear  that  the  defendant  was  indebted  by  a  judgment  to 
the  turnpike  corporation,  in  a  sum  larger  than  the  amount  of 
the  note,  that  that  corporation  was  indebted  to  the  plaintiffs  in 
the  just  sum  for  which  the  note  was  given,  that  by  an  agree- 
ment of  all  the  parties,  that  portion  of  the  defendant's  debt  was 
assigned  to  the  plaintiffs,  and  that  he  gave  his  note  on  demand 
for  the  amount  actually  due.  It  would  appear  that  the  note 
did  not  enlarge  or  vary  the  obligation  of  the  defendant,  except 
transferring  it  from  the  turnpike  corporation  to  the  plaintiffs,  he 
being  already  under  obligation  to  pay  the  turnpike  corporation 
a  like  sum  on  demand  with  interest,  which  they  discharge  on 
his  giving  his  note  to  the  plaintiffs.  Under  such  circumstances 
the  undertaking  of  the  plaintiffs  to  receive  a  collateral  satisfac* 
tion  in  land  or  securities,  or  to  receive  a  less  sum  for  a  greater, 
must  be  deemed  an  agreement  for  a  composition,  and  all  the 
authorities  cited  showing  that  such  an  agreement  must  be  strict- 
hr  complied  with,  would  apply  to  this  case. 

Judgment  for  the  balance  of  the  note. 
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William  Brioham  et  vx.  versus  Samson  Shattuck. 

DeriM  ai  follows :  -*«  I  f^iTo  to  the  town  of  G.  (brerer,  after  the  deceue  of  mj  wi^H 
ail  the  land  which  I  have  heretofore  given  her  durin§^  life,  to  use  and  improve  iof- 
ever,  and  positively  order  that  the  same  be  not  sold,  but  be  rented  out,  and  the 
rants  applied  towards  the  support  of  the  goypel  minister  in  said  town  ;  and  as  to 
the  remainder  of  my  estate  both  real  and  {lersonal,  my  will  is  and  I  do  hereby  or* 
der  my  executors,  at  their  own  option,  to  distribute  the  same  to  and  among  the 
poor  of  said  town  and  church  of  O.  as  I  have  heretofore  been  used  to  do."  After 
the  death  of  the  testator's  widow,  the  town  entered  upon  the  land  devised  to  her 
for  IMh,  and  sold  the  same.  It  was  held,  that  if  the  land  was  fi>rieited  by  the  sale» 
it  did  LMt  descend  to  the  heirs  at  law  of  the  testator,  but  passed  to  his  executors  as 
rasidnary  devisees. 

Writ  of  entry,  in  which  the  demandants  count  upon  their 
own  seisin  in  right  of  the  wife,  within  thirty  years 

The  parties  stated  the  following  facts. 

Josiah  Sawtell,  being  seised  in  fee  of  the  demanded  premi« 
aesy  on  September  13th,  1775,  made  his  last  will,  and  therein 
devised  the  same  premises  to  his  wife  during  her  life.     The 
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Brigliam     will  contains  the  following  clauses : —  ^^  My  will  is  and  1  do 
Sbft^ck.     I^^f^by  give  and  bequeath  to  the  town  of  Groton  forever,  after 

"" the  decease  of  my  wife,  all  the  buildings  and  lands  which  1 

have  heretofore  given  her  during  life,  to  use  and  improve  for- 
ever, and  positively  order  that  the  same  be  not  sold,  but  that 
they  be  rented  out,  and  the  premises  kept  in  good  repair  for- 
ever hereafter,  and  that  the  overplus  of  the  rents  be  annually 
applied  towards  the  support  of  the  gospel  minister  in  said  town  ; 
and  this  to  be  under  the  inspection  and  direction  of  the  three 
senior  selectraen  by  choice  in  said  town  forever."  —  "  And  as 
to  the  remainder  of  my  estate,  both  real  and  personal,  and  resi- 
due of  the  same,  not  hereafter  disposed  of,  my  will  is,  and  1 
do  hereby  order  my  said  executors,  at  their  own  option,  to 
distribute  the  same  to  and  among  the  poor  of  said  town  and 
church  of  Groton,  as  I  have  heretofore  been  used  to  do." 
SO?  The  testator  died  in  1784,  and  his  will  was  proved  and  al- 

lowed in  1785.  His  wife  entered  upon  the  demanded  premi- 
ses and  held  the  same  under  the  devise,  until  March  30th,  1790, 
when  she  died  ;  and  thereupon  the  inhabitants  of  Groton  enter- 
ed upon  the  premises  and,  by  the  selectmen  of  the  town,  leased 
the  same  annually,  and  the  rents  were  applied  according  to  the 
provisions  of  the  will.  In  1804  the  inhabitants  of  the  town  pro- 
cured the  passage  of  ^^  an  act  to  establish  a  fund  for  the  sup- 
port of  the  gospel  ministry  in  the  first  parish  of  the  town  of 
Groton,  &c.,  and  to  appoint  trustees  for  the  management 
thereof;"  and  afterwards  the  inhabitants,  in  their  corporate  ca- 
pacity, voted  to  make  sale  of  the  premises,  and  for  that  pur- 
pose procured  an  authority  from  the  legislature  to  make  sale 
thereof  In  pursuance  of  these  proceedings,  the  inhabitants, 
by  their  committee,  sold  and  conveyed  the  premises  on  March 
3d,  1813,  to  Job  Shattuck  junior,  who  entered  upon  and  held 
the  same  until  March  3d,  1831,  when  he  conveyed  the  same  to 
the  tenant.  The  proceeds  of  the  sale  by  the  committee  were 
paid  over  to  the  trustees  of  the  ministerial  fund,  mentioned  in 
the  act  passed  in  1804.  Previously  to  this  sale  the  premises 
yielded  an  income  of  less  than  three  per  cent  upon  the  actual 
value  thereof. 

Sarah  Brigham,  one  of  the  demandants,  is  a  niece  and  an 
beir  at  law  of  the  testator,  and  on  October  10th,   1838«  the 

919 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1830-  307 

deaiandants  entered  upon  the  demanded  premises,  claiming  the  Brigbam 
same  in  right  of  the  wife  as  such  heir  at  law,  by  reason  of  a  HhnSnflr 
forfeiture  of  the  same  under  the  will. 

If  the  Court  were  of  opinion  that  the  demandants  had  a  title, 
the  tenant  was  to  be  defauked  and  judgment  rendered  for  the 
demandants  for  one  twelfth  part  of  the  demanded  premises  ; 
but  otherwise  the  demandants  were  to  be  nonsuit. 

The  cause  was  argued  by  JSbar,  for  the  demandants,  and  by     (kL  Vtm 
Webtter  and  Lawrence^  for  the  tenant. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
This  is  a  writ  of  entry,  in  which  the  demandants  connt  on  their 
legal  title  ;  the  burthen  of  proof  is  upon  them  to  show  such  le- 
gal title,  and  the  only  question  for  the  Court  is,  whether,  by 
the  facts  agreed,  they  have  established  such  legal  title.  The 
ground  upon  which  the  demandants  claim  is,  that  the  wife  is 
one  of  the  heirs  at  law  of  Josiah  Sawtell ;  that  Josiah  Sawtell, 
by  his  will,  devised  the  premises  to  his  wife  for  her  life,  re-  908 
mainder  to  the  town  of  Groton  on  a  condition,  among  other 
things,  that  the  estate  should  not  be  sold  ;  that  after  the  death 
of  the  tenant  for  life,  the  town  entered  and  became  seised  by 
force  of  the  devise ;  that  afterwards,  under  the  authority  of  an 
act  of  the  legislature,  they  did  sell  the  estate  ;  that  thereby  and 
by  force  of  the  condition,  the  estate  became  forfeited  ;  and  that 
thereupon  the  demandants,  as  heirs  at  law  of  the  devisor,  en- 
tered for  this  breach  of  condition,  and  thereby  became  seised, 
as  averred  in  their  count. 

The  clause  in  the  will,  which  is  relied  on,  is  as  follows  :  — 
*^  My  will  is,  and  I  do  hereby  give  and  bequeath  to  the  town 
of  Groton,  forever,  after  the  decease  of  my  wife,  all  the  build- 
ings and  lands  which  I  have  heretofore  given  her  during  life,  to 
use  and  improve  forever,  and  positively  order,  that  the  same 
be  not  sold,  but  rented,"  &c.,  and  directing  the  manner  in 
which  the  rents  shall  be  applied  to  the  support  of  the  gospel 
minister  in  the  town. 

The  residuary  clause  in  the  will  is  as  follows  : —  ^^  And  as 
to  the  remainder  of  my  estate  both  real  and  personal  and  resi- 
due of  the  same  not  hereafter  disposed  of,  my  will  is,  and  I  do 
hereby  order  my  said  executors,  at  their  own  option,  to  dis- 
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Mglum     tribute  the  same  to  and  among  the  poor  of  said  town  and 
flii,^^.^^     church  of  Groton,  as  I  have  heretofore  been  used  to  do." 

Whether  the  positive  order,  not  to  sell  the  estate  annexed  to 
the  devise  to  the  town,  constitutes  a  condition  technicaUj, 
so  that  upon  a  non-compliance  with  the  order  the  devise  be* 
came  forfeited  for  breach  of  condition ;  —  whether  if  it  be 
construed  a  condition,  such  a  condition  in  perpetual  restraint  oi 
alienation,  after  a  devise  in  fee,  is  repugnant  to  the  gift  and 
void  in  point  of  law ;  —  and  whether  the  devise  is  to  be  regard- 
ed  as  a  charitable  donation,  the  mode  of  managing  which,  with 
a  view  to  a  better  accomplishment  of  the  benevolent  purposes 
of  the  donor,  might  be  rightfully  directed  and  varied  by  the 
general  superintending  power  of  the  legislature, — are  questions 
which  have  been  raised  in  the  present  case,  upon  which  the 
Court  give  no  opinion,  because  we  are  all  of  opinion,  that 
whichever  way  they  are  decided,  the  demandants  cannot  re* 
cover. 
909  If  the  positive  direction  contained  in  the  will  can  be  con- 

strued to  be  a  condition  valid  in  law,  it  is  no  doubt  a  condition 
subsequent.  By  force  of  the  devise  therefore,  and  the  entry 
of  the  town  after  the  decease  of  the  tenant  for  life,  the  town 
became  seised,  and  the  estate  remained  vested  in  them,  until 
the  happening  of  the  supposed  breach  of  condition  by  the  sale 
of  the  land. 

By  a  late  case.  Hay  den  v.  StougKtan^  5  Pick.  628,  upon  a 
full  argument  and  great  consideration,  it  was  decided,  that 
where  there  was  a  devise  to  a  town  upon  condition,  and  the 
town  entered  but  failed  to  perform  the  condition,  this  was  a 
condition  subsequent ;  that  the  town  rightfully  entered  and  be- 
came seised,  and  so  remained,  until  a  forfeiture  happened  by  a 
breach  of  the  condition  ;  and  that  upon  the  happening  of  such 
forfeiture,  the  estate  passed  to  the  residuary  devisee,  and  not 
to  the  heir  at  law.  The  Court  in  that  case  review  the  authori- 
ties and  draw  a  marked  distinction  between  the  cases  of  lapsed 
devises,  and  after-purchased  estates,  which  as  they  do  not  pass 
by  the  will,  are  rightfully  held  to  descend  to  the  heir  at  law, 
and  a  contingent  reversionary  interest,  upon  which  the  will 
may  operate.  And  they  held  in  that  case,  that  the  devise  was 
of  a  conditional  and  not  an  absolute  fee  ;  that  therefore  there 
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was  a  contingent  interest,  which  the  devisor  might  dispose  of  Bnghun 
if  he  pleased,  to  take  effect  upon  the  forfeiture  of  the  estate  ;  shattuck. 
and  that  the  residuary  clause,  b'^ing  general  in  its  terms,  was 
broad  enough  to  pass  the  contingent  interest.  We  consider 
this  authority  as  entirely  decisive  of  the  case  at  bar.  Upon 
the  hypothesis  that  the  devise  was  conditional,  here  was  a  con- 
tingent reversionary  interest,  to  arise  upon  the  happening  of 
the  forfeiture  by  a  breach  of  a  condition  subsequent ;  this  inter- 
est was  capable  of  being  devised,  and  the  residuary  devise  is 
broad  enough  to  embrace  it.  It  is  manifest  that  the  devisor 
did  not  mean  to  die  intestate  as  to  any  part  of  his  property. 
He  directs  the  disposition  of  all  the  residue  and  remainder  of 
his  estate,  both  real  and  personal,  in  the  most  comprehensive 
terms.  It  is  not  necessary,  in  order  to  give  effect  to  such  a 
clause,  that  the  testator  should  have  foreseen  precisely  how  his 
will  would  operate,  or  what  property,  in  the  contingencies 
which  might  happen,  would  pass  by  it.  Nor  is  it  necessary  to 
consider  whether  the  executors,  as  residuary  devisees,  took  310 
the  estate  subject  to  trusts  ;  it  is  sufficient  that  the  whole  con* 
tingent  interests  passed  by  the  will,  so  as  to  defeat  the  claim 
of  the  heirs  at  law.  The  opinion  of  the  Court  is,  that  if  this 
devbe  was  conditional,  if  the  condition  was  valid  in  law,  and  if 
the  sale  under  the  authority  of  the  legislature  was  a  breach 
working  a  forfeiture,  still  that  no  estate  thereby  vested  in  the 
heirs  at  law  of  the  devisor,  and  therefore  that  the  demandants 
are  not  entitled  to  recover.* 

Demandants  nonsuit. 

>  See  CUipp  T.  StottgkUmf  post,  463;  4  Kent'i  Comm.  (3d  Am.  ed.)  641  to 
543:  Emery  y.Judgt  of  Probate^  7  ^.  Hamp.  B  142.  Bot  lee  Gtmim  v. 
Aioit,  6  Connect  R.  293- 
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Reuben  Emerson  versus  BENjikMiN  B.  Wilet. 

lo  onetpaM  ^man  doMtwn  fregkf  the  defendant  may  plead  that  be  is  the  owner  of  ai 
adjoining  cloae,  and  has,  as  appurtenant,  a  right  to  pass  m  mil  dirtaioiu  over  thi 
phiintiff 's  close. 

Uiad  was  given  '*  for  the  use  of  a  parish  for  higfawajt,  Jus.  and  also  to  acoommodaia 
the  neighboors  that  live  bordering  on  said  land  for  their  more  convenient  conJ«| 
at  and  improving  their  own  lands  and  buildings  ;  to  remain  unfenoed  forever  ; 
never  to  be  disposed  of  to  any  other  use,  without  the  consent  of  every  freeholder  m 
the  parish  ;  '*  and  the  parish  granted  hmd  *'  bounded  all  round  by  the  knd  gives 
to  the  parish  for  particular  uses,*'  as  above  mentioned.  It  was  held,  that  thw  was 
not  mere  description,  but  an  implied  covenant  that  the  common  land  should  remaia 
open,  unless  it  should  be  enclosed  with  the  conient  of  every  freeholder  in  tht 
parish. 

In  trespass  against  such  grantee  for  passing  over  the  oomnoB  land,  the  faardBBot 
proof  is  on  the  plaintiff  to  show  that  it  was  enclosed  with  the  assent  of  every  free 
holder  in  the  parish. 

A  right  of  way  is  not  lost  by  a  Don-oiar  for  any  period  less  than  twenty  yean* 

Trrspass  quarB  elausum  fregit.  The  defendaot  pleaded, 
Sdly,  a  private  way  by  prescriptioo ;  —  and  4thly,  that  he  was 
seised  of  an  adjoining  close,  and  as  appurtenant  to  it  he  had  a 
right  at  all  seasons,  and  in  all  directions,  to  pass  over  the  plain* 
tiff's  close. 

The  plaintiff,  in  his  replication,  denied  the  right  of  way  as 
set  forth  in  the  pleas ;  and  as  to  the  second  plea  he  now  as* 
signed  extra  viam^  ^c.  The  defendant  joined  the  issues  ten- 
dered. 

At  the  trial,  before  Morton  J.,  the  defendant  gave  in  evi- 
dence, in  support  of  the  second  and  fourth  pleas,  a  vote  of  the 
town  of  Reading  in  1741,  that  all  the  conamon  lands  (includ- 
Sll  ing  the /ocw  tn  9i«o)  ^^  shall  continue  to  be  unfenced  a^  they 
are,  for  the  use  of  the  old  parish  for  highways,  a  training-iSeld, 
a  burying-place,  and  the  more  convenient  coining  at  tl^  pond 
with  flax  and  creatures,  and  also  to  accommodate  the  neigh- 
bours that  live  bordering  on  said  lands  for  their  more  conven- 
ient coming  at  and  improving  their  own  lands  and  buildings ; 
all  the  aforesaid  lands  to  remain  unfenced  as  they  now  are,  and 
to  to«^  use  of  the  old  parish  and  neighbourhood  aforesaid,  for 
ever,  never  to  be  disposed  of  for  any  other  use  whatsoever, 
without  the  consent  of  every  freeholder  in  the  parish." 

The  defendant  also  gave  in  evidence  a  deed  from  the  parish 
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fo  their  miDister,  the  Rev.  Caleb  Prentiss,  dated  May  9th, 

1777,  conveying  the  defendant's  close,  *'  bounded  all  round  by       wOey. 

the  land  given  by  the  town  to  the  first  parish  in  Reading  for 

particular  uses  as  may  appear  by  the  records  of  said  town,  as 
the  fence  now  stands  —  with  all  the  privileges  thereunto  be- 
longing ; "  and  he  proved  that  Prentiss  occupied  this  close 
from  1770  until  his  death  in  February  1804.  Prentiss  devised 
his  land  to  his  wife  during  her  life.  The  plaintiff  was  settled 
as  minister  of  the  parish  in  October  1804,  and  he  occupied  the 
defendant's  close  most  of  the  time  under  lease  from  Mrs. 
Prentiss,  until  her  death  in  1823.  After  her  death,  the  heirs 
of  Prentiss  came  into  possession  of  the  close  and  sold  it  to  the 
defendant  in  1824,  with  the  appurtenances. 

The  defendant  called  witnesses,  some  of  whom  were  very 
old,  who  testified  that  so  long  as  any  of  them  could  remember, 
the  loetu  in  quo  had  been  a  part  of  the  common  near  the 
meetinghouse,  which  had  been  used  by  all  the  inhabitants  of 
the  town,  and  all  others,  to  pass  over  at  pleasure  at  all  seasons 
and  in  all  directions,  and  that  the  same  had  so  remained  till 
the  summer  or  fall  of  1805,  when  the  locu$  was  inclosed  and 
the  parsonage-bouse  erected  by  the  parish.  The  same  wit- 
nesses testified,  that  during  the  same  period  there  had  been 
bars  in  the  fence  between  the  locus  and  the  defendant's  close, 
which  the  occupants  of  his  close  had  used  whenever  they  had 
had  occasion  to  pass  to  and  from  the  same  in  that  place,  at  all 
seasons  of  the  year,  and  that  in  thus  using  the  bars  they  had 
passed  over  the  locus  in  whatever  direction  was  most  conven- 
ient for  them.  But  it  further  appeared,  that  these  bars  had 
been  removed  sixteen  or  eighteen  feet  westward  from  their  Sljj| 
former  position  ;  that  where  they  now  are,  formerly  stood  a 
schoolhouse.  It  was  also  testified,  that  on  the  easterly  side  of 
the  defendant's  close,  there  are  other  bars  from  Pond  lane  into 
bis  close,  which  sometimes  had  been  used,  and  that  they  might 
at  all  times  be  used  instead  of  the  bars  which  led  into  the  plain- 
tiff's close.  The  witnesses  differed  in  opinion,  as  to  which 
bars,  if  exclusively  used,  would  be  most  convenient. 

The  plaintiff  contended,  that  the  vote  of  1741  and  the  fore- 
going evidence,  did  not  support,  but  negatived  the  defendant's 
pleas ;  and  that  the  vote  transferred  to  the  first  parish  the 
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whole  estate  of  the  town  in  the  premises,  for  the  purposes  and 
W^y.  ^'^'^  ^^^  limitations  and  restrictions  therein  mentioned,  fie 
also  offered  in  evidence  several  votes  of  the  parish,  hy  which 
they  inclosed  the  burying-ground  and  conveyed  several  lots  of 
land  comprehended  in  the  vote  of  1741.  These  votes  were 
objected  to  and  rejected.  The  plaintiff  also  gave  in  evidence 
a  vote  of  the  parish  passed  September  1804,  to  sell  the  locnt 
in  fuo,  which  was  objected  to  by  several  freeholders  and  never 
carried  into  effect.  Also  a  vote,  passed  January  1st,  1805^ 
to  inclose  the  locus  and  to  erect  a  parsonage  house  upon  it. 
The  third  article  in  the  warrant  for  calling  the  meeting  on  Jan- 
uary 1st,  1805,  was  ^^  to  see  if  the  parish  will  alter  the  model 
of  the  parsonage  house,  and  build  it  near  the  meetinghouse, 
if  matters  can  be  accommodated,  or  what  they  will  do  in  that 
affair."  There  was  no  evidence  that  any  freeholder  objected 
to  the  vote.  The  plaintiff  contended  that  this  was  a  disposi- 
tion of  the  lociw,  with  the  virtual  consent  of  all  the  freeholders 
of  the  parish,  as  required  in  the  vote  of  1741.  But  the  de- 
fendant contended  that  the  fee  was  not  in  the  parish,  and  that 
the  parish  had  no  right  to  dispose  of  it ;  that,  at  any  rate,  there 
was  no  article  in  the  warrant  which  would  audiorize  the  parish 
to  make  a  grant  of  it ;  and  that  no  grant  would  be  valid,  unless 
the  assent  of  all  the  freeholders  was  expressed  or  appeared. 
The  plaintiff  also  proved,  that  his  close  was  staked  out  in  the 
fall  of  1804,  pursuant  to  the  vote  of  the  parish,  and  some  wood 
carried  upon  it  by  the  parish  for  the  minister,  to  be  used  by 
him  after  the  house  should  be  erected.  The  locus  was  in* 
SI  3  closed  in  1805.  It  appeared  that  the  defendant  had  used  the 
way  in  November  1824,  and  that  it  had  also  been  used  within 
twenty  years  before  that  time.  The  plaintiff  contended,  that 
if  the  defendant  ever  had  a  right  of  way,  he  had  lost  it  by  non- 
user.  The  plaintiff  also  offered  several  votes  of  the  town  of 
Reading,  passed  March  4th,  1771,  —  May  4th,  1777,  —  Sep- 
tember 25th,  177i>, —  1788,  and  1807,  which  were  objected 
to  and  rejected.  By  the  vote  of  March  4th,  1771,  the  town 
accepted  a  report  of  a  committee,  ^Mhat  the  first  parish,  in 
addition  to  what  they  have  already  received  of  the  town,  and 
further  to  enable  them  to  maintain  the  gospel  among  them," 
have  two  parcels  of  land  specified  in  the  repon,  on  certain  coik 
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ditioDs.     In  1788  the  town  voted,  ''to  confirm  to  the  first 

parish,  the  lands  granted  to  them  conditionally  by  the  town  on      wOer. 

March  4th,   1771."     The  vote  of  1807  confirmed  to  each 

parish  the  common  land  in  such  parish,  with  an  exception  as  to 
gravel  for  mending  roads,  and  another  exception  in  regard  to  a 
training-field. 

Upon  the  whole  evidence  the  judge  instructed  the  jury,  that 
the  vote  of  1741  did  not  pass  to  the  parish  the  fee  of  the 
plaintiflf's  close,  or  a  right  to  appropriate,  fence  or  in  any  other 
way  incumber  it ;  that  the  vote  of  the  parish  in  1805  was  un- 
authorized and  invalid,  and  that  if  the  defendant  or  his  pre- 
decessors had  acquired  a  right  of  way  by  prescription  or  other- 
wise, a  non-user  of  it  for  any  period  short  of  twenty  years 
would  not  destroy  the  right. 

The  jury  returned  a  verdict  for  the  defendant.  If  upon  the 
evidence  above  stated  which  was  admitted  or  was  admissible, 
the  instruction  and  the  verdict  were  right,  judgment  was  to  be 
rendered  on  the  verdict. 

7.  Fuller^  for  the  plaintifiT.     The  right  of  way  set  forth  in     OeL  lau^ 
the  plea,  over  the  whole  of  the  plamtiff 's  close  and  in  all  direc-       ^ 
tions,  b  unreasonable  and  void.     Jone$  v.  Pereival,  5  Pick. 
485. 

The  way  claimed  is  over  the  whole  close,  but  the  evidence 
IS,  that  a  schoolhouse  stood  on  a  part  of  it  so  long  as  to  destroy 
the  right  of  way  in  that  part ;  so  that  there  is  a  variance.  The 
witnesses  were  uncertain  at  what  time  the  schoolhouse  was 
actually  built,  but  the  town  records  show  an  appropriation 
made  for  that  purpose  in  1761. 

The  evidence  is,  not  that  the  locus  in  quo  is  a  vay,  but  part        814 
of  a  common  ;  which  is  another  variance.     The  nature  of  the 
way  and  ths  termini  must  be  described.     3  Stark.  Ev.  1679. 

The  conveyance  under  which  the  defendant  claims  is  void, 
because  the  deed  to  Prentiss  was  made  by  the  parish  alone, 
and  not  by  the  minister  with  the  assent  of  the  parish.  •SwHm 
V.  Thomatj  14  Mass.  R.  333 ;  Prov.  St.  27  Geo.  2,  c.  9. 
[See  the  next  case.] 

The  plaintiff's  close  having  been  fenced  ever  since  1805, 
the  defendant's  grantors  were  disseised  of  the  right  of  way,  so 
that  it  did  not  pass  by  their  deed  to  the  defendant. 
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EmenoA  The  vote  of  the  town  in  1741  gave  to  the  parish  the  use  of 

Wiley.  ^^  plaintiff's  close,  without  limiting  the  time,  and  therefore 
"  the  fee  passed  by  virtue  of  the  statute  of  uses.     The  estate 

was  defeasible  on  the  non-performance  of  certain  conditions, 
but  the  grantors  only,  and  not  the  defendant,  who  is  a  stranger, 
can  take  advantage  of  the  non-performance  Gray  v.  JBIan- 
chard^  8  Pick.  284.  Two  votes  of  the  town  having  a  bearing 
on  this  point,  ought  to  have  been  admitted  in  evidence  ;  one 
passed  in  1788,  the  other  in  1807,  con6rming  to  the  parish 
the  common  lands  which  had  been  granted  to  them  by  former 
votes. 

The  inclosure  of  the  plaintiff's  land  was  acquiesced  in  for 
more  than  nineteen  years,  which  is  a  ground  for  presuming  that 
the  right  of  way  was  lost.  GoodtUU  v.  ChandoSy  2  Burr. 
1073.  The  provision,  that  the  land  should  remain  unfenced, 
was  intended  to  give  to  owners  of  certain  lands  a  way  to  the 
pond  ;  but  this  was  secured  to  the  defendant  by  Pond  lane,  a 
public  way  which  the  town  is  bound  to  keep  in  repair.  This 
IS  a  sufficient  compliance  with  the  vote  ;  which  must  receive 
a  reasonable  construction. 

The  plaintiff's  close  was  fenced  in  by  the  assent  of  every 
member  in  the  parish,  it  being  done  in  pursuance  of  the  vote 
of  the  parish  in  1805,  at  a  meeting  duly  notified,  and  there 
being  no  evidence  of  dissent. 

Hoary  for  the  defendant,  to  show  that  the  words  in  the  deed 
to  Prentiss  were  an  implied  covenant  that  the  locus  in  quo 
should  always  be  open  as  a  way,  cited  Parker  v.  Smith,  17 
Mass.  R.  415.  In  regard  to  the  schoolhouse,  he  said  a  non- 
81  ft  user  does  not  destroy  a  right  of  way.  White  v.  Crawford^ 
10  Mass.  R.  183.  As  to  the  locus  in  quo  being  a  common^ 
he  said  the  vote  of  1741  explicitly  makes  it  9  toay.  The  sup- 
posed acquiescence  for  nineteen  years,  had  it  been  proved, 
would  be  unimportant.  There  was  no  disseisin  of  the  right  of 
way  at  the  time  of  the  conveyance  to  the  defendant  ;  it  does 
not  appear  that  any  person  had  been  obstructed  in  using  the 
way. 

Webster^  in  replying,  said  that  the  words  in  the  deed  to 
Prentiss,  ^^  bounded  all  round  by  the  land  given  for  particular 
uses,"  was  mere  description.     If  a  grantoi  bounds  land  on  a 
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iray,  he  is  estopped  to  say  there  was  not  a  way,  but  he  does     £menim 
not  covenant  that  the  way  shall  always  continue.  WUey* 

Putnam  J.  afterward  drew  up  the  opinion  of  the  Court.*  j^  jg^j 
if  the  right  of  the  defendant  to  pass  and  repass  in  all  directions 
over  the  loctu  in  quo  be  supported  according  to  the  allegations 
in  the  fourth  plea  in  bar,  it  will  not  be  necessary  to  take  into 
consideration  the  right  claimed  by  prescription.  The  jury 
have  found  that  there  is  such  a  way  appurtenant  to  the  close 
of  the  defendant ;  and  we  do  not  see  how  they  could  have 
found  otherwise,  without  disregarding  the  vote  of  the  town 
passed  in  1741,  and  the  other  evidence  in  the  case. 

The  loeui  in  quOj  &c.  was  a  part  of  the  common,  which 
was  appropriated  '^  for  the  use  of  the  old  parish  for  highways, 
a  training-field,  a  burying-place,  and  the  more  convenient 
coming  at  the  pond  with  flax  and  creatures,  and  also  to  accom- 
modate the  neighbours  that  live  bordering  on  said  lands  for 
their  more  convenient  coming  at  and  improving  their  own  lands 
and  buildings  :  all  the  aforesaid  lands  to  remain  unfenced  as 
they  then  (viz.  1741)  were,  and  to  the  use  of  the  old  parish 
and  neighbourhood  aforesaid  forever  ;  never  to  be  disposed  of 
for  any  other  use  whatsoever,  without  the  consent  of  every 
freeholder  in  the  parish." 

Now  it  appears  that  the  parish  have  undertaken  to  dispose 
of  the  land  to  the  plaintiff,  and  the  land  of  the  defendant  is 
deprived  of  the  privilege  of  bounding  and,  fronting  upon  the 
common  ;  and  there  is  no  evidence  produced,  that  every  free- 
holder consented  to  the  sale  to  the  plaintiff.  Such  consent  is  3lfi 
not  to  be  presumed  to  have  been  given  by  the  owner  of  the 
defendant's  lot,  because  it  would  greatly  lessen  its  value.  The 
parish  granted  the  land  now  claimed  by  the  defendant,  to  the 
Rev.  Mr.  Prentiss,  and  bounded  it  upon  the  common. 

The  case  falls  within  the  principles  settled  in  Parker  et  aL 
V.  Smith,  17  Ma^.  R.  415.  In  that  case  the  grantor  con- 
veyed lind  ''  bounding  southwardly  and  westwardly  upon  a 
way  or  street ;  "  and  the  Court  held  that  not  to  be  matter  of 
description  merely,  but  an  implied  covenant  that  there  were 
such  streets  bounding  the  premises.      The  reasoning  of  the 

*  Shaw  C.  J.  did  not  sit  in  thft  Oiit. 

▼OL.  X.  21  m 
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Emenoo     chief  justice  applies  to  the  case  at  bar.    *^  It  probably  eotered 

Wiley.       much  into  the  consideration  of  the  purchase,  that  the  lot  froot- 

"— """"""^  ed  upon  two  ways  which  would  be  always  kept  open."     So  in 

the  case  at  bar,  the  value  of  the  lot  conveyed  to  Mr.  Prendsi 

was  greatly  increased  by  its  fronting  upon  the  commoo,  which 

was  forever  to  be  kept  open.^ 

We  are  clearly  of  opmion,  that  the  parish  could  not,  nor 
can  the  plaintiff  claiming  under  the  parish,  legally  inclose  the 
land  which  the  inhabitants  had  appropriated,  as  is  before  stated, 
without  the  consent  of  the  owners  of  the  lands  abutting  thereon. 
The  case  finds,  that  the  way  has  been  used  withb  twenqr 
years ;  and  it  is  very  clear,  that  the  right  of  way  could  not  be 
lost  by  mere  non-user  for  any  period  short  of  that  time.  Ca 
Lit.  114  6.* 

We  are  of  opinion  that  the  instruction  of  the  presiding  judge 
was  right,  and  that  judgment  should  be  rendered  upon  the  ver* 
.  diet  for  the  defendant. 


S17         Reuben  Emerson  verma  Bkxijamux  B.  Wilet. 

▲  town  owning  land  In  fee,  and  managing  Iti  parochial  afiira  aa  a  mnnieipal  eorpo> 
ration,  fotod,  in  ITIS,  *'  to  fonoe  in  thrao  and  a  half  aeraa  for  the  vae  of  the  mln- 
iany."  TIm  nozt  year  they  Toted  "  to  take  np  and  fonco  in  foar  acraa  in  Hon  af 
tlM  thrao  and  a  half  aoraa."  From  diat  timo  they  exehanged,  aold,  leaaed  or 
managed,  themaelrea,  the  landa  ivhich  they  called  mloiatorial,  jut  aa  they  pleat- 
ed, nntil  1741,  when  they  Totod  that  certain  landa.  Including  the  parcel  of  few 
aeraa,  ihoald  belong  to  the  fint  pariih.  In  1777,  the  firrt  pariah  conTeyed  thia 
parcel  to  an  indiTidnal.  It  waa  ktU,  that  thii  parcel  waa  not  technically  parMm- 
age  land,  it  not  being  ^lam/y  dhoini  to  be  the  intent  of  the  town  thai  it  ahoold  ge 
to  the  miniaten  of  the  pariah  in  aocceaaion.  and  ao  the  oonyeyance  made  by  the 
pariah  waa  Talid. 

This  was  a  writ  of  eniry  9ur  dJMemn,  in  which  the  de- 
mandant, as  the  settled  minister  of  the  parish  in  South  Read- 
ing, demanded  four  acres  of  hnd  back  of  the  meetii^house,  and 

>8eeLMvj<MT.JIfi^or  ^.o/JV.  Fori, 8  WendeU, 86 ;  OapT.JfJVa^ 
4MaM.R.689. 

s  See  3  Kent'a  Comm.  (3d  ed.)  447,  448;  Wright  t.  Frmrnm^  5  Hmr. 
dk  Jobna.  477 ;  Conutoek  t.  Van  DavMii,  5  Pick.  (2d.  ed.)  106,  note  1,  and 
enaea  cited;  Biorddee  t.  Frtnek,  7  ConneeL  R.  125;  YeakU  v.  Mat,  fl 
Whart  123;  LawUm  v.  AMMr#,  3  M<Cord,  445. 
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near  the  pond  id  that  town.     He  sets  forth  b  his  declaration,     Emumm 
that  his  predecessor  was  seised  of  and  enjoyed  the  same  in      ^yey. 
right  of  the  parish,  until  his  death  ;  upon  which  the  tenant  en*  — — - 
tered  and  wrongfully  keeps  the  demandant  out. 

At  the  trial,  before  Morton  J.,  it  was  agreed,  that  the  de- 
mandant was  the  legal  minister  of  the  parish,  he  having  been 
regularly  setded  in  October  1804.  His  counsel  read  in  evi- 
dence a  vote  of  the  town  of  Reading,  (of  which  South  Read- 
ing was  formerly  a  part  and  the  first  parish,)  passed  November 
12th,  1712,  to  fence  in  three  and  a  half  acres  *^for  the  minis- 
try;'' and  another  vote,  passed  March  17th,  1713,  ^^to  take 
up  and  fence  in  four  acres  of  land  for  the  use  of  the  ministry, 
to  lie  on  the  back  side  of  the  meetinghouse,  &c.  in  lieu  of  the 
three  acres  and  a  half,"  &c.  The  land  first  referred  to  in  this 
vote  is  the  land  demanded.  Richard  Brown  was  settled  about 
that  time,  and  continued  to  be  the  minister  of  the  parish  until 
his  death  in  1733.  William  Hobby  was  ordained  in  Septem- 
ber 1733,  and  continued  to  be  the  minister  of  the  parish  till  his 
death  in  June  1765.     Caleb  Prentiss  was  setded  in  October 

1769.  A  witness  testified  that  he  had  known  the  land  in  ques- 
tion, over  sixty  years  ;  that  it  was  occupied  by  Hobby  during 
his  life,  and  afterwards  by  Prentiss  during  his  life  ;  that  it  was 
always  called  parsonage  land  until  after  Prentiss's  settlement,  Slti 
when  it  was  said  that  the  parish  had  sold  it  to  Prentiss.  The 
demandant  also  offered  in  evidence  several  votes  of  the  parish  ; 
among  others,  one  of  October  10th,  1733,  ^^  to' accept  of  half 

an  acre  of  the  parsonage  land  to  enlarge  our  burying-place,  if 
Mr.  Hobby  giveth   leave;"  —  another  of  September  20th, 

1770,  '^to  sell  the  whole  of  the  parsonage,  viz.  three  pieces; 
that  which  the  house  stands  on,  and  that  behind  the  meeting- 
bouse,  and  that  by  Dr.  W.  Stimpson's  ; "  —  another  of  De- 
cember 10th,  1770,  <'to  sell  the  parsonage  to  Rev.  Caleb 
Prentiss  for  3331.  6s.  8d.,  said  parsonage  containing  three 
pieces  of  hnd,"  &c.  ;  — another  of  March  17th,  1777,  "to 
choose  a  committee  of  three  to  give  Mr.  Prentiss  a  deed  of 
the  buildings  and  land  they  have  sold  him,  and  to  settle  with 
him." 

The  tenant  produced  a  deed  of  the  demanded  premises, 
dated  May  9th,  1777^  from  the  committee  of  the  parish  chosen 
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ou  March  17th,  1777,  to  Prentiss  ;  the  will  or  Prentiss,  who 
Wiey.  ^^^  '°  1804,  demising  the  use  of  his  real  estate  to  his  wife 
"  during  her  life,  remaiiuler  to  his  children  ;  and  a  deed  from  the 
children,  after  the  death  of  their  mother,  which  was  in  1823, 
to  the  tenant,  dated  October  29th^  1824.  The  tenant  also 
relied  on  the  abovementioned  votes  of  the  parish,  and  several 
votes  of  the  town  of  Reading,  passed  at  different  times  from 
1672  to  1771,  as  showing  that  the  town  sold,  exchanged, 
leased  and  managed  the  lands  called  by  them  ministerial  or  par- 
sonage, without  any  interference  on  the  part  of  the  minister,  and 
that  the  lands  were  town  property  and  not  parish  property. 

The  demandant  became  nonsuit,  the  tenant  agreeing,  that  if 
the  Court  should  be  of  opinion  that  the  demandant  was  entitled 
to  recover  the  demanded  premises,  the  nonsuit  should  be  taken 
off,  and  a  default  should  be  entered. 

Od.  14DI,  T.  Fuller^  for  the  demandant.     In  the  deed  to  Prentiss, 

under  whom  the  tenant  claims  title,  this  land  is  called  parson-^ 
age ;  so  that  it  is  not  competent  to  the  tenant  to  deny  that  he 
knew  it  was  parsonage  land.  The  votes  of  November  12th, 
1712,  and  March  17th,  1713,  were  a  permanent  grant  *^  to  the 
use  of  the  ministry,''  and  are  of  the  like  import  as  a  grant  ^'  to 
the  present  minister  and  his  successors."  The  use  was  exe- 
cuted by  the  statute  of  uses.  The  intent  of  the  grantor  is  to 
be  sought  for,  and  if  it  is  doubtful,  the  grant  is  to  be  construed 
319  most  strongly  against  the  grantor.  Other  votes  also  show  that 
thit  land  was  parsonage.  The  deed  to  Prentiss  was  therefore 
inoperative,  not  being  made  by  the  minister  with  the  assent  of 
the  parish.  Anc.  Chart.  &c.  195  ;  Brown  v.  JV^e,  12  Mass. 
R.  285  ;  Brown  v.  Porter,  10  Mass.  R.  93  ;  Brunswiek  v. 
Dunning,  7  Mass.  R.  445  ;  Prov.  Si.  28  Geo.  2,  c.  9  ;  «Aiiff- 
Hn  V.  Thomas^  14  Mass.  R.  333 ;  WeHon  v.  Hunty  2  Mass. 
R.  500. 

The  evidence  of  actual  user  by  successive  mbistef8«  is 
enough  to  establish  a  title  by  prescription,  or  by  presuroptxw 
of  a  lost  grant.     Campbell  v.  Wilson,  3  East,  294. 

The  demandant's  predecessor  was  seised  within  thirty  years. 
Shaw  and  Hoar,  for  the  tenant. 

M^  108L        Putnam  J.  drew  up  the  opinion  of  the  Court,  ( Wilde  J 
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disseDtiDg.)*  The  demandant  claims  the  land  demanded,  as 
minister  of  the  first  parish  in  Reading,  as  parsonage  land.     If      wSey 

•he  premises  were  to  be  considered  strictly  as  parsonage  knd  * 

It  the  time  when  the  parish  made  a  deed  with  warranty  thereof 
to  Mr.  Prentiss,  it  is  clear  that  the  deed  did  not  convey  the 
fee  simple.  For  by  Prav.  St.  38  Geo.  2,  and  Si.  1785,  c.  51, 
the  minister  is  a  sole  corporation  and  holds  the  parsonage  in 
succession.  And  the  alienation  of  the  parish,  without  his  con- 
sent, would  not  divest  the  estate  from  the  corporation.  Thb 
is  fully  settled  in  the  cases  of  fVeitan  ▼.  J7iinf,  2  Mass.  R. 
500 ;  JliuUn  v.  Thomoij  14  Mass.  R.  333  ;  Broun  v.  Pot* 
Ur^  10  Mass.  R.  93 ;  Brunswick  v.  Dunning^  7  Mass.  R, 
445.  And  it  has  been  argued  for  the  demandant,  that  these 
cases  clearly  call  for  a  decision  in  his  favor. 

The  case  o(  Jtuatin  v.  Thomas  is  urged  as  exceedingly  like 
that  under  consideration,  as  the  town  of  Worcester  undertook 
to  seU  the  parsonage  land  to  their  minister,  in  the  same  man- 
ner as  the  first  parish  in  Reading  did  to  their  minister.  And  so 
it  would  be,  if  it  should  be  taken  for  granted,  what  was  clearly 
proved  in  that  case,  that  the  estate  demanded  was  strictly  and 
technically  parsonage  land.  In  that  case  the  town  of  Worces- 
ter appointed  a  committee  to  purchase  a  messuage  for  the  use 
of  the  ministry.  They  accordingly  bought  the  land  of  Samuel 
Breck,  who  conveyed  it  to  John  Chandler  for  tkeuse  of  the 
tovm  as  a  perpetual  parsonage. 

But  the  town  of  Reading  held  the  demanded  premises  as  an 
absolute  estate  in  fee  simple,  before  they  passed  the  votes  of 
1712  and  1713.  Whether  those  votes  can  or  should  be  con- 
strued as  a  grant  to  the  parish  for  the  permanent  use  of  the 
ministry,  is  to  be  determined  by  reference  to  the  terms  they 
used,  and  the  manner  in  which  the  inhabitants  conducted  them- 
selves in  regard  to  the  property.  We  are  to  ascertain  the  in* 
tent  of  the  parties  by  their  votes  and  doings  proved  in  the  case. 
And  if  it  should  appear  that  the  town  intended  to  divest  them- 
selves of  the  seisin  in  fee  and  to  vest  it  in  the  minister,  beyond 
their  control,  then  it  would  be  a  strict  parsonage.  If  otherwise, 
then  the  parish  might  lawfully  sell  and  convey  the  estate  as 
they  did,  to  Mr.  Prentiss. 

*  Skaw  C.  J.  did  not  ilt  in  the  cause,  having  been  oounteL 
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EnwiBon  We  do  not  doubt  but  that  a  town  may,  if  tbey  win  and  iDteoA 
W&'ay.  ^^'  ^7  ^^^^  Fotes  appropriate  lands  for  the  permanent  use  of  the 
'  ministry.  It  would  be  a  question  of  the  true  mtent  and  mean- 
ing of  the  votes  or  records.  If  it  could  be  collected  that  they 
mtended  to  alter  the  seisin,  and  to  vest  it  in  the  minister  as  a 
sole  corporation,  for  the  use  of  the  ministry,  the  statute  of 
1754  before  cited  would  enable  them  to  carry  such  intent  into 
effect.  On  the  other  hand,  if  it  were  manifest  that  the  appro* 
priation  was  not  intended  to  aher  the  seisin  and  title,  the  prop- 
erty would  continue  to  be  at  the  disposal  of  the  town. 

Let  us  consider  what  the  town  of  Reading  have  done  in  this 
respect.  In  1713  they  voted  *^to  fence  m  three  and  a  half 
acres  of  land  for  the  use  of  the  ministry."  But  the  next  year 
the  town  voted  ^^  to  take  up  and  fence  in  four  acres  in  lien  of 
the  three  acres  and  a  half."  Those  four  acres  are  the  de- 
manded premises.  Those  votes  were  passed  before  the  town 
was  divided  into  several  parishes.  It  is  very  clear  that  the 
town  considered  that  they  had  a  right  to  take  up  and  lay  down 
at  their  pleasure,  any  of  their  lands,  for  ministerial  as  well  as 
other  purposes,  as  the  occasion  required. 

Were  the  three  and  a  half  acres,  which  were  in  lieu  of  the 
four  acres,  still  continued  for  the  permanent  use  of  the  minb- 
try  ?  Did  the  town  intend  to  give  up  the  right  to  manage  the 
property  as  they  pleased  ?  The  words  which  the  town  em- 
331  ployed  are  not  conclusive  upon  the  question.  '^  They  would 
fence  in  a  lot  for  the  use  of  the  ministry."  ^*  They  would  take 
up  a  lot  for  the  use  of  the  ministry."  Do  these  terms  neces- 
sarily mean,  that  the  town  should  from  thenceforth  and  forever 
cease  to  have  the  right  to  dispose  of  the  estate  ? 

The  contemporaneous  doings  of  the  town,  explain  their 
meaning.  They  considered  the  lands  as  funds  from  which 
they  drew,  as  occasion  presented,  for  the  support  of  public 
worship.  The  year  before  the  vote  to  fence  in  the  three  and 
a  half  acres,  the  town  voted  to  raise  a  committee  to  see  what 
lands  should  be  used  as  ministeriaL  They  exchanged,  sold, 
or  leased  the  lands  which  they  called  ministerial,  just  as  they 
pleased,  and,  when  they  chose  to  do  so,  they  carried  on  what 
they  called  the  parsonage  themselves.  In  short,  they  managed 
those  lands  as  their  absolute  estate  in  fee.     The  ministers*  for 
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aagbt  that  appears,  never  received  the  idea,  that  they  had  the 
seisin  or  right  in  themselves,  from  the  beginning  of  their  set-      wfln 
tiement  up  to  the  time  when  the  land  was  conveyed  to  Mr. 
Prentiss. 

In  BrwumUk  v.  Dumdngj  7  Mass.  R.  445,  the  land  be- 
longed m  fee  to  the  Pejepscut  proprietors.  They  voted  to  lay 
it  an  for  the  use  of  the  mmistry  in  the  town,  and  it  appeared 
that  several  ministers  held  the  same  m  succession  during  their 
ministry.  The  mtent  to  make  a  permanent  appropriation  was 
plain.  But  b  the  case  at  bar,  the  minister  or  ministers  of 
Reading  made  no  claim  in  their  official  character,  but  occupied 
occasionally,  just  as  the  town  permitted. 

The  intent  of  the  original  proprietors  to  make  a  permanent 
appropriation  or  grant  of  one  right,  was  supposed  to  be  clearly 
made  out  in  the  case  of  Brown  v.  ParUr^  10  Mass.  R.  93. 
The  proprietors  appropriated  and  the  town  accepted  of  the 
appropriation,  as  appeared  by  their  votes.  But  b  the  case  at 
bar  there  was  no  purchase  made  by,  or  grant  to  the  town  or 
parish  from  another  party  who  owned  the  estate. 

In  Brown  v.  Portor^  the  Court  remarked,  that  *^  it  was  not 
pretended  that  the  tenant  held  or  cbumed  the  lot  demanded, 
under  any  license  or  title  derived  from  the  parish  or  from  the 
demandant  (the  minister)  or  any  of  his  predecessors  in  the 
ministry.''  But  in  the  case  at  bar,  the  tenant  does  claim  title 
under  the  deed  of  the  parish,  in  which  they  covenanted  and 
granted  that  their  grantee  and  his  heirs  and  assigns  should 
have  the  premises  forever  free  from  all  incumbrances.  And 
the  demandant  is  claimmg  this  estate  for  the  benefit  of  the 
parish. 

It  is  contended,  however,  that  by  force  of  the  statute  of 
1754  the  vote  of  1713  became  a  grant  of  parsonage  land  and 
vested  the  land  in  the  minister  for  the  time  being,  and  his  suc- 
cessors, in  fee  simple,  in  right  of  the  parish,  or  in  the  language 
of  the  vote,  ^*  for  die  use  of  the  ministry.'' 

That  statute  recites,  that  *^  whereas  many  grants  and  dona- 
tions have  heretofore  been  made  by  sundry  well-disposed  per- 
sons, in  and  by  such  expressions  and  terms  as  plainly  $how  U 
woM  the  intent  and  expeetoHon  of  euch  grantors  and  donors^ 
thai  their  several  grank  and  donations  shoytd  take  effect  so  as 
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Emenoa  that  the  eatattB  granted  should  go  in  mi^cemon/'  and  pioceeds 
WUey.  ^  ascertain  in  what  cases  such  donations  and  grants  may 
Dperate  so  as  to  go  in  succession.  And  among  divers  cases 
stated,  it  provides  '^  that  the  minister  or  ministers  of  the  several 
protestant  churches,  of  whatever  denomination,  are  and  shall  be 
deemed  capable  of  taking  in  succession  any  parsonage  land,  or 
lands  granted  to  the  minister  and  his  successors,  or  to  the  use 
of  the  ministers  " 

Now  it  is  manifest  that  this  statute  applies  only  to  grants 
wherein  it  appeared  that  the  grantors  plainly  intended  the 
estates  should  go  in  succession.  Try  the  case  at  bar  by  that 
criterion.  There  was  no  grant  originally  designating  any  par- 
ticular portion  of  the  township  for  the  use  of  the  ministry,  anci 
the  town,  in  its  parochial  character,  used  the  whole  as  ihey 
thought  It  expedient ;  cutting  wood  on  some  of  their  lands,  and 
cultivating  and  permitting  the  minister  to  use  other  of  their 
lands  from  time  to  time,  varying  the  place  and  the  quantity 
according  to  the  will  of  the  town.  How  can  it  be  maintained 
that  appropriations  so  made  for  the  use  of  the  ministry,  ^^  plainly 
show  that  it  was  the  intent  and  expectation  that  the  estates 
should  go  in  succession  "  ?  The  votes  of  1712  and  1713  seem 
to  negative  such  intent.  They  appropriate  in  1712,  for  the 
use  of  the  ministry,  three  and  a  half  acres ;  but  so  far  from 
intending  or  expecting  the  land  to  go  in  succession,  in  1713 
393  they  appropriate  the  four  acres  (the  lot  in  controversy)  in  lieu 
of  the  three  and  a  half  acres.  So  far  from  intending  that  the 
three  and  a  half  acres  should  go  in  succession,  it  is  perfectly 
clear  that  they  did  not  intend  they  should  be  used  as  ministe- 
rial lands  after  one  year.  Now  the  intent,  as  manifested  by 
the  votes,  was  the  same  in  regard  to  both  lots.  If  the  statute 
had  been  then  in  full  force,  and  the  minister  in  1714  had  sued 
for  the  three  acres  and  a  half  of  land,  could  he  have  maintained 
his  claim,  according  to  its  true  construction  f  The  town  would 
have  replied,  and  with  effect  too,  this  was  and  is  our  land  ;  the 
vote  of  1712  was  for  a  temporary,  and  not  a  permanent  appro- 
priation for  the  use  of  the  ministry,  and  we  manifested  our  in- 
tent by  discontinuing  the  use  of  that  lot  and  substituting  another 
for  the  purpose.  And  they  might  have  well  added,  that  wber 
it  suits  our  convenience,  we  shall  dispone  of  the  other ;  for  this 
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«nis  not  land  granted  to  us  for  the  use  of  the  ministry,  but  it 

was  our  own  unincumbered  absolute  estate,  which  we  mean  to      yniet. 

use,  as  may  seem  to  be  most  for  our  interest.     Whether  the 

final  disposition  was  made  in  one  year,  or  after  many  years, 
makes  no  difference  in  the  principle,  the  town  in  the  mean 
time  occupying  or  permitting  the  minister  or  others  to  occupy 
at  their  pleasure.  The  calling  the  estate  parsonage  land  or 
ministerial  land^  would  not  make  it  so  in  the  technical  sense, 
so  as  to  vest  the  seisin  in  the  minister,  unless  such  intent  were 
originally  plain.  Nor  would  any  mode  of  improvement,  whether 
for  agriculture  or  building,  of  itself,  control  the  intent  not  to 
part  with  the  fee  and  the  seisin  on  the  part  of  the  town. 

The  votes  of  the  town  to  which  we  are  referred  as  parts  of 
the  case,  are,  under  the  circumstances,  to  be  considered  rather 
as  agreements  how  the  common  lands  should  be  managed  from 
time  to  time,  than  as  a  grant  of  the  title  or  seisin,  which  would 
deprive  the  town  thereafter  from  making  any  other  disposition 
of  the  same.*  The  evidence  is,  that  the  town  continued  to 
control  and  direct  and  manage  the  property  as  their  own,  with-  S94 
out  the  assent  or  leave  of  the  minister  ;  but  there  is  no  evi- 
dence that  the  minister  ever  claimed  to  hold  and  occupy  against 
or  without  the  assent  and  leave  of  the  town.  How  is  it 
^^  plainly  shown "  that  the  lands  should  go  m  succession  ? 
Take  their  votes  all  together,  from  first  to  last,  and  such  an 
intent  is  rebutted. 

It  has  been  contended  for  the  demandant,  that  a  parish  can- 
not take  and  hold  land  for  any  purpose  but  for  a  site  for  a 

^  On  March  4th,  1706,  the  town  exchanged  part  of  the  mtniaterial  landa 
«rith  Mr.  Hartahorn. 

On  July  17th,  1711,  the  town  chose  a  oommittee  to  consider  the  quantihf  of 
land  and  plau  for  the  ministry,  and  to  make  report 

May  J4th,  1716.    GaTC  Mr    Richard  Brown  the  nse  of  the  ministerial 
meadow  so  long  as  he  should  continue  minister. 

May  9th,  1727.    Allowed  Mr.  Patnam  part  of  the  minisUrud  meadow^  and 
th9  rut  is  to  be  brought  into  the  old  parish  treasury, 

October,  1741 .    Exchanged  ministerial  land  with  Lieut.  Parker. 

April  21st,  1742     The  town  gave  and  granted  Her.  Wm.  Holley  and  Mr 
^utnam  their  equal  proportion  of  the  ministerial  meadow 

In  1753,  exchanged  with  Mr.  Woodward. 

March  1st,  1762,  sold  a  piece  of  ministerial  land  to  Andrew  Beard. 

May  24th,  1770.    Commitlee  ohoaen  to  look  up  all  the  lands  in  the  town 
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Ernenon  meetinghouse,  or  as  parsonage  for  the  minister.  The  paridi 
wS'ey.  ^^y  ^  s^'sed  of  the  land  for  the  purpose  of  supporting  a  min- 
ister  out  of  it,  and  yet  it  may  not  be  the  property  of  the  minis- 
ter so  as  to  make  it  technically  a  parsonage,  and  cause  the  seisin 
to  be  in  the  minister  as  a  sole  corporation. 

In  the  case  of  Tkompwn  v.  The  Cath.  Cong.  Soe.  in  R^ 
hoboth^  6  Pick.  469,  the  plaintiff,  as  mtnuter,  sued  for  tbe 
proceeds  of  real  estate  given  in  1774  by  one  Ephraim  Hunt 
**  towards  the  support  of  public  worship  for  the  benefit  of  the 
inhabitants  of  the  second  precinct  of  Reboboth  who  should 
attend  meeting  at  the  church  at  Palmer's  river.''  The  wiU 
directed  that  the  estate  "  should  be  leased  out  and  the  yearly 
income  and  rents  paid  to  the  minister  of  the  church  at  Palmer's 
river."  The  society  reserved  the  mcome  of  this  estate  to 
themselves,  and  agreed  with  the  minister  for  a  certain  salary 
less  than  the  income ;  and  the  Court  held  that  he  could  not 
recover.  The  income  must  therefore  have  belonged  to  the 
parish.  It  appears  that  in  1792,  this  society  was  in  possession 
of  a  ^*  considerable  real  estate,"  and  it  was  incorporated  with 
all  the  powers,  privileges  and  immunities  that  precincts  and 
parishes  enjoy.  St.  1792,  e.  2,  Spec.  Laws,  vol.  2,  p.  367. 
This  precinct  therefore  must  have  had  a  capacity  to  take  and 
hold  for  mmisterial  purposes,  independently  of  the  minister.^ 

We  regret  that  the  present  chief  justice  cannot  give  us  any 
aid,  as  he  was  of  counsel  in  this  case.  We  have  also  to  regret 
that  the  other  members  of  the  Court  have  not  been  able  to 

not  jet  difpowd  of,  and  among  other  Iota,  <*a  parcel  of  woodland  in  Sledge 
wooda,  ao  called,  near  Barcben  meadow,  caUtd  mmuUrial,**  It  would  aeem 
notwithatanding  the  meadow  was  called  ministerial,  the  town  had  not  dia- 
poaedof  it 

In  October,  1766,  the  firat  pariah  TOted,  that  they  reaerved  the  nee  of  tha 
paraonage  landa  to  themaelTca. 

1767.  That  the  committee  of  boilding  the  new  meetinghooae  have  libertr 
to  cat  timber  iW>m  the  ministerial  lands. 

Sept  90th,  1770.  Art.  1.  To  know  if  the  pariah  will  aell  the  panonage. 
Voted  in  the  affinnatiTe.  Sold  it  in  three  pieces;  that  where  the  honsa 
alanda,  that  behind  the  meetinghooae  [the  lot  in  controversy]  and  that  bj 
Doet  Stimpaon'a. 

March  17th,  1777.  Committee  of  the  pariah  aathori»d  to  give  a  deed  It 
Ber.  Oaleb  Prentiaa. 

>  See  FirM  Pmnth  m  M€4fiMr4  ▼.  Me^lf^rd,  91  Pick.  199. 
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trrkve  at  the  same  result.     The  circumstaDce  that  our  brother     Emeraon 
fViUe  dissents  from  the  opiDion  which  we  have  formed,  b      wUey. 
caicuhted  to  excite  our  distrust  of  its  correctness.     But  after  ' 

much  consideration,  we  are  of  opinion  that  the  demandant 
should  be  nonsuited,  and  that  judgment  should  be  entered  ac* 
cordinglj. 


Abba  Thater  versus  The  Middlesex  Mutual 
Fire  Insuraitce  Company. 

IffteorpontioD,b0iag«ptrtf  toatait,  nAuoto  prodnee  their  bookt^iipoB  BOlloe» 
tiM  advttiw  ptrtf  may  iotrodace  parol  eTidance  of  tho  choice  of  the  directon  of 
the  eoipontioa  and  of  the  acta  of  aoch  direetoia. 

Sach  Botiee  gifen  to  the  attorney  of  record  of  the  eoipetatioB,  ia  notftee  to  the 
corporatioB. 

On  the  lAth  of  January  an  application  waa  made  on  behalf  of  the  plaintiff^  who 
lived  at  Hopkinton,  to  the  defendanti,  an  inanrance  company  at  Concord,  for 
inanrance  apon  the  plaintiff 'a  baildingi.  The  defendanta  atated  the  terma  opoa 
which  they  would  inanre  them,  and  prepared  a  written  application  and  a  premiaiB 
note,  both  bearing  date  of  the  16th,  to  be  aigned  by  the  plaintiff,  and  npon  their 
being  returned  to  the  defendanti  by  mail,  a  policy  bearing  the  uune  date  waa  to 
be  aent  to  the  plaintiff.  The  plaintiff'a  igent,  who  waa  the  poatmaater  of  Hop- 
kinton, presented  the  written  application  and  the  note  to  the  plaintiff  on  the  tSth, 
and  the  plaintiff  aigned  them  forthwith  and  left  them  in  the  handa  of  the  poat- 
anater,  to  be  forwarded  to  the  defendanta.  There  waa  a  mail  oToiy  Satnrday 
from  Hopkinton  to  Concord,  and  theae  pqiera  were  mailed  and  forwarded  on 
Satnrday  the  Sd  of  Febmaiy,  bat  the  defendanta  refhaed  to  give  the  plaintiff  a 
policy,  the  boildinga  baring  been  deatroyed  by  fire  on  the  Slat  of  Janaary.  In 
an  action  for  the  loaa,  it  waa  kM,  that  no  contract  of  Inaorance  had  been  com- 
pleted between  the  partiea,  the  papera  aigned  by  the  plaintiff  being  in  the  handa 
of  hia  agent,  and  therefore  rcTOcable,  until  after  the  buildingi  had  been  deatroyed. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiiF  de- 
clared that  the  defendants  insured  certain  buildings  of  the  phin- 
tiff  in  Hopldnton,  for  the  term  of  seven  years  from  the  16th  of 
January,  1827,  and  that  on  the  31st  of  the  same  January  the 
buildings  were  burnt.     The  case  was  tried  before  Wilde  J. 

To  prove  the  contract  of  insurance,  the  plaintiiF  called 
L.  Walker,  who  testified  that  he  was  notified  by  a  letter  from 
N.  Brooks,  the  secretary  of  the  defendants,  that  the  directors 
of  the  company  would  meet  at  Concord  on  the  15th  of  Janu« 
ary,  1827  ;  that  the  witness  attended  at  the  time  and  place 
mentioned,  and  found  several  gentlemen  assembled,  whom  he 


Digitized  by  VjOOQIC 


9»  MIDDLESEX. 

'J'hayer  supposed  to  be  the  directors,  three  only  of  whom  he  knew 
HidcUeaez  personally  ;  that  the  subject  of  the  claim  which  the  witness 
)iut  Fire     had  against  the  company,  was  discussed  by  the  gentlemen,  wbo 

concluded  to  pay  him  a  certain  sum,  which  sum  was  afterwards 

paid  ;  that  after  the  decision  on  the  witness's  claim,  A.  Har- 
rington, of  Hopkinton,  (who  had  deceased  before  the  trial,) 
presented  to  the  gentlemen  a  plan  of  the  plaintiff's  buildings, 
i27  and  requested  them  to  make  insurance  on  the  buildings  for  the 
plaintiff  to  the  amount  of  $  2000  ;  that  some  discussion  took 
place  among  the  gentlemen,  whether  they  should  make  insur- 
ance upou  any  buildings  in  Hopkinton  (as  there  had  been  sev- 
eral losses  by  fire  in  that  town),  but  that  after  some  discussion 
they  said  they  would  insure  the  plaintiff's  buildings  for  a  pre- 
mium of  six  per  cent,  upon  the  sum  insured,  and  they  then 
selves  apportioned  the  sum  of  $  2000  upon  the  several  build- 
ings, according  to  the  estimated  value  ;  that  the  secretary  said 
to  Harrington,  ^^  I  will  make  out  an  application,  and  a  note 
for  the  premium,  and  date  them  on  the  16tfa  of  January,  1827, 
to  be  signed  by  the  plaintiff,  and  when  signed  you  may  return 
Ihem  to  me  by  mail  or  otherwise,  and  T  will  return  a  policy 
bearing  the  same  date  with  the  note  and  application  ; "  and 
that  an  application  and  a  note  were  then  made  out  and  deliv- 
ered to  Harrington,  who  carried  them  away. 

The  defendants  objected  to  the  above  testimony,  and  to  the 
reception  of  any  oral  evidence  to  prove  the  contract. 

Before  the  admission  of  the  above  testimony,  the  defend- 
ants' counsel  required  proof  that  the  supposed  directors  were 
directors,  and  that  they  had  authority  to  bind  the  defendants. 

It  was  then  stated  by  the  plaintiff's  counsel  and  admitted  by 
the  defendants'  counsel,  that  notice  had  been  given  to  the  de- 
fendants to  produce  the  books  of  the  company  ;  and  they  were 
called  for,  but  the  defendants  refused  to  produce  them.  The 
plaintiff  then  called  a  witness,  who  testified  that  be  bad  exam* 
bed  the  records  of  the  company  in  the  possession  of  the  sec- 
retary, and  taken  the  names  of  the  directors  chosen  for  the 
year  1827,  which  names  the  witness  gave,  being  nine  in  all, 
among  which  were  the  three  gentlemen  known  by  Walker,  as 
before  mentioned.  The  witness  also  said  that  he  examined 
the  records  of  the  directors,  and  that  it  appeared  that  the\ 
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were  all  present  on  the  meeting  of  the  15th  of  January,  1827,      Thayer 
except  one,  and  that  the  three  named  by  Walker  were  among    Mid^eMi 
those  present.  Mut  Fire 

The  plaintiff's  counsel  then  read  the  act  of  incorporation  of  1. 

the  defendants,  to  show  the  power  of  the  directors. 

In  the  application  there  were  several  interrogatories,  one  of 
them  being,  ^^  What  is  the  estimated  value  of  the  buildings  ?  ** 
Answers  m  the  handwriting  of  the  secretary  were  annexed  to  328 
all  of  them  except  this  one,  on  the  1  dth  of  January,  and  to 
this  one  no  answer  was  given,  when  the  application  was  signed 
and  returned  to  the  secretary. 

The  plaintiff  proved  by  the  deposition  of  A.  Harrmgton's 
widow,  that  the  original  application  and  note  were  presented 
by  Harrington  to  the  plaintiff  on  the  2dth  of  January,  and  both 
were  signed  by  the  plaintiff,  and  left  with  Harrington,  who 
was  the  postmaster  at  Hopkinton,  to  be  sent  to  the  secretary 
of  the  defendants  by  the  next  mail,  which  did  not  go  till  the 
next  Saturday,  the  3d  of  February,  at  which  time  the  deponent 
saw  Harrington  doing  up  these  papers  to  be  sent  by  mail. 
The  mail  goes  but  once  a  week  (on  Saturday)  from  Hopkin- 
ton to  Concord. 

No  money  was  sent  or  paid  by  the  plaintiff  at  the  time  of 
the  application  for  insurance,  nor  since,  nor  did  it  appear  that 
any  thing  had  been  said  between  the  parties  on  that  subject. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendants moved  for  a  new  trial  on  the  ground  that  the  parol 
evidence  was  inadmissible,  or  if  not,  that  it  did  not  prove  a 
valid  contract. 

Hoar  and  KtytSy  for  the  defendants,  insisted  that  parol  evi-  Ocu  'MHk 
dence  was  not  admissible  to  show  the  election  and  proceedings 
of  the  directors  of  the  company,  but  that  the  same  should  have 
been  proved  by  the  company's  books  ;  and  on  this  point  tliey 
referred  to  the  act  of  incorporation  {Si.  1825,  c.  141,  §  4,) 
which  requires  the  directors  to  keep  a  record  of  their  proceed- 
ings. It  does  not  appear  that  the  secretary  was  not  a  compe- 
tent witness,  and  he  ought  to  have  been  served  with  a  mftpenia 
d%ict9  Uc%im  to  produce  the  books. 

They  likewise  contended'  that  the  directors  could  not  bind 
the  company  in  a  contract  of  insurance,  except  by  a  policy,  to 
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Thayer      be  issued  upon  the  performance  of  certain  conditions  precedeni 
Bfid^esex    ^"  ^®  P*^  ^^  ^^  assured.     SL  1825,  c.  141,  §  2,  5,  10  ; 
UaL  Fire     Head  v.  Providence  In$.  Co.^  2  Cranch,  127  ;   United  Stata 
'      Bank  ▼.  Dandridge,  12  Wheat.  64  ;  Sakm  Mill  Dam  Corp. 
Y.  Rope$i  6  Pick.  32.     And  further,  that  independently  of 
the  particular  provisions  of  the  act  of  incorporation,  no  con- 
tract had  been  made  between  the  parties.     M^CtMoeh  v. 
Eagle  In$.  Co.,  1  Pick.  278,  [2d  ed.  282,  notes  1,  2.] 
329  Fletcher  and  E.  Fuller^  for  the  plaintiff,  said  the  present 

case  was  distinguishable  from  that  o(  MP'Culloeh  v.  Eagle  In$. 
Co. J  because  there  the  offer  of  the  defendants  was  retracted 
before  they  had  received  an  answer  from  the  plaintiff.  Here 
there  was  no  dissent  on  the  part  of  the  defendants  until  after 
the  buildings  had  been  burnt  and  the  plaintiff  had  complied 
with  the  terms  proposed  by  the  defendants.  They  agreed  to 
take  the  risk,  and  to  send  the  plaintiff  a  policy  bearing  the 
same  date  with  the  note  and  the  written  application,  when  these 
two  papers  should  be  returned  to  them  executed  by  the  plain- 
tiff. He  signed  the  papers  when  presented  to  him  by  Harring- 
ton, on  the  28th  of  January,  and  sent  them  to  the  defendants 
by  the  next  mail.  The  contract  was  to  take  effect  from  the 
16th  of  January,  and  the  execution  of  the  papers  by  the  plaro- 
tiff  and  forwarding  them  to  the  defendants,  completed  the  con* 
tract.  Mann  v.  LtfubeU,  1  Bam.  &  Aid.  681 ;  JUaeiier  v. 
Prithj  6  Wendell,  116  ;  Roviledge  v.  Grani,  1  Moore  ft  P 
'^17,  and  3  Car.  &  P.  267 ;  Phillips  on  Ins.  5. 
Jb4rl631.  Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
A  preliminary  question  raised  by  the  defendants  in  the  present 
tase  is  entitled  to  some  consideration,  which  is,  whether  parol 
evidence  of  the  choice  of  directors  of  the  defendant  corpora- 
tion, and  of  the  acts  and  doings  of  such  directors,  after  the 
failure  and  refusal  of  the  corporation  to  produce  their  books 
upon  notice,  was  righdy  admitted.  And  the  Court  are  clearly 
of  opinion  that  it  was. 

The  rule,  that  upon  a  trial  of  controverted  facts  the  par^ 
baving  the  custody  and  control  of  books,  documents  and  pa- 
pers, shall  on  notice  produce  them,  and  that  on  refusal  to  do 
so,  the  adverse  party  may  give  evidence  of  their  contents,  and 
that  all  inferences  from  such  secondary  evidence  shall  be  taken 
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most  strongly  against  tbe  party  refusing  to  produce  them,  is  a     Thayer 
nighly  reasonable  and  beneficial  rule,  tending  to  the  discovery    MiddleBei 
of  the  truth  and  to  the  promotion  of  honesty,  frankness  and  fair    Mut.  Fire 

dealing,  and  ought  not  to  be  shackled  or  obstructed  by  strict  1 

constructions  or  technical  niceties.^    It  is  not  enough  therefore 
to  found  an  objection,  that  the  party  in  a  particular  case,  might 
possibly  prove  the  facts  material  to  his  case,  in  some  other        390 
mode  ;  this  b  the  regular  and  proper  mode,  and  the  party  has 
a  right  to  rely  on  it. 

If  these  views  are  correct  in  regard  to  bdividuals,  afariiari 
are  they  so,  in  regard  to  corporations,  who  are  bound  to  keep 
records,  and  whose  solemn  and  formal  acts  are  usually  mani- 
fested by  their  records,  or  by  some  other  writings.  It  has 
sometimes  been  held  that  a  corporation  can  be  bound  by  its 
records  or  corporate  seal  only,  and  it  is  insisted  by  the  defend- 
ants in  the  present  case,  that  they  can  be  bound  only  by  their 
records  or  written  contracts.  This  is  perhaps  pressing  the 
point  too  far,  according  to  the  rules  which  have  been  held  in 
this  Commonwealth  since  the  great  mcrease  of  corporations ;  ^ 
but  it  tends  to  show  that  these  records  are  the  best  evidence. 
The  plaintiff  was  not  bound  to  call  any  officer  of  the  corpora- 
tion to  bring  in  the  books ;  such  officer  might  be  interested ; 
the  secretary  and  indeed  all  the  directors  might  have  been 
changed,  and  yet  the  artificial  body,  the  corporation,  remained 
the  same.  The  artificial  person  was  in  court  by  its  attorney,  and 
through  such  attorney  was  bound  to  take  notice  of  all  rules  and 
orders,  and  to  conform  to  them,  like  any  other  litigant  party. 
Notice  to  the  attorney  then,  bound  the  principal,  and  obliged 
the  corporation  to  produce  their  books,  whoever  at  the  time 
might  be  its  officers,  or  in  whose  custody  soever  the  books 
might  be.  On  failure  to  produce  them  upon  this  notice,  the 
parol  evidence  was  competent,  and  properly  admitted. 

But  upon  the  other  ground,  the  Court  are  of  opinion,  that  at 
the  time  when  the  fire  took  place,  there  was  no  complete  con- 

>  8eeI^a4>11tr*iM.C^.v.  7)^JII«dbajiM  Kr^lM.C^.  7  WendsD,  31, 3^ 
34;  Sgmmgtonr.JIfLMtl  Der.  A  Batt.  S91,  296;  Coaperr.  CMam9t  3 
Ounpb.  363;  Jaekmm  ▼.  Jf  r«y,  18  Johns.  R.  330. 

>  8m  I  MeteiUf  &  Perkins't  Dig.,  tU.  CorporaHan^  mi.  VI,  andMiM  eited. 
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Thayer      tract  of  insurance  between  the  parties,  but  only  a  negotiauon, 
Middieaea    ^bich  bad  not  resulted  in  a  contract. 
Mut  Fire         Tbe  proceedings  at  Concord,  did  not  purport  to  be  a  con- 

tract ;  a  paper  was  drawn  up  purporting  to  be  a  proposal  to  be 

made  by  the  plaintiff  to  tbe  company,  to  be  signed  by  bim 
tc^etber  with  bis  note,  and  returned  and  filed  in  tbe  office, 
whereupon  a  policy  was  to  be  made  by  tbe  secretary  and  sent 
to  the  plaintiff.  This  took  place  on  the  15tb  of  January,  and 
the  policy  was  to  be  made  out  as  of  the  16th.  This  would 
seem  to  imply  that  the  proposal  was  to  be  returned  with  the 
note  immediately.  But  in  fact,  tbe  plaintiff  did  not  sign  these 
papers  till  the  28th,  when  they  were  signed  and  handed  back 
J31  to  Harrington,  who  was  postmaster,  to  forward  to  the  com- 
pany at  Concord  ;  the  fire  took  place  on  tbe  31st,  but  the  ^to« 
posal  and  note  were  not  mailed  and  forwarded  till  the  3d  of 
February,  four  days  after  the  fire. 

In  the  first  place,  it  seems  to  us  quite  clear,  that  the  pro- 
ceedings at  Concord  did  not  constitute  a  contract  of  insurance, 
and  were  not  understood  so  to  do.  Harrington  was  authorized 
to  inquire  and  ascertain  the  terms  upon  which  the  company 
would  insure,  but  not  to  make  insurance  and  bind  his  principal 
by  contract.  Until  he  had  stated  to  his  principal  what  these 
terms  would  be  and  he  had  assented  to  them,  he  was  under  no 
obligation.  The  same  is  implied  by  Harrington's  taking  home 
a  blank  proposal ;  this  the  plaintiff  was  at  liberty  to  sign  or  not 
as  he  pleased.  It  seems  to  us  clear,  therefore,  that  no  con- 
tract of  insurance  was  then  made. 

But  the  principal  ground  relied  upon  by  the  plaintiff  is,  that 
the  proceedings  of  Brooks  and  the  directors  at  Concord  on  the 
15th  of  January,  were  ao  offer,  and  that  when  assented  to  by 
the  plaintiff,  they  constituted  a  contract. 

But  we  think  the  facts,  as  they  appear  in  the  judge's  repoit, 
do  not  warrant  this  proposition.  If  this  was  to  be  regarded  Bh 
an  offer,  it  was  to  be  acceded  to  or  rejected  within  a  reasona- 
ble time,  and  before  any  material  change  of  circumsunces.  As 
the  supposed  offer  was  made  on  Monday  the  15th,  and  the  in- 
timation was  that  the  policy  should  be  made  as  of  Tuesday  the 
16th,  it  would  seem  that  an  immediate  return  of  tbe  proposal 
With  notice  of  the  plaintiff's  acceptance  of  the  defendants 
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oflbr  was  expected.     But  if  notice  by  mail  was  contemplated)      Thayer 
there  was  a  mail  on  Saturday  the  20th  and  Saturday  the  27th)     Mid^esr  i 
by  neither  of  which  was  notice  forwarded,  nor  was  it  forward-     Mut  Fire 

ed  till  the  mail  of  Saturday  the  3d  of  February.     Even  if  no 

essential  change  of  circumstances  had  taken  place,  it  would  be 
extremely  difficult  to  bold  that  the  defendants  would  be  bound 
by  simple  noUce  of  the  assent  of  the  plaintiff  to  their  offer,  af- 
ter such  a  lapse  of  time.  If  however  the  case  rested  solely 
upon  the  ground  that  the  notice  of  acceptance  of  the  defend- 
ants' offer,  on  the  pert  of  the  plaintiff,  was  not  given  within  a 
reasonable  time,  it  would  deserve  further  consideration ;  i  but 
we  think  it  does  not  rest  solely  or  mainly  upon  that  ground. 

But  we  are  of  opinion,  that  supposing  the  proceeding  at  339 
Concord  constituted  an  offer  on  the  part  of  the  company, 
which  continued  binding  notwithstanding  the  delay  of  the  plain- 
tiff in  acceding  to  it,  still  that  it  had  not  been  acceded  to  when 
the  loss  happened,  and  of  course  that  there  was  no  contract  of 
*nsurance  then  subsisting  between  the  parties. 

If  the  act  of  the  defendants  amounted  to  an  offer,  that  offer 
would  not  be  matured  into  a  complete  and  effectual  contract 
until  it  was  acceded  to  by  the  plaintiff,  and  notice  thereof  giv- 
en to  the  defendants,  either  actual  or  constructive.  The  pro- 
posal and  note  were  not  signed  till  the  28th,  and  were  then  de- 
livered back  to  Harrington,  who  was  the  phiintiff  *s  agent,  and 
who  was  also  postmaster.  They  remained  in  his  custody,  sub- 
ject to  the  control  of  the  plaintiff  himself,  until  Saturday  the 
3d  of  February,  when  Harrington  enclosed  them  to  Brooks, 
to  be  forwarded  to  Concord.  This  we  think  cannot  be  con- 
sidered as  constructive  notice  to  the  defendants,  until  the  pa- 
pers were  enclosed  and  forwarded,  which  was  after  the  loss. 
It  may  well  be  conceded,  that  where  notice  is  to  be  given  by 
mail,  a  notice  actually  put  into  the  mail,  especially  if  forwarded 
and  beyond  the  control  or  revocation  of  the  party  senorag  it, 

'  A  wiUingneM  to  enter  into  the  afreement,  hy  the  party  offerin^f ,  is  pre- 
•nmed  to  oontinoe  for  the  time  limited,  and  if  that  time  be  not  fixed  by  the 
oftr,  then  nntil  it  ii  exprewly  revoked,  or  coonteracted  by  a  contrary  pre- 
■nmption.  Maetier  ▼.  fVttA,  6  Wendell,  103.  But  the  offer  must  be  accept^ 
ed  within  a  reaeonable  time.  Peru  v  Tkamer,  1  Fairfield,  185.  See  CkiUe 
▼.  AUaon,  7  Dana,  S81. 

▼OL.  Z.  22  337 
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Thayer  may  be  good  notice.  But  where  the  party's  own  agent  hap- 
Middieiex  P®d^  ^^  ^  postmaster  and  the  notice  and  proposal  were  not 
Mot  Fire     enclosed  and  put  into  the  mail  till  after  a  loss,  the  delivery  to 

.    such  postmaster  cannot  be  deemed  notice  to  the  defendants. 

•At  the  time  when  the  fire  happened  and  the  loss  occurred,  we 
think  the  matter  rested  in  proposal  only ;  that  there  was  no 
complete  contract ;  and  therefore  that  the  plaintiff  is  not  enti- 
tled to  recover. 

Upon  the  question  whether  the  offer  of  the  defendants  was 
substantially  complied  with,  the  blank  in  the  proposal,  for  in- 
serting the  value,  not  being  filled  up,  whether  the  directors 
could  bbd  the  company,  in  a  contract  of  insurance,  otherwise 
than  by  a  policy,  and  several  questions  upon  the  delisted  and 
limited  powers  of  the  directors,  as  conferred  and  qualified  by 
the  particular  provisions  of  the  act  of  incorporation,  we  do  not 
find  it  necessaiy  to  give  an  opinion ;  proceeding  upon  the 
ground,  that  upon  general  principles,  and  as  between  parties 
having  a  general  power  to  contract  and  bound  to  conform  to 
SSS  no  particular  form  of  contract,  there  was  no  such  offer  on  one 
side  and  assent  thereto  and  notice  thereof  on  the  other,  as  by 
law  are  required  to  constitute  an  agreement  or  contract,  until 
after  such  a  change  of  circumstances  by  the  destruction  and 
loss  of  the  subject  matter,  as  must  necessarily  be  considered  a 
revocation  of  all  offers  and  proposals  on  the  subject. 

Jfew  truU  gramM. 
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Uriah  Oakss  versus  Gharlbs  Hill. 


Hm  A.  188^0.  106»  fxroridipf  ■  mode  hi  wiadi  a  mMibir  of  ■  nHgioai  iaofat^ 
my  leave  it  without  iti  oooooot,  does  aot  prohibit  han  fton  withdnwiof  hi  aoat 


Thai  fihore  a  p«Km  who  had  been  a  menhir  of  a  reUgiooe  eoeietj,  prodaoed  a  eer- 
tiflcete  of  the  el«fc,  that  at  hie  owa  leqont  he  had  eeeeed  lo  be  a  neoibv  of  the 
■ociety,  it  wes  ooneidered  that  hie  oponexion  therewith  wee  dieeoived. 

Ifa  member  of  a  religioae  eociety,  other  than  the  firet  perieh  of  the  tpwn  in  which  he 
dwelle,  dieeohee  hie  eoaoesioa  with  each  eociety,  without  expreeely  joiniog  eonw 
ether  eoeiety,  he  beoomee,  by  the  operation  of  htw,  a  uiember  of  the  flret  perieh, 
and  the  firet  parieh  eanoot  reAiee  to  admit  him  ae  a  meonber. 

Where  a  pereon  who  had  been  a  member  of  a  Tolnntary  religioae  eodety*  demended 
permieeion  lo  Tote  at  a  meeting  of  the  firet  parieh  in  the  town  where  be  dwdt,  and 
prodaeed  lo  the  pteeiding  oflioer  a  oertiiicate  of  the  ekrk  of  the  vohmtary  eoeie^ 
that  be  had  eeaeed  to  be  a  member  thereof,  it  wae  kdd,  that  he  wae  eatitled  ie 
fote  at  the  parieh  meeting,  (being  otherwiee  doly  qoaliiied  to  vole,)  and  that  aa 
aetkm  lay  againet  the  preeidiog  oflioer  fbr  refaeiag  to  reoeire  hie  vole. 

This  was  an  acti(Mi  on  the  case  against  the  defendant,  for 
refusing  the  plabtiff  permission  to  vote  at  a  parish  meeting  in 
Maiden. 

On  the  trial,  before  W%ld$  J.,  it  appeared  that  formerly  the 
town  of  Maiden  consisted  of  one  parish,  and  transacted  their 
parish  business  in  town  meeting,  the  town  clerk  and  other  town 
officers  serving  as  parish  officers. 

By  8t.  1819,  e.  138,  a  bapust  poll  parish  was  created  in 
Maiden.  Nearly  at  the  same  time  a  voluntary  religious  society 
of  episcopalian  methodists,  and  in  1826,  another  voluntary  re- 
ligious society  of  methodists,  were  duly  organized  in  the  same 
town.  These  three  societies  have  remained  regular  societies, 
maintaining  religious  worship. 

In  April  1828,  another  voluntary  religious  society  was  duly        33 
organized  m  Maiden,  and  was  called  ^^  The  Congregational 
Religious  Socie^  for  the  Support  of  Orthodox  TPreaching  in 
Maiden." 

The  remaming  mhabitants  of  Maiden  constituted  the  First 
Parish  in  Maiden,  and  they  orgviized  themselves  as  a  parish, 
and  chose  parish  officers. 

On  the  20th  of  October,  1828,  a  meeting  of  the  First  Parish 
was  regularly  held  for  parish  purposes.  At  that  meeting  the 
defendant,  who  had  been  legally  chosen  and  qualified  as  th# 
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OakM       clerk  of  the  parish,  acted  as  such,  and  in  thai  character  (ire- 

H^j         sided  at  the  meeting  in  the  choice  of  a  moderator  therefor  ;  and 

""""■^ ""    while  the  defendant  was  so  presiding,  the  plaintiff  claimed  a 

right,  as  a  member  of  the  First  Parish,  to  vote,  and  offered  his 

vote  for  such  moderator.     But  the  defendant  refused  to  receive 

It,  and  for  such  refusal  the  present  action  was  brought. 

At  the  time  when  the  plaintiff  so  offered  to  vote,  he  was 
more  than  twenty-one  years  of  age,  and  had  been  an  inbabitan' 
in  Maiden,  paying  annual  State,  county  and  town  taxes  on  his 
poll  and  estate  for  several  years,  and  he  was  then  in  all  respects 
a  legal  and  qualified  voter  in  town  affairs  in  Maiden  ;  and  for 
several  years  prior  to  1828,  he  had  been  a  regular  member  of 
the  First  Parish.  He  was  the  owner  of  a  pew  in  the  meeting- 
house of  the  First  Parish,  but  this  is  a  territorial  parish  and  no 
tax  has  ever  been  levied  or  assessed  on  the  pews. 

At  the  time  of  the  organization  of  the  aboveroentioned  Con- 
gregational Religious  Society,  in  April  1828,  the  plaintiff  be- 
came a  member  of  it  and  assisted  in  its  organization,  and  be 
was  then  chosen  one  of  the  assessors  of  the  society. 
«  On  June  23d,  1828,  the  plaintiff  obtained  from  the  clerk  of 
that  society,  and  filed  with  the  clerk  of  the  First  Parish,  a 
certificate  as  follows:  —  ^' Maldeo,  June  23,  1828.  This 
certifies  that  Capt.  Uriah  Oakes  is  a  member  of  the  Congrega- 
tional Rdigious  Society  for  the  Support  of  Orthodox  Preach- 
mg  in  said  town.  Attest,  Nathan  Newhall,  clerk  of  said  so- 
ciety." 

On  the  29th  of  July,  1828,  the  plaintiff  obtained  from  the 
clerk  of  the  same  society  and  filed  with  the  defendant,  the 
clerk  of  the  First  Parish,  a  certificate  as  follows  :  —  ^^  Maiden, 
335  July  29,  1828  This  certifies  that  Capt.  Uriah  Oakes,  at  his 
own  request,  ceased  to  be  a  member  of  the  Congregational 
Religious  Sc^iety  for  the  Support  of  Orthodox  Preaching  in 
said  town.  Attest,  Nathan  Newhall,  clerk  of  said  society." 
On  presenting  this  certificate,  the  plaintiff  demanded  of  the 
defendant  a  certificate  that  the  plaintiff  had  joined  and  become 
a  member  of  the  First  Parish  ;  which  the  defendant  declined 
giving  him. 

The  First  Parish  has  a  fund  for  the  support  of  the  ministry* 
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for  the  managerneot  of  which  an  act  of  the  logislature  w^s 
passed  on  June  20th,  1807. 

The  plaintiff  was  nonsuited ;  but  if,  in  the  opinion  of  the 
Court,  be  had  a  legal  right  to  maintain  his  action  against  the 
defendant  for  refusing  to  receive  his  vote,  the  nonsuit  was  to  be 
taken  off  and  a  new  trial  granted. 

Fletchtry  for  the  plaintiff,  urged  that  by  the  constitution  of  OeL  Od 
the  Commonwealth,  (3d  art.  of  Declaration  of  Rights,)  the 
legislature  are  required  to  make  provision  for  the  support  of 
public  worship  ;  that  accordingly  they  have  enacted  laws  with 
the  design  of  compelling  every  citizen  to  contribute  towards 
that  object,  while  at  the  same  time  they  have  endeavoured  to 
secure  freedom  of  opinion  in  regard  to  religion  ;  that  by  the 
statutes,  the  first  parish  in  a  town  is  of  a  public  character,  and 
IS  open,  for  parochial  purposes,  to  all  individuals  living  within 
the  town,  in  like  manner  as  the  town  is  for  municipal  purposes ; 
that  the  plaintiff,  before  he  offered  his  vote  at  the  parish  meet- 
ing, had  ceased  to  be  a  member  of  the  voluntary  religious 
society  to  which  he  had  previously  belonged,  and  had  thereby, 
by  the  mere  operation  of  law,  become  a  member  of  the  par- 
ish ;  that  it  was  the  duty  of  the  parish  clerk  to  have  given  him 
a  certificate  upon  his  request,  and  the  clerk  therefore  could 
not  take  advantage  of  his  own  wrong  and  refuse  to  receive  hb 
vote  at  the  time  when  it  was  offered  ;  that  a  certificate  how- 
ever was  not  material  with  reference  to  the  parish,  the  purpose 
of  such  a  certificate  being  merely  to  give  notice  of  a  change 
of  relation,  to  the  society  which  the  person  has  left,  and  here 
such  notice  was  not  necessary,  inasmuch  as  the  clerk  of  the 
voluntary  society  certifies  that  the  plaintiff  had  ceased  to  be  a 
member  of  that  society.  St.  1786,  c.  10 ;  St.  1799,  c.  87  ; 
Barnes  v.  First  Parish  in  Falmouthy  6  Mass.  R.  401  ;  Si.  SS6 
1811,  e.  6  ;  Halbrook  v.  Holbrooke  1  Pick.  248  ;  St.  1833, 
e.  106. 

Peabody  and  Heydock^  for  the  defendant.  From  the  stat* 
utes  passed  at  various  times  in  relation  to  religion,  it  appears 
to  have  been  uniformly  the  design  of  the  legislature,  that  every 
citizen  in  the  Commonwealth  should  contribute  to  the  suppon 
of  public  worship.  It  was  also  intended  to  give  to  each  indi- 
vidual the  right  of  electing  to  what  religious  society  his  taxes 

S4i 
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Oakes       shall  be  paid.     This  however  is  a  qualified  right,  depending 
^^        generally  on  a  right  on  the  part  of  the  society  to  refuse  to  ad- 
"'  mit  him  as  a  member.     The  statute  of  1811,  c.  6,  provides, 

that  whenever  any  person  shall  become  a  member  of  any  re- 
ligious society,  such  membership  shall  be  certified  by  a  com- 
mittee of  such  society,  chosen  for  that  purpose,  and  filed  with 
the  clerk  of  the  town  where  be  dweUs.  This  provision  is  su- 
perseded by  the  St  1823,  c.  106,  which  enacts,  that  any 
person  may  separate  from  one  religious  society  and  join  anoth- 
er, by  filing  with  the  clerk  of  the  society  left,  a  certificate  of 
the  fact,  under  the  hand  of  the  clerk  of  the  society  which  such 
person  has  elected  to  join.  Now  the  plaintiff,  in  June  1828, 
was  a  member  of  one  of  the  voluntary  associations  in  Maiden, 
and  he  has  not  produced  any  legal  evidence  that  his  relation  to 
that  society  had  ceased.  Instead  of  a  certificate  of  the  clerk 
of  the  society  which  he  professes  to  have  joined^  he  offers  the 
certificate  of  the  society  which  he  says  he  has  left.  Such  a 
certificate  has  no  legal  effect,  and  the  plaintiff  remains  liable  to 
be  taxed  by  the  voluntary  society. 

But  admitting  that  the  plaintiff  ceased  to  be  a  member  of 
the  voluntary  society,  he  did  not  thereby  become  a  member  of 
the  First  Parish.     The  St.  1823,  c.  106,  enacts  that  "any 
•  person  who  may  come  to  dwell  within  any  town  in  this  Com- 

monwealth, shall  be  deemed  and  taken  to  be  a  member  of  the 
oldest  religious  society  in  said  town,'^  unless  he  shall  file  with 
the  clerk  of  such  society  a  certificate  that  he  has  joined  him- 
self to  some  other  religious  society.  But  the  plaintiff  did  not 
"come  to  dwell"  in  Maiden  ;  he  was  already  an  inhabitant ; 
his  case  therefore  is  not  within  the  provision  recited.  Nor  is 
there  an  analogy  between  the  cases  of  one  who  is  already  an 
387  inhabitant  of  a  town,  and  one  who  comes  to  dwell  there  ;  for 
the  latter,  except  for  this  provision,  would  not  be  a  member  of 
any  reli^ous  society  within  the  town,  nor  liable  to  taxation  for 
the  support  of  religion. 

The  plaintiff  had  no  right  to  join  the  First  Parish  without 
their  consent ;  otherwise  the  liberty  granted  to  the  citizens,  of 
forming  themselves  into  separate  associations  for  religious  pur- 
poses, would  be  rendered  of  little  value.  If  it  is  said,  that  it 
is  essential  to  religious  freedom  to  permit  every  person  to  joio 
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iuch  society  as  be  may  prefer,  it  may  be  well  repked,  tkmt  it  is  Oaket 
equally  essential  to  religious  freedom  that  a  society  shall  not  be  uui. 
compelled  to  unite  in  worship  with  any  individual,  against  their 
will.  By  one  of  the  statutes,  a  religious  society  is  allowed  to 
receive  donations  and  to  hold  property  ;  but  how  can  these 
rights  be  enjoyed  with  security,  consistently  with  the  principles 
asserted  on  behalf  of  the  plaintiff?  Strangers  might  join  the 
society  without  its  permission,  dispose  of  its  property  and  then 
withdraw.  [PtUnam  J.  That  supposes  fraud  ;  which  would 
give  the  case  a  different  complexion.]  But  in  most  cases  it 
would  be  impossible  to  prove  the  fraud.  Parishes  have  the 
same  rights  as  other  corporations  ;  and  one  of  the  attributes  of 
corporations  is  the  right  of  electing  members.  2  Kent's 
Comm.  215 ;  Can  of  Sutton's  Hospital,  10  Co.  27,  28,  30. 
The  plaintiff  does  not  contend  that  all  the  religious  societies  in 
a  town  are  subject  to  the  intrusions  of  strangers,  but  only  the 
first  parish ;  but  there  seems  to  be  no  good  reason  why  that 
parish  should  be  so  unfavorably  distinguished.  It  is  true  that 
the  first  parish  are  obliged,  in  some  cases,  to  receive  a  member 
without  their  express  assent ;  thus  a  child  born  in  the  parish, 
on  coming  of  age,  is  a  member  of  the  parish,  if  he  does  not 
join  another  religious  society  ;  so  of  a  person  coming  to  dwell 
within  the  town  ;  but  these  consequences  are  incidents  of  a 
territorial  parish,  and  therefore  may  be  considered  as  taking 
place  with  the  implied  assent  of  the  parish.  In  the  same  man- 
ner it  is  incident  to  a  town,  that  any  person  coming  to  dwell 
within  it  becomes  thereby  a  member  of  the  municipal  corpo- 
ration. 

Morton  J.  afterwards  drew  up  the  opmion  of  the  Court.*    J\ly  1881 
The  only  material  question  raised  in  the  present  case,  is  whether 
the  plaintiff,  on  the  day  mentioned  b  his  declaration,  had  a        398 
right  to  vote  in  the  First  Parish  in  Maiden. 

This  parish,  in  its  territorial  limits,  is  coincident  with  the 
town  of  Maiden.  The  town  originally  constituted  one  parish, 
and  all  its  inhabitants  were  liable  to  be  assessed  for  parochial 
expenses. 

In  1819  a  baptist  society,  or,  as  it  is  frequently,  though  not 

•  Sksm  C.  J.  did  not  lit  in  the  caoM. 
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Oaket  very  accurately  denominated,  a  pdl  parish^  was  created  by  an 
Hill.  act  of  the  legislataro.  Soon  afterwards  two  sooiedeB  of  metbo- 
diflts  were  formed,  and  organised  according  to  the  statute  of 
1811,  c,  6.  And  in  April,  1828,  another  congregational  soci- 
ety was  formed,  and  organised  under  the  statute  of  182S, 
e.  106. 

Of  this  last  society  the  plaintiff  was  a  member  from  its  or> 
ganization  till  July  29th,  1828,  when  he  obtained  from  the 
derk  thereof  a  certificate  that  he  had  withdrawn  from  the  so- 
ciety and  ceased  to  be  a  member  thereof.  The  pbuntiff  pre* 
sented  this  certificate  to  the  derk  of  the  First  Parish,  as  evi- 
dence that  he  had  separated  from  the  sodety  aforesaid,  and 
thereupon  claimed  to  be  a  member  of  the  First  Parish,  and  to 
have  a  right  to  vote  in  all  its  meetings. 

The  plaintiff,  being  an  inhabitant  of  the  parish,  and  having 
all  the  other  qualifications  of  a  voter,  was  entitled  to  give  his 
suffrage,  if  he  was  a  member  of  the  corporation.  He  had 
voluntarily,  though  without  a  change  of  residence,  withdrawn. 
He  desired  to  return.  The  parish  did  not  consent  to  receive 
him.  Could  he  become  a  member  without  its  oonsent?  Has 
a  parish  the  power  to  determine  who  may  beoome  members  of 
it  ?  Or  is  it,  like  a  town,  bound  to  receive  all  who  may  reside 
within  its  territorial  limits,  and  choose  to  partake  of  its  corpo- 
rate privileges? 

This  is  an  important  question,  the  decision  of  which  may 
deeply  affect  the  peace  and  harmony  of  religious  tevitorial 
corporations.  The  influx  of  strangers  into  a  parish  may  pro- 
duce division  where  union  existed  before,  may  change  the 
religious  character  of  the  corporation,  or  where  there  are  funds 
may  divert  them  from  the  purposes  for  which  they  were  origi- 
nally intended,  to  those  very  different  or  perhaps  directly  op- 
posite. 
389  The  decision  of  this  question  may  have  a  tendency  to  shake 

the  parochial  system  of  the  Commonwealth.  Whether  this 
system  as  originally  established,  was,  or  was  not,  benefidal  in 
its  effects  or  just  in  its  operation,  we  have  no  need  now  to 
inquire.  Under  its  influence  the  Commonwealth  haa  grawn 
up,  and  it  is  believed  is  not  behind  its  sister  States,  in  the  monl 
or  religious  character  of  its  inhabitants.  It  is  however  very 
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obvious,  that  thb  system  was  better  suited  to  the  early  state  of      Oakes 
the  oouDtry  thao  to  the  present ;  and  that  however  it  might        ^^^ 
have  been  formerly!  it  has  been  so  modified  and  changed,  that  ^ 

the  present  parishes  retain  very  few  of  the  attributes  of  the 
original  ones,  except  their  burdens  and  liabilities.  Whether 
this  system,  under  its  present  modifications,  or  as  it  existed  in 
any  period  of  our  history,  is  adapted  to  the  present  state  of 
society,  or  is  valuable  to  the  community,  is  a  question  which 
does  not  fall  within  our  province  to  determine. 

We  have  however  maturely  considered  the  question  arising 
in  the  present  case,  carefully  examined  the  history  of  the  legis- 
lation upon  the  subject,  and  compared  the  many  sututes,  early 
and  late,  bearing  upon  it,  and  have  come  to  a  conclusion  which 
I  am  now  to  state. 

It  cannot  be  necessary  to  premise,  that  our  duty  requires  us 
to  declare  what  the  law  it,  and  not  what  in  our  opinion  it  oughi 
to  be.  To  decide  whether  a  law  is  wise  or  unwise,  whether  it 
ought  to  be  repealed,  amended,  or  preserved,  belongs  to  an* 
other  department  of  the  government.  I  will  however  remark, 
that  our  decision  in  this  case,  has  been  adopted  reluctantly  and 
only  from  a  clear  conviction  that  the  law  will  admit  of  no  other 
reasonable  construction. 

Our  ancestors,  deeply  imbued  with  religious  sentiment  and 
deeming  the  prevalence  of  morality  and  religion  essential  to 
the  well-being  and  prosperity  of  communities  as  well  as  indi- 
viduals, very  early  made  provision  for  the  settlement  of  minis- 
ters and  the  support  of  public  worship.  In  looking  into  the 
history  of  the  settlement  of  this  country,  and  the  early  legisla- 
tion upon  the  subject  of  religion,  I  cannot  but  remark,  that  the 
first  settlers,  though  smarting  themselves  from  persecution, 
looked  not  to  any  adequate  measures  to  protect  others  from 
the  same  evil ;  and  while  they  provided  for  the  most  perfect 
enjoyment  of  religious  worship  themselves,  they  seemed  not  to  340 
recollect  that  others  might  differ  firom  them  and  yet  be  entitled 
to  protection  in  the  enjoyment  of  the  same  privileges. 

In  the  progressive  improvement  of  civil  society,  a  knowledge 
of  civil  rights  usually  if  not  invariably  precedes  that  of  reli- 
gious rights.  Theformer  being  practical  in  their  operation  and 
effect,  are  generally  better  understood  and  more  respected  than 
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Oakoa  the  ktter.  Accordingly  our  ancestors  evinced  a  nmcb  better 
l^^l^  knowledge  of  civil  than  of  religious  liberty.  And  having  come 
'  from  a  country  where  an  ecclesiastical  esublisbment  was  a 

part  of  the  government,  and  as  such  supported  at  the  public 
expense ;  where  articles  of  faith  were  regulated  by  law,  and 
where  the  head  of  the  civil  government  was  also  the  head  of 
the  church  ;  they  could  not  reasonably  have  been  expected  so 
iar  to  throw  off  the  influence  of  education  and  to  break  the 
shackles  of  prejudice,  as  at  once  to  provide  for  that  entire 
separation  between  civil  power  and  religion,  and  to  establish 
that  perfect  freedom  in  religious  faith  and  worship,  which  b 
now  claimed  and  in  a  great  degree  enjoyed  in  this  country. 

At  the  time  of  the  emigration  of  the  pilgrims,  not  only  io 
the  country  whence  they  came,  but  in  all  Christendom,  religion 
was  an  engine  of  state,  and  the  support  and  protection  of  the 
latter  was  deemed  indispensable  to  the  preservation  and  main- 
tenance of  the  former.  This  alliance  had  existed  for  ages ; 
and  the  light  of  inspiration  alone  could  have  taught  them  at 
once  that  its  dissolution,  so  far  from  endangering  or  destroying 
the  Christian  religion,  would  promote  its  purity  and  increase 
and  perpetuate  its  beneficial  influence. 

In  the  early  periods  of  our  history,  we  find  that  the  govern^ 
ment  maintained  a  superintendence  over  the  ecclesiastical  af- 
fairs of  the  Commonwealth  :  and  instances  are  numerous,  in 
which  the  governor  and  magistrates  were  appealed  to,  and  lent 
their  aid,  in  the  settlement  of  religious  controversies. 

The  leading  principle,  in  the  religious  system  of  the  colony, 
is  the  compulsory  support  of  public  worship,  and  the  liability 
of  every  inhabitant  to  contribute  towards  its  maintenance. 
This  principle  runs  through  all  the  legislation  upon  the  subject, 
both  under  the  colonial  and  the  provincial  governments.  It 
was  incorporated  into  our  constitution,  and  is  now  an  operative 
S41  provision  of  it.  To  the  practical  operation  of  this  principle 
many  exceptions  have  been  made,  but  it  never  has  been  aban- 
doned.    It  is  now  a  prominent  feature  of  our  parochial  laws. 

The  original  mode  of  supporting  public  worship,  was  by  the 
several  towns.  And  towns  were  established  as  well  with  a 
view  to  parochial  duties  as  to  the  management  of  mimicipat 
affairs.     Each  town  was  required  ^^  to  be  constantly  provided 
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of  an  able,  learned,  orthodox  minister,"  and  every  inhabitant  Oak«i8 
of  the  town  was  liable  to  taxation  for  bis  support.  Anc. 
Chart.  103,  244.  And  not  only  in  the  settlement  of  mioistersi 
but  in  all  elections  and  other  civil  matters,  the  right  of  suffrage 
was  confined  to  **  church  members  in  full  communion." 
Ord.  1631,  1660  (Anc.  Chart.  117.)  Each  town  was  re- 
quired to  provide  suitable  houses  for  public  worship  at  the 
expense  of  the  town,  and  no  person  whatsoever,  without  the 
consent  of  the  town,  or  the  order  of  the  general  court,  was 
permitted  to  erect  or  make  use  of  any  house  for  public  wor- 
ship.    Ord.  1679.     (Anc.  Chart.  105.) 

When,  by  the  increase  of  population,  towns  became  too 
large  conveniently  to  worship  and  transact  their  parochial  busi- 
ness in  one  place,  they  were  divided,  and  separate  parishes 
established  with  the  same  parochial  duties  and  liabilities  which 
towns  had  before  exercised. 

For  about  a  century  all  the  inhabitants  of  towns  and  par- 
ishes, without  any  exception,  were  holden  to  pay  ministerial 
taxes.  Then  the  anabaptists  and  quakers,  having  conscien- 
tious scruples  as  to  the  right  of  taxation  for  the  support  of 
public  worship,  were  exempted  upon  certain  conditions.  This 
was  by  a  temporary  statute,  which  was  continued  from  time  to 
time  till  1757,  when  it  was  made  permanent.  Anc.  Chart. 
699,  782. 

In  1742,  episcopalians  were  exempted  from  taxation  for  the 
erection  of  meetinghouses  in  the  parishes  where  they  resided  ; 
and  were  allowed  to  have  their  taxes  for  the  support  of  public 
worship,  when  collected,  paid  over  to  the  minister  with  whom 
they  usually  worshipped.     Anc.  Chart.  537. 

It  was,  at  a  very  early  period,  made  the  duty  of  every  per- 
son to  attend  public  worship  on  the  Lord's  day,  and  on  fast 
and  thanksgiving  days,  under  a  penalty  of  five  shillings.  This 
subject  was  revised  in  1792,  and  by  the  St.  1791,  c.  58,  which 
is  now  in  force,  every  person  "  being  able  of  body  and  not  S4S 
otherwise  necessarily  prevented,"  who  shall  be  absent  from  pub- 
lic worship  on  the  Lord's  day  for  the  space  of  three  months* 
shall  pay  a  fine  of  ten  shillings. 

By  the  laws  of  the  province,  every  town,  parish  and  pre- 
cinct was  bound  to  support  a  settled  minister,  and  all  the  in- 
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Oakea  habitants,  with  the  exception  of  baptists,  quakers  and  episco- 
HOL  palians,  were  members  thereof,  liable  to  taxatioo  and  bound  to 
*"""^~'  attend  public  worship.  Such  were  the  provincial  laws  up  lo 
the  time  of  the  formation  of  the  constitution  of  the  Common- 
wealth. In  that  instrument  the  people,  in  their  original,  sover- 
eign capacity,  acted  upon  the  subject.  And  by  the  third  arti- 
cle of  the  bill  of  rights,  they  empowered  and  enjoined  upon  thr 
legislature  to  authorize  and  require  the  several  religious  incor- 
porations and  societies,  to  make  suitable  provision  for  the  main- 
tenance of  public  worship,  and  for  the  support  of  public  Prot- 
Bitant  teachers  of  piety,  religion  and  morality. 

The  only  restriction  upon  the  powers  here  given,  and  the 
only  qualifications  of  the  duty  here  enjoined,  are  that  each  reli- 
gious society  may  elect  its  own  teacher,  and  every  person  pay- 
ing taxes  for  the  support  of  public  worship  may  have  the 
amount  by  him  thus  paid  applied  to  the  support  of  the  teacher 
of  his  own  denomination,  provided  there  be  any  on  whose  in- 
structions he  attends.  In  the  same  article,  the  legislature  is 
empowered  ^^  to  enjoin  upon  all  the  subjects,  an  attendance 
upon  the  instructions  of  the  public  teachers  "  thus  to  be  ap- 
pointed and  supported. 

This  article  is  founded  on  the  principle,  that  it  is  the  right 
and  duty  of  the  people,  through  the  government  by  them  es- 
tablished, to  provide  for  the  compulsory  support  of  religious 
worship,  and  the  attendance  of  all  its  subjects  upon  such  wor* 
ship ;  to  determine  by  law,  not  only  what  religion  shall  be  es- 
tablished and  supported,  but  to  some  extent  at  least,  what  par- 
ticular sects  or  denominations  of  that  religion  shall  be  protected 
and  maintained. 

In  the  exercise  of  the  power  here  given,  and  in  the  dis- 
charge of  the  duty  here  enjoined,  the  legislature  have  enacted 
several  statutes  which  it  is  incumbent  upon  us  here  to  examine 
and  to  construe. 
S4S  More  than  twenty  years  however  elapsed,  before  there  wa? 

any  general  revision  of  the  laws  upon  this  subject,  and  during 
that  period,  the  laws  of  the  colony  and  province  before  advert- 
ed to  remained  in  force. 

The  statute  of  1799,  c.  87,  was  a  revisal  of  these  laws ; 
ai6 
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and  all  statutes  upon  the  subject  passed  before  the  adoption  of       Oakes 
the  constitution,  were  thereby  repealed.  U^i^ 

By  that  statute  every  town  and  religious  corporation  was 
required,  under  a  severe  penalty,  to  be  constantly  provided 
with  a  teacher  of  piety,  religion  and  morality.  And  every 
town,  parish  or  other  religious  corporation,  was  authorized  to 
raise  moneys  for  the  settlement  or  support  of  such  public 
teacher  or  the  building  or  repairing  houses  of  public  worship, 
by  taxation,  upon  all  the  inhabitants  of  such  town,  parish  or 
other  religious  corporation.  The  only  exception  was  in  favor 
of  quakers.  All  others,  whether  of  the  san)e  or  of  a  different 
denomination,  were  bound  by  the  assessment.  There  was 
however  a  provision,  that  those  of  a  different  denomination 
might  have  the  amount  of  their  taxes,  when  coUected,  paid 
over  to  a  public  teacher  of  the  same  denomination  with  them- 
selves. The  same  statute  also  authorized  assessors  of  par- 
ishes to  omit  to  tax,  at  their  discretion,  such  inhabitants  of 
their  parishes  as  belonged  to  and*  usually  attended  public  wor- 
ship in  a  religious  society  of  a  different  denomination. 

Under  the  provisions  of  this  act,  all  the  inhabitants  of  a  par- 
ish (excepting  only  quakers)  were  liable  to  taxation  for  religious 
purposes.  Such  only  as  were  of  a  different  denomination  and 
usually  attended  public  worship  with  another  incorporated  soci- 
ety, were  allowed  to  have  the  taxes  paid  by  them,  transferred 
to  the  minister  of  their  own  denomination.  Barnes  v.  Fird 
Pariih  in  Falmouihy  6  Mass.  R.  401. 

Previous  to  this  time  the  legislature  bad  begun  to  incorpo- 
rate individuals  into  religious  societies,  usually  called  poll  par- 
ishes. Such  individuals,  though  residing  within  the  limits  of  a 
territorial  parish,  were  no  more  considered  members  thereof 
than  if  they  had  resided  without  its  bounds,  and  of  course 
were  not  liable  to  taxation. 

Thus  stood  the  law  till  June  18th,  1811,  when  by  the  statute 
of  that  year  (chap.  6,)  great  and  important  changes,  in  relation 
to  religious  freedom  and  the  liability  of  individuals  for  the  M4 
maintenance  of  public  worship,  were  made.  By  this  statute, 
voluntary  associations  for  religious  purposes  were  invested  with 
many  of  the  rights,  powers  and  privileges  of  corporations. 
They  were  empowered  to  take,  hold,  manage  and  improve  any 
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Oakefl  donatioO)  gift  or  grant  which  should  be  made  to  them,  to 
^\y  choose  agents,  trustees  and  other  officers  necessary  for  this  pur- 
pose,  and  to  manage  the  affairs  of  such  societies  and  to  main- 
tain and  defend  suits  in  certain  cases. 

This  statute  also  enabled  any  number  of  individuals  to  pro- 
cure their  own  exemption  from  taxation,  by  forming  themselvas 
into  a  religious  society,  and  that  too,  whether  they  were  of  a 
different  or  of  the  same  denomination  with  the  parish  in  which 
they  resided.  Holbrook  v.  Holbrooke  1  Pick.  248.  It  gave 
to  the  minister  of  such  society  the  same  rights,  privileges  and 
exemptions  which  were  enjoyed  by  a  minister  of  a  parish  or 
incorporated  society.  It  also  gave  to  the  members  of  such 
societies  the  same  right  to  have  their  taxes  paid  over  to  their 
own  minister,  as  if  their  societies  had  been  incorporated  ;  and 
the  members  were  exempted  from  taxation  in  any  parish  or 
other  religious  society. 

But  members  of  such  voluntary  associations,  were  exempt- 
ed only  upon  condition  that  they  filed  with  the  clerk  of  the  town 
a  certificate  of  their  membership,  in  the  manner  prescribed  by 
the  statute.  And  this  exemption  continued  only  so  long  a5 
their  membership  continued.  When  that  ceased,  they  again 
became  liable  to  taxation  in  the  parish  in  which  they  resided. 

The  statute  of  1823,  c.  106,  was  in  addition  to  that  of  181 1, 
c.  6,  and  did  not  expressly  nor  by  implication  repeal  any  of 
the  provisions  of  the  latter.'  It  provided  a  new  mode  of  or- 
ganizing a  voluntary  society,  and  of  certifying  the  removal  of  a 
member  from  one  society  to  another.  It  also  contains  other 
important  provisions,  but  nothing  which  necessarily  conflicts 
with  the  statute  of  181  !•  They  both  may  well  stand  together. 
And  it  is  optional  with  individuals,  whether  they  will  avail 
themselves  of  the  provisions  of  the  one  or  the  other  of  these 
statutes. 

From  this  review  of  the  several  colonial,  provincial  and 

republican  statutes  upon  the  subject  of  public  worship  and  the 

54i)        duties  and  liabilities  of  the  people  to  contribute  towards  its 

support,  it  is  obvious  that  certain  general  and  leading  principles 

run  through  the  whole,  even  down  to  the  present  day.     They 

>  See  Fiaher  ▼   Wkkman,  13  Pick.  350;  LmmU  t.  Tnudr,  13  Fiek.  112. 
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may  nave  been  relaxed  and  modified,  but  never  bave  been       OakM 
abaodooed'     Some  of  them  are, — that  a  religious  establish-        mn. 
ment  and  public  worship  ought  to  be  maintained  by  legal  coer-  ' 

cioo,  —  that  every  member  of  the  community  ought  to  be 
compelled  to  contribute  towards  its  support,  and  to  aid  by  bis 
attendance  upon  public  worship,  —  that  the  religion  thus  to  be 
established  and  supported  ought  to  be  not  only  Christianity, 
but  the  Protestant  Christian  religion,  —  that  to  atuin  these 
general  objects,  tbs  Commonwealth  ought  to  be  formed  into 
territorial  corporations, — and  that  every  inhabitant  of  the  ter- 
ritory thus  incorporated  is  liable  to  taxation,  unless  he  can 
claim  exemption  by  showing  himself  to  be  a  member  of  some 
other  religious  society. 

These  principles  are  important  and  enter  deeply  into  the 
constitution  of  civil  society.  Whether  they  are  consistent 
with  the  natural  rights  of  man  —  whether  they  interfere  with 
the  relation  which  he  bears  and  the  duty  which  he  owes  to  his 
creator  —  whether  it  be  the  province  of  civil  governments  to 
establish  by  constitutional  or  legal  enactments  any  religion  — 
whether  civil  power  can  ever,  righteously  or  advantageously, 
be  exerted  to  enforce  the  worship  of  God  —  whether  it  be 
wise  to  embrace  in  a  most  interesting  relation  all  the  individ- 
uak,  however  dissimilar  in  their  feelings  and  opinions,  who 
may  happen  to  reside  upon  the  same  territory  —  whether  the 
forced  observances  of  the  external  rites  and  ordinances  of  re- 
ligion tend  to  promote  a  devotional  spirit  and  sincere  piety  — 
are  questions,  however  interesting  and  important  in  themselves, 
unsuitable  for  judicial  mvestigation.  They  more  properly  be- 
long to  the  legislator  and  the  statesman. 

To  apply  the  foregoing  principles  to  the  case  under  consid- 
eration. The  plaintiff  was  an  inhabitant  of,  and  liable  to  taxa- 
tion in  the  First  Parish  in  Maiden,  before  and  until  April 
1828,  when  he  became  a  member  of  the  voluntary  association 
then  formed.  By  the  statute  provision  above  referred  to,  he 
ceased  to  be  taxable  when  he  joined  the  new  society.  And 
this  exemption  continued  so  long  as  be  continued  to  be  a 
member.     But  the  moment  this  membership  terminated,  the  340 

exemption  terminated,  and  his  liability  to  taxation  in  the  First 
Parish  was  revived.     The  assessors  of  this  parish  were  bound 
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Oakea  to  include  h!m  in  their  assessment.  They  had  no  discretion- 
Hii).  ^  power  to  omit  him,  even  had  he  continued  to  worship  with 
the  voluntary  societ/ of  which  he  had  recently  been  a  member. 
The  discretion  of  the  assessors,  by  the  fifth  section  of  the  sut- 
lUe  of  1799,  c.  87,  extends  only  to  persons  of  a  different  de- 
nomination. The  report  shows  that  the  plaintiff  was  of  the 
same  denomination  as  the  First  Parish. 

As  the  plaintiff*  was  liable  to  taxation  in  the  parish,  and  the 
narish  was  by  law  bound  to  assess  him,  if  it  made  a  tax,  it  nec- 
essarily follows  that  he  was  a  member  of  the  corporation  and 
had  a  right  to  vote  in  all  its  meetings.  The  liability  to  uxa- 
tion  is  the  criterion  of  membership.  It  cannot  be  pretended 
that  a  man  may  be  holden  to  pay  parochial  taxes  and  yet  have 
no  voice  in  the  disposition  of  the  proceeds  of  such  taxes. 

If,  instead  of  joining  this  voluntary  association,  the  plaintiff" 
had  removed  into  another  town  in  April,  and  again  returned  to 
his  residence  in  Maiden  in  July,  it  is  very  clear  that  by  bis  re- 
turn he  would  have  become  revested  of  all  his  parochial  rights, 
as  well  as  of  his  municipal.  The  case  at  bar  is  similar  in  prin- 
ciple. By  uniting  himself  to  another  society  and  furnishing 
the  legal  evidence  of  the  fact,  he  procured  bis  discharge  from 
his  liability  to  the  parish.  And  by  dissolving  his  connexion 
with  that  society,  he  caused  a  restoration  of  that  liability.  And 
this  does  not  depend  upon  the  will  of  either  party.  When  a 
man  removes  into  a  town,  he  becomes  a  citizen  thereof,  what- 
ever may  be  the  desire  of  himself  or  the  town.  His  removal 
into  the  town  is  voluntary.  But  having  removed,  it  is  not  op- 
tional with  himself  or  the  town,  whether  he  shall  become  a 
citizen  thereof  or  not.  The  same  principles  apply  to  parishes. 
Whether  the  plaintiff  would  withdraw  from  the  voluntary  so- 
ciety or  not,  might  depend  upon  his  own  will.  But  having 
withdrawn,  his  becoming  a  member  of  the  parish  or  not  did 
not  depend  upon  any  act  or  volition  of  either  party.  It  was 
the  mere  operation  of  law. 

We  have  carefully  examined  the  statute  of  1823,  e.  106, 

which  was  cited  and  relied  upon  in  the  argument.     We  have 

W7        already  stated,  that  in  our  opinion  it  did  not  repeal  any  of  the 

provisions  of  the  statute  of  1811,  c.  6  ;  and  we  cannot  per 

ccive  that  it  has  any  material  bearing  upon  the  question  before 
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us.     The  second  section  provides  certain  modes  by  which  a       Oakes 
member  of  a  reUgious  society  may  leave  it  without  its  consent ;        |j?j|^ 
but  does  not  prohibit  a  person  from  withdratiring  from  a  society    — — — - 
of  which  he  has  been  a  member,  in  any  other  legal  method. 
Incorporated  or  unincorporated  societies  may  establish  by-laws 
by  which  they  may  regulate  the  manner  of  receiving,  dismiss- 
ing or  expelling  members. 

We  have  formed  our  judgment  upon  the  assumption  that  the 
piaintifT  had  ceased  to  be  a  member  of  the  voluntary  society 
before  he  claimed  a  right  to  vote.  And  such  being  the  fact, 
we  are  of  opinion  that  the  plaintiff  had  a  right  to  vote  m  the 
parish  meeting  of  which  the  defendant  was  the  presiding  offi- 
cer, and  that  for  the  refusal  to  receive  the  plaintiff's  vote  the 
defendant  is  liable  in  this  action.     Ita  hx  scripta  est. 

By  the  terms  of  the  report,  the  nonsuit  is  to  be  taken  off 
and  a  new  trial  granted.  The  only  evidence  of  the  plaintiff's 
secession  from  the  voluntary  society,  was  the  certificate  of  the 
clerk.  If  the  defendant  entertains  any  doubt  whether  the 
plaintiff  was  regularly  discharged  from  the  new  society  or  not, 
the  question  will  be  open  to  further  examination  upon  tbe  new 
trial.i 

>  See  ReyiMd  Stat  e.  20,  §  4;  Firgl  ParUk  in,  Sudbury  t.  6toatiu,21  PM 
148. 
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Isaac  Bigelow  et  al.  versus  Josiah  Neweix. 

Where  an  action  wd  all  matten  in  dispote  between  the  partiei,  were  anbautled  ta 
refereee,  with  authority  to  settle  the  rights  of  the  parties  and  to  make  soeh  speeial 
award  as  the  nature  of  the  case  might  in  their  opinion  require,  '*ahreys  having 
regard  to  the  legal  rights  of  the  parties,'*  it  was  kM  that  this  daoae  was  intended 
merely  to  prescribe  a  rale  as  to  the  principles  upon  which  the  referees  were  to  de 
cide,  and  was  not  intended  to  restrain  them  from  determining  qnestioni  of  lav  as 
well  as  questions  of  fiict ;  and  consequently  that  their  award  was  oonchMire  as 
well  of  the  law  as  the  fact. 

Where  the  proprietor  of  land  through  which  a  stream  of  water  ilowa,  haa  actaallj 
built  or  is  building  a  mill  thereon,  a  proprietor  of  land  below  cannot,  without  a 
right  acquired  by  gnat,  prescription  or  actual  use,  erect  a  new  dam  or  imiae  aa 
old  one,  so  as  to  destroy  the  upper  mill  privilege,  simply  uMkr  a  liability  to  pay 
damages,  poraoant  to  the  statutes  for  the  regulation  of  Bills,  nor  do  i 
apply  to  such 


The  plaintifis,  as  owners  of  milk  situated  on  Charles  river, 
in  Natick,  brought  an  action  on  the  case  against  the  defendant, 
as  owner  of  mills  situated  on  the  same  river,  in  Dover,  about 
six  or  seven  miles  below  the  plaintiffs'  mills.  The  writ  was 
dated  March  26th,  1829. 

The  declaration  contained  two  distinct  counts  ;  one,  for 
damage  done  to  the  plaintiffs'  ancient  mills ;  the  other,  for 
damage  done  to  a  mill  site  and  privilege,  upon  which  the  plain- 
tiffs had  begun  to  erect  a  dam  and  cut  a  canal,  and  taken  other 
measures  to  erect  and  complete  a  mill. 

On  the  return  of  the  writ,  the  parties  agreed  to  refer  the 
action  and  all  matters  in  dispute  between  them,  to  the  determi- 
nation of  Samuel  P.  P.  Fay,  William  Baylies,  and  James  F. 
Baldwin,  esquires.  It  is  agreed,  in  the  submission,  tnat  the 
referees  shall  determine  what  sum,  if  any,  the  plaintiffs  shall 
recover  as  their  damages  in  the  suit,  and  in  what  way  the  de- 
fendant has  a  right  to  and  may  have  and  keep  his  dam  below 
the  plaintiffs'  mills  or  mill  sites,  as  it  respects  the  place,  height 
and  construction  of  such  dam,  and  the  places,  width,  height, 
magnitude,  construction  and  number  of  the  waste  ways  and 
sluices  thereof,  and  every  other  thing  that  may  m  any  way 
affect  the  raising  or  flowing  of  the  waters  above  such  dam, 
without  violating  the  legal  rights  of  the  plaintifia  ;  and  the 
referees  shall  order  and  direct  the  way  and  manner  in  which 
S49         the  same  shall  from  time  lo  time  and  at  any  and  all  times  here- 

354 
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after  be  constructed  and   kept,  accordin^y,  and  shall  in  all      Bi^elow 
other  respects  determine  and  settle  the  rights  of  the  parties  in      f^eweU 

the  premises,  and  make  such  special  award,  and  order  such 

specific  performance  thereof,  as  the  nature  of  the  case  may  in 
their  opinion  require,  always  having  regard  to  the  legal  rights 
of  the  parties.  And  shall  make  and  fix  all  such  permanent 
marks  and  monuments  in  or  near  the  river  or  dam,  to  mark 
and  limit  the  rights  of  the  parties  as  it  regards  the  height  of  the 
dam  and  the  water,  and  to  prevent  future  disputes  and  liti- 
gation, as  shall  be  deemed  expedient,  and  shall  designate  what 
sluiceways  and  waste  gates  the  defendant  shall  have,  keep,  and 
provide,  and  bow  he  shall  manage  the  same  to  let  oflf  the  super- 
abundant water,  and  to  prevent  its  rising  above  such  marks  or 
monuments  as  they  may  designate. 

The  referees  made  their  report,  in  which  they  award,  among 
other  thing?,  that  the  defendant's  right  of  flowing  at  the  place 
where  his  present  dam  is  situated,  and  by  means  thereof,  as 
acquired  by  actual  use  for  twenty  years  previous  to  June  1 828, 
does  not  exceed  one  foot  and  twenty-nine  hundredths  of  a  foot 
above  the  sill  in  that  dam,  on  which  his  three  feet  flash  gates 
now  rest;  that  since  June  1828,  he  has  raised  the  water  of 
the  river  by  means  of  his  present  dam,  higher  than  he  had  a 
right  to  do  by  his  previous  use,  so  as  to  throw  back  the  water 
on  the  plaintiffs'  land,  and  injuriously  to  affect  the  working  of 
their  mills  ;  that  his  dam  and  gates  ought  to  be  so  reduced  and 
regulated,  as  that  the  water  in  its  usual  and  ordinary  state  or 
flow,  should  not  be  raised  immediately  above  the  dam,  to  a 
greater  height  than  the  point  above  mentioned. 

On  motion  of  the  defendant,  in  the  Court  of  Common  Pleas, 
this  report  was  recommitted  to  the  referees,  for  the  purpose  of 
(hi.'ir  reporting  to  the  court  their  decision  upon  all  questions  of 
law  which  either  party  might  request,  and  so  much  of  the  evi- 
dence as  was  necessary  to  present  the  questions  fairly ;  and 
they  were  empowered  to  go  into  the  reconsideration  of  the 
case  generally,  or  in  part,  as  to  law  and  fact,  so  far  as  they 
might  think  expedient. 

The  referees  made  a  second  report,  confirming  their  former 
one,  and  setting  out  the  grounds  of  their  decision.  They  state, 
that  the  plaintiflTs  own  several  mills  on  Charles  river,  and  about        351 
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Binr^low     seven  miles  above  the  miUs  of  the  defendaDt.     The  pkuntiA 

thread  of  it,  for  about  one  hundred  rods  below  their  mOls  and 

dam.  Within  this  distance  there  is  a  fall  in  the  river,  and 
another  mill  or  mills  might  be  placed  on  their  land  on  the  bank 
near  the  lower  boundary,  to  be  driven  by  water  brought  by 
a  canal  from  their  present  pond  ;  by  which  means  they  would 
gain  an  additional  head  and  fall ;  and  this  privilege  enhances 
the  value  of  their  property.  On  the  28th  of  May,  1838,  the 
plaintiffs  having  had  an  application  for  the  purchase  of  their 
mills  and  privileges,  caused  a  survey  to  be  taken  of  the  river 
from  their  dam  to  the  defendant's  dam,  and  they  informed  him 
of  their  intention  to  occupy  the  lower  privilege  on  their  land, 
and  that  they  had  on  the  preceding  day  begun  to  dig  a  canal 
for  a  mill  to  be  erected  near  the  lower  boundary  of  their  land, 
in  order  to  use  the  fall  between  that  point  and  their  dam.  In 
pursuance  of  that  intention,  the  plaintiffs  had  begun  to  dig  the 
canal,  and  in  the  course  of  a  few  days  they  removed  a  con- 
siderable quantity  of  earth  in  the  progress  of  that  work ;  and 
about  the  same  time  they  dug  a  trench  at  the  margin  of  the 
river,  at  the  lower  end  of  the  proposed  canal,  and  placed  a 
mud  sill  therein,  as  the  first  step  towards  the  erection  of  a  milL 
Within  a  few  days,  and  early  in  June  1828,  the  defendant,  who 
was  about  erecting  a  new  dam  on  the  site  of  his  existbg  one, 
raised  a  temporary  dam  above,  which  flowed  the  water  upon 
the  plaintifis'  land,  so  as  to  interrupt  their  work.  In  the  course 
of  the  summer  of  1828,  he  erected  a  new  and  permanent  dam, 
which  is  that  complained  of,  much  higher  than  his  former  one, 
by  which,  from  about  the  20th  of  October,  1828,  to  the  date 
of  the  plaintifis'  writ,  the  water  has  been  raised  higher  by  a 
foot  and  seventy-one  hundreths  of  a  foot,  than  it  had  been 
usually  raised,  at  any  former  period,  either  by  the  dam  or  dams 
which  for  the  last  thirty  years  have  stood  in  the  place  of  the 
present  one,  or  by  the  ancient  dam,  called  Fisher^s  dam,  owned 
by  the  defendant  and  his  predecessors,  which  stood  about 
twenty  rods  above,  and  which  was  removed  upon  the  erection 
of  the  one  on  the  present  site.  This  additional  raisbg  of  the 
water  was  not  indispensably  necessary  to  driving  the  defend- 

Sil        ant's  mills,  which  in  number  and  description  were  the  same  at 
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bad  been  there  for  the  last  twenty  years  or  more,  although  such  Bigelow 
additional  bead  would  increase  their  power ;  but  it  throws  back  Newell, 
the  water  upon  the  aprons  of  the  plaintiffs'  mill  wheels,  and 
fills  the  channel  of  the  river  immediately  below,  so  as  inju- 
riously to  affect  their  operation.  Perhaps  the  greater  part  of 
this  additional  flow  might  take  place  without  actually  injuring 
the  plaintiffs'  mills,  but  no  part  of  it  can  take  place  without 
flowing  their  land  and  depriving  them  oT  the  benefit  of  the  fall 
below  their  mills  and  within  their  own  land,  either  for  the  pur- 
pose of  more  readily  discharging  the  water  from  their  mill 
wheels,  or  of  erecting  a  new  mill  below.  The  plaintiffs  clum 
damages  for  any  flowing  upon  their  lands  or  mills  by  means  of 
the  defendant's  dam,  not  justified  by  at  least  twenty  years'  use 
previous  to  June  1828.  The  defendant  claims  to  have  ac- 
quired a  right,  by  a  use  of  twenty  years  or  more,  immediately 
previous  to  June  1828,  to  raise  the  water  as  high  as  he  has  in 
fact  raised  it  since  that  period  by  his  present  dam.  He  abo 
claims  a  right  to  raise  it  as  high  as  the  owners  of  Fbher's  dam 
had  acquired  a  right  by  that  dam  to  raise  it,  although  he  may 
never  have  raised  the  water  so  high  by  the  lower  one  which  was 
substituted  for  it.  And  he  further  claims,  that  if  he  had  not 
by  either  of  those  dams  acquired  a  right  to  raise  it  as  high  as 
he  has  done  since  June  1828,  he  has  a  right,  under  the  acts  for 
the  support  and  regulation  of  mills,  so  far  as  regards  the  fall 
below  the  plaintiffs'  mills  and  overflowing  their  land,  to  raise 
and  continue  it  at  that  height,  which  is  one  foot  and  seventy- 
one  hundredths  of  a  foot  higher  than  that  fixed  by  the  award  of 
the  referees,  subject  to  damages,  as  provided  in  those  acts ; 
and  in  that  case  the  plaintiffs'  remedy,  if  any,  was  by  com- 
plaint under  the  statute,  and  not  by  action  at  common  law,  and 
the  referees,  under  the  submission,  could  not  award  respecting 
it ,  but  if  the  referees  ought  to  award  in  regard  to  it,  they 
should  give  damages,  and  not  restrain  the  defendant  firoro 
flowing. 

Upon  these  facts  and  claims  the  referees  determined,  that 
the  defendant  had  raised  the  water  higher  than  he  was  author- 
ized to  do  by  his  use  previous  to  June  1828,  and  that  his  flow- 
mg  should  be  reduced  and  fixed  as  in  the  award,  at  the  point        8M 
to  which  he  had  acquired  a  right  to  flow  by  twenty  vears'  pre- 
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Bigelow      vious  use.     This  reduction  was  greater  than  what  was  necet- 
Newell.      ^^^  ^^  relieve  the  plaintiffs'  mills  from  back  water,  but  not 

' greater  than  was  necessary  to  relieve  the  privilege  below,  and 

take  off  the  water,  so  as  to  give  the  plaintiffs  the  beneBt  of 
the  fall  below,  within  their  land.  The  referees  were  also  of 
opinion,  that  the  defendant  can  claim  no  right  under  the  old 
dam,  that  having  been  abandoned  ;  still  they  were  not  satisBed 
from  any  evidence  in  the  case,  that  the  customary  flowing 
under  that  dam  was  higher  than  the  point  fixed  by  the  award. 
The  referees  were  of  opinion,  that  the  terms  of  the  submission 
authorized,  and  that  the  justice  of  the  case  required,  that  their 
award  should  be  founded  upon  the  rights  acquired  by  the  de- 
fendant, and  those  under  whom  he  claims,  by  twenty  years' 
previous  use.  And  that  they  were  not  obliged,  having  regard 
to  the  rights  of  the  parties,  to  determine  in  favor  of  the  right 
claimed  by  the  defendant  under  the  statutes  made  for  the  regu- 
lation of  mills,  and  to  authorize  by  their  award  his  raising  the 
water  so  as  to  fill  the  channel  of  the  river  against  the  plaintiflTs' 
land,  extinguish  the  fall  therein,  or  destroy  a  privilege  which 
they  had  begun  to  occupy  as  such,  although  no  mill  was  in  fact 
erected. 

Judgment  was  rendered  in  the  Common  Pleas  upon  this  re 
port,  to  which  judgment  the  defendant  excepted  :  — 

1.  Because  the  referees  determined,  that  the  defendant  was 
limited,  as  to  the  height  of  his  dam,  by  the  use  of  himself  and 
his  predecessors,  for  twenty  years  previous  to  1828. 

2.  Because  they  determined,  that  the  defendant  had  no  legal 
right,  by  his  dam,  to  throw  back  the  water  towards  the  plain- 
tiffs' mills  in  such  a  manner  as  to  destroy  a  fall  or  declivity  in 
the  water  of  the  river,  at  a  place  where  the  plaintiffs  own  the 
land  on  one  side  only  of  the  river  ;  although  by  such  throwing 
back  the  water  no  other  damage  was  done  to  the  plaintiflTs. 

3.  Because  they  determined,  that  the  defendant  has  no  legal 
right  to  raise  his  dam  to  any  height  which  will  not  throw  back 
the  water  in  such  a  manner  as  injuriously  to  afl^ect  or  impede 
the  existing  mills  of  the  plaintiflTs. 

4.  Because  they  determined,  that  the  plaintifli  have  a  right 
to  reduce  or  cut  down,  and  that  the  referees  have  a  legal  right 

SftS        to  order  a  reduction  or  cutting  down  of  the  defendant's  dain« 
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although  it  does  not  or  may  not  raise  the  water  so  as  to  ob-     Bigelo^ 
struct  or  reurd  the  wheels  of  the  plaintiffs'  mills,  but  only  so      Newell, 
as  to  overcome  the  fall  in  (he  bed  of  the  river  opposite  to  the 
plaintiffs'  land,  where  they  own  only  on  one  side  of  the  river. 

JavMi  Rickardson  and  H,  H.  Fuller  supported  the  excep-  Jan.  Wk, 
tions.  Where  it  is  clearly  the  intent  of  parties  to  submit  to  ^  ^uft 
referees  the  decision  of  questions  of  law,  their  award  upon 
them  is  conclusive.  In  the  present  submission,  however,  a 
right  is  reserved  to  bring  questions  of  law  before  this  Court. 
The  referees  were  to  determine  the  rights  of  the  parties  ac- 
cording to  the  rules  of  law,  and  if  the  award  shows  they  have 
mistaken  the  law,  as  the  defendant  contends  it  does,  the  Court 
will  correct  the  error.  Jones  v.  Boeton  Mill  Corp.  6  Pick. 
148,  156. 

By  the  common  law,  the  defendant  had  a  right  to  raise  the 
water  and  appropriate  it  to  the  use  of  his  mill,  although  he  ^ 
might  thereby  overflow  an  unoccupied  water  privilege  belong- 
ing to  the  plaintiffs.  So  far  as  his  dam  was  of  a  height  to 
interfere  with  their  mills,  but  no  further,  they  might  claim  to 
have  it  reduced.  2  Bl.  Comm.  14,  402,  403  ;  Hatch  v. 
Dwightj  17  Mass.  R.  289;  Angell  on  Water-Courses,  39, 
68,  69,  70 ;  Saunders  v.  Jfewnany  1  Barn,  k  Aid.  258  ; 
3  Kent's  Comm.  358,  and  note  ;  Piatt  v.  Johnson^  15  Johns. 
R.  213. 

But  if  the  common  law  is  doubtful,  the  statute  of  1795,  e. 
74,  authorizes  the  defendant  to  raise  the  water  as  high  as  he 
may  think  proper,  provided  he  does  not  interfere  with  an  ex- 
isting mill,  and  he  is  only  subject  to  damages  for  overflowing 
the  plaintiffs*  land,  and  perhaps  (by  virtue  of  St,  1824,  c.  153, 
§  3,)  for  obliterating  their  unoccupied  declivity  in  the  river. 

The  plaintiffs  did  not,  by  beginning  to  cut  a  canal  and  lay- 
ing a  mud  sill,  acquire  the  same  rights  as  if  they  had  erected 
a  mill.  They  had  not  begun  to  use  the  water,  and  there  is  no 
evidence  they  intended  to  finish  a  mill.  If  the  owner  of  a 
water  privilege  may,  merely  by  taking  such  preliminary  steps 
and  sayitig  he  intends  to  erect  a  mill,  prevent  another  person 
from  erecting  one  on  the  stream  below,  the  policy  of  the  8tit« 
ules  for  the  regulation  of  mills  wiU  be  defeated. 
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fiigelow  Hand  and  T.  BigeUnoj  for  the  plaintiffs,  to  show  that  the 
Newell,  award  was  conclusive  upon  the  parties,  cited  BtUkr  v.  Kyn* 
nersky,  2  Bligh's  New  Rep.  376,  391  ;  Coffin  r.  CotiUj  4 
Pick.  454  ;  Morris  v.  Ross,  2  Hen.  &  Muuf.  408  ;  Janet  v. 
Boston  Mill  Corp.  6  Pick.  156  ;  Underhill  v.  Fan  Cart- 
landt,  2  Johns.  Ch.  R.  361  ;  Sharman  v.  Belly  5  Made  & 
Selw.  505  ;  Young  v.  Waltery  9  Ves.  365  ;  Ching  v.  Ching^ 
6  Ves.  282  ;  Campbell  v.  Tieemlowy  1  Price,  88  ;Metcalf  v. 
Ivesj  West,  87  ;  Wood  v.  Griffith^  I  Swanst.  55  ;  Croodman  v. 
SayerSy  2  Jac.  &  Walk.  259  ;  Cramp  v.  Symondsy  7  Moore, 
435. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Shaw  C.  J.  The  Court  are  of  opinion,  that  the  excep- 
tions cannot  be  sustained,  and  that  the  judgment  of  the  Court 
of  Common  Pleas  roust  stand  afiBrmed. 

Without  dwelling  particularly  upon  the  obvious  fact,  that  this 
submission  embraced  many  subjects  of  considerable  difficulty, 
involving  questions  of  law,  of  science,  and  of  practical  expe- 
rience, and  that  it  was  referred  to  three  gentlemen,  two  of 
whom  are  distinguished  jurists,  and  the  third,  an  experienced 
civil  engineer,  it  may  be  remarked,  that  a  decision  of  contro- 
verted questions,  made  deliberately  by  judges  constituted  by 
the  voluntary  choice  of  the  parties,  is  always  to  be  regarded 
with  respect,  and  will  be  supported  so  far  as  it  can  be  done 
consistently  with  established  rules  of  law.  All  presumptions 
of  law  are  to  be  taken  favorably  for  the  support  of  an  award, 
and  the  burden  of  proof  is  upon  the  party  who  would  impeach 
it,  to  show  the  grounds  for  such  impeachment. 

The  objections  of  the  defendant,  in  substance  resolve  them- 
selves into  this,  that  the  referees  have  exceeded  their  authority 
because  they  were  bound  to  decide  according  to  the  legal 
rights  of  the  parties,  whereas  it  is  alleged  that  they  have  not  so 
decided. 

It  is  unquestionably  one  of  the  fundamental  rules  governing 
the  whole  subject  of  arbitrament,  that  the  referees  must  con- 
form to  the  submission  under  which  they  act.  Their  whole 
authority  is  derived  from  the  act  of  the  parties  in  their  submis-* 
sion,  and  if  they  do  not  conform  to  it  they  act  witbout  au* 
tbority. 
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But  it  is  an  equalljF  well  setded  rule,  tbtt  if  parties  who  se-     Bigelow 
lect  their  own  judges,  do  authorize  them  to  consider  and  decide      Newell 

all  questbns  of  law  arising  on  the  hearing  of  the  subject  mat-  ~~ 

ter,  or  b  more  general  terms,  submit  their  respective  rights 
depending  upon  considerations  of  law  and  fact,  and  the  referees 
decide  accordingly,  such  award  is  conclusive  as  well  of  the 
kw  as  the  fact ;  and  the  court,  upon  the  return  of  such  an 
award,  will  not  inquire  whether  the  referees  thus  authorized, 
have  decided  correcdy  upon  principles  of  law,  or  not.^  This 
rule  is  of  course  to  be  tal»u  with  the  obvious  exception  of  a 
case,  where  the  referees  have  referred  questions  of  law  to  the 
court. 

But  it  is  contended,  that  by  the  true  construction  of  this 
submission,  it  was  not  left  to  the  referees  to  decide  questions 
of  law,  because  they  were  only  authorized  to  decide  according 
to  the  legal  rig)its  of  the  parties,  and  if  they  decided  otherwise 
their  award  was  void,  and  not  conformable  to  their  authority. 

The  Court  are  of  opinion  that  this  conclusion  does  not  fol- 
low from  the  clause  in  the  submission  alluded  to.  A  reference 
.tD  the  general  effect  and  terms  and  obvious  purpose  and  design 
oi'  this  agreement  will  show,  that  the  clause  m  question,  ^^  al- 
ways having  regard  to  the  legal  rights  of  the  parties,''  was  in- 
tended to  prescribe  a  rule  for  the  government  of  the  referees, 
as  to  the  pnnciples  upon  which  they  were  called  upon  by  the 
parties  to  decide,  not  as  a  limitation  of  their  authority.  The 
hitter  would  in  a  great  measure  have  defeated  the  purposes  of 
the  reference. 

This  submission  is  in  the  most  comprehensive  terms,  em- 
bracing not  merely  the  action  and  the  matters  included  in  it, 
but  ^^  all  matters  in  dispute '' ;  all  the  respective  legal  rights  of 
ihe  parties,  whether  depending  upon  grant,  prescription,  usage, 
or  statute  ;  with  full  authority  to  decide  upon  subjects  past,  and 
award  damages,  and  provide  for  the  future  use  and  enjoyment, 
and  to  direct  a  specific  performance  of  all  such  acts  and  meas- 
ures as  might  be  requisite  to  the  future  and  perpetual  use  and 

I  See  Smith  ▼.  Jlomdike^  8  Gieenleaf.  119;  fValker  t.  Sanborn^  8  Green- 
leaf,  388 ;  Uaz  T.  linlAwiim,  8  Peten,  165 ;  HaU  t.  MtrrimoH,  1  Root,  197; 
ICZmimt.  Cotara,  3  OaUiMO,  61 ,  70 ;  Smith  ▼.  HaU,  2  Fairfield,  S96 ;  JiiUm$ 
r.  Adamg,  8  N.  Hamp  R.  83  -,  Qrutumgh  t.  Rofft,  A  N.  Hamp.  R.  357. 
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Bigelow      enjoyment  of  the  legal  rights,  thus  to  b«  ascertabed,  so  ts  to 

Newell.      prevent  future  disputes  and  litigation.     It  appears  to  as  to 

"■   have  been  the  intention  of  the  parties,  in  this  submission,  to 

place  their  respective  rights  and  claims  fully  and  completely 

356        within  the  consideration  and  decision  of  the  referees,  whether 

those  rights  and  claims  depended  upon  controverted  question: 

of  fact  or  law,  or  both  combined,  and  of  course,  that  it  was 

within  the  authority  of  the  referees  to  decide  upon  all  questions 

of  law. 

This  conclusion  we  think  is  strengthened  by  the  form  of 
expression  in  which  reference  to  the  legal  rights  of  the  parties 
is  made.  And  the  referees  ^^  shall  in  all  other  respects  deter* 
mine  and  settle  the  rights  of  the  parties  in  the  premises,  and 
make  such  special  award  and  order  such  specific  performance 
thereof,  as  the  nature  of  the  case  may  in  their  opinion  require, 
always  having  regard  to  the  legal  rights  of  the  parties.^^  It 
expressed  the  understanding  of  the  parties,  that  the  referees 
were  not  to  go  upon  mere  equitable  or  hypothetical  claims,  or 
arbitrary  grounds,  but  upon  the  respective,  existing,  vested, 
legal  rights.  But  it  necessarily  included  an  authority  to  inquire 
into  and  decide  what  those  rights  were,  and  of  course  to  de- 
cide the  questions  of  law  upon  which  they  depended. 

2.  But  upon  the  other  principal  objection  relied  on  by  the 
defendant,  we  cannot  perceive  any  error  in  the  decision  of  the 
referees  in  point  of  law,  or  any  ground  for  setting  aside  their 
award 

The  defendant  insists  that  the  referees  had  no  authority  to 
require  his  dam  to  be  kept  down  to  the  point  fixed  in  their 
award,  because  this  was  not  necessary  to  the  working  of  the 
plaintiffs'  ancient  mills,  but  only  to  the  preservation  of  a  mill 
site  lower  down  on  the  plaintiffs'  land  upon  which  no  mill  was 
actually  erected,  and  the  existence  and  preservation  of  such 
mill  site  afforded  no  legal  ground  to  restrain  the  defendant 
from  flowing  back  so  as  to  obliterate  such  mill  site,  under  the 
provisions  of  the  statutes  in  relation  to  the  power  of  flowing. 

But  without  relying  upon  the  fact,  that  all  their  rights  and 
claims,  whether  by  statute  or  otherwise,  were  embraced  in  the 
submission,  the  referees  proceeded  upon  the  fact,  of  which 
it  is  not  denied  that  they  were  the  exclusive  judges,  that  befort 
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che  defendant  built  his  temporary  dam,  or  increased  the  height      Bigelow 

of  his  present  dam,  so  as  to  flow  the  mill  site  in  question,  the      fijewelL 

plaintiffs  had  actually  begun  to  cut  a  canal  and  lay  down  a  dam, 

with  an  intent  to  proceed  and  build  a  mill  thereon,  and  were  so        35*^ 

proceeding  when  the  defendant  placed  his  temporary  dam  so  as 

to  flow  such  mill  site.     They  also  find,  that  prior  to  that  time, 

the  defendant  had  acquired  no  right  by  grant,  prescription  or 

usage,  to  raise  the  water  higher  than  the  pomt  fixed  by  their 

award  ;  so  that  his  claim  depended  solely  upon  the  general 

riglit  belongiiig  to  hiA  in  common  with  all  other  owners  oo  tlie 

river,  so  to  raise  and  flow. 

Without  determining  whether  as  a  general  right,  and  under 
what  circumstances,  limitations  and  conditions,  a  lower  proprie- 
tor on  a  stream  may  raise  a  dam,  so  as  to  obliterate  and  sub- 
merge a  fall  higher  up,  and  thereby  prevent  the  erection  of  a 
mill  on  a  suitable  site,  we  think  we  are  well  warranted  by 
authorities  in  determining,  that  when  the  upper  proprietor  has 
actually  built  or  is  building  a  mill  thereon,  a  lower  proprietor 
cannot,  without  a  right  acquired  by  grant,  prescription  or  actual 
use,  erect  a  new  dam  or  raise  an  old  one,  so  as  to  destroy  the 
upper  mill  privilege,  simply  under  a  liability  to  pay  damages, 
pursuant  to  the  flowing  acts,  and  that  those  acts  do  not  reach 
such  a  case.' 

ExeepHons  overruled. 

*  iM  lAviMd  8taL  c  116,  (1,4;  Bstrtf  t.  ir«tt#, 98 Fiek.  819 
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SUPREME  JUDICIAL   COURT 


won    TBS 


C»UNTIES  OP  PLYMOUTH,  BARNSTABLE,  BRISTOL 

AND  DUKES-COUNTY,  OCTOBER  TERM  1830. 

AT  TAUNTON. 


Hon.  LEMUEL  SHAW,  Cnnr  Justigi, 
How.  SAMUEL  PUTNAIL      > 
Hon.  SAMUEL  S.  WILDE,     V  Justk 
Hon.  MARCUS  MORTON,     S 


Nathan  Hatward,  Petitioner,  &c. 

When  a  priionar  •ppeun  before  two  Joetioee  of  the  peaee,  lor  the  |Mnpooe  of  takitf 
the  poor  debtor's  oath,  the  qoeetion  whether  it  *'  dearly  appears  opoo  the  etvidaaos 
produced,  that  he  is  entitled  to  his  discharfs,*'  b  a  natter  sobmitted  to  the  Jndf 
BMut  of  the  Jnstioes,  and  therdbre  an  error  hi  Jadgmsat  upon  that  qaeetiea  is  not  a 
ground  fixr  a  writ  of  certiorari. 

tht^iSd,  This  was  a  petition  for  a  writ  of  certiorari,  io  order  to 
I^^  quasli  ihe  proceedings  of  two  justices  of  the  peace,  who  had 
administered  the  poor  debtor's  oath  to  one  Snell.  The  Si. 
1817,  c.  186,  §  1,  enacts,  that  ^<if  it  shall  not  clearly  appear 
upon  the  interrogatories  and  answers,  and  the  other  evidence 
produced  by  the  debtor  and  creditor,  that  such  debtor  is  enti- 
tled to  his  discharge,  the  said  justices  shall  not  administer  the 
said  oath  to  him,  notwithstanding  he  may  offer  to  take  it."  It 
was  objected,  on  the  part  of  the  petitioner,  that  the  oath  ought 
aM 
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not  to  have  been  administered  to  Snell,  because  the  evidence    Ha^ward, 
before  the  justices  showed  clearly,  1st,  that  the  debtor  had         ^,   ' 
conveyed  property  in  trust  for  his  own  use,  in  fraud  of  his  . 
creditors  ;  and  3dly,  that  he  was  entitled  to  a  pension  of  $  8 
a  month  from  the  government  of  the  United  States,  on  which 
the  sum  of  $  48  was  due  at  the  time  when  he  took  the  oath. 

Per  Curiam.  It  does  not  appear  that  there  was  any  error  Oei.^J0tk 
in  the  forms  of  proceeding  before  the  magistrates,  or  that  im- 
proper evidence  was  admitted  by  them  ;  but  the  alleged  error 
is,  that  they  permitted  the  debtor  to  take  the  oath,  when  from 
the  evidence  in  the  case  he  was  not  entitled  to  that  privilege. 
That  was  a  matter  submitted  by  the  statute  to  their  judgment, 
and  we  cannot  revise  their  decision  upon  it.  Their  proceed- 
ings can  be  quashed  only  for  want  of  jurisdiction,  or  for  mani- 
fest error  on  a  pobt  of  law. 

PtHHaner  take$  nothing. 


JoHir  TiLSON  verws  Arioch  Thompson. 


A  ravenioiMr  is  not  obliged  to  enter  dnriDg  the  life  of  tenant  for  life,  for  a  diMeiiin 
of  loeli  tenant  or  a  forfeitnre  for  waete,  bat  a  new  right  of  entry  aoemei  to  biai  at 
the  deadi  of  meh  tenant. 

There  being  a  r^obur  record  in  the  probate  court,  of  an  aaitgnment  of  dower,  fooh 
aaiignmeDt,  io  the  abaence  of  all  positive  proof  either  way,  will  be  presmned  to 
ha?e  been  made  with  the  knowledge  and  open  the  application  of  the  widow. 

No  title  to  land  ean  be  daimed  nnder  a  deed  from  a  oolleeior  of  taxea,  nnieai  the 
deed  haa  been  acknowledged  and  recorded. 

Writ  of  entry  tur  disseisin  for  fourteen  and  a  half  acres  of 
land  in  Plympton.     Plea,  nul  disseisin. 

At  the  trial,  before  Morton  J.,  it  appeared  in  evidence,  that 
before  the  year  1780  Zechariah  Standish  died  seised  of  the 
demanded  premises,  leaving  a  widow,  Olive  Standish,  to  whom 
the  premises,  together  with  fourteen  and  a  half  acres  of  other 
land  adjoining,  were  in  1780  assigned  as  dower  by  order  of 
the  judge  of  probate.  Soon  dfter  the  assignment  Olive  re- 
moved to  the  western  part  of  the  Commonwealth,  and  after- 
ward to  the  State  of  Vermont,  where  she  died  on  Novem- 
ber 38th,  1826,  having  been  previously  married  to  a  second 
husband. 
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TilfloD  Zecbariab  Standish  left  six  cbildreD,  beirs  to  hks  estaie 

TbomiMon.  '^^^  ^^  ^^^^  ^**®^  without  issue,  sood  after  the  death  of  tbeii 
'^——  father.  The  demandant  purchased  all  the  rights  of  three  of  the 
surviving  heirs,  to  the  reversion  of  the  land  assigned  for  dower, 
iU  connexion  with  the  residue  of  the  farm,  by  several  deeds, 
the  last  of  which  was  in  1790.  The  tenant  has  lived  on  the 
farm  ever  since. 

On  July  7th,  1789,  a  collector  of  taxes  for  the  town  of 
Plympton  sold  to  G.  Sowle  and  J.  Hooper,  for  non-payment 
of  taxes  agains.t  the  widow,  eight  acres  of  the  twenty-nine  set 
off  for  dower,  which  had  been  advertised  for  sale  for  the  pay- 
ment of  taxes  thereon.  Soon  after,  Sowle  and  Hooper  occu* 
pied  each  a  separate  half  part  of  the  land  set  off  for  dower  ; 
Sowle  occupying  the  demanded  premises,  and  Hooper  the 
adjoining  fourteen  and  a  half  acres.  On  November  18th,  1789, 
Hooper  released  his  interest  to  the  demandant,  who  by  his 
tenant  has  ever  since  occupied  the  released  premises. 

On  March  20th,  1792,  Sowle  conveyed  the  demandea 
premises  to  Samuel  Lucas,  in  fee,  with  warranty. 

In  1803,  J.  Lowell,  assignee  of  Isaiah  Lucas,  a  bankrupt, 
conveyed  the  demanded  premises  to  W.  Bosworth,  who  on 
May  3d,  1816,  conveyed  the  same  to  Jabez  Sowle  in  fee, 
with  warranty  ;  and  Jabez  Sowle  conveyed  the  same,  in  the 
same  manner,  on  May  9th,  1826,  to  Dexter  C.  Thompson, 
who  also,  on  May  15th,  1826,  conveyed,  the  same,  in  the  same 
manner,  to  Arioch  Thompson  and  Ichabod  Thompson,  and 
Ichabod  conveyed  to  Arioch,  the  tenant,  on  March  2d,  1827. 

The  grantees  in  the  several  deeds,  were  severally  in  poases- 
sion  after  the  making  of  the  deeds. 

A  witness  deposed,  that  in  1795,  while  the  demanded  prem- 
ises were  in  the  possession  of  Samuel  Lucas,  the  witness  and 
the  tenant  of  the  demandant  cut  and  coaled  about  twenty  cords 
of  wood  on  the  demanded  premises,  and  also  cut  and  carried 
away  some  timber,  which  were  all  the  wood  and  timber  then 
on  the  premises,  for  which  they  paid  Samuel  Lucas.  About 
ten  years  ago  the  witness  cut  eight  or  ten  cords  of  wood  on  the 
premises,  which  he  took  to  himself  as  firewood,  in  payment  for 
bis  services  in  clearing  up  the  land. 
Ml  Isaiah  Lucas  was  the  son  of  Samuel  and  survives  himi  but 
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it  did  not  appear  how  he  claimed  tbe  estate,  nor  that  be  was       Tilson 
ever  Id  possession  thereof.     Samuel  was  living  when  Lowell's    i^om'paoiv 
deed  was  made.  — 

Tbe  eight  acres  sold  by  tbe  collector  to  Bowie  and  Hooper, 
which  were  to  be  taken  off  the  westerly  side  of  the  land  set  off 
as  dower,  would  embrace  a  part  of  the  demanded  premises, 
and  a  part  of  tbe  residue  of  the  dower  land.  The  deed  from 
tbe  collector  was  not  acknowledged  or  recorded. 

The  demandant  offered  the  deed  of  Hooper  to  explain  tbe 
possession  which  he  bad,  of  the  fourteen  and  a  half  acres 
therein  released,  from  the  date  of  the  deed  to  tbe  present  time, 
and  the  admission  of  it  in  evidence  was  objected  to  by  the 
tenant. 

The  tenant  consented  to  be  defaulted,  the  demandant  agree- 
ing that  if  the  whole  Court  should  be  of  opinion  that  the 
demandant  was  not  entitled  to  recover,  a  nonsuit  should  be  en- 
tered. 

W.  Bmylie$  and  fPbod,  for  the  tenant.  The  tenant  and  his  OeL  fUik 
predecessors  have  an  indefeasible  title,  by  the  uninterrupted 
adverse  possession  of  the  demanded  premises  for  more  than 
forty  years.  It  will  be  said,  however,  that  the  demandant  was 
not  obliged  to  assert  bis  right  during  tbe  life  of  the  tenant  in 
dower.  To  this  we  answer,  that  it  does  not  appear  that  the 
widow  was  ever  in  the  occupation  of  the  land,  or  that  the  as- 
signment of  dower  was  made  with  her  knowledge.  Walling- 
ford  V.  Htarl,  15  Mass.  R.  471. 

The  land,  while  in  the  hands  of  tbe  tenant,  has  been  man- 
aged in  such  a  manner  as  to  preclude  any  claim  of  right  in  tbe 
tenant  in  dower  or  in  the  demandant ;  or  at  least  the  reversion- 
er was  bound  to  assert  his  title,  there  having  been  a  forfeiture 
for  waste  committed. 

The  deed  of  tbe  collector,  of  part  of  tbe  land,  upon  a  sale 
for  non-payment  of  taxes  assessed  upon  it,  conveyed  a  title  to 
the  tenant^s  predecessor,  which  was  valid  against  all  persons. 

Eiiy  and  Btalj  cofUri^  as  to  tbe  reversioner's  right  of  entry 
after  tbe  death  of  .the  tenant  for  life,  cited  &ep$n$  v.  Winship^ 
1  Pick.  827  ;  WeUt  v.  Prince,  9  Mass.  R.  603  ;  Carter  v. 
BmmmUiUmj  1  P.  Wms.  520 ;  Jackson  v.  Schoonmaker^  4 
Johns.  R.  390  ;  Bamadiston  v.  Carter,  S  Bro,  C.  C  67  ;        363 
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TilfOD       and  to  show  that  it  should  be  presumed  that  the  assignineil  of 
Thompaoih    ^^^^r  ^^  made  on  the  application  of  the  widow^  and  that  she 
^^^—--^  had  entered  on  the  demanded  premises,  they  cited  Maynatd 
y.  HwUy  5  Pick.  340 ;  ShuUabury  r.  Omfwrd^  16  Mass.  R. 
103. 
OdL  Wk        Shaw  C.  J.  delivered  the  opinion  of  the  Court.     The  de* 
Diandant  having  established  his  title  to  three  fourths  of  the 
premises,  by  a  purchase  of  the  reversion  of  three  of  the  heirs, 
expectant  upon  the  termination  of  the  widow's  life  estate,  un- 
der her  assignment  of  dower,  is  entitled  to  recover,  unless  a 
good  defence  can  be  shown. 

The  tenant  relies  upon  an  adverse  possession  of  more  thaD 
forty  years,  by  himself  and  those  under  whom  he  claims,  as  a 
bar  to  the  demandant's  right  of  entry* 

Undoubtedly  such  an  adverse  possession  would  be  a  bar  to 
any  right  which  the  demandant  had  at  the  commencement  of 
such  a  disseisin  ;  but  it  is  a  well  settled  rule  of  law,  that  one 
claiming  in  reversion,  though  he  may,  if  he  will,  take  notice  of 
any  disseisin  done  to  the  tenant  of  the  particular  estate,  is  yet 
not  obliged  so  to  do,  but  may  wait  until  his  right  of  entry  ac- 
crues, upon  the  death  of  the  tenant  for  life,  and  may  then  enter, 
how  long  soever  the  particular  tenant  may  have  been  disseised. 
WtlU  V.  Prinety  9  Mass.  R.  508 ;  WaHHngfwd  v.  ifearl,  15 
Mass.  R.  471 .  Indeed  the  reversioner  has  no  means  of  know- 
ing with  reasonable  certainty,  whether  the  party  in  possession 
is  in  by  disseisin,  or  under  a  tide  or  license  from  the  tenant  of 
the  particular  estate  ;  and  in  the  latter  case  he  would  have  no 
right  of  entry. 

Here  it  appears  by  the  facts,  that  although  the  dower  was 
assigned  in  1780,  yet  the  widow  survived  until  1826,  almost 
half  a  century,  and  that  the  demandant  lost  no  time  in  making 
his  entry,  after  her  decease.  During  the  whole  period  there- 
fore of  the  forty  years  relied  on  as  a  period  of  forty  years'  ad- 
verse possession,  the  demandant  either  had  no  right  of  entiy, 
or  was  not  bound  to  exercise  it,  and  of  course  the  statute  of 
limitations  did  not  run  against  him. 

But  it  is  contended,  that  it  does  not  appear  that  the  widow 
ever  entered  upon  the  premises,  or  even  assented  te  the  i 
ment  of  her  dower. 
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But  there  being  a  regular  record  in  the  probate  court,  of  the       Tilton 
«88igDment  of  dower,  in  the  absence  of  all  positive  proof  either   Thompaoa 
way,  her  assent  to  the  assignment  of  dower  is  to  be  presumed. 
Indeed  the  presumption  is,  that  the  assignment  was  made  upon 
her  application,  such  being  the  usual  course  and  the  proceed** 
ing  being  for  her  benefit.^ 

Sowle  and  Hooper  took  nothing  by  the  collector's  deed  to 
them ;  at  least  no  title  can  be  claimed  under  it  for  the  tenant, 
inasmuch  as  it  has  never  been  acknowledged  and  registered. 
This,  independently  of  all  other  considerations,  renders  it  un- 
availing as  evidence  of  title. 

Although  the  deed  by  Sowle  to  Lucas,  and  the  successive 
deeds  down  to  Thompson  the  tenant,  if  they  derived  no  title 
under  the  dowress,  may  severally  have  constituted  disseisins, 
yet  they  were  disseisins  immediately  of  the  life  tenant,  and  not 
disseisins  done  to  the  present  demandant,  except  at  his  elec- 
tion. The  demandant  was  not  bound  to  take  notice  of  such 
disseisins,  or  to  enter  or  bring  his  acdon,  to  avoid  the  effect  of 
die  statute  of  limitations. 

As  to  the  cutting  of  wood,  and  other  alleged  acts  of  waste 
incurring  a  forfeiture,  the  same  rule  applies  which  has  been  al- 
ready stated ;  that  where  the  tenant  m  dower  commits  waste 
and  thereby  forfeits  her  estate,  although  he  in  reversion  may 
enter  to  terminate  the  life  estate  and  enforce  the  forfeiture,  yet 
he  b  not  hound  to  do  so,  and  until  he  does  the  life  estate  con- 
tinues. Then  upon  the  death  of  the  widow  a  new  right  of 
entry  accrues,  upon  which  he  may  ente;*  and  become  seised, 
although  his  right  of  entry  for  the  forfeiture  may  have  been 
barred  by  lapse  of  time  and  the  operation  of  the  statute.^ 

The  demandant  having  established  his  title  to  three-fourths 
of  the  demanded  premises,  the  tenant  is  to  be  defaulted,  and 
judgment  entered  for  such  three  fourths  for  the  demandant. 

>  SeedPhU.  Ev.  (Cowen dt HiU't ed.) 904, 306. 
•  See  ReviMd  Stat  c  119,  §  8. 


TOL.  X, 


24 


Digitizq^J  by  VjOOQIC 


864  PLYMOUTH,  Ac. 

Brioos  ThomaS)  Complainant,  versus  The  Inhabitanti 
of  Marshfield. 


b  a  itatiito  Ibr  protoetinf  a  bttdi  from  damg«»  m  daiM  that  mj  ponna  kivim 
**  any  legal  tille  in  any  part  thereof/*  dnll  be  conyemated  Ibr  aay  fagory  be  may 
eaetaia  under  the  provuiona  of  the  8tatale»  ia  broad  eDoqgfa  to  eofer  aa  iajfmy  to  a 
right  of  oommon  in  the  beach. 

It  ia  Bot  neeeesary^  in  order  to  aoataia  a  grant  by  a  vole  of  a  unm,  to  Aow  a  eea* 
eidaration  Ibr  the  grant. 

4  grant  of  a  right  of  oommon  to  the  inhabitanle  Ibr  the  time  being  (not  iaeorporated) 
of  a  oertaia  territory,  con?eye  no  right  to  peraooa  who  are  not  inhabitmilB  at  the 
time  of  the  grant. 

The  complaint  alleged,  that  a  sutute  was  passed  on  Febru* 
ary  21st,  1827,  {St.  1826,  c.  81,)  revived  on  March  Sd,  1639, 
(bj  8i.  1828,  c.  124,)  aod  accepted  by  the  town  or  Marsh- 
field  on  May  18th,  1829,  by  the  authority  of  which  all  neat 
cattle,  horses  and  sheep,  were  prohibited  from  going  at  hijge 
on  Marshfield  beach,  in  that  town,  and  that  it  was  enacted  by 
the  statute,  that  any  person  having  any  legal  title  to  any  part  of 
the  beach,  should  be  compensated  by  the  town  of  Marshfield 
for  any  injury  he  might  sustain  under  the  provisions  of  the  stat- 
ute, to  be  estimated  in  the  manner  provided  by  law  for  persons 
injured  by  the  location  of  highways  ;  that  at  the  time  of  the 
enactment  of  the  statute,  the  complainant  was  seised  in  fee  of 
a  farm  situated  in  Marshfield,  bounded  east  by  the  beach,  with 
its  privileges  and  appurtenances  ;  and  that  one  of  the  appurte- 
nances thereof  was  a  prescriptive  right  of  commonage  on  that 
part  of  the  beach  which  lies  north  of  Hewitt's  island,  for  all 
such  cattle,  horses  and  sheep  as  were  levant  and  coucbant 
upon  the  farm  :  —  Also,  that  at  the  time  of  the  enactment  of 
the  statute,  the  complainant  was  an  inhabitant  of  that  part  of 
Marshfield  which  is  called  the  Neck,  he  having  been  bom  and 
always  heretofore  resided  and  still  residing  in  that  part,  and 
that  he  became  seised,  and  now  is  seised,  of  a  right  of  com- 
monage on  that  part  of  the  beach  which  lies  upon  ^^  the  said 
neck  of  land  between  the  South  river  and  Green's  Harbour 
river,  and  Green's  Harbour  river  and  the  sea,  that  is  lo  say, 
the  beach  from  the  South  river's  mouth  to  Green's  Harbour 
river's  mouth,  for  the  purpose  of  depasturing  with  horses  and 
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oeat  cattle  and  sheep,  during  the  term  of  his  natural  life, 
provided  he  sLould  so  long  continue  to  be  an  inhabitant  of 
9aid  neck,"  by  virtue  of  a  grant  of  the  town  of  Marsh- 
field  to  the  inhabitants  of  that  part  of  the  town  described 
as  above,  made  and  executed  by  the  inhabitants  of  Marsh- 
field  on  October  1 3th,  1645.  The  complaint  prayed  that 
a  jury  might  be  awarded  in  pursuance  of  the  provisions  of 
the   statute. 

The  respondents  pleaded,  among  other  things,  that  the  com- 
plainant had  no  legal  title  to  any  part  of  the  beach ;  and  that 
be  had  not  sustained  any  damages  under  any  of  the  provisions 
of  the  statute. 

A  trial  was  had  before  Marion  J.  and  a  case  was  reserved, 
which  turned  chiefly  on  the  effect  of  the  supposed  grant  of 
1645,  whereof  a  copy  from  the  town  records  was  produced, 
as  follows: — ^^  At  the  same  time  such  commoning  as  lies 
upon  the  neck  of  land  between  the  South  river  and  Green's 
Harbour  river  and  between  Green's  Harbour  river  and  the  sea, 
viz.  the  beach  from  the  South  river's  mouth  to  Green's  Har- 
bour river's  mouth,  to  be  given  to  that  neighbourhood  of  the 
town  from  Duxbury-ward  on  the  south  side  the  South  river  to 
the  mouth  of  Green's  Harbour  river  where  it  falls  into  the  sea, 
and  that  it  shall  not  be  lawful  for  any  other  of  this  town  or 
elsewhere  to  common  there,  nor  for  any  within  the  present  list 
to  inclose  any  part  thereof  without  special  leave  of  the  rest, 
nor  any  division  thereof  to  be  made  amongst  the  present  in* 
habitants,  but  to  belong  to  the  neighbourhood,  as  well  such  as 
may  arise  and  shall  hereafter,  as  those  that  are  now  raised  upon 
the  same." 

W,  Baylies  and  Eddy^  for  the  respondents.  The  extract 
Irom  the  town  records  does  not  show  a  vote  or  a  grant  by 
the  town,  but  admitting  it  to  be  a  grant,  it  is  invalid  for  want 
of  a  consideration.  4  Kent's  Comm.  454 ;  4  Dane's  Abr. 
133. 

There  are  no  legal  grantees  named  or  described  in  the 
grant.  The  word  ^^  neighbourhood  "  is  indefinite  in  its  ex- 
tent. Supposing  it  to  mean  the  inhabitants  of  the  Neck,  they 
were  not  a  corporation  and  were  therefore  incapable  of  taking. 
And  if  they  could  take,  the  grant  was  personal  to  the  inhabit- 

an 
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Tbonuui  antft  who  were  then  in  being.  A  creation  of  a  succession  of 
MaiiAifield.  ^^  estates  ad  infinitum^  according  to  the  interpretation  given 
"see —  *^  ^^  8™°^  "^  ^®  complaint,  is  a  new  principle  in  the  law. 
Barker  v.  Woody  9'  Mass.  R.  419  ;  WoreegUr  v.  Grten^  % 
Pick.  429 ;  Com.  Dig.  Capacityj  B  I  ;  Shep.  Touch.  237  ; 
Hombtck  v.  Westbrooky  9  Johns.  R.  73 ;  Hombeek  v. 
Skghiy  12  Johns.  R.  199 ;  Com.  Dig.  GratUy  B  1  ;  Jack- 
ton  r.  Cory,  8  Johns.  R.  301  ;  Gateward^i  CoHy  6  Co. 
60,61. 

The  grant  is  also  void  for  uncertainty,  there  being  no  desig- 
nation of  the  subject  matter,  whether  wood,  herbage,  &c.  in 
which  a  privilege  was  granted.  Shep.  Touch.  250,  cites 
Dyer,  91  ;  Worthington  v.  Hylyery  4  Mass.  R.  205. 

It  is  a  grant  of  a  common  in  gross  without  stint,  and  there- 
fore invalid.     Com.  Dig.  Common^  D. 

Wood  and  Btaly  for  the  plaintiff.  The  legislature  intended 
to  protect  any  interest  in  the  beach  ;  so  that  whether  the 
plaintiff  has  a  right  in  the  soil  itself,  or  only  in  the  grass, 
rocks,  &c.  he  comes  within  the  statute.  EUis  v.  Wolehy  6 
Mass.  R.  251. 

Towns  may  pass  a  fee  by  vote,  and  whether  any  consid« 
oration  is  mentioned  or  not,  is  immaterial.  In  the  case 
of  a  grant  so  ancient  as  this  one,  a  consideration  will  be  pre- 
sumed. 

The  grant  is  merely  of  a  franchise,  and  it  is  to  the  inhabit- 
ants for  the  time  being,  of  the  neck  of  land  described  in  the 
grant.  There  is  no  uncertainty  in  regard  to  the  extent  of  that 
territory ;  and  a  grant  of  this  kind  will  be  sustamed  by  the 
law.  Rthohoth  v.  Ainl,  1  Pick.  224  ;  L^Jkin  v.  Haskell^ 
3  Pick.  356. 

Though  the  terms  of  the  grant  are  general,  they  would  be 
limited  by  the  law  to  cattle  levant  and  couchant  on  the  neck 
of  land  described  ;  MeUor  v.  Spaceman,  1  Saund.  343  ;  they 
may  also  be  limited  by  usage. 
OA  80fft.  Wilde  J.  delivered  the  opinion  of  the  Court  This  pro- 
cess is  founded  on  St.  1826,  c.  81,  which  authorizes  the  town 
of  Marshfield  to  build  a  sea-wall,  palisade,  or  hedge  fence,  for 
the  purpose  of  preserving  and  securing  Marshfield  beach  and 
for  other  purposes.     The  7th  section  provides,  ^^  that  if  any 
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person  has  a  legal  title  in  or  to  said  beach,  or  any  part  thereof,      Thomaa 
he  shall  have  a  right  to  a  compensation  in  damages,  for  any    Mar^eliL 

injury  he  may  sustain  under  any  of  the  provisions  of  the  said * 

statute."  The  complainant  alleges,  that  at  the  time  of  pass-, 
ing  the  statute,  he  had  a  right  of  commonage  for  his  neat  cat-  367 
tie,  horses,  and  sheep,  and  he  claims  compensation  for  the 
damage  he  has  sustained,  under  this  statute,  which  prohibits  the 
going  at  large  of  all  neat  cattle,  horses  and  sheep,  under  cer- 
tain penalties.  There  seems  to  be  no  doubt  that  a  right  of 
common  of  pasture  is  such  a  title  in  the  land  as  may  sustain 
a  claim  for  compensation  under  the  statute.  A  commoner  is 
not  the  absolute  owner  of  the  soil,  but  he  has  a  special  and 
limited  interest  in  it ;  and  the  statute  was  intended  to  provide 
for  compensation  for  damages  to  every  one  who  had  a  legal 
title,  whether  it  was  absolute  or  limited.  Therefore  the  mam 
question  is,  whether  the  complainant  had  a  right  of  common, 
as  is  alleged  in  the  complaint.  He  relies  on  two  titles  ;  JirHy 
a  title  by  prescription  to  a  right  of  common  as  appurtenant 
to  his  farm  ;  and  secondly^  a  title  by  grant  from  the  town  of 
Marshfield. 

The  arguments  have  been  confined  to  the  latter  title;  it 
being  understood  that  if  this  title  should  not  be  considered 
valid,  a  new  trial  is  to  be  granted.  Some  of  the  objections  to 
the  grant  do  not  appear  to  be  well  founded.  The  law  is  now 
settled,  that  a  grant  by  vote  of  a  town,  is  by  our  laws  good 
without  a  seal.  Springfield  v.  MilUr^  12  Mass.  R.  417. 
And  it  is  clearly  not  necessary  to  show  any  consideration  for 
the  grant. 

But  two  objections  have  been  made,  which  we  think  have 
not  been,  and  cannot  be  satisfactorily  answered. 

1 .  The  first  objection  is,  that  the  grantees  are  not  named 
nor  designated  with  suflScient  certainty. 

2.  The  other  objection  is,  that  some  of  the  intended  grant- 
ees were  not  capable  of  taking,  not  being  in  existence  at  the 
time  of  the  grant. 

With  regard  to  the  first  objection,  it  is  not  essential  to  the 
validity  of  a  grant,  that  the  grantee  or  grantees  should  be 
named ;  but  if  not  named,  they  must  be  ascertained  by  de- 
scription, so  as  to  be  distinguished  from  all  other?  ;  and  any 
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uocertainty  in  this  respect  will  render  the  grant  void.  Tbe 
grant  in  question  was  made  to  the  inhabitants  of  a  certain 
neighbourhood,  but  the  neighbourhood  is  not  defined  with 
sufficient  certainty,  and  its  exact  limits  have  not  been  ascer- 
tained.^ 

But  if  this  difficulty  could  be  avoided,  an  insuperable  one 
remains.  It  was  the  intention  of  the  town,  that  the  right  of 
common  should  be  held  in  succession.  It  was  a  grant  not 
only  to  those  who  resided  in  the  neighbourhood  at  the  time 
of  the  grant,  but  to  those  also  who  might  reside  there  after* 
wards.  And  as  this  intention  cannot  prevail,  the  object  of 
the  grant  is  defeated.  If,  however,  it  gave  a  right  to  those 
residing  in  the  nei^bourhood  at  the  time,  they  only  took  by 
the  terms  of  the  grant,  an  estate  for  life  ;  and  if  it  had  been 
a  grant  to  them  and  their  heirs,  it  would  not  aid  the  complain- 
ant, for  he  does  not  claim  as  heir.  It  is  impossible  for  him, 
therefore,  as  the  law  and  the  facts  are,  to  maintain  any  title 
under  this  grant. 

As  to  the  title  by  prescription  no  opinion  is  given,  it  being 
understood  that  the  complainant's  title  by  grant  failing,  a  new 
trial  is  to  be  had  on  the  issue  as  to  the  other  title.* 

JV*et9  trial  granted. 

1  See  Jadutm  ▼.  Simmy  2  Johns.  Caa.  3Sn ;  R^firrmed  Diifdk  Ckmek  v. 
KeMlar,  4  Wendell,  494 ;  Duncan  t.  Beard,  S  Nott  A  M<Coid,  400. 
1  See  Thomas  t.  Mardifidd,  13  Piok.  340. 
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WiiJLfis  Wood,  Judge,  versus  Daniel  Barstow 
Junior,  Executor. 


A  teftalor,  aftar  davbii^  to  hw  dM^ghtwi  **  tbe  ate  aod  improvwneiit  of  my  dw6l* 
linghowe*  the  two  gardens***  fte.  beiyatliB  <*  applei  for  their  oae,  kc.,  wood  nlB- 
eieoi  Ibi'oM  fire  delifered  at  the  door,  the  use  of  a  food  oow  kept  oo  the  fium 
somoier  and  winter,  after  the  death  of  my  wiiby  daring  their  remaining  singlet  and 
a  seat  in  my  pew»  which  they  are  to  occa|>y  immediately  after  my  decease.'*  It 
was  kMf  that  this  latter  provision  was  a  legacy  ;  bat  that  it  was  for  the  personal 
aceomaodation  of  the  legatees,  aod  not  assignable,  and  that  they  most  aotnal|y 
ocoopy  the  dwelUnghoasey  in  order  to  entitle  themselves  to  < 


A  previons  dwwnd  on  the  surety  in  a  bond,  is  noi  necessary  in  eider  to 


This  was  an  action  upon  a  bond  given  by  Jeremiah  Stet- 
son, executor  of  the  last  will  of  his  father,  as  principal,  and  two 
sureties,  conditioned  for  the  payment  of  debts  and  legacies. 
The  action  was  brought  for  the  benefit  of  Elizabeth  Stetson, 
by  the  plaintiff,  in  his  capacity  of  judge  of  probate,  against  the 
defendant  as  executor  of  Samuel  Barstow,  one  of  the  sureties. 

Upon  a  case  stated,  it  appeared  that  the  will  of  Stetson,  the 
father,  which  was  proved  in  1803,  contained  the  following 
chuse  :  —  "  I  give  to  my  daughters,  Mary  Rose  and  Eliza-  M9 
beth,  the  use  and  improvement  of  my  dwellinghouse,  the  two 
gardens  before  mentioned,  apples  for  their  use,  green  or  to  dry, 
wood  sufficient  for  one  fire,  delivered  at  the  door,  the  use  of  a 
good  cow  kept  on  the  farm  summer  and  winter,  after  the  death 
of  my  wife,  during  their  remaining  single,  and  a  seat  in  my 
pew,  which  they  are  to  occupy  immediately  after  my  decease ; 
but  in  case  either  of  them  should  die  or  marry,  then  it  is  my 
will  that  the  remaining  one  should  improve  but  one  half  of  my 
dwellinghouse,  with  the  other  privileges  above  mentioned." 

The  widow  of  Stetson,  the  testator,  died  in  1819.  Mary 
Rose  married  before  the  death  of  the  widow,  and  her  husband 
is  still  living.  Elizabeth  did  not  live  in  the  house  at  the  time 
of  the  death  of  the  widow,  nor  was  her  domicil  there.  In 
1832  she  put  a  family  into  the  house,  and  demanded  of  Stet- 
son, the  executor,  and  one  of  the  sureties  on  the  bond,  who 
was  then  living  in  the  house,  that  wood  sufficient  for  one  fire 
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Wood  should  be  supplied  to  the  family  so  put  into  the  house,  and  that 
3mg^^^  a  cow  should  be  kept  for  their  use,  but  the  demand  was  DOt 
complied  with.  lu  July  1829,  Elizabeth,  having  moved  into 
the  house,  demanded  of  Stetson,  the  executor,  a  compliance 
with  the  bequest  made  to  her  ;  but  he  refused,  alleging  that  he 
had  parted  with  all  his  real  estate,  either  by  deed,  or  by  the 
levy  of  executions  thereon.  No  demand  was  made  at  this  time 
on  the  sureties. 

If,  in  the  opinion  of  the  Court,  this  action  could  not  be 
maintained,  the  plaintiff  was  to  become  nonsuit ;  otherwise  the 
defendant  was  to  be  defaulted,  and  the  damages  were  to  be 
assessed  by  an  auditor  or  by  the  Court. 
Od.  ML  J3eal  and  Eddy^  for  the  plaintiff.  The  provision  in  the  will, 
m  favor  of  Elizabeth  Stetson,  is  in  part  a  devise,  but  it  is  also 
in  part  a  legacy,  and  therefore  a  compliance  with  it  was  secured 
by  the  bond.  Panoell  v.  Jacobs^  4  Mass.  R.  634  ;  Baker  v. 
DodgBj  2  Pick.  619.  The  privileges  bequeathed  to  her  were 
assignable  ;  and  the  demand  made  in  1822  was  a  valid  de- 
mand. Wilder  v.  Whittemore,  15  Mass.  R.  262  ;  Mar$haU 
r.  Blewy  2  Atk.  217  ;  Doe  v.  Hawke^  2  East,  481.  If  that 
was  not  valid,  the  demand  made  in  1829  was  certainly  effectual. 
S70  W.  Baylies^  for  the  defendant,  said  that  the  supposed  legacy 

was  only  a  charge  upon  the  real  estate,  and  therefore  that  this 
action  could  not  be  sustained  ;  he  also  objected  that  there  had 
Deen  no  demand  made  upon  the  defendant,  before  the  actioD 
was  brought. 
Od.  dOih.  Wilde  J.  delivered  the  opinion  of  the  Court.  We  think 
there  can  be  no  doubt,  on  the  facts  agreed,  that  this  action  is 
well  maintained.  The  question  is,  whether  there  has  been  any 
breach  of  the  condition  of  the  bond.  The  condition  is,  that 
the  executor  shall  pay  debts  and  legacies ;  and  it  is  admitted 
that  in  the  month  of  July  1829,  Elizabeth  Stetson  demanded 
of  the  executor  the  legacy  bequeathed  to  her,  and  that  he  re- 
fused compliance,  averring  his  inability.  That  the  provision 
m  the  will  of  Stetson  the  father,  in  favor  of  Elizabeth,  amounts 
to  a  legacy,  is  clearly  mamtained  by  the  cases  of  Farwett  t. 
Jbeofo,  4  Mass.  R.  634,  and  Baker  v.  Dodg€y  2  Pick.  619  , 
if  indeed  any  authority  can  be  required  to  maintain  a  positioD 
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so  manifest.  1     The  provision  contained  a  disposition  of  per-       Wood 
sooal  property,  and  the  executor's  refusal  to  comply  with  this     b^iIov. 
pert  of  the  provbion,  was  a  breach  of  the  condition  of  his  — — — - 
bond. 

The  non-compliance  with  a  previous  demand  made  in  1832, 
did  not  amount  to  a  breach,  because  Elizabeth  Stetson  did  not 
then  occupy  the  house  provided  for  her  in  the  will ;  and  the 
provision  for  supplying  her  with  wood,  &c.  was  clearly  intend 
ed  to  depend  on  the  implied  condition  of  her  residence  in  the 
house.  It  was  a  provision  for  her  own  personal  accommoda- 
tion, and  not  for  that  of  any  other  tenant' 

It  has  been  argued,  that  an  action  cannot  be  mamtained 
agftinst  the  surety,  without  showing  a  demand  on  him.  But 
from  the  nature  of  the  surety's  undertaking,  no  demand  on  him 
was  necessary.  He  undertook  to  be  responsible  for  the  per- 
formance of  the  condition  by  the  principal.  The  legacy  was 
therefore  properly  demanded  of  the  principal.  His  refusal 
was  a  breach  of  the  condition,  and  no  further  demand  was  re- 

qiuitd. 

Drfindani  defaulted. 


WiLUAM  R.  RiPLST,  Appellant,  &c.  versus  Ruth       9H 
Sampsoit  et  oL 

The  A.  1800,  «•  S5,  regolatiog  maBiiAietariag  oarponitioM»  taken  fadependemly  of 
eofaeeqaent  statutes,  does  not  reader  the  estate  of  a  deceased  eorporator  liable  ht 
the  debts  of  the  corporatioo  ;  and  if  the  properly  ef  the  oorporation,  open  a  final 
settlement  of  ita  ailbirs,  is  insoSiclent  to  pay  the  debts,  and  the  adsBinistrator  of 
the  deceased  member  pays  money  as  the  intestate's  contribotory  share  to  ouke 
good  the  defieit,  he  will  not  be  allowed  to  eharge  it  in  hb  administration  aoeoonL 

Where  however  the  intestate's  sharee  in  a  mannfiwturing  or  other  corporation  are 
vabable  property,  bat  liable  to  an  assessment,  it  may  be  the  doty  of  the  admiaia- 
ttator  to  pay  the  assessment.   . 

This  was  an  appeal  from  a  decree  of  the  judge  of  probate 
of  Plymouth  county.  The  appellant  was  the  administrator  on 
the  estate  of  Zabdiel  Sampson.     In  his  administratio<i  acccunt 

>866  (\mrUr  t.  EoH,  13  Maine  R.  (1  Shepley,)  SiS,933;  Orwckmr  ▼. 
GMbr,  11  Plek.  958. 

See  XtfTid  T.  Imi,  8  lUifield,  93. 

an 
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Ripley       le  bad  charged  certain  sums,  as  the  intestate's  contnbutor; 

Samraon.  *hare,  as  a  member  of  the  Plympton  Wool  MaaufapturiDg 
Company.  These  items  were  objected  to  by  those  interested 
in  the  estate,  and  they  were  disallowed  by  the  judge  of  pro- 
bate, and  from  the  decree  disallowing  them  this  appeal  waa 
taken  by  the  administrator.  The  facts  as  gathered  from  the 
reasons  of  appeal,  so  far  as  they  are  material  to  the  questions 
discussed,  are  substantially  these. 

The  Plympton  Wool  Manufacturing  Company  was  iocorpo* 
rated  in  1814,  and  was  in  terms  made  subject  to  the  general 
act  regulating  manufacturing  corporations,  St.  1808,  e.  65. 
The  statutes  of  1818  and  1821  did  not  apply  to  it,  being  b 
their  terms  prospective  and  afiiftcting  only  corporations  there- 
after to  be  established.  The  statute  of  1826,  modifying  indi- 
vidual liability,  was  never  adopted  by  this  corporation,  and 
therefore  did  not  apply.  The  stock  was  divided  into  thirty- 
two  shares,  of  which  the  intestate  was  proprietor  of  three 
shares.  The  intestate  died  in  July  1828.  In  April  1829, 
the  corporation  voted  to  sell  all  their  real  and  personal  estate. 
In  June  of  the  same  year,  Ripley  the  appellant  and  one  Virgin 
were  appointed  agents  to  make  the  sale,  they  having  been  the 
agents  of  the  company.  After  the  application  of  the  entire 
proceeds  of  the  sales  of  the  corporate  property,  there  was  a 
372  deficit  of  about  $  5500.  A  part  of  this  sum  was  due  to  the 
appellant  himself,  for  cash  advanced,  a  part  to  himself  and 
Virgin  as  agents,  and  a  part  to  one  Bradford,  all  of  whom  were 
officers  of  the  company ;  as  was  the  intestate  also  in  his  life- 
time. The  sums  charged  in  the  administrator's  account  were 
the  fair  contributory  share  of  the  estate  of  the  intestate  as  pro- 
prietor of  three  shares,  if  the  estate  in  the  hands  of  the  admin- 
istrator was  at  all  chai^eable  for  the  deficit.  And  the  general 
question  was,  whether  the  estate  was  so  liable. 

OAt7<k  FT.   Tkonuuy  for  the  appellant,  suggested  that  the  Court 

would  consider  the  corporation  as  dissolved,  and  then  the  indi- 
vidual corporators  would  be  liable  for  the  debts  of  the  com- 
pany on  the  principles  of  partnership.  Portland  Bank  v.  «6tp- 
fikotp,  12  Mass.  R.  257  ;  Gray  v.  Portland  BanJb,  3  Mass. 
R.  378,  383 ;  She  v.  Bloom,  19  Johns.  R.  475  ;  2  Kent's 
Comm.  250.     If  an  assessment  had  been  laid  by  the  corpora- 
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tioD  aDcl  the  administrator  had  paid  it,  he  might  have  charged  it       Ripley 
m  his  administration  account,  and  it  would  be  aUowed,  on  the     a^^y,^,^^^ 
ground  that  he  had  performed  a  moral  duiy.     So  he  may  pay 
a  debt  of  his  intestate  which  is  barred  by  the  statute  of  limita« 
tions. 

Eddyj  for  the  appellee,  cited  Child  v.  Coffin^  17  Mass.  R. 
64 ;  FrankKn  Oltm  Co.  v.  IFAt7e,  14  Mass.  R.  386. 

Shaw  C.  J*     The  Court  are  all  of  opinion  that  the  esute     UeLlMHk 
of  the  intestate,  in  the  hands  of  the  administrator,  was  not 
chargeable  for  the  deficit  in  the  funds  of  the  corporation. 

One  way  to  test  this  question  is,  to  consider  the  appellant 
not  as  a  member  and  agent  of  the  corporation,  but  as  an  ad- 
ministrator called  upon,  either  by  a  creditor  or  by  the  compa- 
ny, to  pay  a  contributory  share  to  make  good  this  deficit ;  it 
seems  clear  that  he  would  not  be  liable.  The  individual  lia- 
bility of  stockholders,  created  by  the  statute  of  1808,  was  of 
a  particular  and  limited  character,  and  could  only  be  enforced 
in  the  manner  pointed  out  by  #ie  statute.  It  did  not  constitute 
•  a  charge  upon  the  estate  of  a  deceased  stockholder.  Child  v. 
Coffin^  17  Mass.  R.  64.  It  did  not  subject  a  living  stock* 
holder  to  a  general  liability  for  assessments,  but  only  authorized 
the  company  to  sell  the  share,  for  payment  of  the  assessments. 
Franklin  Olas$  Co.  v.  WhiUy  14  Mass.  R.  286.  The  gen-  379 
era!  liability  created  by  St.  1821,  c.  38,  cannot  affect  the 
question,  because  it  extends  only  to  corporations  to  be  there- 
after created.  There  was  then  not  merely  a  want  of  remedy 
against  the  estate  of  a  deceased  stockholder,  as  suggested  in 
argument,  which  the  administrator  might  waive  taking  advan- 
tage of,  if  he  saw  fit,  but  there  was  no  legal  liability. 

An  administrator  can  be  allowed  to  apply  the  assets  in  his 
hands  only  to  the  discharge  of  the  debts  and  legal  obligations 
of  the  estate.  Where  the  living  members  of  a  corporation, 
capable  of  binding  themselves  by  contract,  finding  the  company 
unable  ti^  pay  all  its  debts,  agree  among  themselves  to  con- 
tribute proportionably  to  their  stock,  to  make  good  the 'deficit, 
such  an  agreement  is  highly  honorable  and  equitable,  and  it  is 
binding  upon  them  ;  but  its  legal  obligation  results  from  the 
agreement,  not  from  any  preexisting  legal  liability.  Into  such 
an  arrangement  an  administrator  has  no  authority  to  enter^  so 
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Bxfief  as  to  bind  the  estate  of  his  intestate.  If  therefore  the  adminis- 
i^,yi|^^  trator  has  advanced  money  in  the  present  case,  in  pursuance  of 
'  *  such  an  agreement,  he  has  done  it  without  any  lawful  warrant 

therefor,  and  cannot  charge  it  to  the  estate  in  hb  hands.' 

We  certainly  do  not  intend  to  say  that  an  admbistrator  ouiy 
not  pay  assessments  upon  shares  in  banks  and  other  incorpo- 
rated companies,  which  are  held  as  part  of  the  assets  of  the 
estate  under  his  administration,  and  charge  such  payments  in 
his  administration  account.  On  the  contrary,  it  may  often  be 
his  duty  to  do  so. 

It  not  unfrequently  happens,  that  the  most  important  ano 
valuable  part  of  an  estate  of  a  deceased  person  consists  in 
stocks,  and  shares  in  incorporated  companies  ;  and  in  this  re- 
spect there  is  no  distinction  between  manufacturing  and  other 
corporations.  Such  shares  may  be  of  great  value,  and  yet 
liable  to  a  small  assessment.  By  the  operation  of  law,  the 
assessment  is  a  lien  upon  the  share.  The  share  is  in  the  same 
condition  with  any  other  pledged  property.  If  it  is  of  more 
value  than  the  amount  of  the  assessment,  it  is  the  duty  of  the 
administrator  to  pay  the  assessment  and  redeem  the  share  for 
the  benefit  of  the  estate.  The  duty  of  the  administrator  in 
such  case  is  indicated  by  the  interest  of  the  estate  with  which 
t74  he  is  intrusted.  And  even  if  the  share  should  lall  in  value  in 
his  hands,  after  such  redemption,  if  he  shall  appear  to  hare 
acted  with  good  faith  and  with  a  just  regard  to  the  best  in'jer^ 
ests  of  the  estate,  be  would  undoubtedly  be  protected. 

But  where  the  shares  are  confessedly  of  no  value,  and  wiO 
be  of  no  value  after  the  assessment  may  have  been  paid,  an 
administrator  is  not  at  liberty  to  take  money  out  of  the  general 
assets  of  the  estate,  to  pay  such  assessment. 

Ikcree  of  the  judge  of  probate  affirmed  and  proeeedimge  re- 
miited. 

>  8m  Chrfbr  v.  MSidU$n  Fadory  Cowjimy,  14  Plek.  48& 
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Nathaniel  Washburn,  Appellant,  &c.  versm 
Joanna  Washburn. 

Thtt  ob|eoC  of  ths  allowuioe  to  bo  ande  by  a  Jndfe  of  probata  to  a  widow,  oat  af 
Imt  hoabaod*!  artate,  is  to  fiurnith  a  tamporary  support,  aad  ia  to  ba  ranrieiad  la 
Mcb  aa  aaMwat  aa  ia  raqairad  by  the  aitnatioa  of  her  family,  lor  their  raaaonaMa 


This  was  an  appeal  from  a  decree  of  the  judge  of  probate 
for  the  county  of  Plymouth,  by  which,  id  virtue  of  his  discre- 
tionary power  under  St.  1805,  c.  90,  §  3,  an  allowance  of 
Ik  3000  was  made  out  of  the  esute  of  Nathaniel  Washburn 
junior,  deceased,  intestate,  to  his  widow,  the  appellee. 

The  deceased' left  no  child,  and  his  fiither,  the  appellant, 
was  his  heir  at  law.  His  personal  estate  was  inventoried  at 
about  $  6000,  his  real  esUte  was  worth  about  $  4000,  and  bis 
debts  amounted  to  about  $4000.  He  was  married  in  1823,  and 
he  received  with  his  wife,  furniture  worth  $500.  The  rest 
of  his  property  was  acquired  by  himself,  no  part  of  it  having 
been  derived  from  his  father.  The  widow  was  the  daughter 
of  a  farmer.  She  had  formerly  kept  a  school.  For  five  or 
six  years  she  had  been  in  feeble  health,  and  for  the  last  six 
months  had  been  incapable  of  making  any  exertions  for  a  live- 
lihood ;  and  she  had  no  means  of  support,  except  from  her 
husband's  estate.     She  was  about  thirty-five  years  of  age. 

Eddy^  for  the  appellant.  Oct  aSto 

Warren^  for  the  appellee,  referred  to  Si.  1805,  c.  90,  §  3,  375 
which  provides  for  the  distribution  of  the  personal  property  of 
an  intestate,  *^  after  allowing  to  the  widow,  if  any,  her  wearing 
apparel,  according  to  the  degree  and  estate  of  her  husband, 
and  such  further  necessaries  as  the  judge  of  probate  shall 
order,  regard  being  had  to  the  state  of  the  family  under  her 
care  " ;  and  to  S(.  1816,  c.  95,  §  I,  which  provides,  *<that  in 
the  settlement  of  the  estates  of  persons  deceased  insolvent,  the 
widow  shall  be  entitled  to  her  apparel,  and  such  other  and  so 
much  of  the  personal  estate,  as  the  jjdge  of  probate  shall  de- 
termine necessary,  according  to  her  quality  and  degree,  and 
if  the  estate  shall  ultimately  appear  to  be  solvent,  the  judge  of 
probate  is  authorized  to  make  such  further  allowances,  having 
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regard  to  what  shall  have  been  allowed,  as  is  provided  in  the 
statute  of  1805.  He  urged  that  under  these  statutes  the  judge 
of  probate  was  not  restricted  to  a  sum  which  would  give  the 
widow  the  bare  necessaries  of  life,  and  that  the  subject  being 
submitted  to  the  discretion  of  the  judge,  this  Court  would  not 
interpose  to  reverse  his  decree,  except  in  a  strong  case  of  over- 
allowance. 
Ocf.  aOtA.  Per  Curiam,  The  counsel  for  the  appellee  contends,  that 
as  the  sum  of  $  3000  was  allowed  by  the  judge  of  probate, 
who  had  power  to  form  an  opinion  upon  all  the  circumstances 
of  the  case,  his  decree  ought  to  operate  as  ffima  faeU  evi- 
dence of  the  exercise  of  a  sound  discretion,  and  that  strong 
evidence  should  be  required  to  rebut  it.  We  think  that  is  not 
the  nature  of  an  appeal.  The  court  of  appellate  jurisdiction  is 
to  revise  the  case  upon  the  evidence  produced,  uninfluenced  by 
the  decision  of  the  court  below. 

The  object  of  the  clauses  referred  to  in  the  statutes  of  1805 
and  1816,  was  to  make  a  temporary  provision  for  the  widow. 
As  the  word  ntttssary  is  used,  she  must  be  restricted  to  such 
an  allowance  as  is  required  by  the  situation  of  her  family,  for 
their  reasonable  comfort.  If  the  widow  is  accustomed  to  hard 
labor,  and  has  no  child  and  can  earn  her  living,  a  less  sum  will 
be  necessary ;  but  if  she  is  not  accustomed  to  labor,  or  not 
able  by  reason  of  ill  health,  these  circumstances  are  proper  to 
be  considered  by  the  judge,  as  grounds  for  a  more  liberal  al- 
lowance. 
176  Taking  into  view  the  amount  of  the  estate  in  question,  and 

the  fact  that  the  widow  is  entitled  to  half  of  the  personal  estate 
not  required  for  the  payment  of  debts,  and  to  her  dower  in  the 
real  estate,  we  think  the  allowance  of  $  3000  was  too  much, 
and  that  the  sum  of  $  1000  is  enough.  She  will  have  besides, 
$  500  as  her  half  of  the  personal  estate,  and  her  dower.  This 
will  enable  her  to  live  comfortably. 


>  SeeBeviwd  Stat  e.66,$4;  WttMrnn  r.HA,pm.4a^ 
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HiujARD  M.  SowLS  versus  John  H.  Sowle. 

Whtm  m  deatodaM  deritvd  hii  title  from  the  deed  of  a  goardiaD  of  two  minora,  who 
in  tha  Wtter  of  goardianihip  were  ealled  ''  Plwbe  Voee  Sowle  and  Mary  Jeflera 
Sowle,  diildren  of  N.  S."  and  in  tlie  guardian'^  petition  for  a  lioente  to  tell,  tlie 
lioeBM  and  deed,  they  were  ealled  ■«  Pbebe  Sowle  and  Polly  Sowle,  daughtera  of 
If.  S.  and  granddaugbten  of  N.  S.,"  it  wae  ktld,  that  the  identity  of  the  warda 
wae  apparent  on  the  lace  of  theee  document*;  bat  that  if  there  wae  any  question  of 
their  identity,  it  waa  a  qoeetion  of  laet  for  the  jury. 

In  a  deed  by  a  guardian  nnder  a  liceaee  of  coort,  it  it  unneoeeeary  to  etate  the  reaeca 
fer  granting  the  licenee  and  making  the  eale. 

A  dead  of**  all  the  ward's  ihare  and  interest "  in  certain  land,  will  pass  both  a  prea- 
ent  artale  and  a  rerenionary  interest  belonging  to  the  ward  in  the  famd  described. 

Writ  of  entry.  Nathaniel  Sowle  died  intestate,  seised  of 
the  demanded  premises,  and  upon  his  death  a  part  of  the  same 
was  set  off  to  his  widow,  since  deceased,  as  her  dower.  The 
widow,  as  guardian  of  two  minor  children  of  the  intestate, 
applied  to  this  Court  for  a  license  to  sell  their  shares  in  the 
land,  representing  that  it  was  in  a  situation  in  which  it  yielded 
them  no  profit,  and  that  it  would  be  for  their  benefit  that  their 
interest  therein  should  be  sold,  and  the  proceeds  thereof  put 
out  at  interest.  A  license  was  granted  accordingly,  and  the 
land  was  sold.  In  the  letter  of  guardianship  the  minors  were 
called  ^*  Mary  Jeffers  Sowle  and  Phebe  Vose  Sowle,  children 
of  Nathaniel  Sowle,''  but  in  the  petition  of  the  guardian  for  a 
license,  and  in  the  license,  and  also  in  the  deed  made  in  pur- 
suance of  it,  she  was  styled  '*  guardian  of  Phebe  Sowle  and 
Polly  Sowle,  daughters  of  Nathaniel  Sowle  and  granddaughters 
of  Nathaniel  Sowle."  The  deed  of  the  guardian  to  the  pur- 
chaser recites,  that  she  *'  was  licensed  to  make  sale  of  the 
whole  of  the  said  minors'  shares  and  interest "  in  the  land,  and 
it  conveys  to  the  purchaser,  his  heirs  and  assigns,  '*  all  the  377 
aforesaid  minors'  shares  and  interest  in  the  aforesaid  described 
premises."  The  deed  contains  the  covenants  usually  inserted 
in  deeds  by  guardians,  and  also  a  covenant  that  the  premises 
are  free  of  all  incumbrances. 

The  demandant  claimed  under  this  deed.  Oct.  ituk 

Tbe  tenant  objected  that  it  did  not  appear  that  the  grantor 
•a  the  guardian  of  Mary  Jeffers  Sowle,  was  ever  licensed  to 
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make  sale  of  the  estate  of  Mary  Jeffers  Sowle,  or  that  that 
estate  passed  by  such  deed. 

But  it  was  keUj  that  the  wards  being  described  in  the  peti- 
tion, license  and  deed,  as  the  daughters  of  Nathaniel  Sowle 
and  the  granddaughters  of  Nathaniel  Sowle,  their  identitv  suffi- 
ciently appeared  ;  besides,  if  a  serious  question  of  their  identity 
existed,  it  was  a  question  of  fact  for  the  jury. 

The  tenant  further  objected,  that  the  reason  for  granting  the 
license  and  making  the  sale,  showing  the  case  to  be  within 
some  of  the  provisions  of  the  statutes  authorizing  courts  to 
grant  license  for  the  sale  of  the  real  estate  of  minors,  ought  to 
appear  on  the  face  of  the  guardian's  deed. 

But  per  Curiam.  The  reason  fbr  granting  the  license  is  to 
be  determined  upon  by  the  court  by  which  the  licence  is  grant- 
ed, and  is  there  a  matter  of  record,  and  need  not  be  stated  in 
the  deed. 

The  tenant  further  objected,  that  the  deed  was  uncertain  as 
to  the  interest  intended  to  be  conveyed  ;  and  that  it  did  not  in- 
tend to  pass  land  which  was  incumbered  by  the  dower. 

But  per  Curiam.  The  terms  ^^  all  the  aforesaid  minors' 
shares  and  interest  in  the  aforesaid  described  premises,"  em- 
brace as  well  the  reversion  as  the  estate  in  poesesaioo. 

Coffiuy  for  the  tenant. 

«A.  JBoateH,  for  the  demandant. 


978  The  Inhabitants  of  Attleborouoh  versus  The 

Inhabitants  of  Mippleborouoh. 

Od  tbe  qneitioD  between  two  towiw»  whether  a  pauper  has  acquired  a  eettleiDent  in 
one  of  them  bj  a  reeidence  there  of  tea  yean  and  payment  of  all  taxes  for  any  Lvc 
yean  within  that  period,  tbe  fact  that  a  highway  tax  a«ened  on  him  one  year  was 
not  inelnded  in  his  tax  bill  of  the  ensuing  year,  raises  a  presumption  that  it  was 
paid;  but  this  presumption  may  be  rebutted  by  evidence  to  the  contrary. 

Tbe  burden  of  proof  as  to  the  tkct  of  payment  ofeoch  highway  tax,  is  upon  the  party 
alleging  that  a  settlement  was  acquired  in  tbe  mode  above  mentioned. 

Assumpsit  for  expenses  incurred  by  the  plaintifis  in  reliev- 
ing and  supporting  Luther  Eaton,  a  pauper. 

At  the  trial,  before  Morton  J.,  the  settlement  of  the  pauper 
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veas  admitted  to  have  been  originally  in  Middleborough  ;  but 
the  defendants  undertook  to  prove  that  he  had  acquired  a  set- 
tlement in  Attleborough  by  virtue  of  a  residence  there  during 
the  term  of  ten  years,  and  the  payment  of  all  taxes  assessed 
upon  him  for  five  years  of  that  period. 

It  was  admitted  that  the  State,  county  and  town  taxes  as- 
sessed  upon  Eaton  for  the  year  1824,  (one  of  the  five  years,) 
were  paid  ;  and  it  was  proved  that  a  highway  tax  was  assessed 
upon  him  in  that  year. 

The  bill  committed  to  the  surveyor  was  produced^  upon 
which  there  appeared  no  evidence  of  the  payment  of  tlus  tax  ; 
and  the  surveyor  testified  that  it  was  never  paid  to  him. 

The  defendants  proved  that  the  amount  of  this  tax  was  not 
put  into  the  next  assessment  for  the  town  tax  ;  and  they  there- 
upon contended  that  the  burden  of  proof  was  upon  the  plaintifi 
to  show  that  the  ux  was  not  paid. 

The  jury  were  instructed,  that  as  the  amount  of  the  highway 
tax  was  not  carried  to  the  next  year's  assessment,  the  legal 
presumption  was  that  it  was  paid  ;  but  that  this  presumption 
might  be  repelled  by  evidence ;  that  they  would  consider  the 
evidence  in  relation  to  this  point,  and  if  the  defendants  had 
failed,  upon  the  whole,  to  satisfy  them  beyond  a  reasonable 
doubt  that  the  tax  was  paid,  they  must  find  for  the  plaintififs. 

The  verdict  was  for  the  plamtiffs.  If  the  above  direction  to 
the  jury  was  incorrect,  a  new  trial  was  to  be  granted. 

Warren  and  Steven^j  for  the  defendants. 

W.  Baylies  and  Cobby  for  the  plaintiffs. 

Shaw  C.  J.  delivered  the  opinion  of  the  Court.  It  was 
admitted  in  this  case,  that  the  pauper  once  had  his  settlement 
in  the  defendant  town,  which  of  course  continued  unless  he 
acquired  a  new  one. 

The  defendants  undertook  to  show  that  he  had  acquired  a 
settlement  in  Attleborough  by  the  twelfth  mode  in  St.  1793, 
c.  34,  §  2.  To  acquire  a  settlement  in  this  way,  he  must  have 
resided  in  the  town  ten  years,  and  have  paid  all  the  State, 
county  and  town  taxes  assessed  on  his  poll  or  estate  for  any 
five  years  within  that  term. 

The  single  question  in  the  present  case  was,  whether  the 
pauper  had  actually  paid  the  highway  tax  assessed  upon  him  in 
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Atdebor-  18S4,  it  being  very  clear,  that  nothing  short  of  an  aetud  pay- 

1^  ment  of  the  tax  would  be  a  compliance  with  the  statute,  and 

aiiddlebor-  give  the  pauper  a  settlement*     This  was  a  question  of  fact  for 


oogii. 


the  jury. 

The  statute  of  1786,  c.  81,  §  S,  provides  that  a  surveyor  ot 
highways  shall  make  a  return  of  those  who  have  not  worked 
out  or  otherwise  paid  their  highway  tax,  and  the  assessors  shall 
include  it  in  their  tax-bill  of  the  ensuing  year.  The  defend- 
ants contended,  that  as  the  tax  upon  the  pauper  was  not 
included  in  the  tax  of  the  ensuing  year,  the  presumpdon  was 
that  it  was  paid. 

The  judge  who  tried  the  cause  instructed  the  jury,  that  this 
circumstance  did  raise  a  .presumption  of  payment,  but  that  it 
might  be  repelled  by  other  proof,  and  he  left  it  with  the  other 
evidence  to  the  jury,  who  found  a  verdict  for  the  plaintiffs. 

The  plaintiffs  now  contend  that  this  instruction  was  wrong, 
and  that  the  instruction  ought  to  have  been,  that  the  presump* 
tion  was  conclusive.  But  the  Court  are  clearly  of  opinion  thai 
the  instruction  was  right.  There  was  nothing  in  the  statute, 
and  certainly  nothing  \u  the  circumstances  of  the  case,  to  ren- 
der this  presumption  conclusive.  It  was  evidence  to  be  weighed 
and  considered  by  the  jury,  and  they  might  well  consider  h  as 
fully  counterbalanced  by  the  express  negative  testimony  of  the 
surveyor.  The  jury  were  also  rightly  instructed,  that  the  bur- 
den of  proof  was  on  the  defendants,  and  that  if  they  doubted 
of  the  truth  of  the  fact  relied  on,  to  wil,  the  payment  of  the 
tax,  the  verdict  must  be  for  the  plaintifis. 

Judgment  on  the  aanlfcl. 
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Barnabas  Hedge  versus  William  Holmes. 

If  »  mortgagee  foreckiMi  and  then  oan?ejt  to  a  peraon  liaviag  another  mortgage  oa 
the  fluna  estate,  b  an  actioe  by  the  tetter  mortgagee,  to  recover  the  debt  aecored 
by  hb  mortgage,  the  mortgager  i»  dot  eotitJed  to  prove,  as  evidence  of  payaeat  of 
such  debt,  that  the  mortgaged  premises  and  the  rents  and  profits  thereof  are  of 
greater  vahie  than  the  sums  seoired  by  both  mortgages,  for  by  the  conveyance  to 
the  plaintiff  from  the  other  mortgagee  the  pbintiff  obtained  an  absoluto  title  wholly 
mdepeadeat  of  his  own  mongege. 

Assumpsit  on  a  promissory  note  made  by  the  defendant  to 
the  plaintiff.     Plea,  the  general  issue. 

At  the  triaK  before  Morton  J.,  the  defendant  offered  to 
prove  that  on  November  22d,  1808,  the  day  of  the  date  of  the 
note,  he  gave  the  plaintiff  a  mortgage  deed  of  certain  real  es- 
tate as  collateral  security  for  the  note,  that  the  plaintiff  had 
entered  into  possession  of  this  estate,  that  it  was  of  greater 
value  than  the  amount  of  the  note,  and  that  the  rents  and  profits 
were  of  greater  value  than  the  amount  of  the  note. 

The  plaintiff  showed,  that  on  April  6th,  1808,  and  also  on 
July  13th,  1811,  the  defendant  mortgaged  the  same  premises 
to  the  Plymouth  bank,  that  these  last  mentioned  mortgages 
were  put  in  suit,  a  conditional  judgment  rendered  thereon,  and 
possession  of  the  estate  given  to  the  attorney  of  the  bank,  by 
the  sheriff,  by  virtue  of  a  writ  of  possession,  on  November 
13th,  1817,  and  that  on  December  6th,  1821,  the  bank  re- 
leased the  mortgaged  estate  to  the  plaintiff. 

The  defendant  then  offered  to  prove,  that  from  the  time  of 
the  delivery  of  possession  to  the  bank,  he  had  continued  to 
have  possession  of  two  parcels  of  the  real  estate  mentioned  in 
tt<s  mortgages,  and  that  from  the  date  of  the  deed  of  the  bank 
to  the  plaintiff,  the  plaintiff  had  continued  to  receive  the  rents 
and  profits  of  the  residue  of  the  estate,  and  that  these  rents  and 
profits  were  of  greater  value  than  the  amount  of  the  note  de- 
clared on.  He  further  offered  to  prove,  that  the  land  of  wbidh 
the  plaintiff  had  taken  possession,  was  of  greater  value  than  the 
aggregate  of  the  sums  due  on  the  mortgages  to  the  bank  and  oo 
the  note  on  which  this  action  was  brought. 

But  this  evidence  was  rejected  and  a  verdict  was  returned 
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Hedge       for  the  plaintiff.     If  the  evidence  was  admissible,  a  new  trial 
Ho£ie8      ^^  ^^  ^^  granted  ;  otherwise  judgment  was  to  be  rendered  oa 
'     oat         the  verdict. 

OA90tt  Elddy  insisted  that  the  evidence  offered  by  the  defendant 

was  admissible.  The  bank,  by  foreclosing  the  third  mortgage, 
roust  be  deemed  to  have  paid  the  two  preceding  mortgages, 
and  all  the  equitable  estate  and  charges  on  the  land  became 
merged  in  the  legal  estate.  If  there  was  no  merger,  the  de- 
fendant has  a  right  to  consider  the  plaintiff  as  holding  under 
bis  own  mortgage.  It  would  be  contrary  to  the  plainest  prin- 
ciples  of  equity,  to  view  him  as  a  stranger  purchasing  of  the 
bank.  Gardner  v.  jJfffor,  3  Johns.  Ch.  R.  53  ;  Starr  v. 
ElliSj  6  Johns.  Ch.  R.  393 ;  Jamet  v.  Johnson^  ibid.  417  , 
Burnet  v.  DennxHftn^  5  Johns.  Ch.  R.  35  ;  James  v.  JIforey, 
2  Cowen,  246  ;  Aymar  v.  Bill^  5  Johns.  Ch.  R.  570  ;  Jack- 
wn  V.  milard,  4  Johns.  R.  41  ;  Forbes  v.  Moffatty  18  Ves. 
884  ;  4  Kent's  Comm.  100  ;  Freeman  v.  Paul^  3  Greenl. 
260;  Miwhall  v.  fVright^  3  Mass.  R.  138;  Pomeroy  v. 
Winshipy  12  Mass.  R.  514;  ScoU  v.  MFarland,  13  Mass. 
R.  309. 

Seal  and  /.  Thomas^  for  the  plaintiff. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
The  plaintiff  having  shown  a  good  right  to  recover  upon  a 
promissory  note,  was  entitled  to  a  verdict,  unless  the  defendant 
could  establish  some  legal  defence.  In  order  to  prove  pay- 
ment, in  whole  or  in  part,  the  defendant  offered  to  show  that 
a  mortgage,  bearing  even  date  with  the  note,  was  given  for  its 
security,  and  that  the  plaintiff  had  been  in  the  possession  of  the 
estate,  and  that  the  rents  and  profits,  and  the  value  of  the 
ertate  itself,  were  more  than  the  amount  of  the  note. 

It  is  now  a  well  settled  rule  of  law  in  Massachusetts,  thai 
where  a  bond  or  simple  contract  debt  is  secured  by  mortgage, 
and  the  mortgagee  enters  for  condition  broken,  and  proceeds  to 
foreclosure  so  as  to  hold  the  land  free  of  redemption,  he  shall 
be  deemed  to  have  taken  it  in  payment,  and  if  the  value  of  the 
land  equals  or  exceeds  the  debt,  it  shall  extinguish  it ;  other- 
wise It  shall  enure  by  way  of  payment  pro  tanto^  and  the  value 
shall  be  ascertained  by  appraisement,  when  suit  is  brought  for 
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liie  debt.^    Mwhall  v.  fFright^  3  Mass.  R.  150  ;  Jimary  v.       Hedge 
Fairbanks,  3  Mass.  R.  562.     Had  the  plaintiff  entered  and      u^^^^^ 
foreclosed  the  mortgage  given  as  a  security  for  this  debt,  it   — -^^ — 
would  have  been  competent  evidence  of  payment  under  the 
rule. 

But  it  appears  from  the  facts,  that  the  same  premises  were 
conveyed  by  two  distinct  mortgage  deeds  to  the  Plymouth 
bank  by  the  defendant,  to  secure  debts  to  them.  One  of  these 
preceded,  and  the  other  was  after  that  given  to  the  plaintiff*  It 
further  appears  that  the  bank  entered  under  a  judgment  on 
their  mortgages,  by  an  habere  faciasy  in  November  1817,  and 
of  course,  their  title  became  absolute  in  November  1820.  In 
December  1821,  the  bank  released  to  the  plaintiff.  By  this 
conveyance  he  obtained  an  absolute  title  wholly  independent 
of  his  own  mortgage.  Before  this  deed  of  the  bank  to  him,  he 
as  well  as  the  mortgager  was  foreclosed  by  the  judgment  in 
favor  of  the  bank,  and  the  lapse  of  three  years. 

There  is  therefore  no  evidence,  and  no  presumption,  that  he 
ever  entered  under  his  own  mortgage,  and  he  cannot  therefore 
be  held  to  account  either  for  the  value  of  the  estate,  as  having 
foreclosed,  or  for  rents  and  profits,  as  having  been  in  under 
his  mortgage.  The  evidence  was  therefore  rightly  rejected, 
having  no  tendency  to  show  a  payment,  and  there  must  bo 
judgment  on  the  verdict. 

>8eeReTispdSute.  107,§33;  9F«ff  v.  Oralirfaai,  8  Pkk.  336 ;  Ar^#« 
r.  m^kmomd,  powt,  3116 
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JoHir  fiARDEir  versus  Samuel  Crocker  et  aL 

Wbera  a  itatute  doet  not  veit  a  right  in  a  person,  hot  onlj  prohibita  tka  donf  oi 
aoma  act  onder  a  penalty,  the  party  violating  the  atatnie  ia  liable  oa^  to  the  pes- 
aJty  ;  bat  wbere  a  right  of  property  ii  vetted  in  eonaequenoe  of  the  atatule,  it  may 
be  vindicated  by  the  common  law,  nalaee  the  autnle  oooiineB  the  remedy  to  the 
penalty. 

The  £)t.  1815,  e.  Ill,  veiu  in  the  town  of  M.  the  right  of  dispoaing  of  the  prtvifefe 
of  Inking  alewivei  in  a  river  within  the  limiu  of  the  town,  and  enncts,  that  per- 
Bone  obetmcting  the  pastage  of  the  fiih  aball  be  liable  to  a  oeruin  penalty.  It 
was  AcU,  that  the  remedy  prescribed  fay  the  statuts  was  comulative,  and  that  an 
action  on  the  ease  nt  eonunon  law,  might  be  nnuntained  by  the  vendee  to  whoM 
the  privilege  hnd  been  sold  by  the  town,  ngainst  any  peraon  obstmcting  the  pan- 
nage of  the  fish.  • 

Where  an  injory  to  a  fishery  in  one  county  is  occnsioned  by  nn  obetniction  to  the 
passage  of  the  fish  erected  in  another  ooonty,  the  owner  of  the  fishery  may  bring 
his  action  in  either  county. 

On  nn  action  on  the  cnse  for  soch  injury,ir  ntma  that  it  is  nnneceasnry  for  the  plnlntifif 
to  allege  in  what  county  the  obstruction  was  erected. 

This  was  an  action  of  the  case  against  the  defendants  for 
erecting  a  dam  in  the  county  of  Bristol,  across  Taunton  Great 
river,  by  which  the  passage  of  alewives  up  that  river  and  Ne- 
roasket  river  in  Middleborough,  in  the  county  of  Plymouth, 
during  the  year  1829,  was  prevented. 

By  St.  1815,  e.  Ill,  §  1,  it  is  provided,  that  the  «^  town  of 
Middleborough  shall,  at  a  legal  town  meeting,  dispose  of  and 
grant,  upon  such  conditions  and  under  such  restrictions  and 
regulations  as  said  town  shall  establish  for  that  year,  and  so 
from  year  to  year,  the  sole  privilege  of  catching  alewives,  with 
scoop  nets  or  set  nets  only,  on  the  days  and  at  the  places  de- 
signaled  by  this  act,  to  such  person  or  persons  as  shall  give 
most  for  the  same,  and  give  sufficient  security  for  payment ; 
such  person  or  persons  so  purchasing  to  have  the  right  to  take 
fish,  and  no  other  person  whatever.'^  The  sutute  also  pro- 
vider ;  §  2,  that  if  any  person  shall  obstruct  the  passage  of 
the  fisn,  he  shall  be  liable  to  a  penalty  not  exceeding  the  sum 
of  twenty  dollars,  nor  less  than  five  dollars,  to  be  recovered  by 
indictment,  complaint  or  action  of  debt,  one  half  to  the  use  of 
the  town  of  Middleborough,  and  the  other  half  to  the  use  of 
him  who  shall  prosecute  for  the  same. 
8B4  Upon  a  case  stated  it  appeared,  that  the  plaintifl^  claimed  to 
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maiDtain  this  action  by  virtue  of  a  sale  to  him  by  the  town,  of 
the  right  to  uke  alewives,  at  the  old  stone  wear,  on  Nemasket 
river,  in  Middleborough,  during  the  year  1829. 

The  defendants  erected  the  dam  under  the  authority  of  &• 
1822,  c.  39,  which  (by  reference  to  St.  1813,  c.  43)  requires 
that  a  convenient  way  shall  be  constructed  for  the  passage  of 
fish. 

For  the  purpose  of  obtaining  the  opinion  of  the  Court,  as  to 
the  right  of  the  plaintiff  to  maintain  the  action,  it  was  agreed 
by  the  parties,  that  the  reiredy  sought  by  the  action  arises  out 
of  the  laws  regulating  the  alewive  and  shad  fisheries  ;  and  that 
the  defendants  had  erected  a  dam  as  alleged,  and  had  not  con* 
structed  a  sufiicient  passage-way  for  the  fish. 

If,  upon  these  facts,  the  plaintiff  could  not  maintain  this 
action,  he  was  to  become  nonsuit ;  otherwise  the  cause  was  to 
be  sent  to  a  jury,  upon  the  questions  of  the  sufficiency  of  the 
passage-way  for  the  fish,  and  upon  the  amount  of  damages 
sustained. 

Warr$n  and  5teo6n«,  for  the  plaintiff.  After  the  sale  to  the 
plaintiff,  the  town  retained  only  a  reversionary  interest  in  the 
fishery,  and  this  interest  has  not  been  injured.  The  plaintiff 
alone  has  been  damnified,  and  therefore  he  alone  is  entitled  to 
this  action.  If  any  injury  had  been  occasioned  by  the  dam, 
to  the  reversionary  interest,  the  town  also  might  have  had  its 
action.  Carringtonv.  Taylor^  11  East,  571  ;  1  Saund.  on 
PI.  and  Ev.  337  ;  Hannam  v.  Moekeii^  2  Barn.  &  Cressw. 
934  ;  Com.  Dig.  Action  upon  the  Case  for  a  JWctMnce,  E 1, 
B ;  Bac.  Abr.  Action  upon  the  Caetj  F ;  Jesser  v.  Giffordj 
4  Burr.  2141  ;   IVeld  v.  Hornby,  7  East,  196. 

The  St.  1813,  c  43,  §  2,  provides,  that  if  the  fish-ways 
shall  not  be  sufficient,  the  dam,  or  such  part  thereof  as  may  be 
necessary,  ^^  may  be  removed  or  abated  as  a  nuisance,  in  the 
same  manner  as  other  nuisances  may,  by  law,  be  removed  or 
abated."  Inasmuch  then  as  this  dam  is  a  common  nuisance, 
any  of  the  remedies  at  law  for  a  nuisance  may  be  pursued, 
namely  abatement,  indictment,  or  action  on  the  case.  Com* 
montoealth  v.  Rugglet,  10  Mass.  R.  391.  Abatement  tb  at 
least  a  doubtful  remedy  ;  and  if  the  plaintiff  had  attempted  it, 
he  would  have  been  resisted  by  force.     An  indictment  couM 
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iianten  not  have  been  tried  before  the  season  for  the  passage  of  the 
Crocker.  ^^^  would  have  been  over.  An  action  upon  the  case,  there- 
fore,  (which  lies  for  an  individual,  where  he  sustains  a  particu- 
lar damage,)  was  the  plaintiff's  only  substantial  remedy.  Rose 
V.  MiUsy  4  Maule  &  Selw.  101  ;  Com.  Dig.  Action  upon  the 
Catty  C;  Stevens  V.  Middlesex  Canal^  12  Mass.  R.  466; 
Beckford  v.  Hood^  7  T.  R.  620 ;  Jllmy  v.  HarrUy  5  Johns 
R.  175 ;  Farmers^  Turnpike  v.  Coventryy  10  Johns.  R.  390 
The  qui  tarn  action  allowed  by  the  statute  of  1815,  c.  Ill,  is 
cumulative.  It  cannot  be  considered  as  a  remedy  for  the  in- 
jury  to  the  plaintiff,  for  it  is  given  to  any  person  who  may  sue 
first.  Beekfard  v.  Hood,  7  T.  R.  620 ;  Chapman  v.  Pich- 
ersgill,  2  Wils.  145. 

As  to  the  venue,  the  action  would  be  well  brought  in  either 
Plymouth  or  Bristol  county.  Archb.  Cr.  PI.  5  ;  Thompson 
V.  Crockery  9  Pick.  59 ;  Frith  v.  Gray,  cited  in  4  T.  R. 
561  ;  J^eries  v.  DuncombCy  1 1  East,  226  ;  Mersey  i/^Jfaoi' 
goHon  V.  houglasy  2  East,  497  ;  Bulwer^s  coHj  7  Co.  1  ;  1 
Chit.  PI.  271 ;  Pope  v.  Davisy  2  Taunt.  252 ;  ScoU  ▼.  Brest, 
2  T.  R.  238  ;  London  v.  Cok,  7  T.  R.  583. 

fV.  Baylies  and  Eddy,  for  the  defendants.  This  is  a  novel 
action,  and  the  fact,  that  it  is  so,  affords  a  strong  argument  that 
it  will  not  lie.     Russell  v.  Detfon,  2  T.  R.  667. 

Three  places  are  specified  in  the  statutes,  for  taking  fish  in 
Middleborough,  and  the  sole  privilege  of  taking  fish  at  all  of 
them  should  have  been  sold  to  the  same  person,  or  persons. 
Whereas  the  town  sold  the  right  of  fishing  at  these  three  pla- 
ces, respectively,  to  three  separate  purchasers.  [The  counsel 
for  the  plaintiff  admitted  this  to  be  the  fact.]  Consequently, 
if  this  action  lies,  the  defendants  may  be  subjected  to  several 
actions  of  the  same  kind. 

The  sale  to  the  plaindff  is  an  assignment  of  a  chose  in  ac* 
tion,  and  the  suit  should  have  been  brought  in  the  name  of  the 
town. 

The  right  acquired  by  the  sale  is  created  by  statute ;  no 

such  right  could  exist  at  common  law  ;  the  plaintiff  therefore 

cannot  bring  an  action  at  common  law  for  the  disturbance  of 

this  right,  but  must  pursue  the  remedies  prescribed  by  the 

986        statutes.     Prov.  St.  15  Geo.  2,  c.  6  ;  Stowell  v.  Ftagg,  II 
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Mass.  R.  364  ;  Stevent  v.  Middlutx  Candle  12  Mass.  466  ;      Barden 
CoitWa  eaae^  Cro.  Jac.  644  ;  Eng  v.  Dickeniony  1   Saund.     cn^er. 

135,  note  4  ;  6  Dane's  Abr.  246,  c.  148,  art.  2,  §  6  ;    Gad-    

nay  v.  Tewksbwry^  3  Mass.  R.  307  ;  CommowwtaUh  v.  Cha^ 
piny  5  Pick.  199 ;  Jilmy  y.  Harritj  5  Johns.  R.  175  ;  Bex  y. 
Wrighiy  1  Burr.  543. 

The  bjury  sustained  by  the  plaintiff  is  not  such  as  will  eoti* 
de  him  to  maintain  this  action*  Hubwi  y.  GnmtMy  1  Esp.  R* 
148. 

If  the  action  will  lie  at  all,  it  cannot  be  brought  in  the  coun* 
ty  of  Plymouth.  Where  a  nuisance  is  in  one  county  and  op* 
erates  dirwtly  in  another,  the  action  may  be  brought  in  the 
latter  county.  But  here  no  direct  perceptible  effect'  is  pro* 
duced  in  Plymouth  county.  It  is  true  the  fish  are  stopped, 
but  that  is  done  in  the  county  of  Bristol.  3  Slarkie  on  Evid. 
988,  1650,  1651 ;  Warrtn  y.  Webby  1  Taunt.  379 ;  Steph. 
PI.  310  ;  S^m  y.  CUnrkty  6  Taunt.  29  ;  Chitty  on  PI.  271, 
284  ;  Com.  Dig.  AcHony  J^T  5  ;  Yely.  (Metcalf 's  edit.)  12a, 
note. 

Putnam  J.  subsequently  drew  up  the  opinion  of  the  Court. 
The  first  question  is,  whether  the  plaintiff  has  a  right  to  main* 
tain  this  action  ;  and  if  he  has,  then  secondly,  whether  the 
action  may  be  brought  in  the.  county  of  Plymouth. 

Can  the  plaintiff  maintain  this  action  ? 

The  regulation  and  preservation  of  the  alewiye  fishery  in 
Middleborough  has  been  an  object  of  the  particular  attention  of 
the  legislature.  By  Prw.  St.  23  Geo.  3,  c.  5,  (A.  D.  1749,) 
all  persons  were  prohibited  from  taking  the  alewiyes  there,  in 
any  way  or  time,  excepting  ^' as  the  inhabitants  of  the  town 
should  yote  and  order.''  That  was  a  temporary  act,  but  ^as 
reyiyed  from  time  to  time.  It  was  repealed  by  St.  1791,  e. 
19,  (3  Spec.  Laws,  315,)  was  made  perpetual  by  St.  1796, 
€.  69,  and  was  again  repealed  by  Si.  1797,  e.  15. 

The  St.  1791,  c.  19,  §  1,  authorizes  the  town  annuaDy  to 
fiurm  or  hire  out  the  priyilege,  &c.  to  such  person  or  persons 
as  will  give  most  for  it. 

By  St.  1797,  e.  41,  (2  Spec.  Laws,  192,)  the  town  is  au- 
thorized to  fix  the  price  of  the  fish,  which  is  not  however  to 
exceed  twenty-five  cents  per  hundred. 
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Btrden  Another  statute  (of  1801,  e.  25,  m  3  Spec.  Laws,  469,) 

Grookan  ^^^^^  recites,  that  ^^  whereas  doubts  have  arisen  whether  the 
■"""""■""  inhabitants  of  Middlehorough  are  authorized  by  law  to  agree 
with  and  hire  any  person  or  persons  to  take  the  fish  [alewives] 
and  sell  them  at  the  price  stipulated  by  law,  and  to  account 
with  the  said  inhabitants  for  the  net  proceeds  of  the  same," 
enacts,  that  ^^  it  shall  and  may  be  lawful  for  the  inhabitants  of 
said  town,  at  any  legal  meeting  called  for  that  as  well  as  other 
purposes,  by  themselves  or  a  committee  chosen  by  them  foi 
that  purpose,  to  agree  with  and  hire  such  person  or  persons  as 
they  may  deem  proper,  to  take  said  fish  at  any  or  aU  of  the 
fishing  places  in  said  town,  and  to  dispose  of  them  at  the  price 
stipulated  by  law,  being  accountable  to  the  inhabitants  of  said 
town  for  the  net  proceeds  of  the  same." 

Afterwards  was  passed  the  St.  1815,  c.  1 11,  [before  recited.] 

There  are  various  other  acts  altering  the  times  of  catching 
the  fish  from  time  to  time,  which  have  no  beanng  upon  the 
present  inquiry. 

The  power  vested  in  the  town  by  the  act  of  1815,  remains 
in  full  force.  Under  that  authority  the  town,  at  a  legal  meet- 
ing, sold  the  right  to  take  the  fish*  at  one  of  the  authorized  pla- 
ces, for  a  valuable  consideration,  to  the  plaintiff. 

It  was  determined  in  Coolidge  v.  Williami^  4  Mass.  R.  144, 
that  it  was  a  part  of  the  common  law  of  the  State,  that  the 
town  may  appropriate  the  fish,  if  not  appropriated  by  the  legis- 
lature. By  the  course  of  legislation  we  have  seen  that  the 
legislature  have  made  no  other  appropriation,  than  such  as  re- 
sulted in  giving  the  disposal  of  the  fish  to  the  town,  for  the  use 
of  the  town,  or  the  poor  thereof. 

Now  we  think  it  is  clear  that  the  plaintiff,  by  the  proceedings 
before  stated,  acquired  a  valuable  interest  or  franchise  in  this 
fishery,  and  that  he  is  entitled  to  a  remedy  at  law  for  its  dis- 
turbance. ^'  In  all  cases  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  on  the 
case  to  be  repaired  in  damages."  Com.  Dig.  Jletion  upon  ih€ 
Case,  A.  There  is  no  doubt  but  that  the  fish,  in  their  season, 
would  have  run  to  their  accustomed  ponds,  if  they  had  not 
been  obstructed  by  the  defendant's  dam.  The  action  is  analo- 
gous to  case  for  stopping  a  water-course,  which  would  barf 
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lun  lo  the  plaintiff's  mill ;  or  for  stopping  light  and  air  of  an-      Barden 
cient  windows  :  more  analogous,  perhaps,  to  case  disturbing     Cncket. 

the  plaintiff's  decoy  of  wild  fowl.     Carrington  v.  Taylor ^  11 

East,  571.  The  case  of  Kubh  v.  Hickeringillj  cited  there 
in  a  note,  was  an  action  for  a  similar  disturbance.  In  the  very 
able  opinion  of  HoU  C.  J.,  he  adverts  to  two  sorts  of  acts 
doing  damage  to  a  man's  employment,  for  which  an  action  lies; 
*^  the  one  is  in  respect  of  a  nian'«  prwUege,  the  other,  in  re* 
spect  of  his  property, ^^  And  we  think  the  case  at  bar  comes 
within  the  first  class ;  that  is,  the  act  of  the  defendants,  of 
which  the  plaintiff  complains,  was  a  damage  to  the  plaintiff's 
privilege  m  this  fishery. 

In  the  case  of  fVeld  v.  Hombyy  7  East,  195,  the  right  to 
have  the  fish  which  would  have  passed  through  a  brush  wear^ 
was  recognized  by  the  court,  and  the  plaintiff  recovered  dama- 
ges against  the  defendant  for  erecting  a  close  dam  which  en- 
tirely prevented  the  passage  of  the  fish. 

But  it  has  been  contended  for  the  defendants,  that  the  plain- 
tiff's  remedy  should  have  been  by  a  suit  for  the  penalties,  or 
by  abating  the  nuisance.  We  think  it  very  clear  at  common 
law,  that  even  if  it  were  a  public  nuisance,  one  who  sustains  a 
particular  injury  may  have  his  action  for  the  damage.  The 
same  rule  and  reason  must  apply  to  the  case  of  private  nuisan- 
ces. The  remedies  are  cumulative.  The  penalties  inflicted 
in  the  act  are  recoverable  by  a  process  in  the  nature  of  prose- 
cutions for  the  public,  but  that  cannot  affect  the  common  law 
right  of  individuals  to  recover  for  the  particular  injuries  they 
may  have  sustained  by  reason  of  the  nuisance.  The  suits  for 
the  penalties  may  be  brought  by  persons  who  have  no  exclu- 
sive right  to  the  fish,  and  would  give  no  satisfaction  for  the 
injury  done  to  the  true  owner. 

The  province  statutes  of  8  Jlnne^  c,  3,  and  15  Geo.  2,  c.  6, 
with  the  other  acts  in  relation  to  this  subject,  have  altered  the 
common  law,  so  far  as  the  public  are  concerned,  in  regard  to 
dams  without  passage-ways  for  the  fish,  giving  a  remedy  hj 
suit  for  the  penalties,  instead  of  an  indictment  for  the  nuisance. 
Commonwealth  v.  CAajptn,  5  Pick.  205  ;  5  Dane's  Abr.  246, 
e.  148,  art.  2,  §  6.  But  this  does  not  touch  or  affect  the  par- 
dcular  injury  which  individuals  may  sustain  from  the  nuisance. 
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Bardeii  The  case  ot  Beekford  v.  Hood,  7  T.  R.  620,  is  veiy  much 

Qf^l^^f^  to  this  point.  The  St.  8  Jinne,  c.  19,  gave  to  authors  the  sole 
■■"■"■"~"""  right  and  liberty  of  printing  their  works  for  fourteen  years,  and 
contains  penalties  for  violating  the  act.  The  action  of  the  case 
was  brought  for  the  damages  which  the  plaintiff  sustained  for 
the  invasion  of  his  literaiy  property.  And  the  defence  set  up 
was,  that  the  plaintiff  must  be  confined  to  the  remedies  pointed 
out  in  the  act.  But  the  court  all  held  that  those  were  cumula* 
tive  remedies.  The  opinions  of  Lord  Kenyon  and  his  bretb* 
ren,  are  worthy  of  particular  attention.  I  would  adopt  the 
words  of  Jlshhurst  J.  ^^  Now  I  can  only  consider  the  action  for 
the  penalties  given  to  a  common  informer,  as  an  additional  pro- 
tection, but  not  intended  by  the  l^islature  to  oust  the  common 
law  right  to  prosecute  by  action  any  person  who  infringes  this 
species  of  property,  which  would  otherwise  necessarily  attach 
upon  the  right  of  property  so  conferred.  Where  an  act  of 
parliament  vests  property  in  a  party,  the  other  consequence 
bllows  of  course,  unless  the  legislature  make  a  special  pro- 
vision for  the  purpose  ;  and  ihat  does  not  appear  to  me  to  have 
been  intended  in  this  case."  The  penalties  operate  as  a  pun- 
ishment of  the  offender,  but  make  no  adequate  compensation 
for  the  particular  injury  to  the  plaintiff. 

The  distinction  to  be  taken  is  where  a  statute  does  not  vest 
a  right  in  a  person,  but  only  prohibits  the  doing  of  some  act 
under  a  penalty  ;  in  such  a  case  the  party  violating  the  statute 
is  liable  to  the  penalty  only ;  but  where  a  right  of  property  is 
vested  in  consequence  of  the  statute,  it  is  to  be  vindicated  by 
the  common  law,  unless  the  statute  confines  the  remedy  to  the 
penalty. 

The  rule  stated  in  Com.  Dig.  JlcHon  upon  StatfiUy  C,  is* 
^^  If  a  statute  gives  a  remedy  in  the  affirmative,  (without  a 
negative  expressed  or  implied,)  for  a  matter  which  was  action- 
able by  the  common  law,  the  party  may  sue  at  the  common 
hw,  as  well  as  upon  the  statute  ;  for  this  does  not  take  away 
the  common  law." 

Now  the  gist  of  this  suit  consists  in  the  plaintiff's  having 
proved  that  he  had  a  sole  right  to  the  fishery  during  the  time 
that  the  defendants  interrupted  it.  Thai  is  the  matter  which 
is  actionable  at  common  law,  and  it  appears  to  us,  that  the 
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common  law  remedy  has  not  been  taken  away  by  tbe  statute 
under  which  the  plaintiff  acquired  his  right.  The  court,  in 
Mmy  V.  Harris^  5  Johns.  R.  175,  seemed  to  think  that  as  tbe 
plaintiff  had  no  right  to  the  ferry  but  what  he  derived  from  the 
statute,  his  remedy  must  be  confined  to  the  statute.  But  I 
think  it  is  of  no  consequence  bow  the  plaintiff  acquired  tbe 
right.  The  inquiry  is,  whether  he  has  a  right  to  the  franchise 
or  property.  If  be  has,  then  is  it  such  a  right  as  tbe  common 
law  recognizes,  and  for  tbe  invasion  of  which  tbe  common  law 
gives  a  remedy.  In  tbe  case  of  Beekford  v.  Hood^  before 
cited,  tbe  exclusive  right  to  the  literary  property  was  conferred 
by  tbe  statute.  It  was  admitted  in  that  case,  that  the  actioii 
was  not  maintainable  at  common  law,  independently  of  tbe 
statute.     The  term  therein  specified  had  not  expired. 

Upon  reason,  as  well  as  authority,  the  plaintiff  may  well 
sustain  an  action  for  the  injury  of  which  he  complains. 

And  the  second  point  is  equally  clear  for  the  plaintiff.  He 
may  unquestionably  maintain  his  action  in  either  county ;  in 
Bristol,  where  the  obstruction  was  raised,  as  well  as  in  Ply- 
mouth  where  the  injury  was  sustained. 

The  law  to  be  collected  from  BulwerU  Case^  7  Co.  1,  is 
decisive  upon  this  point.  ^^  When  one  matter  in  one  county 
is  depending  upon  tbe  matter  in  another  county,  tbe  plaintiff 
may  choose  in  which  county  he  shall  bring  his  action."  ''  As, 
if  two  conspire  in  one  county,  and  put  their  conspiracy  in 
execution  in  another,  the  plaintiff  may  sue  in  which  county  he 
pleases."  ^^  So,  if  a  man  will  not  repair  a  wall  in  Essex, 
which  he  ought  to  repair,  and  for  which  cause  my  land  in  Mid- 
dlesex is  drowned,  I  may  bring  my  action  in  Essex,  for  there 
is  tbe  defendant's  fault,  or  in  Middlesex,  for  there  is  tbe  dam- 
age." S.  P.  Com.  Dig.  Action,  Jfll.  "Where  there  are 
several  facts  material  to  tbe  plaintiff's  action,  arising  in  differ- 
ent counties,  the  plaintiff  may  bring  bis  action  in  either." 
Mayor  J  ^c.  of  London  v.  Cole  et  a/.,  7  T.  I(.  587 ;  where 
tne  law  as  laid  down  in  BulwerU  case  is  recognized  by  Lord 
Cenyoti  and  La^erence  J. 

Tbe  case  cited  at  tbe  bar,  of  Thompson  v.  Crocker^  9  Pick. 
01,  was  for  flowing  back  the  water  upon  the  plaintiff's  mills  in 
tbe  county  of  Ptymouth,  Iqr  a  dam  which  was  in  the  coanty 
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Bttden      of  Bristol,  and  it  was  supported  in  tbe  county  of  Plymo%itb 
Craeker.      '^^^  remark  in  tbe  opinion,  ^^  tbat  the  place  where  tbe  injury 
'  was  done,  viz.  at  tbe  miUs,  gives  locality  to  the  adionj  and  not 

the  source  from  which  the  mischief  came,"  seems  to  be  too 
much  limited  ;  the  cases  above  cited  showing  tbat  the  action 
could  have  been  maintained  in  either  county.  But  if  the  case 
at  bar  should  be  governed  by  the  limited  rule,  it  would  be  sup- 
ported, for  the  plaintiff  was  deprived  of  his  fishery  in  the  county 
of  Plymouth  ;  and  to  use  tbe  words  of  Parker  C.  J.,  ^^  it  was 
wholly  unnecessary  to  allege  in  what  county  the  obstruction 

was  erected."     Tbe  writ  in  the  case  v.  Mbe  do 

Stratforde^  7  H.  4.  8.  pL  10,  was  brought  in  Essex,  the 
county  where  was  the  source  of  the  injury  to  the  plaintiff^s 
land  in  Middlesex.  The  injury  arose  from  the  neglect  of  tbe 
defendant  to  repair  a  wall  which  he  ought  to  have  repaired,  in 
Essex,  by  reason  of  which  the  plaintiff's  land  in  Middlesex 
was  surrounded  with  water. 

We  are  all  of  opinion  that  the  plaintiff  is  entitled  to  maintain 
this  action,  in  the  county  of  Plymouth,  notwithstanding  he 
might  have  brought  it  in  the  county  of  Bristol. 

According  to  the  agreement  of  the  parties,  the  cause  is  to 
be  sent  to  a  juiy,  upon  the  question  of  the  sufficiency  of  tbe 
fish-way,  and  the  amount  of  the  damages  sustained. 


Lemuel  Briogs  versus  Philo  Richmond. 

If  a  plaintiff  recoten  judgment  by  default  against  a  defendant,  ttpoa  an  aoooant  i 
nexed  to  tbe  writ,  in  which  account  the  defendant  is  credited  for  oertaia  servii 
at  tbeir  fiill  fahie,  this  Jodgment  will  be  a  defence  to  an  action  ibr  tbe  same  m 
▼ices  broogbt  by  such  defendant  against  such  plaintiff  daring  the  pendency  of  I 


Assumpsit  for  services  rendered,  according  to  the  account 
annexed  to  the  plaintiff's  writ. 

Oh  the  trial,  which  was  in  the  Common  Pleas,  before  Wi .- 

liams  J.,  Richmond  admitted  that  tbe  services  bad  been  per^ 

formed.     The  defence  set  up  by  him  was,  that  on  tbe  first 

9M        day  of  August,  1829,  he  purchased  and  caused  to  be  served 

on  Briggs  a  writ  of  attachment  counting  in  assumpiit  on  a  bal- 
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•Dce  due  him  od  an  account,  as  stated  m  the  account  annexed       Brings 
to  the  writ,  in  which  account  he  had  credited  Briggs  for  the    Ricomoiidi 
identical  services  sued  for  in  this  action,  as  much  as  was  rea-   — — — • 
sonably  due  to  him  therefor ;  that  Richmond's  writ  was  made 
returnable  before  Thomas  Weston,  a  justice  of  the  peace, 
on   the   eighth   day  of  August,   1829,  at   9   o'clock   iii   the 
forenoon  ;  and  that  he  entered  his  action  at  the  return  time 
thereof,  and  recovered  judgment  against  Briggs,  upon  default, 
fot  the  balance  of  the  account,  pursuant  to  the  declaration  in 
his  writ. 

The  present  action  was  commenced  on  the  same  first  day  of 
August,  and  the  writ  was  made  returnable  before  Seth  MiUer, 
a  justice  of  the  peace,  on  the  same  eighth  day  of  August^  at 
8  o'clock  in  the  forenoon.  The  action  was  entered  before  the 
justice  at  the  return  time  thereof,  and  after  trial  and  judgment, 
it  was  carried  to  the  Common  Pleas  by  appeal. 

On  the  trial  in  the  Common  Pleas,  it  was  proved  that  the 
writ  sued  by  Richmond  was  served  upon  Briggs  before  the 
purchase  of  tlie  writ  in  this  action,  and  that  Briggs,  at  the 
time  of  the  service  of  Richmond's  writ  upon  him,  and  before 
the  purchase  of  his  own  writ,  had  knowledge  of  the  contents 
of  Richmond's  writ,  and  knew  that  in  the  account  annexed 
thereto,  Richmond  had  credited  him  for  the  services  sued  for 
in  this  action. 

It  was  also  proved,  that  before  Richmond  had  entered  his 
action,  Briggs  offered  to  pay  him  his  whole  account  and  the 
cost  of  suit,  and  that  Richmond  declined  accepting  the  same, 
but  that  he  offered  to  accept  the  balance  for  which  he  had 
^ued. 

Upon  this  evidence  it  was  contended,  that  the  plaintiff  was 
entitled  to  recover ;  but  the  judge  instructed  the  jury,  that 
unless  they  found  the  services  sued  for  in  this  action  to  be  of 
greater  value  than  the  sum  credited  therefor  to  the  plaintiff  in 
the  action  sued  by  Richmond,  the  plaintiff  was  not  entitled  to 
recover. 

The  jury  found  a  verdict  for  the  defendant ;  and  thereupon 
the  plaintiff  filed  exceptions  to  the  foregoing  instruction.* 

W.  Baylies  and  Woodj  for  the  plaintiff.     It  is  not   n  the        S9S 
power  of  a  party,  by  merely  suing  for  a  balance  of  mutual     ^^  ^^ 
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Bnggt  accounts,  to  prevent  the  adverse  party  from  maintaining  an 
RiduBond.  ^^^^^  ^P^^  b>s  side  of  the  account.  It  is  true,  if  the  adverse 
■  party  lies  by  and  suffers  a  judgment  to  be  rendered  for  the 

balance,  he  will  be  barred  of  his  action  ;  but  that  is  upon  the 
ground  that  he  has  assented  to  the  form  in  which  the  action 
was  brought  and  the  judgment  rendered.  The  accounts  in  the 
present  case  were  independent  demands  ;  one  was  not  a  pay- 
ment pro  tanto  of  the  other  ;  and  each  party  had  a  right  to  sue 
upon  his  own  demand. 

Sievensj  for  the  defendant,  cited  Minor  v.  Walter ^  17  Mass. 
R.  237  ;  Green  v.  Farmer^  4  Burr.  2220 ;  Audin  v.  Deb- 
namj  3  Barn.  &  Cressw.  139. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Shaw  C.  J.  Though  the  amount  in  controversy  in  the 
present  action  is  small,  it  involves  a  question  of  considerable 
practical  importance,  upon  which  there  is  no  judicial  decision 
precisely  in  point.  It  must,  therefore,  be  decided  upon  its 
own  principles,  and  by  a  just  analogy  to  other  well  settled 
cases. 

It  is  an  obvious  principle  of  natural  justice,  to  which  the 
rules  of  both  law  and  equity  ought  to  conform,  so  far  as  it  can 
be  done  without  too  great  a  departure  from  those  forms  of  pro- 
ceeding, founded  in  convenience,  which  have  been  established 
in  practice,  that  current  accounts  and  mutual  demands,  of  a 
like  nature,  as  far  as  they  go,  should  compensate  and  extin- 
guish each  other,  and  that  the  balance  only  constitutes  a  real 
debt  between  the  parties.  Indeed  it  would  be  generally  found 
in  practice,  where  there  are  items  of  cash,  goods  and  services, 
on  one  side,  and  cash,  goods  and  services  on  the  other,  that 
though  in  form  and  in  terms,  no  item  on  one  side  can  be  shown 
to  be  a  payment  of  any  item  on  the  other,  yet  each  party  has 
a  tacit  reference  to  the  existing  counter  demand  of  the  other, 
and  looks  not  to  his  right  of  action  in  the  first  instance,  ar 
upon  a  single  and  distinct  contract,  but  to  an  account  and  cet- 
tlement.  f 

The  general  principle  of  equity  is  stated  by  Lord  ManhJiM^ 

SM        in  Green  v.  Farmer y  4  Burr.  2220.   '^  Natural  equity  says,^  thai 

cross  demands  should  compensate  each  other,  by  dedur^ting 

the  less  sum  from  the  greater  ;  and  that  the  difference  is  \  the 

4W  \ 
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only  sum  which  can  be  justly  due."    He  then  proceeds  to      Bciggi 
show,  to  how  great  an  extent  positive  law  has  intervened  to    puK^mL 

enforce  this  rule  of  equity,  as  in  cases  of  bankruptcy,  of  liens,   

of  set-off,  and  others,  where  the  mutual  rights  of  the  parties 
can  be  adjusted  in  one  suit,  and  the  necessity  of  separate  ac- 
tions avoided. 

The  same  principle  has  been  kept  in  view  here  ;  as  in  the 
case  of  the  settlement  of  insolvent  estates,  and  an  extension  of 
the  right  of  set-off,  not  only  to  mutual  accounts,  but  to  judg- 
ments and  even  to  executions. 

It  would  seem  therefore  to  be  required  by  a  regard  to  jus- 
tice, to  good  faith  and  to  truth,  where  a  party  has  a  demand 
i^nst  another  who  has  at  the  same  time  a  valid  and  undis- 
puted demand  against  him,  of  a  smaUer  amount,  that  he  should 
not  sue  and  arrest  or  attach  for  the  whole  debit  side,  and  leave 
the  other  party  to  his  action  on  his  counter  demand,  but  that 
he  should,  according  to  the  truth  and  equity  of  the  case,  give 
the  credit,  and  sue  for  the  balance. 

This  would  also  seem  to  be  required  by  another  system  of 
positive  rules,  provided  by  statute,  those,  namely,  which  limit 
and  regulate  the  jurisdiction  of  courts,  by  the  amount  of  the 
demand.  A  justice  of  the  peace,  for  instance,  has  jurisdiction 
only  in  cases  where  the  demand  does  not  exceed  twenty  dol- 
lars, and  the  Court  of  Common  Pleas  has  final  jurisdiction, 
where  it  does  not  exceed  one  hundred  dollars.  In  these  cases, 
if  the  creditor  may  not  safely  bring  bis  action  for  the  balance, 
but  may  be  sued  in  his  turn  for  the  counter  demand  of  his 
debtor,  he  may  not  only  be  subjected  to  increased  costs  of  liti- 
gation, but  perhaps  fail  in  his  suit,  for  want  of  having  shaped 
his  action,  in  the  declaration,  the  ad  damnum^  and  the  arrest 
or  attachment,  with  a  view  to  the  whole  debit  side  of  his 
account. 

That  a  creditor  is  bound  in  conscience  and  equity  at  least, 
to  bring  his  action  for  the  balance,  and  not  attach  property  or 
demand  bail  for  the  whole  debit  side  of  his  account,  when 
there  is  a  balance  only  due,  and  when  he  knows  or  has  the 
means  of  knowing  of  the  existence  and  particulars  of  the  coun- 
ter demand,  and  that  he  is  bound  in  such  case  to  give  credit, 
•eem^  to  be  settled  by  authority. 

VOL.  X.  36  m 
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Bnggs  In  a  nisi  priw  case,  JBroton  v.  Pigeon^  1  Campb.  594,  tf 

*'  was  hdd,  that  where  the  one  holding  the  smaller  demand,  had 


arrested  the  other,  after  suit  commenced  against  himself,  it  was 
not  a  malicious  arrest ;  but  in  that  case  there  had  been  an 
order  in  the  action  to  stay  proceedings  without  costs,  which  in 
effect  amounted  to  a  defence. 

But  in  a  later  case,  where  A.  arrested  B.  for  twenty  poundsr 
knowing  that  upon  the  balance  of  their  mutual  dealings,  there 
were  but  five  pounds  due  to  him,  it  was  held  that  the  arrest 
was  malicious  and  without  probable  cause.  Jlustin  v.  Debnamj 
S  Bam.  &  Cressw.  1S9  ;  S.  C.  4  Dowl.  &  Ryl.  658  ;  Drone- 
field  V.  Jlreher^  5  Barn.  &  Aid.  513. 

In  a  recent  case,  in  this  Commonwealth,  the  same  principle 
was  in  effect  settled. 

It  was  contended  for  the  defendant  in  an  action  for  a  mali- 
cious prosecution,  that  where  there  are  mutual  dealings,  bring- 
ing an  action  on  one  side  only  of  the  account,  will  not  be  evi- 
dence of  malice.  But,  say  the  Court,  ^^  this  will  depend  on 
the  circumstances.  If  the  party  has  no  means  of  knowing  the 
credit  side,  and  his  object  is  merely  to  have  a  settlement  of  the 
account,  the  action  will  not  be  malicious  ;  but  if  a  partner, 
having  opportunity  to  examine  the  books  of  the  firm,  brings 
such  an  action  when  the  balance  is  in  truth  against  him,  it  may 
be  evidence  of  malice."     Pierce  v.  Thompeon^  6  Pick.  196. 

Here  it  is  manifest,  that  the  circumstance  relied  upon  to 
render  the  action  malicious,  was  the  knowledge  of  the  state  of 
the  account,  and  the  case  of  partners  is  put  only  by  way  of 
instance.  But  if  the  state  of  the  accounts  were  equally  well 
known  in  any  other  mode,  as  if  the  accounts  had  been  mutu- 
ally rendered,  and  agreed  to,  or  received  without  objection, 
the  rule  would  be  the  same.  And  if  the  action  would  be  mali- 
cious, where  the  balance  is  against  the  party  suing,  it  would 
seem  to  follow,  that  the  arrest  would  be  malicious,  if  made  for 
a  large  debit  side  of  an  account,  when  there  was  a  small  bal- 
auce  due. 

It  has  often  been  held  in  this  State,  and  is  indeed  common 

practice,  that  where  an  account  is  stated,  by  debiting  and  cred« 

896         iting,  and  the  balance  is  sued  for,  and  judgment  rendered  for 

the  balance,  the  defendant  is  bound  by  such  credit,  and  cannot 
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afterwards  bnng  an  action  on  the  same  demand.  In  the  case  Bngga 
cited  in  the  argument,  Minor  y,  Walter^  17  Mass.  R.  237,  it  Richmona. 
was  decided,  that  such  a  credit  is  not  conclusive  as  to  the 
amount  or  value  of  the  goods  or  services  credited  in  the  ac- 
count. But  such  credit,  after  judgment,  must  be  taken  to  be 
a  payment  pro  tanto^  and  if  credited  at  the  just  value,  will  bar 
a  cross  action  for  the  amount ;  if  not  credited  at  the  value, 
will  be  a  payment  pro  tantOj  to  be  allowed  in  the  assessment 
of  damages. 

Still  the  question  recurs,  whether  the  crediting  the  demand 
in  account  before  judgment,  can  be  relied  on  by  way  of  de- 
fence ;  and  we  think  that  under  the  limitations  and  qualifica 
tions  which  this  case  presents,  it  can.  These  qualifications 
are,  that  the  defendant  has  a  larger  valid  and  subsisting  de- 
mand against  the  plaintiff  for  goods,  services,  or  cash,  con- 
stituting items  proper  for  an  account,  upon  which  he  has  a 
present  right  of  action,  that  he  has  credited  the  demand  of  the 
plaintiff  for  goods  and  services  at  their  full  and  fair  value,  that 
he  had  commenced  his  suit,  on  an  account  on  which  credit  was 
thus  given  previously  to  the  commencement  of  the  plaintiff's 
suit,  and  was,  in  good  faith,  prosecuting  it  to  judgment  when 
the  plaintiff's  suit  was  commenced. 

It  is  said  that  such  a  credit  is  not  a  tender  ;  true  it  is  not  a 
tender,  but  it  is  in  some  respects  like  a  tender.  Such  a  credit, 
after  judgment,  is  not  strictly  a  payment,  but  it  is  similar  in 
some  respects  to  a  payment,  and  it  is  allowed  to  enure  by 
way  of  payment,  because  it  can  avail  the  party  in  no  other 
way.  So  the  foreclosure  of  a  mortgage  is  in  no  strict  legal 
sense  a  payment  ;  yet  inasmuch  as  it  would  be  inconsistent 
with  the  plain  principles  of  justice,  for  the  mortgagee  to  hold 
the  land,  and  yet  receive  the  full  amount  of  his  debt,  and  as 
the  debtor  is  precluded  by  force  of  the  statute  from  redeeming 
his  land,  the  courts  have  said,  as  a  rule  plainly  resulting  from 
the  operation  of  the  statute,  that  the  value  of  the  land  shall 
enure  by  way  of  payment ;  and  as  there  is  no  act  of  the  par 
ties,  ascertaining  this  value,  it  shall  be  fixed  by  appraisement. 

But  it  IS  said,  that  after  the  defence  has  been  established, 
the  plaintiff  in  the  counter  suit  may  discontinue  and  so  the        3BT 
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Briggs      whole  matter  may  be  left  unsetded.     This  objection  desenrua 
Richmond.    ^^^^  consideration. 

It  is  true,  that  the  plaintiff  in  that  suit  may  discontinue,  and 

what  would  be  the  consequences  injurious  to  the  defendant  ' 
The  defendant  would  reco?er  his  costs,  which  jn  contempla- 
tion of  law  constitute  an  indemnity  to  him  thus  &r. 

The  case  supposes,  that  the  plaintiff  in  the  counter  suit  has 
a  valid  present  demand,  to  a  larger  amount  than  that  of  the  de- 
fendant, the  plaintiff  in  this  suit,  and  that  the  present  plaintiff's 
demand  has  been  credited  to  its  full  value  and  amount.  Should 
that  plaintiff  then  renew  his  suit,  without  giving  the  credit,  the 
defendant  has  an  admission  under  the  plaintiff's  hand  by  the 
credit  in  account,  which  will  be  good  evidence  of  confession 
whenever  such  suit  is  renewed,  if  it  should  be  done. 

But  to  this  it  is  objected,  that  in  the  mean  time  the  accounts 
remain  unsettled  and  that  this  is  an  inconvenience  to  which  the 
present  plaintiff  ought  not  to  be  subjected.  To  this  it  may  be 
answered «  that  the  rule  now  laid  down  applies  only  to  a  case 
where  the  plaintiff  had  previously  commenced  his  suit  and 
whilst  he  is  bond  fide  prosecuting  it  to  judgment.  Should  he 
discontinue,  it  would  be  like  a  case  of  failure  of  readiness  to 
pay  after  a  tender ;  it  would  no  longer  operate  as  a  bar,  and 
the  plaintiff  would  then  have  his  right  of  action. 

It  b  hardly  possible  to  imagine  a  case,  where  an  action, 
brought  like  the  present,  upon  an  admitted  demand,  credited 
to  its  full  amount  in  a  counter  account  admitted  to  be  valid  and 
of  larger  amount,  and  suit  actually  commenced  upon  it  and 
pending,  can  be  founded  upon  any  good  motive,  or  tend  to 
subserve  any  useful  purpose  ;  but  on  the  contrary,  it  can  gen- 
erally proceed  only  from  a  vexatious  purpose,  to  subject  the 
adverse  party  to  the  costs  of  useless  litigation. 

Believing  that  the  principle  upon  which  this  defence  was 
founded,  will,  in  its  application,  tend  to  the  advancement  of 
justice,  to  avoid  circuity  of  action,  and  to  check  useless  and 
vexatious  litigation  ;  that  it  fairly  results  from  other  useful  and 
beneficial  provisions,  and  that  it  violates  no  established  techni- 
cal rule  of  law  ;  we  are  of  opinion  that  the  instruction  given  to 
the  jufy  in  the  Court  of  Common  Pleas  was  correct,  md  lliat 
the  exceptions  must  be  overruled. 
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Jans  Rbsd  verstss  Solomon  Rssd  et  oL 

0poa  a  bill  to  radeem,  the  allowwioe  of  rami  cxpoided  hf  the  moHfegee  in  neoee- 
eery  repein  and  bettermeoii  of  the  nortfaged  premiees,  eeanoc  be  objected  Co  oe 
the  groood  that  thoee  raing  exceed  the  amooot  of  the  reota  aed  profits;  Ibr  the  Ar. 
1796,  e.  77,  §  1,  provide!  ezprealy  for  their  allowance  in  rach  a  caae. 

Disbonemeuts  for  iioprovemeata  merely  ornamental,  and  which  are  not  neeemry  to 
the  upholding  of  the  eitate,  and  do  not  eontribute  any  thing  to  ita  permaneo  value, 
ought  not  to  be  allowed. 

Where  a  matter  in  chancery,  in  ttating  an  account  between  the  partlee  to  a  bill  to 
redeem,  mak«  an  albwaaoe  to  the  mortgagee  ibr  repaira,  raflb  repain  wiU  be  pre- 
Mimed  to  have  been  neceemy,  imlew  the  oonlrary  appears  either  from  the  nmster's 
report  itself  or  from  other  evidence. 

In  the  case  of  repairs  made  by  the  mortgagee,  the  mortgager  should  be  charged  with 
no  more  of  the  cost  than  is  beneficial  to  the  estate. 

Upon  a  bill  to  redeem,  only  simple  interest  is  to  be  computed  upon  the  mortgage 
debt;  but  if  (he  rents  and  profits  reopived  by  the  mortgagee  eaoeed  the  amount  ex- 
pended in  repairs,  kc.  the  excess  will  be  applied  from  time  to  time  to  the  payment 
of  interest  accrued,  before  any  part  is  applied  to  the  reduction  of  the  principaL 

Bill  in  equity  to  redeem,  brought  by  the  widow  of  the 
mortgager,  agaiust  Solomon  Reed,  Zephaniah  Shaw  and  Cal- 
vin Shaw,  who  held,  each  in  severalty,  under  the  mortgage. 

Charles  J.  Holmes,  esquire,  a  master  in  chancery,  to  whom 
the  case  had  been  referred  by  the  Court,  to  state  an  account, 
made  a  report,  from  which  it  appeared  that  the  rents  and  prof- 
its of  the  mortgaged  premises,  from  October  31st,  1827,  to 
October  30th,  1830,  were  $  196.  He  allowed  the  respond- 
ents on  their  claims  for  expenditures  in  alleged  necessary  re- 
pairs and  permanent  improvements,  and  for  taxes,  the  sum  of 
$256-14,  being  $60-14  more  than  the  rents  and  pro6ts« 
These  expenditures  were  for  the  following  items,  viz.  making 
new  wall,  rebuilding  old  wall,  mowing  bushes,  door  and  casing, 
repairing  windows,  handle  on  front  door,  papering  and  white- 
washing four  rooms,  fire  frame,  setting  the  same,  bricks,  and 
laying  two  hearths,  repairs  on  barn,  carting  off  smaU  stones* 
rails,  posts,  digging  stone  for  wall,  and  taxes. 

The  note  to  which  the  mortgage  was  collateral,  was  giveo 
on  March  12th,  1825,  for  $  700,  with  interest,  to  be  paid  annu- 
ally. No  part  of  the  principal  or  interest  bad  been  paid  ,  and 
tbe  OMSter  computed  the  interest  with  annual  rests,  thereby 
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jukiDg  $  972'S0|  to  be  the  amount  due  oo  the  note  oo  Octo- 
Re^ed.       her  30th,  1830. 

The  plaiDtiff  filed  exceptioDS  to  the  master's  report,  which 
are  stated  io  the  opinion  of  the  Court. 
OcL  87tt.        fV.  Thoma$  cited  in  support  of  the  second  exception,  The 
American  Jurist,  JVb.  4,  p.  303. 
fFood^  for  the  respondents. 
Mm  term        Shaw  C.  J.  delivered  the  opinion  of  the  Court.     [Alter 
PiMottSL    ^^^^°S  ^^  facts.]     To  the  roaster's  report  several  exceptions 
liave  been  taken,  substantially  as  follows  :  — 

1.  That  the  improvements  allowed,  consisting  mostly  m 
building  new  wall  and  rebuilding  old  wall,  were  charged  at  a 
cost  exceeding  the  amount  allowed  for  rents  and  profits* 

2.  That  the  master  has  charged  the  improvements  at  the 
cost,  supposing  himself  bound  so  to  do  ;  whereas  the  mcreased 
value  of  the  premises  ought  to  have  been  the  rule. 

S.  That  in  computing  the  interest,  the  master  made  annual 
rests. 

The  report  itself  is  referred  to,  as  affording  the  grounds 
upon  which  the  exceptions  are  taken.  These  exceptions  have 
been  fully  considered  by  the  Court,  and  they  have  come  to  the 
foOowing  result. 

The  rights  both  of  mortgager  and  mortgagee,  depend  upon 
the  statute,  and  the  mode  of  accounting  provided  by  the  statute 
is  to  be  followed. 

By  the  statute  {St  1798,  c.  77,  §  1,)  the  party  redeeming 
after  entry,  in  addition  to  the  payment  of  the  mortgage  debt 
with  lawful  interest  and  costs,  is  also  to  pay  ^'  such  further  and 
reasonable  sums  as  may  have  been  disbursed  and  expended  in 
necessary  repairs  of  fences  and  buildings^  and  for  the  advanc- 
ing and  bettering  such  estate,  over  and  above  what  the  rents 
and  profits  thereof,  upon  a  just  computation,  shall  amount 
to." 

The  statute  itself  disposes  of  one  part  of  the  plaintiff's  ex- 
ceptions, to  wit,  that  the  sum  allowed  for  repairs  and  improve- 
ments exceeded  the  amount  of  rents  and  profits.  The  statute 
expressly  contemplates  and  provides  for  such  a  case.  The 
mortgager  is  to  pay  and  the  mortgagee  is  to  receive,  the 
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■mount  expenoed  for  repairs  and  betterments  099t  and  ab^vt       Reed 
tbe  rents  and  profits.^  j^teed 

Then  the  only  question  is  one  of  fact,  whether  all  the  allow-        4Q0 
aoces  made  by  the  master  to  the  respondents,  do  come  under 
one  or  the  other  of  these  descriptions,  cash  paid  for  fMcuBory 
rtpairs^  or  advancing  and  bettering  the  estate. 

Looking  at  the  report  merely,  without  having  the  evidence 
before  us  upon  which  it  was  founded,  it  would  seem  questiona- 
ble whether  some  of  the  items  could  properly  be  considered  as 
necessary  repairs.  Disbunements  for  improvements  merely 
ornamental,  and  which  are  neither  necessary  to  the  upholding 
of  the  estate,  nor  contribute  any  thing  to  its  permanent  value, 
ought  not  to  be  allowed.  On  the  contrary,  all  expenses  which 
are  necessary  to  the  preservation  of  the  estate,  whatever  may 
be  the  nature  of  them,  are  by  a  just  construction  of  the  statute 
to  be  brought  into  the  account.  And  whether  any  particular 
expenditure  is  or  is  not  of  this  character,  is  a  question  pecu- 
liarly fit  for  the  consideration  of  the  master,  and  every  reason* 
able  presumption  ought  to  be  made  in  favor  of  his  decision. 
Unless  it  clearly  appears  from  the  report  itself,  or  from  other 
evidence,  that  the  master  was  under  a  mistake  in  this  respect, 
his  report  will  be  sustained. 

In  looking  into  this  report,  although  standing  alone  and  un- 
explained, some  of  the  expenses  allowed  might  seem  to  be  for 
thing?  rather  ornamental  than  necessary,  yet  it  by  no  means  ap- 
pears that  they  might  not  by  proper  evidence  have  been  shown 
to  be  necessary ;  and  the  Court  are  bound  to  presume  that  the 
master  had  such  evidence.  But  these  remarks  apply  only  to  a 
few  small  items,  and  on  the  whole  the  Court  perceive  no 
ground  for  sustaining  the  first  exception. 

2.  The  secoTid  exception  seems  not  to  be  sustained  by  any 
evidence  of  the  fact.  There  is  nothing  upon  the  face  of  the 
report,  to  show  that  the  master  supposed  himself  bound  to 
charge,  or  did  charge  the  improvements  at  tbe  cost.     The 

1  See  Reviled  Stat  c.  107,  $  15;  RusseU  v.  BlaU,  2  Pick.  (2d  ed.)  606, 
note  9 ,  Saynderg  r.  Frost,  5  Pick.  259,  S70 ;  Rawlins  r.  Aaioorf,  I  Bland.  99 ; 
JMy  ▼.  Jhfssimam  Sooafy,  15  Maine  R.  (3  Shepley,)  306;  Page  ▼.  toOmr^ 
7  N.  Hamp.  R.  396  j  DsaOmr  t.  ArmM,  9  Somner,  125, 126;  Gordon  v.  Ltmt», 
9  Sumner,  143^ 
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Aeed       true  rule  uudoubtedly  is,  that  tbe  mortgager  should  be  charged 
j^/^^       no  more  of  the  cost,  than  that  which  is  beneficial  to  the  estate.' 
If  the  mortgagee  pays  more,  it  ought  to  be  at  his  own  expense. 
3.  The  third  exception  must  be  sustained.     The  effect  of 
the  report  is  to  give  the  mortgagee  compound  interest ;  which 
is  contrary  to  the  established  law  and  practice  upon  the  sub- 
ject. 
401  Had  the  rents  and  profits  exceeded  the  sums  paid  for  repairs 

and  betterments,  so  as  to  have  applied  to  the  payment  of  the 
note,  then,  as  in  all  other  cases  of  part  payment,  where  inter- 
est and  principal  are  both  due,  the  creditor  has  a  right,  first  to 
apply  the  payments  to  keeping  down  the  interest,  before  any 
part  is  applied  to  the  reduction  of  the  principal.  If  in  such 
case,  the  net  annual  rents  and  profits  exceed  the  interest  on  the 
mortgage  debt,  it  is  proper  to  make  annual  rests  in  the  compu- 
tation of  interest,  because  the  rents  afford  a  sufficient  fund  to 
pay  the  interest  annually.  In  a  recent  case,  ( Gibson  v.  Cre^ 
hore^  5  Pick.  146,)  the  creditor  was  allowed  to  make  semi- 
annual rests  ;  but  it  was  upon  the  principle,  that  rents  an/ 
profits,  suflicient  to  constitute  a  fund  for  the  payment  of  the 
whole  interest,  were  received  quarterly. 

As  all  the  elements  of  tlie  computation  are  presented  by  tbe 
report  itself,  it  will  not  be  necessary  to  recommit  it  for  tbe 
purpose  of  making  the  necessary  correction.  At  simple  inter- 
est, the  amount  due  on  the  note  on  October  30tb«  1830,  to 
which  time  the  computation  was  brought  down,  was  $936-60, 
which  sum  is  to  be  substituted  for  $972-30,  stated  in  the  re- 
port. In  all  other  respects  the  exceptions  are  overruled  and 
the  report  confirmed,  and  redemption  decreed  accordingly. 

*  See  Chrdan  ▼.  Letris,  2  Samner,  143. 
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David  R.  Green  et  cU.  versus  The  Merchants' 
Insurance  Company  of  New  Bedford. 

41Uioiigli  the  officera  of  an  inranmce  company  may  not,  under  all  circumitanoes,  he 
presumed  to  be  acquainted  with  all  the  intelligence  contained  in  the  aewapapem 
taken  at  their  office,  yet  the  general  presumption  it,  that  thqr  will  examine,  with 
some  care,  the  items  of  marine  intelligence,  especially  in  relation  to  vesiels  belong- 
ing to  their  own  port. 

1 1  an  action  for  a  loss  upon  a  policy  of  insurance  on  a  vessel,  underwritten  by  an 
insoranoe  company,  it  was  proved  that  a  certain  newspaper  was  taken  by  the  de- 
fendants ;  that  in  the  due  course  of  the  mail,  the  number  of  such  newspaper  con- 
taining information  of  the  time  of  the  vessel's  sailing,  which  was  material  to  tlie 
risk,  would  liave  readied  them  before  tlie  policy  was  unflerwritten  ;  that  this  num- 
ber was  afterwards  found  on  their  files  ;  and  the  president  of  the  company  testified 
that  he  knew  of  the  intelligence  contained  in  it,  though  he  could  not  recollect  the 
source  of  his  information.  It  was  Htldy  that  this  number  had  been  rightly  admitted 
in  evidence,  and  that  it  was  properly  left  to  the  jury  to  decide  whether  it  had  been 
received  and  its  contents  known  to  the  president  befoi-e  he  signed  the  policy  ;  and 
also  whether  the  information  contained  in  it  wns  the  same  as  that  contained  in  a 
letter  produced  at  the  trial,  which  had  been  received  by  the  assured  ;  and  that  if  it 
was  the  same,  the  omission  to  exhibit  the  letter  at  the  time  of  effecting  the  insur- 
ance, was  not  a  material  concealment. 

If  a  person  having  directed  insurance  to  be  procured  at  a  distant  place,  on  a  risk 
already  commenced,  receives,  before  the  contract  is  made,  intelligence  of  a  loss,  he 
is  bound  to  transmit  the  intelligence  by  the  earliest  and  most  expeditious  usual 
route  of  mercantile  communication,  in  order  that  it  may  be  laid  before  tlie  persoa 
requested  to  underwrite;  but  the  omission  to  send  by  an  unusual  and  extraordinary 
conveyance,  although  by  possibility  it  might  arrive  before  the  policy  is  effected, 
will  not  vitiate  the  policy. 

This  was  an  action  of  assumpsit,  brought  by  David  R. 
Green  and  Robert  Gibbs,  on  a  policy  of  insurance  dated  July 
28th,  1827,  on  the  sloop  Falcon.     Plea,  the  general  issue. 

At  the  trial,  before  Morton  J.,  it  appeared  that  the  Falcon 
sailed  from  Savannah  for  New  York  on  the  12th  of  July, 
1827,  and  that  on  the  14th  she  struck  on  Cape  Lookout  shoals 
and  was  totally  lost. 

The  ground  of  the  defence  was,  the  fraudulent  misrepresen- 
tations of  the  plaintiffs  as  to  the  time  of  the  vessel's  sailing* 

The  defendants  introduced  the  following  evidence. 

Stephen  Merribew,  who  was  the  president  of  the  insurance 
office  at  the  time  when  the  policy  was  effected,  testified,  that 
about  8  o'clock  in  the  morning  of  the  28th  of  July,  Green,  one 
of  the  plaintifis,  showed  him  the  paragraph  in  the  Palladium  of 
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Green  July  27th,  relating  to  the  Falcon.  In  the  column  of  marine 
Mei^anu'  ii)tcIlig*SQce  was  the  following  item  :  ^^  At  Savannah  light-house, 
IpfcCo.  15th  instant,  Milton,  Webb,  for  Liverpool,  kc.  The  Falcon 
had  sailed  for  New  York."  In  the  same  column,  lower  down, 
was  the  following  :  ^^  Arrived  at  New  York,  on  the  23d,  pilot- 
lx>at  Tatnall,  Hopkins,  seven  days  from  Savannah."  Between 
11  and  J  2  o'clock,  on  the  28th,  Green  came  into  the  office 
and  desired  to  obtain  insurance  on  the  Falcon.  The  witness 
pointed  to  the  first-mentioned  paragraph  in  the  Palladium,  and 
said  he  had  seen  that  information,  and  the  vessel  had  probably 
sailed  about  that  time,  (the  15th.)  Green  replied  that  a  Roch- 
ester captain  who  sailed  on  the  9th,  had  arrived  and  reported 
that  she  was  to  sail  in  two  days.  The  witness  asked  why  she 
did  not  sail  sooner.  Green  replied  that  the  master  had  to  set- 
tle up  his  affairs^  and  gave  some  other  reasons.  The  witness 
asked  Green  if  that  was  all  the  information  he  had,  and  he 
replied  that  it  was.  The  witness  immediately  directed  the 
policy  to  be  made,  and  Green  executed  the  premium  note. 
This  was  on  Saturday.  On  Monday  Green  took  the  policy, 
and  on  the  same  day  the  parties  heard  of  the  loss  of  the  vessel. 
On  cross-examination,  the  witness  stated  that  he  knew  of  the 
arrival  of  the  Tatnall  at  New  York  on  the  23d  of  July  in  seven 
days  from  Savannah,  but  he  could  not  recollect  whether  he 
read  it  in  a  newspaper  or  heard  it  from  Green  ;  and  that  he  had 
no  recollection  of  having  seen  Lang  &  Turner's  Gazette  of 
the  24th  of  July,  or  any  other  New  York  paper  of  that  date, 
when  the  policy  was  effected. 

Lang  &  Turner's  Gazette  of  July  24th  mentioned,  under 
the  head  of  marine  intelligence,  that  the  Tatnall  arrived  at 
New  York  on  the  23d,  in  seven  days  from  Savannah,  and  that 
she  reported  that  the  Falcon  had  sailed  three  days  before  the 
Tatnall,  for  New  York. 

William  Phillips  testified,  that  on  the  morning  of  July  28tb 
he  saw  on  board  of  the  packet  Rodman,  which  bad  arrived  at 
New  Bedford  from  New  York,  a  letter  directed  to  Green,  and 
another  which  had  been  first  directed  to  Green  and  afterwards 
to  Robert  Gibbs,  the  first  superscription  being  erased,  and  that 
be  delivered  the  former  to  Green  about  7  or  S  o'clock  on  the 
same  morning. 
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These  two  letters  were  written  by  Gibbs  himself,  and  such       Gfeen 
parts  of  them  as  related  to  this  subject,  were  introduced.    The   Hei^ants 
first  letter  was  dated  the  34th,  and  instructed  Green  to  procure      Ins>Coi 
insurance,  stating  that  the  Tatnall  sailed  on  the  15th,  and  that 
the  Falcon  must  have  sailed  on  the  11th  or  12th.    In  the  other 
letter,  dated  the  25th,  Gibbs  expressed  his  apprehensions  for 
the  safety  of  the  vessel,  saying  that  she  ought  to  have  arrived. 

Joseph  Allen  testified,  that  he  was  in  New  York  in  July, 
1827,  and  that  he  had  a  conversation  with  Gibbs,  who  spoke 
of  the  Falcon  and  said  he  had  written,  or  was  about  to  write, 
to  his  partner  to  get  insurance  upon  her.  Gibbs  brought  letters 
on  board  the  Rodman  to  send  by  her.  He  said  he  had  writ- 
ten a  letter  to  his  wife  and  misdirected  it  to  his  partner,  and 
that  he  erased  that  direction,  and  directed  the  letter  to  Robert 
Gibbs. 

The  Rodman  sailed  on  the  26th  of  July,  in  the  morning. 
The  news  of  the  loss  of  the  Falcon  arrived  at  New  York  at  S 
o'clock  in  the  afternoon  of  the  same  day. 

Ivory  H.  Bartlett  testified  that  he  was  a  proprietor  of  the 
stage  coaches  running  between  New  Bedford  and  Newport ; 
that  in  1827,  there  was  no  steamboat  mail ;  that  the  arrival  of 
the  boat  at  New  York  was  irregular  ;  and  that  when  the  boat 
arrived  before  the  mail  was  made  up,  the  letters  brought  by  the 
boat  came  to  New  Bedford  in  the  mail. 

It  was  testified  that  in  1827  the  steamboats  usually  left  New 
York  at  3  o^clock  in  the  afternoon. 

The  plaintiffs  then  inUroduced  the  following  evidence. 

John  B.  Taylor  testified,  that  on  the  morning  of  the  28th  of 
July  he  took  from  the  Rodman  the  letter  directed  to  Robert 
Gibbs,  and  kept  it  till  afternoon,  when  he  sent  it  to  Mrs.  Gibbs ; 
that  early  in  the  evening  he  saw  it  at  her  house,  and  that  she 
requested  him  to  deliver  to  Green  the  part  of  it  which  was 
produced  at  the  trial  and  which  she  had  previously  separated 
from  the  rest,  but  that  he  went  away  and  forgot  it. 

Lang  &  Turner's  New  York  Gazette  of  July  24th  was  then 
offered  by  the  plaintiffs  and  objected  to  by  the  defendants,  but 
it  was  admitted. 

Benjamin  T.  Congdon  testified,  that  by  the  regular  mail, 
Lang  &  Turner's  Gazette  of  July  24th«  should  have  arrived 
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Green       at  New  Bedford  on  the  evenic^  of  the  26th,  and  that  be  knew 
Merchants'    '^  "^"^^  ^^^  ^^'^  received  there  at  least  as  early  hs  the  eveo- 
ln»,Co.      ing  of  Friday  the  27th  ;  that  after  the  loss  of  the  Falcon  and 
before  the  commencement  of  this  suit,  he  examined  the  de- 
fendants' files  and  there  saw  the  paper  of  the  24th. 

It  was  in  evidence,  that  the  Tatnall  was  a  fast  sailer,  and 
that  passages  from  Savannah  to  New  York  varied  as  to  the 
time  in  which  they  were  performed,  from  three  to  ten  days. 

Upon  the  foregoing  and  other  evidence,  the  defendants  con- 
tended that  Green  was  bound  to  communicate  the  letters  of 
July  24th  and  25th  ;  that  Gibbs  was  bound  to  communicate 
information  of  the  loss,  by  the  steamboat  which  left  New  York 
at  3  o'clock  on  the  26th  of  July  ;  and  that  either  of  these 
omissions  amounted  to  a  fraudulent  suppression  of  material 
facts,  which  vitiated  the  policy  of  insurance. 

The  judge  instructed  the  jury,  that  if  either  of  the  news- 
papers produced  on  the  trial,  contained  all  the  information 
which  the  letter  of  July  24th  did,  and  if  such  paper  was  actu- 
ally seen  by  the  president  of  the  insurance  company  and  that 
part  of  it  containing  such  information  was  read  by  him,  the 
omission  to  communicate  this  letter  was  not  material ;  that  the 
omission  to  communicate  the  letter  of  July  25th  was  not  mate- 
rial, unless  the  jury  believed  that  it  was  misdirected  for  the 
purpose  of  delaying  its  arrival,  or  that  there  was  neglect  by 
which  it  was  so  delayed  as  to  prevent  its  being  communicated 
before  the  insurance  was  effected  ;  that  although  Gibbs  was 
bound  to  forward  information  by  the  earliest  and  most  expedi- 
tious usual  route  of  mercantile  communication,  yet  that  the 
omission  to  send  by  the  steam-boat  was  not  so  material  an 
omission  as  would  vitiate  the  policy,  unless  it  was  a  mode  of 
communication  frequently  resorted  to  by  merchants  in  such  cases. 

The  jury  returned  a  verdict  for  the  plaintiffs. 

To  the  above  instructions  the  defendants  excepted  ;  and 
they  moved  for  a  new  trial  because  the  verdict  was  against 
evidence. 
ikL  *J8ih,  L.  Williams  and  Coffin^  for  the  defendants,  cited  Carter  ?• 
Boehm^  3  Burr.  1909  ;  Feise  v.  Parkinson^  4  Taunt.  639; 
Marsh.  Ins.  (1st  ed.)  347,  348  ;  Stton  v.  Loio,  1  Johns. 
Cas.   1  ;  Ely  v.   HalUtt,  2  Gaines's  K.  57  ;  Bice  r.  JSTtm 
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Bng.  Ins.  Co.,  4  Pick.  439  ;  M'^ndrtw  v.  BeU,  1  Esp.  R        Green 
873 ;  Phillips  on  Ins.  92,  93,  97,  98,  99,  104,  106  ;  Li«fe-    Merchantrf 
dale  V.  Dixon,  4  Bos.  &  Pul.  161  ;  Dickinson  v.  Commercial      In*  Co. 
Ins.  Co.,  Anthonys  Cas.  at  N.  P.  92  ;  FiUherbtrt  v.  Mather, 
1  T.  R   12 ;  Ford  v.  Let,  3  Taunt.  381  ;   WtbsUr  v.  FosUr, 
1  Esp.  R.  407  ;  Seaman  v.  Fonnereau,  2  Str.  1183  ;  H&yt 
V.   Gilman,  8  Mass.  R.  336.     Also   W<Uson  v.  Delafield,  1 
Johns.  R.  160,  2  Johns.  R.  626,  and  2  Caines's  R.  224. 

fV.  Baylies  and  Russell,  for  the  plaintiffs,  cited  Phillips  on 
Ins.  100  ;   Gen.  Interest  Ins.  Co.  v.  Ruggles,  12  Wheat.  409. 

Shaw  C.  J.  afterwards  drew  up  the  opinion  of  the  Court. 
Several  questions  were  discussed  in  this  case,  but  they  were 
principally,  if  not  wholly,  questions  of  fact,  arising  from  vari- 
ous views  of  the  evidence. 

The  defence  rested  upon  two  grounds  :  — 

1.  Misrepresentation  and  concealment  of  material  informa- 
tion, by  the  partner  plaintiff,  who  effected  the  insurance  at 
New  Bedford  ;  — 

2.  Delay  on  the  part  of  the  partner  in  New  York,  in  com- 
municating the  loss  of  the  vessel  insured,  by  means  of  which 
the  insurance  was  effected  after  the  loss  might  have  been 
known  to  the  assured. 

It  is  a  well  known  rule  of  law,  that  the  concealment,  or 
rather  silence  of  the  assured  in  regard  to  facts  already  known 
to  the  underwriter,  if  no  inquiry  is  made  on  the  subject,  al- 
though the  facts  are  material  to  the  risk,  will  not  vacate  the 
policy.     Marshall,  (3d  edit.)  472. 

An  objection  was  taken  to  the  decision  of  the  Court  admit- 
ting Lang  &  Turner's  Gazette  to  go  to  the  jury,  as  evidence 
that  the  facts  known  to  the  assured  at  the  time  of  the  insurance, 
and  deemed  to  be  material,  were  known  to  the  underwriters. 
It  was  also  objected,  that  the  information  in  the  Gazette  was 
not  so  precise  and  full,  or  so  late,  as  that  contained  in  the  let- 
ter received  by  the  assured. 

It  may  be  very  true  that  underwriters  are  not,  under  all  cir^ 
cumstances,  to  be  presumed  to  be  acquainted  with  all  the  in- 
telligence, contained  in  the  papers  taken  at  their  office.^     But 

•  See  FrUre  ▼.  fVoodhausB,  Holt'i  N.  P.  C.  572 ;  Elton  ▼.  Larktns,  6  Cur. 
4i  Payne  iO. 
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the  general  presumption  is,  that  the  agents  of  the  office  will 
examine  with  some  care,  those  items  of  marine  intelligence, 
which  are  expressly  designed,  speedily  to  difiuse  information 
upon  a  subject  so  immediately  interesting  to  them,  especially 
in  relation  to  vessels  belonging  to  then*  own  port.  Here  it 
was  proved,  that  the  Gazette  in  question  was  taken  at  the 
office,  that  in  due  course  of  mail,  it  ought  to  have  been  receiv- 
ed before  the  policy  was  effected,  and  that  upon  a  search  after- 
wards, it  was  found  on  file  in  its  proper  place  ;  it  was  admitted 
by  the  president,  though  he  testified  that  he  had  no  recollection 
of  having  seen  that  Gazette  at  the  time  of  effecting  the  policy, 
still  that  he  had  heard  of  the  arrival  of  the  Tatnall  at  New 
York,  by  which  the  time  of  the  sailing  of  the  Falcon  was  re- 
ported, though  he  could  not  recollect  the  source  of  his  infor- 
mation. The  Court  are  therefore  all  of  opinion,  that  the  evi- 
dence was  rightly  admitted,  and  that  it  was  properly  left  to  the 
jury  as  a  fact,  to  decide  whether  this  paper  had  been  received 
and  its  contents  known  at  the  office  ;  and  also  whether  the  in- 
formation in  the  Gazette  was  the  same  as  that  contained  in  the 
plaintifi^'  letter.  If  so,  they  were  rightly  instructed  to  con- 
sider the  circumstance  that  such  letter  was  not  produced,  im- 
material.^ 

In  regard  to  the  other  point,  no  exception  is  taken  to  the 
charge,  in  point  of  law,  that  a  person  having  ordered  or  ad- 
vised insurance  on  a  risk  which  has  commenced,  is  bound  to 
communicate  his  knowledge  of  the  loss  by  the  earliest  and 
most  expeditious  usual  route  of  mercantile  communication,  and 
that  the  omission  to  send  by  an  unusual  and  extraordinary  con- 
veyance, although  by  possibility  it  might  have  arrived  before 
the  policy  was  effected,  will  not  vitiate  the  policy.  Under  this 
instruction  it  was  rightly  left  to  the  jury  to  find,  whether  the 
plaintiff  Gibbs  at  New  York,  knew  of  the  loss  before  the  de- 
parture of  the  steam-boat,  on  the  26th,  and  if  so,  whether  the 
steam-boat,  by  way  of  Newport,  was  a  usual  ana  known  route 
of  mercantile  communication  between  New  York  and  Newport 
at  that  time. 


1  See  9  Phil.  Ev.  (Cowen  &  BSXVb  ed.)  994,  in  note» ; 
Atf.  Co.,  1  8ani]ier,457  to  463. 
414 
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Upon  a  review  of  the  evidence,  we  see  do  sufficient  ground  Green 

apoD  which  to  set  aside  the  verdict  as  against  the  weight  of  Merehanto' 

evidence.  ^p*-  Co. 

Judgment  on  the  verdict 


John  S.  Russell  et  oL  verms  James  Woodward.       408 

la  order  to  nminUiB  an  aHignmoot  by  a  fiiiling  debtor  for  the  benefit  of  erediton, 
afainst  an  attachment  of  a  creditor  nut  a  party  to  fuch  awignment,  it  matt  appear 
that  the  aftsignment  wa«  made  npon  a  Talnable  and  adequate  conaideration,  and  in 
good  frith,  to  fatiafy  or  eecare  existing  debts  or  to  indemnify  against  subsisting 
liabilities,  and  that  it  has  been  assented  to  by  creditors  or  sureties  whose  demands 
•re  suiBeient  to  absorb  the  property  conveyed  ;  and  the  burden  of  proof  is  upon 
tha  assignees  to  show  an  adeqoate  consideration  for  the  assignment. 

MThera  the  assignment  was  by  an  indenture  between  the  debtor,  of  the  one  part,  and 
the  trustees  of  the  other  part,  and  was  not  intended  to  be  signed  by  the  creditors, 
and  the  trustees  were  required  to  make  a  distribution  of  the  property  among  all 
the  creditors,  without  preference,  in  proportion  to  their  respective  demands,  and 
there  was  no  stipulation  that  the  creditors  should  release  their  demands  or  take 
upon  themselves  any  onerous  condition,  it  was  hdd  neverthelem  that  the  creditors* 
aarent  to  the  assignmeat  could  not  be  presomed. 

Replevin.  At  the  trial,  before  Morton  J.,  it  appeared  that 
the  defendant,  a  deputy  sheriff,  had  taken  the  property  re- 
plevied, on  a  writ  of  attachment  in  favor  of  Dan  Wilmarth 
against  Nathaniel  Wheeler,  the  property  at  the  time  of  the 
attachment  being  in  the  actual  possession  of  Wheeler. 

The  plaintiffs  (who  were  four  ih  number)  claimed  the  prop- 
erty by  virtue  of  a  prior  assignment  made  to  them  by  Wheel- 
er, by  an  indenture  between  Wheeler  of  the  first  part  and  the 
plaintiffs  of  the  second  part.  By  the  indenture,  Wheeler,  in 
consideration  of  the  covenants  on  the  part  of  the  plaintiffs 
therein  contained,  assigns  to  the  plaintiffs  certain  real  and  per- 
sonal estate  and  choses  in  action,  in  trust  to  sell  and  dispose 
of  the  same  or  such  part  thereof  as  they  may  see  fit,  at  such 
times  and  on  such  terms  and  at  such  prices  as  may  seem  to 
them  most  expedient,  and  out  of  the  proceeds,  after  deducting 
necessary  expenses  and  a  reasonable  compensation  for  their 
own  labor,  to  pay  all  and  every  of  the  creditors  of  Wheeler, 
in  ratable  proportion  to  the  debt  of  each,  without  preference, 
so  far  as  the  funds  will  go,  and  the  surplus,  if  any,  to  hold  to 

4IS 


Digitized  by  VjOOQIC 


406  PLYMOUTH,  Ac. 

RuMell  Wheeler's  use  ;  —  and  the  plaintiffs  accept  the  trust,  and  cov- 
Woodward.  ®"^"^  ^^^^  for  himself,  that  they  will  faithfully  execute  the 
trust,  and  that  Wheeler  shall  be  pernntted  to  use  and  occupy 
the  property  so  conveyed,  committing  no  waste  thereon,  until 
such  time  as  the  same  shall  be  sold  or  disposed  of  in  the  due 
execution  of  the  trust. 
409  The  indenture  was  recorded  in  the  registry  of  deeds,  on  the 

day  of  its  date. 

It  was  objected  that  the  assignment  was  void  for  want  of 
consideration,  and  on  account  of  the  clause  which  permitted 
Wheeler  to  remain  in  possession  of  the  property  until  the 
plaintiffs  should  take  possession  thereof  to  execute  the  trust ; 
but  the  objections  were  overruled. 

It  was  also  objected,  that  the  assignment  was  fraudulent, 
inasmuch  as  the  plaintiffs  had  not  proved  that  they  were  credi- 
tors of  Wheeler  ;  whereupon  evidence  was  given  that  Russell 
and  Vickery,  two  of  the  plaintiffs,  were  creditors  at  the  date 
of  the  assignment,  though  the  amount  of  their  debts  was  small 
in  comparison  with  the  property  assigned  ;  but  the  judge  sug- 
gested that  the  burden  of  proof  on  this  point  was  upon  the 
defendant. . 

The  jury  found  a  verdict  for  the  plaintiffs.  If  either  of  the 
foregoing  directions  and  decisions  was  incorrect,  a  new  trial 
was  to  be  granted. 
On  idlh.  W.  BaylieSj  and  fV.  A.  F.  Sproai^  for  the  defendant,  in- 
sisted that  the  assignment  was  fraudulent  and  void,  by  reason 
of  the  clause  permitting  the  debtor  to  remain  in  possession  of 
the  property. 

It  was  incumbent  on  the  plaintiffs,  as  against  a  creditor  of 
the  assignor,  to  show  a  legal  and  adequate  consideration  for 
the  assignment,  and  the  instruction  in  regard  to  the  burden  of 
proof  was  erroneous.  The  property  was  in  the  possession  of 
Wilmarth's  debtor  when  it  was  attached,  and  the  plaintiffs, 
having  no  possession,  claim  it  as  theirs.  They  were  bound  to 
make  out  their  title,  and  the  defendant  should  not  have  c»een 
called  upon  in  the  first  instance  to  prove  a  negative. 

No  creditors  have  expressly  assented  to  the  assignment,  un- 
less Russell  and  Vickery  shall  be  considered  to  have  executed 
it  both  as  creditors  and  as  trustees,  (which  is  not  according  to 
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lie  iiteDtion  of  the  instrument,)  and  the  assent  of  creditors  is      Rimsell 
aot  to  be  presumed.      fVidgery  v.  Haskell^  5  Mass.  R.  151  ;   v^oodward 

8teven$  v.  Bellj  6  Mass.  R.  342 ;  Martton  v.  Cobum,  17    

Mass.  R.  454. 

It  does  not  appear  that  the  property  replevied  was  required 
for  the  payment  of  assenting  creditors,  and  it  was  therefore  lia-        410 
ble  to  attachment.     Borden  v.  Sumner^  4  Pick.  265. 

C  O.  Loringj  for  the  plaintiff.  By  the  indenture  under 
consideration  an  insolvent  debtor  assigns  his  real  and  personal 
property  to  four  persons,  in  trust  to  sell  it  and  apply  the  pro- 
ceeds among  his  creditors  in  proportion  to  their  demands,  and 
there  is  no  stipulation  that  they  shall  give  him  a  release.  The 
mstrument  pursues  the  very  object  of  a  bankrupt  law,  except 
that  no  benefit  is  secured  by  it  to  the  debtor  ;  and  it  is  also  in 
accordance  with  the  object  of  our  attachment  law,  which  is  to 
prevent  a  debtor  from  withholding  his  property  from  his  credi- 
tors. And  every  creditor  may  be  put  upon  oath  as  to  the 
iustice  of  his  demand..  That  a  conveyance  so  strictly  equita- 
ble should  be  impeached  as  a  fraud  upon  creditors,  is  a  novelty 
in  jurisprudence.  According  to  decisions  in  England,  New 
York  and  Pennsylvania,  and,  it  is  believed,  in  this  Common- 
wealth, it  cannot  be  regarded  as  fraudulent.  Pickstock  v.  Lyi* 
ter,  3  Maule  &  Selw.  371  ;  E$tmck  v.  Caillaudj  5  T.  R. 
420  ;  Gregory  v.  fVilliamSj  3  Meriv.  582  ;  Meux  v.  Howell^ 
4  East,  1  ;  Wilt  v.  Franklin,  1  Binney,  502 ;  J^orth  v. 
Turner^  9  Serg.  &  Rawie,  244 ;  Jficoll  v.  Mumford^  4 
Johns.  Ch.  R.  529;  Shepherd  v.  M^EverSy  ibid.  136  ;  Ba- 
con V.  De  Forest,  2  Connect.  R.  633.  Now  that  this  Court 
have  extensive  chancery  powers,  the  reason  urged  in  Widgery 
V.  Haskell  against  assignments  not  expressly  assented  to  by 
creditors,  namely,  that  we  had  no  court  competent  to  compel 
the  performance  of  a  trust,  ceases  to  apply  ;  and  recent  decis- 
ioas  in  this  Conmionweahh  will  support  the  proposition,  that 
where  it  is  not  intended  that  the  creditors  shall  execute  the  in- 
strument of  assignment,  and  the  assignment  is  for  their  benefit 
and  cannot  injure  them,  their  assent  will  be  presumed,  until 
their  dissent  is  proved.  Ward  v.  Ijems,  4  Pick.  519  ;  Webb 
V.  PeeU.  7  Pick.  247  ;  Mts  England  Bank  v.  Letm,  8 
Pick,  lis,  [2d  ed.  119,  note  1  ;]  Halsey  v.  Fairbanks^  4 
roh.  X.  27  417 
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Rossell  MasoD,  206.  In  the  case  at  bar  the  assent  of  all  the  cieditoii 
Woodward.  ^^^^^  demands  were  not  due  at  the  time  of  the  assignment, 
must  be  presumed ;  and  th^n,  according  to  the  schedule  of 
debts  annexed  to  the  assignment,  a  sufficient  consideration  is 
shown  ;  and  the  burden  is  on  the  defendant  to  prove  the  con- 
41 1  trary.  It  is  said  the  assignment  is  a  fraud  upon  attachmg  cred- 
itors ;  but  it  may  with  equal  force  be  replied,  that  an  attach- 
ment is  a  fraud  upon  creditors  claiming  under  the  assignment. 
An  attachment  and  an  assignment  are  both  legal  modes  of  se* 
curing  creditors.  It  is  true  that  by  a  conveyance,  whether  ab- 
solute or  conditional,  a  debtor  might  fraudulently  put  his  prop- 
erty out  of  the  reach  of  his  creditors  ;  but  the  burden  is  on  the 
creditor  who  would  impeach  it,  to  show  the  fraud. 

But  if  the  Court  had  not  said  that  the  creditors'  assent  to 
such  an  assignment  is  to  be  presumed,  and  if  the  assignees 
were  the  only  creditors  to  be  benefited,  still  there  would  be  a 
sufficient  consideration  to  support  the  assignment.  Want  of 
consideration  impeaches  a  conveyance  on  the  ground  of  fraud, 
and  the  burden  of  showing  fraud  is  always  upon  the  party  al- 
leging it.  The  jury  have  found  that  there  was  no  fraud  in  the 
case  at  bar.  The  legal  title  passed  as  against  the  debtor  ;  the 
assignees  are  the  first  purchasers ;  and  the  attaching  creditor, 
who  claims  by  a  subsequent  title,  must  prove  that  the  title  of 
the  assignees  is  not  valid.  Holmes  v.  fjove^  3  Bam.  &  Cressw 
242  ;  S.  C.  6  Dowl.  &  Ryl.  56  ;  S.  C.  1  Ryan  &  Moody, 
138  ;  Shaw  v.  Bratty  1  Stark.  R.  319  ;  Jfunn  v.  WiUmore^ 
8  T.  R.  521  ;  Marbury  v.  Brooka^  7  Wheat.  558  ;  Brooki 
V.  Marbury^  11  Wheat.  96  ;  Hastingi  v.  BaUtBin^  17  Mass. 
R.  557  ;  Harris  v.  Sumner^  2  Pick.  138  ;  Boynton  v.  Re€9j 
8  Pick.  329. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 
Shaw  C.  J.  Were  the  validity,  eflTect  and  operation  of  a 
trust  assignment,  made  by  a  failing  debtor,  for  the  avowed  pur- 
pose of  providing  for  the  disposition  of  his  property,  and  mak- 
ing a  ratable  distribution  of  the  proceeds  among  his  creditors, 
upon  general  principles  of  law,  equity  and  expediency,  so  far 
as  a  court  of  law  can  properly  take  into  view  considerations  of 
expediency,  now  for  the  first  time  drawn  in  question,  the  able 
argument  of  the  plaintiflf's  counsel  maintaining  the  ground,  tha' 
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the  assigoment  in  question  vested  the  whole  of  the  assigned  Russell 
property  in  the  assignees,  so  as  to  bind  all  creditors  and  bar  v^^q^^i^ 
the  right  of  attachment,  whether  the  creditors  generally,  or  — — — 
creditors  to  any  particular  amount,  had  become  parties  to  it  or 
not,  would  certainly  be  entitled  to  great  consideration.  But 
this  Court  is  not  now  at  liberty  to  regard  these  as  open  ques- 
tions. In  the  absence  of  a  general  bankrupt  law,  a  series  of  411 
judicial  decisions  has  taken  place  upon  this  subject,  extending 
over  a*  period  of  nearly  thirty  years,  founded  upon  the  princi- 
ples of  law  and  equity,  and  the  nature  and  extent  of  remedies 
as  they  existed  at  the  time  of  these  respective  decisions,  by 
which  a  system  of  rules  of  conduct  and  action,  especially 
among  the  trading  community,  has  been  established,  at  least  so 
far  as.  such  system  can  be  established  by  judicial  decision  and 
precedent.  Under  this  system,  and  in  reliance  upon  it,  con- 
tracts and  transfers  have  been  made,  rights  and  remedies  ac- 
quired, to  a  large  extent ;  and  it  would  be  inconsistent  with 
the  plain  principles  of  justice  now  to  disturb  them,  or  to  change 
the  law,  in  any  other  mode  than  by  a  legislative  act,  which 
should  look  only  to  the  future,  and  guard  by  adequate  provis- 
ons,  all  acquired  and  existing  rights.^ 

This  system  recognizes  the  right  of  a  creditor  to  attach  the 
personal  property  of  his  debtor  on  mesne  proceeSj  and  to  hold 
it  as  security  for  such  judgment  as  he  may  recover,  being  a 
right  founded  upon  early  colonial  laws,  and  uniformly  practised 
upon  in  this  Commonwealth.  It  also  recognizes  the  right  of  a 
debtor  to  give  a  preference  to  one  or  more  of  his  creditors  ; 
and  by  agreement  with  him  or  them,  to  transfer  a  portion  or 
the  whole  of  his  property  to  them  in  satisfaction  of  a  subsist 
ing  debt,  or  as  an  indemnity  against  a  subsisting  suretiship  or 
other  liability.  Such  property  may  consist,  either  in  real  or 
personal  estate,  or  securities,  or  chases  in  actum. 

It  is  but  a  slight  extension  of  this  rule,  that  as  the  debtor 
may  convey  property  to  one  or  more  of  his  creditors,  in  satis- 
faction of  their  debts,  so  he  may  convey  to  a  third  person,  ap- 
pomted  by  such  creditors  and  for  their  use,  or  appointed  in  the 
first  instance  by  the  debtor,  if  the  creditor  afterwards  assent  to 

>  See  Se.  1838,  e.  163;  St.  1896,  e.  238. 
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Ruttnll  and  ratify  such  appointment.  Or  the  assignee  may  stand  io 
Woodwud.  ^^^^  characters,  acting  for  himself  to  the  extent  of  his  )wn 
debt,  and  as  a  depositary  and  trustee  for  others,  by  their  ap- 
pointment or  assent. 

But  if  under  a  pretence  of  a  conveyance  for  the  benefit  of 
creditors,  the  debtor  transfers  his  property  upon  any  secret 
trust  for  himself,  if  it  is  attended  with  any  of  the  known  badges 
of  fraud,  not  satisfactorily  explained  or  removed,  the  convey* 
4tS  ance  is  void  at  law.  As  the  transaction  imports  upon  the  face 
of  it,  that  the  grantor  is  insolvent,  any  voluntary  or  gratuitous 
conveyance  or  conveyance  without  an  adequate  consideration, 
is  void  as  against  creditors. 

From  these  views  of  the  law,  as  settled  by  a  series  of  de- 
cisions,  it  is  manifest,  that  in  order  to  maintain  a  conveyance 
to  trustees,  by  a  failing  debtor,  for  the  benefit  of  creditors, 
against  an  attachment  of  a  creditor  not  a  party  to  such  assign- 
ment,  it  must  appear  that  the  assignment  was  made  upon  a 
valuable  and  adequate  consideration,  and  in  good  faith,  to  sat- 
isfy or  secure  real  existing  debts,  or  to  indemnify  against  actual 
and  subsisting  liabilities  ;  and  as  it  appears,  by  the  recitals  and 
terms  of  such  assignment,  that  the  grantor  is  insolvent,  and  that 
no  actual  consideration  in  money  or  other  equivalent,  is  paid 
by  the  grantees,  such  consideration  must  consist  in  the  faithful 
application  of  the  assigned  property  to  the  payment  and  dis- 
chaise  in  part  or  in  whole,  of  the  assignor's  debts  and  liabili- 
ties, or  in  an  acceptance  of  the  same  in  satisfaction,  by  the 
creditors  and  sureties  to  whom  or  to  whose  use  it  has  been 
conveyed  ;  it  must  appear  that  such  conveyance  has  been  ac- 
cepted in  payment  or  satisfaction,  by  such  creditors  and  sure- 
ties, in  order  to  make  such  transfer  complete  and  available 
i^inst  attaching  creditors. 

It  has  been  argued  in  the  present  case,  that  as  the  assign- 
ment does  not  in  terms  require  the  creditors,  by  becoming  par- 
ties to  it,  to  release  their  debts,  or  take  upon  themselves  any 
other  onerous  condition,  and  as  the  assignment  must  of  neces- 
sity therefore  operate  as  a  benefit  to  them,  their  assent  is  to  be 
presumed.  But  the  Court  ore  strongly  inclined  to  the  opinion, 
that  this  circumstance  of  not  executing  a  release,  makes  no 
substantial  difference,   and  therefore  that  in  conformity  to  a 
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senes  of  decisions,  it  must  be  held,  that  the  assignment  of  the      Rnasell 

whole  or  the  bulk  of  an  insolvent  debtor's  property,  to  as-   v^oodwar4. 

signees  selected  wholly  by  himself,  and  without  the  icnowledge 

of  the  creditors,  in  trust  to  dispose  of  the  same  upon  such 

terms  as  the  debtor  alone  thinks  fit  to  impose,  and  to  distribute 

the  proceeds  among  the  creditors,  does  not  appear  to  be  .10 

plainly  beneficial  to  them  as  to  come  within  the  principle  relied 

upon  in  the  argument,  upon  which  their  assent  is  to  be  presum*        414 

ed.*     It  must  be  considered  that  by  assenting  to  and  affirming 

such  assignment,  the  creditors  do  in  effect  consent  that  the 

whole  of  such  insolvent's  available  property,  instead  of  being 

applied  to  the  satisfaction  of  their  debts,  according  to  the  rules 

of  law,  and  under  the  direction  of  the  creditors  themselves, 

shall  go  into  the  hands  of  a  stranger,  appointed  by  the  debtor, 

and  under  his  direction.     We  think  it  would  be  difficult  to  pre« 

sume  without  proof,  that  the  creditors  have  assented  to  an  ar* 

rangement  which  thus  defeats  their  legal  remedies,  especially 

against  a  creditor,  who  by  bringing  his  suit  and  attaching  the 

property,  has  expressed  his  dissent  from,  and  disaffirmance  of    . 

the  assignment. 

But  this  point  does  not  necessarily  arise  in  the  present  case. 
It  does  not  appear  that  there  were  creditors  whose  debts  would 
be  sufficient  to  absorb  the  assigned  property,  even  if  their  as- 
sent, without  their  becoming  parties,  could  be  presumed.  It 
appeared  in  evidence,  that  a  large  amount  of  property  was  as- 
signed, and  that  the  amount  due  the  assignees  and  those  whom 
they  represented,  was  small.  In  this  state  of  the  evidence, 
it  was  ruled,  that  the  burden  of  proof  was  upon  the  defendant 
to  impeach  the  consideration,  as  being  fraudulent  against  cred- 
itors. Such  is  undoubtedly  the  rule,  in  ordinary  cases  of  the 
conveyance  of  property,  impeached  on  the  ground  of  being 
intended  to  delay  or  defeat  creditors  and  fraudulent  upon  that 
ground . 

But  for  the  reasons  before  stated,  a  different  rule  prevaib 
where  the  assignment,  on  the  face  of  it,  purports  to  be  made 

•  See  Coptland  ▼.  IVeld,  8  Greenleaf,  411;  Braoer  ▼.  PUkin^  1 1  Pick.  298 ; 
Bradford  v.  Tajrpan,  II  Pick.  76;  Fall  River  iron  Works  Co,  ▼.  CroUe^  16 
Pick.  11;  ro(/</y.  att£&Aiim,  2  Fairfield,  41;  /ft/«yY.  CoZ/in<, 2  Fairfield,  193: 
Onudngham  ▼.  Freeb&m,  11  Wendell,  940. 
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RuMell  by  an  insolvent  debtor  to  trustees,  for  the  use  of  creditors,  hod 
W^ood'ward.  ^^^^^  ^^^  conveyance  does  not  purport  to  be  made  upon  con- 
sideration  of  money  paid.  There  we  think  the  burden  of 
proof  is  upon  the  assignees  to  show  an  adequate  consideration 
for  the  assignment.  What  is  an  adequate  consideration,  de- 
pends  much  upon  circumstances  which  may  be  extremely  va- 
rious, and  in  regard  to  which  it  is  not  now  necessary  to  express 
any  opinion. 

The  Court  are  all  of  opinion,  that  in  the  state  of  the  j^roof 
upon  the  trial  of  this  cause,  the  suggestion  from  the  court,  that 
the  burden  of  proof  was  upon  the  defendant,  and  that  the 
plaintiffs  as  assignees,  were  under  no  necessity  of  proving  the 
416  existence  of  their  own  debts  or  of  the  debts  of  other  creditors, 
as  a  consideration  for  the  assignment,  was  incorrect,  and  there* 
fore  that  there  must  be  a  new  trial. 


Martha  Husset  versus  The  President  &c.  of  the 
Manufacturers  and  Mechanics'  Bank  of  Nan- 
tucket. 

As  it  if  a  regulation  with  all  bankt,  or  nearly  all,  to  iwue  certificates  oT  ownership 
of  iharRS  in  the  capital  stock,  it  will  be  presumed,  where  the  contrary  is  not 
shown,  that  a  stockholder  in  a  bank  is  entitled  to  such  usual  evidence  of  that 
kind  of  property. 

The  Si,  1804,  c.  88,  prescribing  the  mode  of  attaching  on  mesne  process,  and  sell* 
ing  on  execution,  shares  in  incorporated  companies,  applies  to  shares  in  a  bank, 
where  no  mode  is  prescribed  in  the  act  incorporating  the  bank. 

An  original  subscriber  for  ninety  shares,  of  $  100  each,  in  a  bank,  paid  towards  an 
instalment  of  80  per  cent  on  the  shares  and  interest  thereon,  the  sum  of  $  2760, 
and  drew  a  draft  in  lavor  of  the  bank,  for  the  baknce,  and  transferred  to  the  bank 
"  all  his  right  and  title  to  and  interest  in  ninety  shares  in  the  capital  stock  of  tiie 
bank  excepting  and  reserving  twenty-seven  himdred  and  fifty  dollars  in  nid  slock 
as  collateral  security  for  the  payment  of  the  draft."  The  draft  was  never  paid, 
and  the  bank  never  passed  to  the  credit  of  the  subscriber  any  stock  in  the  bank* 
nor  gave  him  any  certificate  or  scrip  for  shares.  Thirty-foor  shares  were  sold  on 
an  execution  against  him,  and  the  purchaser  tendered  to  the  bank  a  further  instal- 
ment of  20  per  cent  upon  the  same,  and  demanded  a  certificate  of  her  ownership 
of  the  shares  ;  which  the  bank  refui«d,  tlie  original  subscriber  being  then  indebted 
to  them  to  a  greater  amount  than  $  2750,  independently  of  the  transaction  respect* 
ing  the  diares.  It  was  held^  that  the  original  subscriber  was  once  the  proprietei 
of  ninety  sliares,  and  that  the  effect  of  the  reservation  in  his  conveyance  to  the 
bank,  was,  that  an  amount  equal  to  thirty-f(»ur  .shares  of  the  par  value  of  $80  a 
share  remained  his  property,  and  was  liable  to  seirure  and  sale  on  the  exeention. 
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Mech.  Baiilc 


Hm  ittm  of  $2180  having  beeo  paid  by  toeh  original  tubieriber  on  aocoont  of  hit       Huasey 

■taarM,  the  fact  thai  the  baiik  had  pbced  it  to  his  credit  io  part-paymeot  of  a  debt  V. 

due  from  him  to  the  banlt   independently  of  the  transaction  respecting  the  ■hares,    Mftna^  and 

was  kM  to  have  no  effect  upon  the  title  to  the  shares,  such  appropriation  being 

anautboriied. 
An  action  on  the  case  for  damages,  was  kdd  to  be  a  proper  remedy  for  the  purchanr, 

against  the  bank,  for  refusing  to  deliver  to  her  a  certificate  of  her  owoership  of  the 

thirty-four  shares. 
tlw  measure  of  damages  in  soch  case,  b  the  valoe  of  the  shares  at  the  time  of  Che 

rdbsal,  with  interest  to  the  time  of  the  jodgmeDt, 


This  was  an  actioD  od  tbe  case,  id  wbicb  the  plaintiff  de* 
inanded  damages  against  the  defendants  for  refusing  to  issue 
certi6cates  of  her  ownership  of  certain  shares  in  the  capital        416 
stock  of  the  Manufacturers  and  Mechanics*  Bank  of  Nan- 
tucket. 

At  the  trial,  before  Morton  J.,  it  appeared  that  Francis  G 
Macy  and  others  were  created  a  corporation  on  June  1 8th, 
1825,  by  the  name  of  Tbe  President,  Directors  and  Company 
of  the  Manufacturers  and  Mechanics'  Bank  of  Nantucket,  the 
capital  stock  of  which  company  was  to  consist  of  the  sum  ol 
$  100,000,  divided  into  shares  of  $  100  each  ;  and  that  Macy 
was  an  original  subscriber  for  ninety  shares.  An  instalment  of 
eighty  dollars  on  a  share  being  required  to  be  paid,  Macy,  on 
the  6th  of  January,  1826,  paid  $2750  towards  his  ninety 
shares  and  drew  his  order  on  Messrs.  Macy,  Bunker  &  Macy 
for  $4637*62,  being  the  residue  then  payable  on  the  ninety 
shares,  together  with  interest  on  the  same  from  the  time  the 
instalment  became  due.  This  order  was  drawn  in  favor  of 
Barker  Burnell,  the  cashier  of  the  bank,  and  at  the  same  time 
Macy  executed  an  instrument  as  follows  :  —  '^  Know  all  men 
by  these  presents,  that  whereas  I  have  drawn  a  draft  on  Messrs. 
Macy,  Bunker  &  Macy,  merchants,  New  York,  at  one  hundred 
and  twenty  days  date,  in  favor  of  Barker  Burnell,  cashier,  for 
four  thousand  six  hundred  and  thirty-seven  dollars  and  sixty- 
two  cents,  and  which  was  delivered  to  said  Burnell  in  payment 
for  stock,  I  hereby  transfer  to  the  President,  Directors  and 
Company  of  the  Manufacturers  and  Mechanics'  Bank  of  Nan- 
tucket, all  my  right  and  title  to  and  interest  in  ninety  shares  of 
the  capital  stock  of  said  bank,  excepting  and  reserving  twenty- 
seven  hundred  and  fifty  dollars  in  said  stock,  as  collateral  secti' 
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HuBsey      rity  for  the  payment  o(  said  draft.''    The  draft  was  made  ivbet 

Mantif.  and    ^^^X  ^^^  "°  funds  in  the  hands  of  Macy,  Bunker  Sl  Macy, 

Mech.  Bank,  and  without  authority,  and  it  was  never  accepted  nor  paid. 

The  remaining  twenty  per  cent  on  the  ninety  shares,  was  never 

paid  by  Macy.    The  bank  never  passed  to  his  credit  any  stock 

in  the  bank,  and  no  certificate  or  scrip  was  ever  issued  to  him 

for  shares.     The  above  sum  of  $  2750  was  placed  to  his  credit 

in  part-payment  of  sums  due  from  him  to  the  bank,  apart  from 

the  transaction  respecting  the  shares.     At  the  time  when  the 

attachment  hereafter  mentioned  was  made  by  the  plaintiff,  Macy 

417        was  indebted  to  the  bank  for  money  received  of  them,  in  a 

sum  exceeding  $2750. 

On  December  19th,  1825,  the  plaintiff  sued  out  her  writ  of 
attachment  against  Macy,  in  which  she  demanded  of  him  the 
sum  of  $2500,  and  on  January  10th,  1826,  she  caused  thirty- 
five  shares  of  the  stock  in  the  bank,  to  be  attached  as  his  prop- 
erty, to  respond  the  judgment  which  she  might  recover  in  that 
action.  On  the  first  Monday  in  October  1826,  the  plaintiff, 
in  pursuance  of  the  writ  of  attachment,  recovered  judgment 
and  execution  against  Macy  for  the  sum  of  $  2500  debt,  and 
$  15*56  costs  of  suit,  which  execution  was  delivered  to  the 
sheriff  who  made  the  original  attachment.  The  cashier  of  the 
bank  gave  the  sheriff  a  certificate  as  follows.  *^  Nantucket, 
Oct.  10,  1826.  The  sheriff  of  this  county  having  requested 
me  to  state  what  interest  Francis  6.  Macy  may  have  in  the 
capital  stock  of  the  Manufacturers  and  Mechanics'  bank,  I 
now  certify  that  said  Macy  has  transferred  all  his  stock  in  said 
bank  to  the  president,  directors  and  company  thereof  as  col- 
lateral security,  excepting  twenty-seven  hundred  and  fifty  dol- 
lars, and  that  said  Macy  is  indebted  to  said  bank  in  a  sum 
exceeding  the  transferred  and  untransferred  property."  On 
the  25th  of  November,  1826,  the  sheriff  sold  on  the  execution^ 
at  public  vendue,  twenty-seven  of  the  shares  attached  by  him, 
to  the  plaintiff,  who  was  the  highest  bidder,  at  $81  for  each 
share ;  and  on  the  27th  of  November,  by  virtue  of  an  alitu 
execution  issued  on  the  same  judgment,  he  sold  seven  more  of 
die  shares  attached  by  him,  to  the  plaintiff,  who  was  the  high- 
est bidder,  at  $  80  for  each  share.  The  oflicer,  in  making  the 
attachment  and  the  sales  on  execution,  pursued  the  directions 
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of  St.  1804|  c.  88.     On  the  3d  o(  October,  1827,  \he  plain*      HiiMe> 
tiff  tendered  to  the  cashier  of  the  bank,  the  sum  of  $  680,  as    jn^,^,  ^j^ 
an  instalment  due  on  the  shares  sold  to  her,  and  exhibited  to  MecLBonk 
him  attested  copies  of  the  executions  and   officer's  returns 
thereon,  and  demanded  of  the  bank  that  they  should  issue  cer- 
tificates to  her  of  her  ownership  of  these  shares ;  which  was 
(hen  and  there  refused. 

The  plaintiff  demanded  damages  to  the  value  of  the  share* 
ts  they  were  struck  off  to  her,  and  interest  on  that  sum.     The 
defendants  claimed  to  hold  the  shares  by  virtue  of  Macy's  con*        4  lb 
veyance  above  recited. 

The  defendants  were  defaulted.  If  the  opinion  of  the  Court 
should  be  in  favor  of  the  plaintiff,  the  default  was  to  stand,  and 
the  Court  were*  to  assess  such  damages  as  they  might  deem 
proper ;  otherwise  the  plaintiff  was  to  be  nonsuit. 

The  papers  in  the  case,  and  the  act  incorporating  the  bank, 
were  to  be  referred  to  by  either  party. 

Coffin^  for  the  defendants.  F.  6.  Macy  never  was  the  pro*  OdL  SOMi 
prietor  of  any  shares  in  the  capital  stock  of  the  bank ;  he  had 
an  inchoate  right,  but  not  an  attachable  interest.  By  the  char- 
ter (Si.  1825,  c.  17,  §  2,)  fifty  per  centum  of  the  capital  stock 
was  to  be  paid  in  by  the  first  day  of  January,  1826,  and  the 
residue  within  one  year  from  the  1 8th  of  June,  1825,  the  date 
of  the  charter.  Macy  did  not  con)ply  with  this  provision* 
The  sum  of  $2750  was  paid  towards  the  first  instalment  on 
the  ninety  shares,  and  would  have  enured  to  that  purpose  if  he 
bad  complied  with  the  terms  of  the  charter ;  but  not  having 
done  so,  he  did  not  become  the  proprietor  of  any  shares  ;  and 
the  bank  were  obliged  to  consider  the  $  2750  like  any  deposit 
of  money,  and  they  were  authorized  to  apply  that  sum  in  pay- 
ment of  any  demands  against  Macy.  The  draft  was  not  a  pay- 
ment, Macy  having  no  funds  in  the  hands  of  the  drawees. 

The  plaintiff  has  not  pursued  an  appropriate  remedy.  This 
action  sounds  in  damages,  but  if  she  has  a  right  to  the  stock, 
the  moment  the  officer  made  his  return  on  the  execution,  her 
title  was  complete,  and  no  damages  have  been  sustained  by  her. 
There  was  no  evidence  that  a  certificate  of  ownership  had 
b^u  issued  to  any  stockholder,  or  that  it  was  the  usage  of  the 


Digitized  by  VjOOQIC 


418  PLYMOUTH,  &c. 


Hussey      bank  to  issue  such  certi6cates.     The  plaintiff  maj  sue  io  as- 
llanuf.  and    sumpsit  for  a  dividend,  if  she  has  a  title  to  the  sharea. 
Mack  Bank,       Admitting  that  Macy  ever  owned  the  stock,  he  traosfened 
all  his  shares  to  the  bank,  as  collateral  security. 

L.  Williams  and  «/9.  Bassett^  for  the  plaintiff.  The  assign- 
ment to  the  bank  does  not  purport  to  transfer  ninety  shares,  but 
expressly  excepts  $2750  in  the  stock.  That  sum  of  money 
was  paid  as  an  instalment  of  80  per  cent  upon  thirty-four  shares, 
including  interest,  and  the  draft  was  given  in  payment  of  a  like 
instalment  on  the  remaining  6fty-six  shares,  which  were  con- 
veyed as  collateral  security. 
410  The  transfer  to  the  bank  was  void,  being  repugnant  to  the 

provision  in  the  12th  section  of  the  act  of  incorporation,  that 
the  capital  stock  *^  shall  not  be  sold  or  transferred,  but  be 
holden  by  the  original  subscribers  thereof,  for  and  during  the 
term  of  one  year  from  the  passing  of  this  act."* 

The  St.  1804,  c.  83,  §  1,  makes  it  the  duty  of  the  cashier 
of  the  bank  to  issue  to  the  purchasers  of  shares  under  an  exe- 
cution, such  certificates  as  by  the  by-laws  of  the  corporation 
are  the  evidences  of  the  shares  or  interest  of  a  proprietor  in 
the  corporation. 

The  defendants  are  estopped  to  say  all  the  instalments  were 
not  paid  within  one  year  from  the  date  of  the  act  of  incorpora- 
tion, for  on  October  10th,  1826,  being  called  upon  by  the 
sheriff  to  say  what  interest  Macy  has  in  the  capital  stock  of  the 
bank,  the  cashier  certifies  that  Macy  has  transferred  all  his 
stock  to  the  bank  as  collateral  security,  excepting  $  2750 ;  and 
this  certificate  was  exhibited  at  the  sale  on  execution.  The 
tender  by  the  plaintiff,  of  $  680,  was  an  act  of  supererogation. 
Miles  V.  Boyden,  3  Pick.  217. 

As  to  the  form  of  action  and  the  measure  of  damages,  IFtl- 
liams  cited  Gray  v.  Portland  Bank,  3  Mass.  R.  364  ;  Res 
V.  Bank  of  England^  2  Doug.  524  ;  Commonwedlth  v.  Ros^ 
Hter^  2  Binney,  360  ;  Shipley  v.  Mechanics^  Bankj  10  Johns 
R.  484. 

Coffin^  in  reply.  If  Macy  himself  were  the  plaintiff,  all  the 
evidence  for  him  would  be,  that  he  had  paid  80  per  cent  on 

*  Bee  ^esmith  r.  ^askingUni  Bank^  6  Pick.  3d4. 
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Dinety  shares  ,  and  the  present  plaintiff  cannot  stand  in  a  better      Huasey 
situation  than  Macy  himself  would.     The  year  having  expired   Manohand 
before  the  tender  was  made  by  the  plaintiff,  the  Court  will  Mech.  Bank 
presume  that  all  the  capital  had  been  paid  within  the  year  and 
that  Macy  had  no  stock ,  for  where  a  subscriber  is  delinquent, 
the  others  have  a  right  to  assume  the  shares  he  had  subscribed 
for,  or  transfer  them  to  another  person ;  and  this  course  was 
necessary  in  the  present  case,  to  prevent  a  forfeiture  of  the 
charter  of  the  bank. 

The  12th  section  of  the  act  of  incorporation,  prohibiting  the 
sale  of  shares,  was  not  intended  to  prevent  a  subscriber  from 
pledging  his  shares  to  the  bank. 

It  is  said  the  bank  were  bound  to  issue  a  certificate  accord-        49U 
ing  to  their  by-laws  ;  but  it  does  not  appear  that  they  had  any 
br-laws. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Shaw  C.  J.  The  facts  are  somewhat  imperfectly  stated  in 
the  present  case.  Several  corrections  and  amendments  were 
made  by  consent,  during  the  argument ;  but  it  does  not  dis- 
tinctly appear,  whether  there  was  any  by-law  of  the  bank  re- 
.  quiring  its  officers  to  issue  certificates  to  stockholders.  But  as 
it  is  a  regulation  common  to  all  banks,  or  nearly  all,  and  as  the 
contrary  does  not  appear,  we  think  it  is  to  be  presumed  that 
stockholders  are  entided  to  the  usual  and  common  evidence  of 
that  kind  of  property,  and  therefore  if  the  plaintiff  had  a  valid 
title  to  the  shares,  she  had  a  good  right  to  a  certificate.' 

The  question  therefore  is,*  whether  the  plaintiff  has  estab- 
lished a  good  and  valid  title  to  the  shares  in  the  stock  of  this 
bank,  of  which  she  demanded  a  certificate.  It  appears  by  the 
facts  agreed,  that  such  a  demand  was  made  by  the  plaintiff,  and 
that  the  officers  of  the  bank  refused  to  issue  such  certificate, 
on  the  ground  that  she  had  no  title,  but  on  the  contrary,  that 
the  bank  itself  had  a  better  tide  ;  and  the  bank  now  defend  the 
action  on  the  same  ground,  thereby  affirming  and  adopting  the 
acts  of  their  agents. 

The  plaintiff  claims  by  attachment  and  sale  on  execution  of 
the  shares  in  controversy,  as  the  property  of  Francis  G.  Macy, 

>  Bee  9  Phil.  Et.  (Cowen  «l  m\Y%  ed.)  12fM,  in  notei. 
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Hussey  her  debtor,  and  it  is  agreed  that  the  attachment  and  sale  were 
Manuf.  and  ^^S"^^''  ^^  conformable  to  the  statute,  and  that  the  plaintiff 
Mech.  Bank,  was  the  purchaser. 

It  is  the  policy  of  our  laws,  to  make  all  property,  as  far  as 
practicable,  liable  on  legal  process  for  the  payment  of  debts. 
The  St.  1804,  c.  83,  [see  Revised  Stat.  e.  97,  §  36,]  pro- 
viding for  the  sale  of  shares  in  incorporated  companies,  was 
assumed  in  the  argument  to  apply  to  banks,  and  if  so,  a  sale 
conformably  to  the  statute  passes  the  right  of  property  to  the 
purchaser,  provided  the  debtor  had  shares  liable  to  be  attached 
and  taken  on  execution.  In  TUcomb  v.  Union  M.  4"  T?'  /fM- 
Co.,  8  Mass.  R.  333,  a  doubt  was  expressed  by  Mr.  Justice 
Sewallj  whether  this  statute  extends  to  banks.  But  it  was  not 
then  necessary  to  decide  the  question,  because  the  act  of  In- 
431  corporation,  being  of  later  date  than  the  general  act,  contained 
special  provisions  in  regard  to  th^  attachment  and  sale  of 
shares  ;  and  it  was  held,  that  whether  such  general  statute 
would  apply  or  not,  in  ordinary  cases,  yet  the  special  subse- 
quent  provisions  in  the  act  of  incorporation  would  suspend,  and 
pro  tanto  repeal  the  general  statute.  But  as  the  act  in  terms 
extends  to  shares  in  incorporated  companies,  and  as  neither, 
the  act  incorporating  the  defendant  bank,  nor  that  incorporating 
the  State  bank,  which  is  referred  to  and  made  part  of  this  act 
of  incorporation,  provides  any  mode  of  attachment,  the  general 
statute  must  be  held  to  apply. 

It  appears  that  Macy,  the  plaintiff's  debtor,  was  a  subscrib- 
er for  ninety  shares  in  the  capital  stock  of  the  bank  ;  that  on 
January  6th,  1826,  he  paid  in  cash  $2750  towards  the  ninety 
shares,  and  on  the  same  day  drew  a  bill  of  exchange  oo  time, 
for  $4637*62,  being  the  residue  of  the  sum  then  payable  on 
account  of  the  ninety  shares.  As  collateral  security  for  the 
payment  of  this  draft,  an  assignment  of  shares  was  made,  as 
hereafter  stated.  This  draft  was  in  fact  never  paid  ;  but  as 
against  third  persons,  the  principle  adopted  in  Massachusetts 
must  be  held  to  apply,  that  the  giving  of  a  negotiable  instru- 
ment, is  primrl  facie  to  be  deemed  a  payment ;  and  this  pte 
sumption  is  strengthened  in  the  present  case,  by  the  fact,  that 
collateral  security  was  taken.  As  to  the  subsequent  instalment 
of  20  per  cent,  the  case  finds  that  it  was  not  payable  till  aftei 
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aie  attachment,  and  that  the  amount  was  seasonably  tendered      HuMey 
by  the  plaintiff.  ^amuf:  and 

Whether  the  instalments  were  fully  paid  in,  within  the  time  Mecb  Bank 
limited  by  the  act  of  incorporation,  or  whether  there  was  any 
forfeiture  which  the  government  might  have  enforced,  we  think 
wholly  immaterial  to  the  present  inquiry. 

Here  then  Macy  is  shown  to  have  been  a  proprietor  of  the 
ainety  shares,  and  the  plaintiff  is  entitled  to  hold  the  thirty-four 
shares  which  were  sold  on  her  execution,  unless  the  defendants 
can  show  a  bettter  title. 

It  was  conceded  at  the  hearing,  that  the  bank  has  no  lien 
upon  the  shares  of  its  stockholders  for  debts  due  generally, 
and  for  which  the  stock  is  not  speci6cally  pledged  ;  and  it  had 
none  for  the  payment  of  the  draft  before  alluded  to,  except 
what  was  created  by  the  instrument  of  assignment  set  forth  in  43s 
the  judge's  report. 

This  instrument  was  executed  at  the  same  time  with  the 
draft,  and  after  reciting  the  draft,  and  reciting  that  it  had  been 
received  by  the  cashier  in  payment  of  Macy's  stock,  it  trans- 
fers to  the  bank,  '^all  my  right  and  title  to  and  interest  in 
ninety  shares  of  the  capital  stock  of  said  bank  excepting  and 
reserving  twenty-seven  hundred  and  fifty  dollars  in  said  stock 
as  collateral  security  for  the  payment  of  said  draft." 

Though  there  is  a  slight  ambiguity  in  this  instrument,  yet 
We  think  there  can  be  little  doubt  of  the  meaning ;  it  was  a 
transfer  of  all  Macy's  stock,  except  $  2760.  The  effect  of  an 
exception  and  reservation  out  of  a  transfer  or  gram,  is  to  leave 
the  excepted  part  just  as  it  was  before,  untransferred.  Had 
this  reservation  been  in  shares,  instead  of  dollars,  it  could 
scarcely  have  left  a  doubt.  This  is  mere  matter  of  descrip- 
tion, and  any  intelligible  description  is  sufficient  as  well  in  a 
reservation  as  in  a  grant.  Suppose  that  by  a  similar  descrip- 
tion he  had  transferred  $  2750  of  the  capital  stock,  either  to 
the  bank  itself  or  to  an  individual,  would  it  not  have  been 
good,  at  least  for  the  number  of  shares  which  it  would  cover  ? 
Perhaps  a  bank,  according  to  its  regulations  and  by-laws,  would 
not  be  bound  to  divide  a  share.  But  omne  maju9  in  se  eontu 
net  minus;  $2750  would  comprehend  $2720,  equal  to  thirty* 
four  shares  at  $80  par  value^  and  this  is  all  the  plaintiff  claims. 

4SS 
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Ramey      UntQ  within  a  few  years,  the  banks  were  accustomed  to  ex* 

Manof.  and   P^^^^  ^^  transfers  and  certificates,  in  dollars  and  not  iu  shares, 

Mech.Bank,  and  we  cannot  doubt  that  such  a  description  b  sufficiently 

definite  and  precise.     The  efiect  of  this  reservation  therefore 

was,  that  an  amount  exceeding  thirty-four  shares  of  the  stock, 

was  not  transferred,  but  remained  the  properQr  of  Macy  and 

*  liable  to  attachment. 

The  circumstance  that  no  stock  was  ever  formally  passed  to 
the  credit  of  Macy  in  the  books  of  the  bank,  could  make  no 
difference ;  he  was  an  original  proprietor  and  subscriber  for 
ninety  shares,  and  upon  the  payment  of  his  instalments  his  title 
was  complete,  without  any  formal  entry  in  the  books. 

Nor  does  it  make  any  difference,  that  the  bank  credited  the 
amount  to  Macy  in  his  cash  account  with  them  ;  it  having  been 
48S        paid  on  account  of  his  stock,  it  was  not  in  their  power  to  make 
any  other  application  of  it. 

But  it  was  contended  that  the  plaintiff  had  misconceived  her 
action,  and  that  an  action  on  the  case  will  not  lie  against  the 
corporation. 

Had  the  gravamen  of  the  action  been  the  refusal  of  the 
^ents  and  officers  of  the  bank  to  deliver  to  the  plaintiff  cer- 
tificates of  shares,  admitted  and  acknowledged  to  be  her  prop- 
erty, the  case  would  have  presented  a  different  aspect.  But 
here  the  substance  of  the  complaint  is,  that  the  bank  refuse  to 
recognize  the  plaintiff  as  the  owner  of  the  shares,  denying  her 
title,  and  that  they,  the  corporation,  have  converted  the  shares 
to  their  own  use,  either  by  holding  them  themselves  or  trans- 
ferring them  to  persons  other  than  the  plaintiff.  In  such  a 
case  it  has  long  been  held,  that  an  action  on  the  case  against 
the  corporation,  for  the  value  of  the  stock,  is  the  legal  and  ap- 
propriate remedy.  Rex  v.  Bank  of  England^  2  Doug.  624  ; 
Shipley  v.  Mechanics^  Bank^  10  Johns.  R.  484  ;  Gray  v. 
Portland  Bank,  3  Mass.  R.  364. 

As  the  action  is  for  damages,  and  cannot  have  the  effect  of 
enforcing  a  specific  performance,  and  the  bank  retain  the  shares 
to  their  own  use,  the  rule  of  damages  must  be  the  market  value 
of  the  shares,  at  the  time  of  the  demand  and  refusal,  with  in- 
terest on  that  sum  to  the  time  of  the  judgment ;  the  shares  ol 
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eourse  to  be  valued  as  they  then  stood  ;  that  isi  as  shares  upon  Hussej 

which  $  80  had  been  paid.  Maaof.  and 

JudgmefU  an  the  default.  Mech.Bank. 


Oeorgs  DANroRTH  et  al.  versus  James  Woodward. 

Printing  types  and  fomu  are  not  took  necessary  for  the  trade  or  ooeupation  of  a 
printer,  within  the  meaning  of  St,  1806,  0. 100,  and  therefore  are  not  eiempted 
frooi  attaehment  and  eaeeution. 

At  the  Court  of  Common  Pleas  held  within  the  county  of 
Bristol,  in  September  1830^  this  case  was  submitted  to  that 
court,  with  a  reservation  of  the  right  to  appeal,  upon  the  fol- 
lowing  statement  of  facts  agreed  by  the  parties. 

The  defendant,  who  was  a  deputy-sheriff,  on  May  31st,  4S4 
1830,  attached  all  the  printing  types  and  forms  of  the  plain- 
tiffs, who  were  the  printers  and  publishers  of  a  newspaper  m 
Taunton,  by  virtue  of  a  writ  of  attachment  sued  out  against 
them.  The  types  and  forms  were  afterwards  sold,  in  due 
form  of  law,  on  the  execution,  by  the  defendant,  and  were 
bought  by  Thurber,  one  of  the  plaintiffs,  for  $147.  The 
property  has  since  remained  in  the  possession  of  the  plaintiffs, 
and  no  money  has  been  paid  on  the  execution. 

If  in  the  opinion  of  the  Court,  the  property  so  attached  and 
sold,  was  not  tools  necessary  for  the  trade  and  occupation  of 
the  plaintiffs,  within  the  meaning  of  St.  1805,  clOO,  which 
provides,  *'  that  the  tools  of  any  debtor  necessary  for  his  trade 
or  occupation,  shall  be  altogether  exempted  from  attachment 
and  execution,"  the  plaintiffs  were  to  be  nonsuited  ;  other* 
wise,  &c. 

The  case  was  afterwards  removed  to  this  Court,  and  was 
argued  in  writing,  on  the  same  statement  of  facts. 

Cobh^  for  the  plaintiff.  Tool  is  defined  by  Johnson,  ^*  any 
nstrument  of  manual  operation."  InetrwntfU^  he  defines,  ^^  a 
tool  used  for  any  work  or  purpose."  According  to  Tooke 
(Diversions  of  Purley,)  tool  is  (any  instrument)  lifted  up  or 
taken  up  to  work  with.  So  that  even  upon  the  authority  of 
lexicographers   and   etvmologists,  types  may  without  impro- 

431 
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Daaforth  priety  be  denominated  tools.  But  the  words  of  a  statute  ar#> 
Woodward.  ^^  ^^  construed  in  their  popular  sense ;  and  in  that  sense  the 
term  tool  is  frequently  applied  to  things  of  a  much  more  im- 
movable character  than  types  and  forms,  such  as  nail-machines, 
&c.  In  Simpson  v.  Hartopp^  Willes,  512,  a  stocking-frame 
was  considered  to  be  the  implement  or  instrument  of  the  trade 
of  a  stocking-weaver.  So  in  Gorton  v.  Falkner^  4  T.  R. 
565,  looms  for  weaving  small  wares,  were  considered  to  be  the 
implements  of  a  man's  trade.  Now  the  word  implements  is 
de6ned  in  dictionaries  to  be  the  '^  tools  of  a  trade,"  ^^  the  tools 
or  implements  of  a  man's  labor  ; "  and  in  common  parlance  it 
is  synonymous  with  tools.  In  the  form  of  the  assessors'  war- 
rant, In  St.  1785,  c.  50,  §  6,  the  delinquent's  tools  or  imple- 
ments necessary  for  his  trade,  are,  among  other  things,  exempt- 
ed from  distress.  The  word  tools  therefore  should  receive  the 
426  same  construction  that  has  been  given  to  implements,  and  un- 
der that  construction  would  clearly  include  printing  types  and 
forms. 

The  design  of  this  provision  of  St.  1805,  c.  100,  as  stated 
in  Howard  v.  Williams^  2  Pick.  81,  [2d  ed.  84,  note  1,]  is 
"  to  secure  to  handicraftsmen  the  means  by  which  they  are  ac- 
customed to  obtain  subsistence  in  their  respective  occupa- 
tions." Now  the  types  of  a  printer  are  the  means  of  his  sub- 
sistence ;  and  if  the  exemption  does  not  include  them,  he  is 
deprived  of  that  protection  which  is  extended  to  all  other  me- 
chanics, and  can  receive  no  bene6t  from  the  provision  of  the 
statute. 

It  may  be  said  that  the  case  of  Buckingham  v.  BiUings^ 
13  Mass.  R.  82,  is  decisive  of  this  case  ;  but  that  case  was 
decided  principally  on  the  ground,  that  the  printing  apparatus 
taken  was  not  necessary  to  the  plaintiff's  occupation,  and  that 
other  property  of  the  like  kind  was  left,  by  means  of  which  he 
could  carry  on  his  business,  though  not  so  extensively  as  be- 
fore. It  is  true  that  it  is  intimated  by  the  Court,  that  the  arti- 
cles attached  in  that  case  were  not  tools  ;  but  a  decision  upon 
that  point  was  unnecessary  for  the  determination  of  the  case, 
and  is  to  be  considered  as  a  mere  obiter  dictum.  In  the  pres- 
ent case  all  the  types  of  the  plaintiffs  were  taken,  and  they  are 
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dotitled  to  recover,  if  types  are  under  any  circumstances  ex-     Danforth 
empted  from  attachment.  Woodward 

If  it  is  objected,  that  under  our  construction  of  the  statute, 

It  would  be  impossible  to  draw  the  precise  line  between  toob 
and  machinery^  we  answer,  that  the  only  rule  by  which  the 
character  and  amount  of  the  tools  which  are  exempted  can  be 
ascertained  and  restricted  is,  in  the  words  of  the  Court  in 
Howard  v.  WilliamSy  ^^  that  of  good  sense  and  discretion  in 
reference  to  the  circumstances  of  each  particular  case."  Nor 
can  any  objection  be  made  to  this  construction  of  the  statute 
on  the  ground  that  large  quantities  of  tools  and  machinery  may 
be  fraudulently  secured  from  attachment ;  for,  in  the  language 
of  the  Court  in  the  same  case,  ^^  it  will  be  in  the  power  of  thr 
creditor  to  defeat  the  object,  by  successfully  submitting  the 
question  of  their  necessity  to  the  decision  of  the  court  and 
jury." 

C.  G.  Loring  and  Russell,  for  the  defendant.  The  burden  490 
is  on  the  plaintiffs,  to  show  that  a  printing  apparatus  is  a  tool^ 
either  in  the  philological  or  popular  meaning  of  the  words,  and 
this  they  have  not  done.  Types,  the  principal  article  in  ques- 
tion here,  are  not  'instruments  of  manual  operation,"  nor  are 
they  '^  instruments  lifted  up  or  taken  up  to  work  with  "  ;  for 
they  require  to  be  placed  in  combination  with  a  large  and  fixed 
machinery,  to  enable  them  to  accomplish  the  purpose  of  instru- 
ments ;  and  in  order  to  bring  the  case  within  these  definitions, 
it  should  be  made  to  appear  that  the  whole  apparatus  is  taken 
up  by  the  hand  to  print  with.  The  only  instance  referred  to 
where  the  term  tool  is  applied,  in  a  popular  sense,  to  machin- 
ery of  a  fixed  and  ponderous  character,  is  that  of  nail-ma- 
chines ;  but  there  it  is  applied  only  to  a  particular  kind  of 
machine  as  contradistinguished  from  all  the  rest  used  in  nail- 
factories,  called  technically  a  naiUtool.  Such  a  use  of  the 
word  oes  not  warrant  the  inference,  that  it  is  used  in  a  pop- 
ular sense,  as  applicable  to  any  machinery  of  equal  bulk  or 
complexity  of  construction.  As  to  stocking-frames  and  looms 
for  weaving  small  wares,  they  are  small  simple  instruments  en- 
tirely worked  by  the  hand  and  easily  moved  by  the  hand,  and 
each  of  itself  is  a  perfect  instrument.  But  a  printing  apparatus 
consists  of  a  great  variety  of  distinct  articlr^s  incapable  of  being 

YOL.  X.  28  433 
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D&nforth     connected  together^  one  of  which  only  can  be  said  to  be  work* 

Woodward.   ®^  ^Y  ^^^  ^'^^^' 

The  several  articles  of  which  a  printing  apparatus  consists, 

the  types,  for  instance,  are  of  no  use  to  the  printer  unless  com- 
bined with  the  rest ;  no  separation  of  them  can  be  made,  there- 
fore ;  the  whole  apparatus  must  be  exempted  from  attachment, 
in  order  to  enable  him  to  carry  on  his  business.  Nor,  if  m 
printing  apparatus  is  a  tool,  can  any  line  be  drawn  between  the 
simplest  form  of  press  and  the  power-press  or  steam-press ; 
they  must  be  all  equally  exempted.  The  object  of  the  statute 
was  to  prevent  the  laborer  in  humble  circumstances,  from  being 
deprived  of  the  means  of  gaining  a  subsistence  by  manual  la- 
bor ;  it  was  not  designed  for  men  who  can  earn  a  livelihood  by 
intellectual  ability  ;  nor  was  it  intended  to  protect  men  in  the 
possession  of  a  large  capital  invested  in  a  lucrative  business, 
427  where  the  principal  part  of  the  labor  is  performed  by  hired 
workmen.  If  a  printing  apparatus  is  exempted  from  attach- 
ment, such  an  apparent  capital  would  procure  for  the  owner  of 
it  further  credit ;  and  he  could  mortgage  or  sell  the  apparatus, 
and  thus  obtain  money  for  his  own  dishonest  purposes,  whikt 
his  creditors  would  be  without  remedy. 

By  the^  statute,  the  household  furniture  of  a  debtor  exempt- 
ed from  attachment,  is  limited  to  the  value  of  fifty  dollars, 
and  it  may  well  be  inferred,  that  the  tools  intended  to  be  thus 
protected,  are  such  only  as  are  suitable  to  the  condition  of  a 
man,  who  is  reduced  to  that  style  of  housekeeping. 

Wilde  J.  drew  up  the  opinion  of  the  Court.  The  exemp- 
tion from  attachment  and  execution,  claimed  by  the  plainti&, 
depends  on  the  statute  of  1805,  c.  100  ;  and  it  is  admitted  that 
this  claim  cannot  be  sustained  consistently  with  the  construc- 
tion put  upon  the  first  section,  in  the  opinion  delivered  by  the 
chief  justice,  in  the  case  of  Buckingham  v.  Biltings.  But  it 
is  contended  that  a  more  liberal  and  just  interpretation  of  the 
statute  is  suggested  in  the  case  of  Howard  v.  WiUiami.  which 
is  supposed  by  the  plaintiffs'  counsel,  to  impugn  the  authority 
of  the  former  case.  This,  however,  was  certainly  not  intended 
by  the  Court,  nor  can  such  an  inference  be  fairly  drawn,  as  we 
think,  from  any  thing  laid  down  in  the  case  of  Hotoard  v.  WU» 
Hams.  There  was  no  difference  of  opinion  in  the  former  cas^ ; 
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it  was  considered  with  deliberation,  and  aU  the  Court  ooLcur*     Danfortb 

red  in  the  opinion  as  delivered  by  the  chief  justice.    The  case,   ^yoodwatd. 

it  is  true,  depended  on  two  points,  either  of  which  being  de- 

cided  for  the  defendant,  was  sufficient  to  justify  the  judgment  id 

his  favor ;  but  both  points  were  considered  and  decided  ;  and  I 

am  not  aware  that  there  was  any  greater  difficulty  in  one  than 

in  the  other.     I  take  it,  therefore,  to  be  decided  in  that  case, 

that  a  printing  apparatus  is  not  exempted  from  attachment  and 

execution  as  the  tools  of  trade  of  a  printer  ;  nothing  is  to  be 

found  impeaching  that  decision  in  the  case  of  Howard  v.  fFii- 

Kams ;  nor  have  we  been  led  to  doubt  its  correctness,  after  the 

able  arguments  of  counsel  in  the  present  case. 

The  word  tool  is  not  understood,  either  in  its  strict  meaning 
or  popular  use,  as  designating  complicated  machinery  which, 
in  order  to  produce  any  useful  effect,  must  be  worked  by  com- 
bining several  distinct  parts  or  separate  pieces,  the  aid  of  more  tM 
hands  than  one  being  necessary  to  perform  the  operation  ;  all 
which  is  required  in  the  use  of  a  printing  apparatus  Nor 
can  the  several  parts  be  denominated  tools,  as  they  cannot  be 
used  separately,  but  like  the  axe  and  its  handle,  must  be  united 
to  accomplish  any  work.  The  press  and  forms  may  with  as 
much  propriety  be  denominated  tools,  as  the  types.  All  are 
the  necessary  component  parts  of  the  machinery  for  printing. 
Besides,  types  cannot  be  used  as  tools  of  trade  by  a  printer 
after  he  is  stripped  of  the  other  parts  of  his  printing  apparatus, 
so  that  the  exemption  from  attachment  of  the  types  alone  would 
not  enable  him  to  pursue  his  trade  and  thereby  to  gain  his  sub- 
sistence, which  was  the  object  of  the  statute.  Such  a  partial 
exemption  would  be  as  useless  as  the  exemption  of  a  single 
tool,  or  part  of  a  tool  only,  among  many  other  tools  essentially 
necessary  in  a  man's  trade  or  occupation.  And  we  are  clearly 
of  opinion  that  the  statute  cannot  be  so  construed  as  to  allow 
any  such  partial  exemption  or  protection.  We  are  equally 
well  satisfied  that  property  so  valuable  as  a  complete  printing 
apparatus,  cannot  be  protected  under  the  statute,  the  object 
and  intention  of  which  was,  to  make  a  humane  provision  for 
the  poor  ;  but  not  to  enable  a  person  in  embarrassed  or  insol* 
vent  circumstances,  to  withhold  a  large  amount  of  property 
from  the  just  claims  of  his  creditors.     Now  it  is  well  known 
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Oanforth  jiat  a  complete  printing  apparatus,  including  types  sufficient  to 
Woodward.  ^^^  ^"  ^  proBtable  business,  may  be  exceedingly  valuable, 
"  and  the  least  valuable  would  no  doubt  cost  a  considerable  sum. 

But  if  the  statute  protects  this  species  of  property,  it  will  pro- 
tect a  new  and  very  valuable  apparatus,  as  well  as  one  which  is 
old  and  of  less  value.  The  most  valuable,  if  necessary  to  carry 
on  the  debtor's  trade,  would  be  protected,  unless  a  superabun* 
dance  of  types  were  included,  as  was  the  case  in  Buckingham 
V.  BilKngs.  It  is  impossible  to  imagine  that  the  legislature 
could  have  any  reference  to  valuable  property  of  this  descrip- 
tion, in  a  provision  manifestly  made  for  the. relief  and  benefit 
of  the  poor.  We  have  no  doubt,  therefore,  of  the  construc- 
tion of  the  statute  as  it  was  settled  in  the  case  of  Buckingham 

V.  Billingt.^ 

PlaintiffB  nomuited. 


4S9  Nathaniel  Washburn,  Appellant,  &c,  versu8 

Artemas  Hale,  Administrator. 


An  adroiniftrator  crddoI  lawfully  charge  in  his  adminittration  accoant,  expentes  pc  ia 

in  support  of  the  intestate's  widow. 
Money  in  the  bands  of  a  wife  at  the  decease  of  her  husband,  earned  and  received  by 

her  before  the  marriage  or  given  to  her  by  her  husband,  must  be  inventoried  by  the 

administrator  as  the  property  of  the  husband. 

This  case  was  heard  before  Shaw  C.  J.,  and  the  following 
opinion,  in  which  Wilde  J.  concurred,  was  delivered  by  biro 
at  May  terra  1831,  at  Plymouth. 

Shaw  C.  J.  This  is  an  appeal  from  the  judge  of  probate 
of  this  county,  allowing  the  account  of  Artemas  Hale  as  the 
administrator  of  the  estate  of  Nathaniel  Washburn,  junior. 
This  is  the  same  estate,  in  reference  to  which  an  appeal  came 
before  this  Court  at  the  last  law  term  in  Taunton,  from  a  de- 
cree of  the  judge  of  probate  of  this  county,  making  an  allow- 
ance to  Joanna  Washburn,  widow  of  the  deceased,  whereupon 
the  decree  was  in  part  reversed,  by  reducing  the  allowance 
from  three  to  one  thousand  dollars.     [Fide  ante,  p.  374.] 

>  See  Reviwd  Stat.  e.  97,  §  22;  SpooMr  y.  f^eiekmr,  3  Fermont  R.   O. 
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In  the  account  allowed  in  the  court  below,  was  a  charge  of    Waahbuni 

Cwh  paid  Carver,  Washburn  &  Co.        .       .       •        » 76-38  Hale, 

Da  claimed  on  his  own  account        •       •       •       •         841 

Do.  paid  Asa  Packard 9^ 

Sundry  articles  inventoried,  bat  of  which  the  adminis- 
tn^^r  had  no  benefit 34-00 

lu  reference  to  these  items,  the  facts  proved  and  found  are 
these.  That  the  sum  of  $  76*38  was  a  bill  paid  by  the  admin-* 
istrator  to  Carver,  Washburn  &  Co.  for  groceries  and  medi- 
cines supplied  to  Mrs.  Joanna  Washburn,  the  widow  of  the 
deceajed,  after  his  death,  at  various  times,  from  the  27tb  of 
November,  1829,  to  the  1 7th  of  November,  1830;  that  the 
administrator's  own  bill  of  $8*41  was  for  wood,  butter,  and 
milk,  supplied  in  like  manner  to  the  widow  in  October  and 
December  1830;  and  that  the  administrator  paid  to  Asa 
Packard  as  charged  in  the  account  the  sum  of  $  3-23,  which 
was  for  butcher's  meat,  in  like  manner  furnished  to  the  widow, 
after  the  decease  of  the  intestate,  viz.  between  August  and  4S0 
December  1830. 

In  regard  to  those  articles  in  the  inventory,  of  which  the 
administrator  received  no  benefit,  the  facts  are  these.  The 
articles  thus  inventoried  were  wood,  $30,  and  meat,  $4,  which 
with  the  consent  and  permission  of  the  administrator  were  used 
ind  consumed  by  the  widow  in  the  support  and  maintenance  of 
her  family  during  the  winter  which  succeeded  the  death  of  her 
husband,  which  took  place  on  the  18th  day  of  November,  1829. 
It  appears  that  during  the  year  that  followed  the  death  of  her 
husband,  the  widow  had  a  family,  consisting  of  a  female  domes* 
tic,  and  a  boy  who  usually  went  to  school,  but  was  employed 
in  doing  errands,  and  part  of  the  time,  of  a  nurse. 

The  Hon.  Wilkes  Wood,  judge  of  probate,  was  offered  as 
a  witness,  by  the  administrator  and  appellee,  to  prove  that  bo 
advised  the  administrator  that  he  might  rightfully  pay  these 
bills  and  charge  them  to  the  estate  of  his  intestate ;  but,  being 
objected  to,  it  was  ruled,  that  whether  he  could  rightfully  pay 
these  bills  under  the  circumstances,  was  a  pure  question  of 
law ;  that  if  allowed  by  law,  no  advice  need  be  shown  ;  that  if 
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^•Abajti    not  allowable  by  kw,  no  advice  could  justify  tbem ;  and  there- 
lUe.        '^^^  ^^^  ^®  evidence  was  not  admissible. 

It  was  contended  on  the  part  of  the  appellee,  that  it  had 
been  usual  and  customary  for  an  administrator  to  provide  for 
the  support  of  the  intestate's  family,  whilst  the  estate  was  in 
the  process  of  settlement,  and  that  the  law  would  sanction  this 
usage  and  justify  these  charges. 

On  the  part  of  the  appellant,  it  was  contended  that  without 
the  positive  provisions  of  law,  no  allowance  could  be  made  to 
a  widow  by  an  administrator,  even  with  the  sanction  of  the 
probate  court ;  that  the  Supreme  Court  of  Probate,  with  a 
view  of  all  the  circumstances  which  could  properly  be  taken 
into  consideration,  had  made  an  allowance,  in  precise  terms, 
and  that  it  was  not  competent  to  the  administrator  to  make 
other  and  further  allowances,  by  the  payment  of  her  proper 
debts  out  of  the  assets  of  the  estate  or  otherwise,  and  that  it  is 
not  competent  for  the  judge  of  probate  to  sanction  such  allow- 
ances. 
4S1  Upon  these  facts,  I  am  clearly  of  opinion  that  these  pay- 

ments were  all  made  by  the  administrator  in  his  own  wrong  ; 
that  they  were  not  warranted  by  the  rules  of  law ;  and  there- 
fore that  the  decree  allowing  them  must  be  reversed. 

The  law  in  regard  to  the  settlement  and  distribution  of  in 
testate  estates,  is  extremely  plain  and  clear,  and  it  is  of  the 
utmost  importance  to  the  community  that  it  should  be  carried 
into  effect  according  to  its  plain  meaning  and  intent. 

The  duty  of  the  administrator  is  to  pay  the  debts  c.{  the 
deceased^  and  funeral  expenses,  and  he  is  allowed  to  pay  noth- 
ing more  out  of  the  assets  of  the  estate  to  widow,  heirs  or  any 
other  person,  however  nearly  conn^^c  ted,  or  dependent  n|  on 
the  estate,  without  a  decree  of  the  court  of  probate.  If  there 
be  a  widow,  the  probate  Court  has  the  power,  by  a  decree,  to 
authorize  the  administrator  to  pay  a  certain  sum  to  her,  which 
b  a  charge  upon  the  assets,  even  prior  to  the  payment  of  debts, 
and  which  therefore  the  administrator  may  at  once  pay  and 
charge  in  his  account.  It  has  been  generally  understood,  that 
this  provision  of  the  statute,  which  postpones  even  the  claims 
of  creditors  to  those  of  the  widow,  was  designed  to  prevent  the 
inconvenience  and  difficulty  which  would  naturally  arise,  where 
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the  family  of  the  deceased  are  kept  together,  till  some  arrange-    Washbani 
ment  can  be  made,  under  the  charge  of  a  widow.     In  this        n^j^^ 

event,  it  must  needs  be,  that  some  of  the  articles  of  food  will  be 

consumed,  some  of  the  furniture  used,  and  some  of  the  money 
expended.  Were  there  no  provision  in  such  case,  the  widow 
would  be  in  danger  of  being  charged  as  executor  de  son  tortj  and 
the  administrator  of  being  brought  into  collision  with  creditors, 
and  held  to  account  for  property,  which  according  to  the  ordi- 
nary principles  of  humanity  and  the  common  usages  of  society, 
he  could  not  interpose  to  prevent  the  widow  from  using  for  the 
support  of  her  family.  To  avoid  this  inconvenience,  the  judge 
of  probate  is  vested  with  an  ample  discretion  to  make  an  allow- 
ance to  the  widow,  having  regard  to  the  family  under  her 
charge.^  Such  allowance,  it  is  understood,  was  intended  by 
this  statute  provision,  to  cover  all  the  necessary  expenditures 
and  appropriations,  to  exclude  controversy,  and  to  secure  the 
administrator,  by  giving  a  credit  sufficient  to  cover  them.  If 
this  is  the  right  view  of  the  purpose  and  intent  of  the  law,  it 
is  quite  clear,  that  all  the  expenditures  and  appropriations  made  43S 
by  the  administrator  to  the  widow,  are  to  be  deducted  from  the 
discretionary  allowance  made  to  her,  and  cannot  therefore  be 
chained  in  addition  to  such  allowance. 

Besides,  if  it  were  permitted  to  the  administrator  to  pay  for 
the  necessary  support  of  the  family  of  the  deceased,  without 
restriction  as  to  amount  or  limitation  of  time,  it  would  intro- 
duce uncertainty  and  confusion  into  the  settlement  of  estates, 
productive  of  most  mischievous  consequences.  It  appears  to 
me,  that  there  is  nothing  in  the  provisions  of  law  upon  this  sub- 
ject or  the  practice  under  it  in  this  Commonwealth,  to  warrant 
the  claim  founded  on  a  supposed  usage. 

The  assets  of  an  estate  constitute  a  trust  fund,  first  for  cred- 
itors, then,  if  there  be  any  residuum^  it  is  to  be  distributed 
among  widow  and  heirs,  in  certain  proportions  precisely  de- 
fined. There  can  of  course  be  no  such  distribution,  or  pay- 
ment to  widow  or  heirs,  till  after  the  settlement  of  an  admini» 
tration  account ;  because  until  then  it  cannot  appear  that  there 
will  be  any  residuum.     If  expenses  for  the  support  of  the 

>  See  Reviled  Stat.  e.  65,  §  4. 


Digitized  by  VjOOQIC 


432  PLYMOUTH,  Ac. 

Washbuni  widow  and  heirs  might  be  charged  in  an  administration  account, 
Hale.  ^^^y  ™^S^^  ^^^  P^^^  of  ^6  ^^ry  fund  destined  for  the  payment 
of  creditors,  and  thus  a  preference  would  be  given  to  them 
contrary  to  the  express  provisions  of  law.  Hence  it  has  been 
held,  that  charges  for  the  necessary  support  of  the  heir  of  the 
deceased,  cannot  be  made  in  an  administration  account.  Brew^ 
iter  V.  Brewster^  8  Mass.  R.  131. 

But  there  is  a  shorter  view  of  the  subject  that  leads  to  the 
same  result.  The  administrator  has  a  precise  particular  duty 
.  to  perform,  viz.  to  settle  the  estate  according  to  plain  known 
rules.  He  cannot  act  as  guardian  of  minor  heirs,  agent  of  the 
widow,  or  exercise  a  sort  of  undefined  power,  as  patron  or 
protector  of  the  family.  The  law  knows  of  no  such  authority 
or  office,  and  it  would  be  to  confound  distinct  powers  and 
duties,  which  the  policy  of  the  law  requires  to  be  kept  separ- 
ate, if  it  were  allowed. 

If  the  administrator  make  any  advance  to  a  widow  or  heirs 
before  a  decree  of  allowance,  or  distribution,  he  must  do  it  at 
his  own  risk,  and  as  an  advance  upon  such  allowance  or  distri- 
bution as  may  be  afterwards  made  by  the  probate  court ;  which 
483  his  knowledge  of  the  condition  of  the  estate  may  often  enable 
him  to  do  without  any  real  peril  to  himself.  But  such  ad- 
vance, if  made,  is  of  course  a  charge  to  the  party  to  whom  it 
is  made,  and  not  to  the  estate  in  the  hands  of  the  administrator, 
and  therefore  cannot  appear  in  the  administration  account.  As 
to  all  these  items,  therefore,  the  decree  of  the  court  below  is 
reversed,  by  which  they  were  allowed,  and  the  decree  of  this 
Court  is,  that  they  be  disallowed. 

There  is  one  other  ground  of  appeal,  which  is,  that  the  ad« 
ministrator  was  required  by  the  appellant,  before  the  probate 
court,  to  charge  himself  with  the  sum  of  $  10  in  cash  net  in- 
ventoried. 

In  regard  to  this,  the  facts  were,  that  the  widow  had  in  her 
possession,  at  the  time  of  her  husband's  decease,  with  the 
knowledge  of  the  administrator,  about  $  7  in  specie  ;  that  a 
part  of  this  consisted  of  money  which  she  had  herself  earned 
and  received  before  her  marriage,  and  a  part  of  it  of  pieces  of 
•coin  which  had  been  given  to  her  by  her  husband.  The  ad- 
ministrator believing  that  she  had  a  righ^  to  retain  this  specie 

4«0 
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CO  her  own  use,  did  not  put  it  into  the  inventory,  which  oniis-    Washbun 
tion  was  sanctioned  by  the  decree  of  the  probate  court,  ap-       ulie. 
pealed   from.     The  question   is,   whether  he   was  bound  to  -■^— 
inventory  this  specie. 

It  being  the  duty  of  an  administrator  to  put  into  the  inven- 
tory, all  the  property  of  the  intestate  that  comes  to  his  knowl* 
edge,  the  question  is.  Was  this  his  property  ?  Looking  at  it  as 
a  mere  legal  question,  as  the  Court  are  bound  to  do,  there  is 
really  no  doubt  about  it.  All  the  personal  property  of  a  wife-, 
and  a  fortiori  the  money,  is  the  property  of  the  husband.  What- 
ever may  have  been  the  intent  of  the  husband,  as  he  made  no 
will,  the  property  must  be  distributed  according  to  law.  A 
gift  of  money  by  a  husband  to  a  wife,  is  merely  void,  in  legal 
contemplation,  and  as  wholly  inoperative  as  a  gift  to  himself. 

The  decree  of  this  Court  therefore,  upon  this  part  of  the 
appeal  is,  that  the  administrator  charge  himself  in  his  account 
with  this  sum  of  $  7,  as  property  not  inventoried,  and  that  the 
proceedings  be  remitted  to  the  court  of  probate  to  be  revised^ 
aroceeded  in  and  settled  upon  the  principles  herein  stated. 
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SUPREME  JUDICIAL   COURT 


COUNTY  OF  NORFOLK,  NOVEMBER  TERM  1830. 
AT  DEDHAM. 


Hon.  LEMUEL  SHAW,  Chief  Jubticb, 
How.  SAMUEL  PUTNAM,      ) 
Hon.  SAMUEL  S.  WILDE,     Wusticm. 
Hon.  MARCUS  MORTON,     S 


Commonwealth  va^st^s  Timothy  P.  Whitnet. 

Where  a  judgment  was  recovered  and  an  execution  iswed  thereon  before  the  death 
of  the  plaintiff,  and  the  defendant  was  committed  on  the  execution  after  the  death 
of  the  plaintiff,  the  Court  refused  to  discharge  the  prisoner  upon  the  summary  pro- 
cess of  kcJteat  corpus. 

Habeas  corpus  to  T.  P.  Whitney,  the  deputy-jailer,  to 
bring  before  the  Court  the  body  of  Walter  A.  Baxter.  It 
appeared  that  Baxter  was  coramitted  and  detained  in  prison  on 
an  execution  against  him  in  favor  of  George  M.  Gibbens,  dated 
September  10th,  1830,  which  was  issued  on  a  judgment  ren« 
dered  on  September  4th  ;  that  Gibbens  died  on  October  Sd  ; 
that  the  commitment  was  made  on  October  11th  ;  and  that  the 
prisoner's  board  was  paid  by  Moses  Draper,  the  attorney  of 
Giobens  in  the  suit. 

An  order  of  notice  having  been  served  upon  Draper  and  no 
appearance  being  entered,  the  case  was  argued  by  Mtiealf  in 
behalf  of  the  prisoner. 
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On  the  return  of  the  writ,  Mttcalf  proposed  to  rest  the    Common- 
prisoner's  claim  to  a  discharge  from  imprisonment,  solely  on  ^^ 
the  provisions  of  St.  1787,  c.  29,  and  St.  1821,  c.  22,  which,    Whitney. 
he  contended,  were  wholly  inconsistent  with  the  right  of  com«     JV*0v.  ddL 
mitment  in  execution  after  the  plaintiff's  death.    But  the  Court 
intimating  a  desire  to  be  referred  to  the  common  law  authori- 
ties on  the  point,  he  afterwards  cited  the  following  cases. 

1.  Where  the  plaiiUiff  \^  dead.  AW  W 
If  a  plaintiff  dies  after  a  jiert  facioi  or  an  iUgit  is  awarded^ 

the  sheriff  may  levy  the  debt.  AliUVj  if  execution  is  not  sued 
out  at  the  time  of  the  plaintiff's  death.  T&oroiigA^ood'f  coit^ 
Noy,  73  ;  Harrison  v.  Botoden^  1  Sid.  29.  J3.  fortiori,  if 
goods  are  seized  in  execution  before  the  plaintiff  dies,  the 
sheriff  shall  proceed.  Ckrk  v.  Withers,  6  Mod.  290  ;  11 
Mod.  35  ;  Holt,  303, 646  ;  2  Ld.  Raym.  1072  ;  1  Salk.  322. 

The  reason  assigned  in  the  first  class  of  cases,  is,  that  goods, 
&c.  are,  by  the  common  law,  bound  by  the  award  of  execu- 
tion. And  even  since  the  St.  29  Car,  2,  they  are  bound 
from  the  delivery  of  execution  to  the  sheriff.  Besides,  money 
made  on  afi.fa.  is  brought  into  court  by  the  English  law  ;  and 
though  the  plaintiff  be  dead,  the  court  will  order  it  to  be  paid  to 
his  representative,  as  soon  as  he  shows  his  authority .  These 
reasons  have  no  operation  in  this  Commonwealth,  and  do  not 
apply,  even  in  England,  to  the  case  of  a  commitment  in  exe- 
cution. 

In  the  second  class  of  cases,  an  additional  reason  is  often 
assigned  obiter,  namely,  that  by  the  seizure  of  his  goods  in 
execution,  the  defendant  is  discharged  of  the  debt.  The 
former  reasons,  however,  are  sufficient,  and  the  latter  may  well 
be  questioned.  See  cases  collected  in  Yelv.  (Metcalf's  edit.) 
44,  note  2  ;  The  King  v.  Sloper,  6  Price,  114  ;  Churchill  v. 
Warren,  2  N.  Hamp.  R.  298  ;  Folsom  v.  Chesley,  ibid.  432. 

The  only  intimation  found  in  the  books,  that  a  ea,  sa.  can 
be  executed  after  the  death  of  the  plaintiff,  is  by  Croke  J.  in 
Cleve  V.  Feer,  Cro.  Car.  469.  The  digests,  however,  and 
books  of  practice,  contain  no  such  doctrine.  Com.  Dig.  £dP- 
ecution ;  Bac.  Abr.  Execution  ;   Sellon's  Pract.  eh.  12. 

2.  Where  ttie  defendant  is  dead. 
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A  fi.  fa.^  if  tested  before  the  defendant's  death,  may  be 
executed  after  ;  Fincent  v.  I^a/e,  Dyer^  76  b ;  Parkes  v. 
MossBj  Cro.  Eliz.  181  ;  Mo.  352  ;  Mon.  2  Vent.  218  ;  ^non. 
8  Mod.  225  ;  JSTeedham^s  ease,  12  Mod.  5  ;  Parsons  v.  Gill^ 
Com.  Rep.  117  ;  Springer  v.  Sommervillej  Bunb.  271  ; 
Eaton  V.  Southbt/y  Willes,  135  ;  Bragner  v.  Langmeady  7 
T.  R.  20;  Waghorne  v.  Langmead,  1  Bos.  &  Pul.  571  ; 
because  the  property  is  bound  from  the  award  of  execution,  as 
against  the  debtor,  and  from  the  delivery  (since  the  statute  of 
Car.  2,)  as  against  purchasers,  &c. 

So  in  this  Commonweahh,  goods  attached  on  mesne  pro- 
cess are  held  after  the  death  of  the  defendant ;  but  they  caoDOt 
be  seized  in  execution  unless  there  was  an  attachment.  GroB^ 
venor  v.  GoW,  9  Mass.  R.  209.* 

But  if  a  ca.  sa.  may  be  executed  in  England,  after  the 
plaintiff's  death,  it  cannot  be  here.  The  form  of  the  writ  of 
execution  prescribed  by  St.  1784,  c.  28,  (a  revision  of  the 
Prov.  St.  13  Will.  3,  c.  II,  passed  in  1701,)  manifestly  sup- 
poses the  plaintiff  to  be  alive  when  the  defendant  is  committed. 
The  precept  is  to  detain  the  defendant  until  he  pays,  or  is 
discharged  by  the  creditor^  or  by  order  of  law. 

Since  the  St.  1787,  c.  29,  at  least,  no  execution  debtor  can 
be  committed  after  the  creditor's  death.  On  application  by 
the  debtor,  a  justice  of  the  peace  is  to  issue  a  notification  to 
the  creditor,  that  the  prisoner  desires  to  take  the  poor  debtor's 
oath  ;  and  service  is  to  be  made  on  the  creditor,  if  he  live  in 
the  Commonwealth,  or  on  his  executor  or  administrator ;  and 
if  he  live  out  of  the  Commonwealth,  then  on  his  agent  or  attor- 
ney, &c.  The  provision  for  serving  notice  on  the  creditor's 
executor  or  administrator,  clearly  applies  only  to  cases  where 
he  dies  after  the  commitment  of  the  debtor,  for  the  notice  is 
to  be  directed  to  the  creditor  himself.  If  the  plaintiff  is  dead 
at  the  time  of  the  commitment,  there  can  be  no  legal  notice  ; 
and  if  no  administration  is  taken  on  the  plaintiff's  estate,  the 
defendant  must  be  imprisoned  for  life. 

So  the  St,  1821,  c.  22,  provides  that  poor  prisoners  con- 
fined in  close  prison  shall  be  supported  at  the  charge  and  ex- 

*  But  by  a  recent  statute,  the  attachment  is  dliaoWed  by  the  death  of  tiis 
defendant  and  a  grant  of  administration.    SK  1822,  e.  03 
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feose  of  the  credUor.     A  deceased  creditor  cannot  be  at 

charge  for  the  debtor's  support,  nor  can  he  be  required  to 

advance  money  or  give  security  for  the  prisoner's  support  in     Whitpey 

jail.    Nor  can  he  have  an  attorney.     Attorney  and  constitu* 

ent  are  correlative,  and  the  death  of  either  per  h  dissolves  the 

relation. 

If  therefore  by  the  common  law,  a  ea.  <a.  might  be  executed 
after  the  plaintiff's  death,  it  cannot  since  the  passing  of  these 
statutes.  They,  by  necessary  implication,  have  repealed  or 
abrogated  such  law. 

Thus  the  St.  1810,  c.  114,  exempting  from  imprisonment 
on  execution  upon  judgments  founded  on  contract,  where  the 
debt  or  damage  does  not  exceed  6ve  dollars,  has  repealed  the 
law  (whether  common  or  statute)  by  which  defendants  might 
be  held  to  bail^  where  the  debt  did  not  exceed  that  sum. 
Oreen  v.  Moru^  5  Greenleaf,  291.  So  the  statute  exempting 
the  body  of  a  debtor  from  further  imprisonment,  on  the  exe- 
cution, &c.  after  be  has  taken  the  poor  debtor's  oath,  exempts 
him  also  from  arrest  on  me«ne  process  in  an  action  of  debt  oo 
the  judgment.     Willington  v.  Stearns^  I  Pick.  497. 

Shaw  C.  J.  delivered  the  opinion  of  the  Court.  This  b  Mf.6llk 
certainly  a  question  of  considerable  intrinsic  difficulty,  involv- 
ing questions  of  great  importance,  and  it  is  to  be  regretted  that 
we  are  obliged  to  bear  it  on  a  summary  process,  and  without 
notice  to  those  interested.  It  has  been  ably  argued  for  the 
prisoner,  but  the  argument  was  necessarily  ex  parte.  The  case 
proceeds  on  the  ground  that  the  plaintiff  in  the  execution  is 
deceased,  and  the  affidavits  show  that  no  will  has  yet  been 
proved,  and  no  letters  of  administration  issued  ;  and  ahhough 
we  ordered  notice  to  the  attorney  of  record,  by  whom  the  suit 
was  brought  and  judgment  recovered  for  the  plaintiff,  yet  he 
has  not  appeared,  and  according  to  the  argument  for  the  pris- 
oner, as  attorney  and  constituent  are  correlative,  by  the  death 
of  the  constituent  the  authority  of  the  attorney  is  at  an  end,  so 
that  in  uruth  there  is  no  one,  who  can  represent  the  interest  of 
the  creditor.^ 

The  facts  shown  by  the  return  are,  that  the  judgment  was 

>  8m  Reyised  Stat  c.  98,  §  3. 
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rendered  on  the  4th  of  September,  execution  issued  on  tb€ 
10th,  the  plaintiff  died  an  the  3d  of  October  and  the  prisoner 
was  committed  on  the  1 1th.  It  does  not  appear,  whether  the 
438  execution  was  in  the  hands  of  the  officer  for  service,  prior  to 
the  death  of  the  plaintiff,  or  not.  If  the  execution  had  been 
delivered  to  the  officer,  for  the  purpose  of  making  the  arrest, 
and  he  were  to  arrest  the  prisoner,  without  notice  of  the  death 
of  the  plaintiff,  it  would  be  strange  to  say  that  an  act  which  he 
was  bound  to  do,  in  the  regular  discharge  of  his  duty  to  the 
creditor,  as  an  officer,  should  render  him  liable  for  false  impria* 
onment.  It  is  the  right  of  bail  to  surrender  his  principal  to  an 
officer  holding  the  execution  ;  would  this  right  be  defeated  by 
the  death  of  the  plaintiff,  and  could  not  the  officer  hold  the 
prisoner  in  custody,  upon  such  surrender  ?  These  questions 
present  difficulties,  not  being  provided  for  by  any  rule  of  law 
or  provision  of  statute. 

The  argument  drawn  from  the  form  of  the  execution  and 
from  the  statutes,  is  certainly  very  forcible,  that  the  execution 
is  provisional,  the  debtor  to  remain  in  prison  till  he  be  dis- 
charged by  the  creditor^  or  by  order  of  law  ;  and  the  statutes 
all  presuppose  the  creditor  to  be  capable  of  acting  and  having 
notice. 

But  the  difficulty  with  this  argument  is,  that  it  would  seem 
equally  to  require  the  prison  doors  to  be  thrown  open  imfnedi- 
ately  on  the  death  of  the  plaintiff,  although  the  prisoner  were 
committed  in  his  lifetime.  Suppose  the  case  is  a  lawful  com- 
mitment, for  a  large  amount,  and  on  the  day  after  the  commit- 
ment, and  before  any  notice  is  issued,  the  plaintiff  dies.  There 
is  no  longer  any  creditor  by  whom  the  prfsoner  can  be  dis- 
charged, the  authority  of  his  attorney  is  at  an  end,  he  neither 
thes  within  the  Commonwealth  nor  without  the  Commonwealth, 
no  notice  can  be  given  to  him,  he  can  give  no  security  for  the 
prisoner's  support,  some  time  must  be  taken  either  to  prove  a 
will  or  take  administration,  and  in  the  mean  time,  although  the 
sheriff  was  right  in  committing,  the  jailer  has  no  longer  any 
power  to  detain  the  prisoner,  and  he  must  go  at  large.  And 
even  if  the  notices  had  been  given  before  the  death  of  the 
plaintiff,  and  no  administrator  appointed  before  the  day  fixed 
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for  administering  the  oath,  the  case  would  not  be  free  from 
difficulty.  The  statute  certainly  contemplates,  that  the  credi- 
tor,  or  bis  executor  or  administrator,  may  be  present  if  be 
sees  cause.  Could  the  prisoner  be  admitted  to  his  oath,  when 
.t  is  impossible  for  any  one  representing  tlie  interest  secured  by 
the  judgment  and  execution  to  be  present  ? 

But  yet  it  is  impossible  to  imagine  that  the  legislature,  who 
have  shown  so  much  soh'citude  to  provide  effectually  for  the 
relief  and  discbarge  of  poor  and  insolvent  debtors,  should 
have  contemplated,  that  a  debtor  should  be  subjected  to  an  in- 
definite imprisonment,  when  no  administration  is  taken  out  on 
the  estate  of  his  creditor,  or  where  it  is  long  delayed  by  con- 
troverted claims  to  administration.  We  can  only  consider,  that 
being  a  case  of  rare  occurrence,  it  has  been  overlooked  and 
unprovided  for  by  statute. 

The  Court  are  not  prepared  to  say  that  the  imprisonment 
was  unlawful,  so  as  to  entitle  the  prisoner  to  bis  discharge 
forthwith,  as  a  matter  of  right,  but  if  it  was,  be  has  his  rem- 
edy by  writ  of  audita  querela^  in  which  the  facts  could  be  put 
in  issue  and  the  rights  of  the  parties  more  regularly  settled. 
Lovejay  v.  Webber,  10  Mass.  R.  101.  But  it  is  readily  per- 
ceived that  it  might  be  a  case  of  great  hardship,  should  an  un- 
reasonable time  elapse,  after  the  death  of  a  creditor,  and  no 
administrator  be  appointed,  and  may  require  an  extraordinary 
remedy. 

But  the  right  to  a  discharge  as  a  poor  prisoner,  depends 
upon  statute,  and  the  existing  provisions  of  the  statute  do  not 
reach  such  a  case  ;  and  the  Court  cannot  know  and  have  no 
means  of  knowing,  that  the  prisoner  is  poor,  or  insolvent,  or 
unable  to  pay  the  debt  for  which  be  stands  committed. 

The  writ  of  habeas  corpus  is  a  summary  process  ;  the  pow- 
er given  by  it,  is  to  be  exercised  under  a  sound  discretion, 
and  with  leference  to  all  the  circumstances  of  the  case.  The 
proceeding  at  present,  is  of  necessity  ex  parte.  No  unreason- 
able time  has  yet  elapsed  since  the  death  of  the  creditor,  for 
the  appointment  and  qualification  of  an  administratgr.  What- 
ever claims  the  prisoner  might  have  to  the  extraordinary  inter- 
position of  the  power  of  the  Court  for  his  relief  under  other 
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circumstances,  we  do  not  at  present  perceive  sufficient  ground 
upon  which  to  discharge  him  from  his  imprisonment,  on  this 


Prisoner  rtnumied* 


440       John  Hovet  versus  Thomas  Crane,  Prindpal,  and 
Simeon  Tucker,  Trustee. 


JV^eih. 


A  party  aggrieTed  by  the  opinioD  or  judgmeat  of  the  Court  of  Commoo  Pleu  na* 
dared  upon  any  iaaue  in  taw  or  case  stated  by  the  parties,  where  it  b  not  agreed 
that  the  decision  of  that  court  shall  be  final,  may  bring  the  actioa  before  the  8«- 
prenie  Court  by  appeal,  whether  the  ad  damnum  be  laid  at  more  or  leia  tbaa  one 
hundred  dollars,  and  whether  the  parties  do,  or  do  not,  resenre  a  right  to  waive  in 
the  appellate  court  the  pleadings  joined  or  statement  of  the  case  made  in  the  oooit 
below.  • 

Upon  an  appeal  from  a  judgment  of  the  Court  of  Commoo  Pleas  upon  a  case  sCatedj 
the  form  of  bringing  up  the  action  may  be  by  entering  the  agreed  statement  upon 
the  record,  somewhat  in  the  manner  of  a  special  verdict,  and  the  judgment  of  the 
court  thereon. 

The  answer  of  one  summoned  as  trustee,  denying  that  he  has  in  his  hands  effects  of 
the  principal  defendant,  and  the  prayer  of  the  pbintiff  that  he  may  be  adjudged 
trustee  upon  the  answer,  are  in  substance  the  joinder  of  an  issue,  within  the  mean- 
ing of  St.  1820,  c.  79,  §  4,  allowing  an  appeal  from  a  judgment  of  the  Court  of 
Common  Pleas  in  an  action  **  wherein  any  issue  has  been  joined.** 

Such  issue  between  the  plaintiff  and  the  person  summoned  as  trustee,  is  an  issue  at 
law,  and  therefore  either  party  may  appeal  from  the  judgment  of  the  Court  of  Com- 
mon Pleas  thereon,  although  the  ad  damnum  be  laid  at  a  sum  less  than  one  hundred 
dollars. 

In  assumpsit,  the  ad  damnum  was  fifty-five  dollars.  The 
principal  defendant  was  defaulted  below,  and  the  trustee  being 
charged  upon  his  answer,  appealed  to  this  Court.  A  motion 
was  now  made  to  dismiss  the  appeal,  on  the  ground,  that  the 
statutes  in  force  do  not  warrant  an  appeal  in  this  case. 

Tolman^  in  support  of  the  motion. 

Ltlandy  contra. 

Shaw  C.  J.  delivered  the  opinion  of  the  Court.  The 
right  of  appeal  from  the  Court  of  Common  Pleas  to  this 
Court,  though  originally  simple,  and  though  of  constant  recur- 
rence in  fftactice,  has  become  so  involved  and  complex  by 
reason  of  the  various  legislative  enactments  on  the  subject, 

I  See  Revised  Sut.  e.  Ill,  §  1. 
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(iiat  it  becomes  necessary  to  reexamine  the  several  statutes      Hovej 
with  some  care.  Crane 

Previously  to  the  establishment  of  the  Circuit  Court  of  "" 

Common  Pleas  in  June  1811,  the  right  of  appeal  was  held  to 
exist  in  cases  of  final  judgment,  without  regard  to  tlie  form  of 
such  judgment.  Any  order  or  proceeding  which  disposed  of 
the  cause,  and  placed  the  parties  out  of  court,  as  an  order  to 
dismiss  an  action  on  motion,  was  held  to  be  a  final  judgment,  441 
from  which  an  appeal  might  be  taken.  Tappan  v.  Bruen^  5 
Mass.  R.  193.  But  the  i&w  establishing  the  Circuit  Court  of 
Common  Pleas  limited  the  right  of  appeal  in  personal  actions, 
to  cases  where  the  demand  exceeded  $  100,  and  in  which  an 
issue  of  fact,  or  in  law,  bad  been  joined. 

This  was  soon  changed  by  St,  1813,  c.  174,  by  which  an 
appeal  was  allowed  in  all  cases  originally  commenced  before 
the  Court  of  Common  Pleas,  without  regard  to  the  ad  dam- 
fitfiii,  in  which  an  issue  had  been  joined. 

By  a  subsequent  act,  St.  1817,  c.  185,  some  new  features 
are  introduced  into  the  legislation  upon  this  subject,  which  it  is 
important  to  consider ;  for  though  the  act  itself  has  been  re- 
pealed, these  provisions  have  been  mostly  reenacted,  and  have 
a  material  bearing  upon  existing  acts.  It  provided  that  no  ap- 
peal should  be  allowed  from  the  Court  of  Common  Pleas,  In 
any  personal  action  wherein  the  sum  demanded  did  not  exceed 
$  70.  It  provided,  §  5,  for  alleging  exceptions  as  in  the  sub- 
sequent act.  It  also  provided,  §  6,  that  nothing  in  the  act 
should  deprive  any  party  of  his  writ  of  error,  ioi  any  error  ap- 
pearing of  record,  or  prevent  any  party  aggrieved  by  the  judg- 
ment of  the  Court  of  Common  Pleas  rendered  upon  any  issue 
of  law,  or  case  stated  by  the  parties,  where  it  is  not  agreed 
that  the  decision  of  such  Court  shall  be  final,  from  appealing 
therefrom  to  the  Supreme  Judicial  Court,  as  heretofore,  pro- 
vided there  be  no  agreement  to  waive  the  pleadings ;  but  the 
Supreme  Judicial  Court  shall  decide  the  case  upon  the  .same 
pleadings,  or  agreed  statement. 

As  there  was  an  unlimited  right  of  appeal,  in  all  personal  ac- 
tions originating  in  the  Court  of  Common  Pleas,  before  this 
last  act  passed,  by  St.  1813,  c.  174,  such  right  was  still  pre- 
served in  all  cases,  though  under  $  70,  decided  on  an  issue  in 
VOL.    X.  ^-^  4^ 
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Hofve)  law  or  case  stated.  But  this  right  was  conditional,  and  existed 
Qg^j^^  only  where,  upon  such  issue  in  law  or  case  stated,  there  should 
be  no  right  reserved  to  waive  the  pleadings  and  plead  anew, 
above.  This  excluded  from  the  operation  of  this  saving  clause, 
cases  carried  up  by  the  demurrer  in  common  form,  and  there- 
fore cases  could  not  be  thus  carried  up,  under  this  statute,  un- 
less the  ad  damnum  exceeded  $  70. 
^8  Thus  the  law  stood  till  the  new  organization  of  the  i*ourt 

of  Common  Pleas  under  the  same  system  which  now  exists. 
This  was  effected  by  St.  1820,  c.  79,  which,  in  most  particu- 
lars, is  still  in  force.  By  this  act,  that  court  has  original  and 
exclusive  jurisdiction  of  all  civil  actions,  except  those  in  which 
the  Supreme  Judicial  Court  or  justices  of  the  peace  then  had 
original  jurisdiction.  It  provided,  §  4,  that  any  party  aggriev- 
ed at  the  judgment  of  the  Court  of  Common  Pleas  in  any  real 
action  or  in  any  personal  action  wherein  any  issue  has  been 
joined,  in  which  the  debt  or  damage  demanded  shall  exceed 
$  100,  may  appeal ;  with  suitable  provisions  in  regard  to  costs, 
to  enforce  a  compliance  with  this  limitation,  on  the  part  of  the 
plaintiff*  and  defendant  respectively. 

This  statute  also,  §  5,  like  that  of  1817,  provides,  that  any 
party  aggrieved  by  any  opinion,  direction  or  judgment  of  the 
Court  of  Common  Pleas  in  any  matter  of  law,  may  allege  ex- 
ceptions to  the  same,  which  being  reduced  to  writing  and  al- 
lowed, the  proceedings  shall  thereupon  be  stayed,  and  the 
action  be  entered  in  the  Supreme  Judicial  Court,  who  shall 
have  cognizance  thereof,  and  render  judgment  or  grant  a  new 
trial,  at  the  bar  of  this  Court,  as  law  and  justice  shall  require. 
The  obvious  purpose  of  this  provision  is,  to  enable  any  par- 
ty to  have  a  revision  of  the  opinion  of  the  Court  of  Common 
Pleas,  in  the  Supreme  Judicial  Court,  in  matters  of  law,  where 
the  demand  being  under  $  100,  the  case  is  not  open  to  a  gen- 
eral right  of  appeal,  and  where  the  matter  of  law  does  not  ap- 
pear on  the  record. 

To  bring  a  case  within  this  provision,  it  must  appear  by  the 
record  of  the  Court  of  Common  Pleas,  that  there  was  some 
^^  opinion^^^  "  rftr«cHon,"  or  ^^  judgment ^^^  of  that  court  in 
some  matter  of  law,  and  that  exceptions  were  taken  to  the  same* 
in  writing  and  allowed  by  the  presiding  judge.     Those  requi- 
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5ites  must  be  complied  with,  before  the   Supreme  Judicial       Hovey 
Court  can  take  cognizance  of  such  a  case,  pursuant  to  tnis  stat*       Crane. 
ute,  altbDugh  it  is  no  matter  how  summary  the  exceptions  iray 
be. 

This  statute  also  provides,  §  6,  that  nothing  therein  shall  be 
con8tru3d  to  deprive  any  party  of  his  right  to  a  writ  of  error, 
for  any  error  appearing  of  record,  or  to  prevent  any  party  ag*^ 
grieved  by  the  opinion  or  judgment  of  the  Court  of  Common 
Pleas  rendered  upon  any  issue  at  law,  or  case  stated  by  any  443 
parties,  where  it  is  not  agreed  that  the  decision  of  such  Court 
shall  be  final,  from  appealing  to  the  Supreme  Judicial  Court  as 
heretofore.  This  however  was  originally,  like  the  former,  a 
conditional  right,  and  the  condition  was,  that  upon  such  issue 
at  law  joined,  or  case  slated,  there  should  be  no  right  reserved 
to  waive  the  pleadings,  or  case  made,  in  the  CoOrt  of  Common 
Pleas,  but  that  the  Supreme  Judicial  Court  should  decide 
upon  the  same  pleadings  or  case  stated.  But  by  an  act  passed 
shortly  after,  {St.  1821,  c.  23)  this  proviso  was  expressly  re- 
pealed, whereby  the  right  of  appeal  is  left  unconditional  where 
the  judgment  is  upon  an  issue  in  law  or  case  stated. 

Upon  a  literal  construction  of  the  word  ^'  heretofore,''  as  it 
stands  unrepealed  in  the  statute  of  1820,  a  slight  doubt  might 
arise,  whether  it  intended  the  conditional  right  of  appeal,  exist' 
mg  immediately  before  the  passing  of  this  act,  under  St.  1817, 
or  an  unconditional  right  of  appeal,  as  it  stood  before  the  act 
of  1817.  But,  when  it  is  considered  that  the  statute  of  1320 
superseded  and  in  effect  repealed  the  statute  of  1817,  and  took 
its  place,  and  the  same  condition  was  annexed,  it  is  to  be  pre- 
sumed that  it  was  intended  to  have  the  same  effect ;  that  is, 
that  there  should  be  a  right  of  appeal,  though  the  ad  damnum 
was  under  $  100,  if  the  judgment  was  upon  an  issue  in  law  or 
case  stated,  and  no  right  reserved  to  waive  the  pleadings.  Be* 
sides,  upon  the  literal  construction  supposed,  both  the  proviso 
containing  the  condition  in  St.  1820,  and  the  provision  in  St. 
1821,  repealing  it,  would  be  wholly  nugatory  and  useless 
The  only  reasonable  construction  therefore  is,  that  the  repeal 
of  the  proviso,  by  the  St.  1821,  took  away  the  condition,  and 
left  the  right  of  appeal  absolute,  from  a  judgment  on  an  issue 
in  law,  or  case  stated,  although  there  should  be  a  right  to  waive  , 
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Hoft./  ibe  pleadiDgis,  mutually  reserved  and  conceded.  This  cou- 
Qj^^  struction  is  strengthened  by  the  consideration  that  no  appeal 
"— """""""^  can  be  had,  under  thb  clause,  where  the  demand  is  under 
$  100,  except  by  the  consent  of  both  parties,  without  which 
no  such  right  to  waive  the  pleadings  can  be  reserved.  And 
cases  may  readily  be  conceived,  where  other  considerations 
would  have  more  weight  with  the  parties  than  the  mere  amotait 
444  of  the  ad  damnum ,  where  some  important  right  is  in  contro- 
versy, and  where  both  parties  might  choose  to  go  at  once  to 
the  court  of  last  resort  in  a  mode  the  most  simple  and  attended 
with  the  least  delay  and  expense.  It  seems,  therefore,  that  m 
the  case  of  the  common  demurrer  with  reservation,  in  the 
Court  of  Common  Pleas,  though  the  ad  damnum  be  under 
d  100,  the  action  may  be  carried  to  the  Supreme  Judicial 
Court  by  appeal,  with  a  right  to  plead  anew,  to  take  the  com- 
mon course  of  actions  thus  brought  up,  and  be  open  upon  all 
questions,  as  well  of  law  as  of  fact.' 

A  question  may  arise,  as  to  the  form  in  which  a  judgment 
should  come  up,  which  is  rendered  in  the  Court  of  Common 
Pleas  upon  a  case  stated.  The  matter  giving  the  court  above 
jurisdiction,  should  regularly  appear  upon  the  record.  Com- 
monly an  agreed  statement  of  facts  does  not  appear  upon  the 
record,  but  the  parties  agree  to  a  nonsuit  or  default,  as  the 
court  may  decide  on  the  facts,  and  in  such  case,  the  record 
shows  only  the  nonsuit  or  default,  and  the  judgment  thereon. 
But  as  the  statute  recognizes  a  case  stated,  as  the  foundation 
upon  which  a  judgment  may  be  rendered,  as  it  is  a  suitable  and 
convenient  mode,  and  well  adapted  to  accomplish  the  purpose 
of  a  judgment,  that  of  showing  what  the  decision  of  the  court 
is,  and  the  all^ations  and  facts  upon  which  it  is  founded,  we 
can  perceive  no  objection  to  entering  the  agreed  statement 
upon  the  record,  somewhat  in  the  manner  of  a  special  verdict, 
and  the  judgment  of  the  court  thereon.  The  record  might  pro- 
ceed in  the  usual  form,  setting  forth  the  parties,  the  declara- 
tion, the  appearances,  the  continuances,  and  that  at  such  a  term 
the  parties  agreed  upon  a  statement  of  facts,  signed  by  their 
respective  attorneys,  of  the  following  tenor  to   wit, 

>  Sae  ^Mott  t.  WUeif,  17  Piek.  381 ;  Stat  1840,  e.  87,  {  6i 
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(enteriDg  it  at  length)  and  thereupon  respectively  prayed  the       Hovey 
judgment  of  this  Court.     The  judgment  of  the  court,  together       Crane. 
with  the  claim  of  an  appeal  and  recognizance  in  common  form,  — — ^ 
might  then  be  added,  by  which  the  record  would  be  complete. 

To  apply  these  principles  and  various  statute  provisions  to 
the  case  under  consideration,  the  question  arises,  whether  a 
trustee  in  a  case  where  the  demand  is  under  $  100,  who  is 
charged  upon  his  answer,  or  a  plaintiff  in  like  case,  where  the 
trustee  is  discharged,  can  appeal.  This  depends  upon  the 
consideration  whether  the  decision  of  the  court,  charging  or  44A 
discharging  a  trustee,  is  a  judgment  rendered  upon  an  i$mi 
jinnedj  and  if  so,  whether  it  is  an  issue  in  law. 

This  question  is  not  without  difficulty,  inasmuch  as  the  point 
contested  between  the  plaintiff  and  trustee,  is  not  upon  an  issue 
in  its  strict  technical  sense.  It  seems  however  very  clear,  that 
a  trustee  may  be  considered  as  a  party  to  a  suit,  and  in  fact  he 
is  often  the  most  interested  party,  defending  his  own  rights 
against  adverse  claims.  As  such  he  may  be  aggrieved  at  the 
judgment  of  the  Court  of  Common  Pleas,  and  according  to  the 
whole  course  of  the  policy  of  our  law,  he  is  entitled,  in  some 
form,  to  the  opinion  and  decision  of  the  court  of  last  resort, 
upon  his  legal  rights.  He  is  within  the  letter  of  the  statute,  as 
a  party  aggrieved,  if  the  question,  whether  trustee  or  not,  be 
considered  as  a  question  arising  upon  an  issue  joined. 

We  think  that  this  may  be  considered  a  question  arising 
upon  an  issue,  within  the  meaning  of  these  statutes.  The 
statute  seems  to  have  intended  to  distinguish  between  a  decision 
upon  motion,  or  other  collateral  or  interlocutory  proceeding, 
and  a  final  adjudication  of  the  very  matter  of  law  or  fact  in 
controversy. 

At  common  law,  parties  are  said  to  be  at  issue,  when  in  the 
course  of  pleading  they  come  to  a  point,  whether  of  law  or 
fact,  which  is  affirmed  on  one  side,  and  deniea  on  the  other. 
This,  no  doubt,  applies  primarily  to  an  issue  in  the  course  of 
pleading  according  to  the  forms  of  the  common  law.  But 
where  a  statute  is  manifestly  designed  to  secure  a  beneficial 
privilege,  in  a  manner  consonant  to  the  whole  course  of  legal 
policy,  it  should  have  a  liberal  construction  to  effect  the  in- 
tended purpose.     The  question  between  the  plaintiff  and  th^ 
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Horey       trustee  is  substantially  an  issue.     The  trustee  is  called  upon  it 
Crane.       surrender  certain  money  or  property.     He  contests  the  claim 
"  His  only  mode  of  pleading,  and  that  must  be  in  writing,  is  his 

answer  and  submission,  and  a  dental  that  he  is  trustee.  The 
plaintiff,  by  his  prayer  for  judgment  upon  the  answer,  in  effect, 
if  not  in  form,  reiterates  his  assertion^  that  he  is  trustee,  which 
is  in  substance  the  joinder  of  an  issue. 

What  renders  this  reasoning  the  more  satisfactory  is,  that 
such  is  believed  to  have  been  the  uniform  practice  under  the 
446        statute,  as  well  since  the  right  of  appeal  has  been  limited  to 
cases  in  which  issue  has  been  joined,  as  before.* 

There  would  seem  therefore  to  be  little  doubt,  that  a  trustee, 
if  charged,  or  a  plaintiff,  if  the  trustee  be  discharged,  would 
have  a  right  of  appeal,  where  the  ad  damnum  is  above  $  1 00. 
Still  the  question  recurs,  whether  such  right  exists  where  the 
ad  damnum  is  under  that  sum  ;  and  it  depends  upon  this, 
whether  the  issue  upon  the  trustee's  answer  is  an  issue  in  lau. 

The  matter  in  issue  is  the  point  controverted.  On  the  trus- 
tee's answer  the  facts  cannot  be  controverted.  The  answer  is 
conclusive,  and  if  the  facts  are  falsely  stated,  the  only  remedy 
is  by  a  separate  action,  in  which  they  may  be  controverted. 
For  the  purposes  of  the  decision  in  the  original  case  they  are 
taken  as  true.  The  only  point  controverted  therefore  is,  the 
liability  of  the  trustee  to  be  charged  upon  the  facts  disclosed, 
and  this  is  clearly  a  question  of  law.  The  result  is,  that  the 
point  asserted  on  the  one  side  and  denied  on  the  other,  is  an 
issue  in  law,  from  a  judgment  upon  which  the  party  aggrieved 
may  appeal,  although  the  amount  demanded  is  less  than  one 
hundred  dollars. 

Motion  averrukd,  and  the  appeal  sustained, 

*  See  Riekardt  ▼.  JiHen  and  TntsUe,  8  Pick.  406. 
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The  Inhabitants  of  Milton  versus  The  First 

CONOREGATIONAL   PaRISH    IN    MiLTON. 

A  grant  which  10  void,  w  oevertheleM  evidence  of  the  natoie  end  extent  of  the  dnia 
cf  a  party  melting  an  entry  under  it. 

la  1660  the  proprietor!  of  conunon  bad  in  Doreheiter,  paeted  a  vote  giving  aad 
letting  apart  400  acrea  of  the  common  kind,  one  half  for  the  use  and  maintenance 
of  the  ministry  to  the  inhabitants  of  Dorchester  living  on  the  northwest  side  vt 
Nepooset  river,  and  the  other  half  to  the  inhabiunts  of  Dorchester  liviog  oa  the 
southeast  side,  to  lie  improved  L.*  the  use  of  the  ministry  there.  In  1682  the 
inhabitants  of  the  southeast  side  were  incorporated  as  a  town  by  the  name  of 
Milton,  and  a  partition  of  the  400  acres  **  formerly  laid  out  for  the  maiatenaaoe 
of  the  ministry  in  both  towns,"  was  made  by  Dorchester  and  Milton,  and  Miltoa 
entered  open  the  part  set  off  to  that  town  in  severalty,  and  held  the  same  and 
received  the  income  thereof  until  1818  ;  when,  in  conformity  to  a  vote  of  the 
town,  the  congregational  inhabitants  not  belonging  to  any  society  out  of  the  town, 
were  incorporated  as  the  first  parish,  with  all  the  parochial  rights  and  duties  pre- 
viously appertaining  to  the  town,  and  the  parish  entered  upon  the  land  set  off  to 
Milton  as  above  mentioned.  It  was  held,  that  the  town  of  Milton  took  the  bind  ia 
its  parochial  capacity,  and  that  upon  the  incorporation  of  the  parish  the  land  be* 
longed  to  the  parish. 

As  the  town  of  Bliltout  before  the  inoorporatioB  of  the  parish,  made  provision  br 
the  support  of  a  minister,  the  fiict  that  the  income  of  the  kind  was  not  alwayi 
specifically  applied  towards  the  payment  of  his  salary,  but  was  sometimes  paid 
into  the  town  treasury,  was  held  not  to  disprove  a  seisin  in  the  town  for  the  use  of 
the  ministry. 

This  was  a  writ  of  entry,  in  which  the  demandants  claimed 
about  100  acres  of  land  in  Milton.  They  counted  upon  their 
own  seisin  within  thirty  years  and  a  disseisin  by  the  tenants. 
The  tenants  pleaded  that  they  did  not  disseise  the  demandants, 
and  claimed  to  hold  the  land  in  their  own  right. 

The  parties  stated  a  case. 

Prior  to  1659,  the  township  of  Dorchester  included  all  the 
territory  which  was  comprehended  within  the  towns  of  Dor- 
chester and  Milton,  before  the  annexation  of  a  part  of  Brain- 
tree  to  Milton  ;  and  the  part  of  Dorchester  lying  on  the  south- 
erly side  of  Neponset  river,  which  was  in  1 662  incorporated  as 
the  town  of  Milton,  was  called  (Jnkataquissett  or  Unquity. 

On  the  records  of  Dorchester  there  is  an  entry,  that  at  a 
meeting  of  the  proprietors  of  certain  common  lands,  in  Dor- 
chester, in  1659,  a  vote  was  passed,  *'that  they  do  freely  give, 
sequester  and  set  apart  for  ever,  400  acres  of  land,  that  if. 
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Milton  200  acres  thereof,  to  be  improved  from  time  to  time  for  the 
First  Iparish  "^^  ^"^  maintenance  of  the  ministry,  to  the  inhabitants  of  Dor- 
in  Milton.  Chester  that  live  on  the  northwest  side  of  the  river  Neponset, 
and  the  other  200  acres  to  the  inhabitants  of  Dorchester  that 
live  on  the  southeast  side  of  the  said  river  Neponset,  to  be  iro* 
proved  for  the  use  of  the  ministry  there  from  time  to  time ; 
and  the  donors  do  declare,  that  the  land  aforesaid  shall  not  be 
given  or  any  way  made  over,  alienated  or  sold,  directly  or  in- 
directly, to  any  minister  or  any  other  person  or  persons  what- 
soever, as  to  them  and  their  heirs,  executors  or  assigns,  but 
shall  remain  anci  continue  to  be  improved  for  the  use  above- 
said." 

Afterwards  the  town  of  Dorchester  gave  their  consent,  that 
the  part  of  the  town  lying  on  the  southeast  side  of  Neponset 
river  should  be  set  off  into  a  separate  town,  upon  certain  con- 
ditions, one  of  which  was,  ^Mhat  all  that  land,  or  any  of  their 
estates  inhabiting  upon  the  land  lately  reserved  for  the  main- 
tenance of  the  ministry  in  Dorchester,  both  it  or  they,  shall 
not  be  charged  to  any  common  charges  by  our  neighbours  at 
Unquity."  The  part  of  Dorchester  above  specified,  was  b- 
corporated  accordingly,  in  1662,  by  the  name  of  Milton. 

In  1663,  a  partition  of  the  400  acres  ^^  formerly  laid  out  for 
the  maintenance  of  the  ministry  in  both  towns,"  was  made  by 
mutual  consent,  and  the  demanded  premises  are  a  part  of  the 
land  set  off  to  the  town  of  Milton  as  their  share,  to  be  held  in 
severalty ;  and  the  town  entered  upon  the  lands  set  off,  and 
held  the  same  in  severalty  from  the  time  of  the  partition  until 
the  year  1818,  during  all  which  period  the  lands  were  leased 
from  time  to  time  and  the  proceeds  thereof  were  paid  into  the 
treasury  of  the  town. 

In  regard  to  the  manner  in  which  the  town  of  Milton  had 
managed  the  lands  and  applied  the  income  thereof,  until  pos- 
session was  uken  by  the  parish,  the  demandants  referred  to 
the  town  records.  By  these  it  appeared,  that  from  1783  to 
1794  the  Rev.  Nathaniel  Robbins  was  taxed  for  ^'ministerial 
land  ;"  and  in  1802  the  Rev.  Joseph  McKean  was  taxed  for 
*' town's  land."  In  1756  the  town  chose  a  committee  to  let 
out  the  **  church  land  "  for  one  year.  In  1767  it  was  voted 
that  a  committee  let  the  '^church  land"  for  seven  years. 
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ind  that  they  reserve  liberty  to  the  town  to  build  a  house  and  Milton 
barn  on  the  ^'  church  land."  In  1764  a  committee  was  chosen  pirst^Puiib 
to  let  out  the  "  church  land  "  for  three  years,  and  another  in  MUton. 
committee,  to  see  if  it  was  best  to  fence  off  any  part  of  the 
^'  church  land."  In  1758  it  was  voted,  that  the  selectmen  sell 
the  timber  and  bark  on  some  few  trees  at  the  south  corner  of 
the  ^'  church  land  for  the  use  of  the  town."  In  1762  it  was 
voted,  that  8.  Clap  have  old  stumps  and  brush  in  the  **  church 
land."  In  1778  it  was  voted  to  sell  all  the  wood  on  the  ^^  min- 
isterial land."  In  1782  a  committee  was  chosen  to  lease  out 
the  '^  ministerial  land  "  in  such  parcels,  for  such  time  and  upon 
such  terms,  as  they  should  think  most  conducive  to  the  interest 
of  the  town.  In  1783  the  selectmen  were  appointed  a  com- 
mittee to  settle  with  any  person  who  had  cut  or  carried  off  any 
timber  from  ^^the  town's  ministerial  land."  In  1785  and  1786 
t  was  voted,  that  the  proceeds  of  the  sale  of  trees  and  wood 
on  the  ministerial  land  be  applied  to  the  payment  of  sums  due 
from  the  town  to  R.  Houghton,  B.  Wadsworth  and  Col.  Bad* 
lam.  In  1799  a  committee  reported,  that  they  had  leased  two 
acres  of  the  ministerial  land  to  Lemuel  Gulliver  for  one  hun- 
dred years,  for  $  126*34,  which  money  they  had  received  ; 
and  the  town  voted  that  the  committee  pay  the  money  into  the 
town  treasury.  In  1807  a  committee  was  authorized  to  sell  off 
such  part  of  the  wood  standing  ^^  on  the  ministerial  or  town's 
land,"  as  they  might  judge  would  be  for  the  interest  of  the 
town,  and  likewise  to  give  the  overseers  of  the  poor  liberty  to 
take  such  wood  from  the  land  for  the  use  of  the  poor,  as  would 
best  promote  the  town's  interest. 

The  tenants  likewise  referred  to  several  votes  of  the  town. 
In  1751  it  was  voted  that  the  committee  ^'chosen  to  let  out 
the  church  land,  should  be  empowered  to  let  to  Mr.  Nathaniel 
Robbins  twenty-five  acres  of  the  church  land,  besides  the 
church  meadow,  during  his  being  our  minister."  On  the  set- 
tlement of  Rev.  Mr.  Robbins  it  was  agreed  between  him  and 
the  town  of  Milton,  that  his  salary  should  be  ^^  the  sum  of  652. 
13t.  4d.  lawful  money,  each  year  yearly,  so  long  as  he  con- 
tinues our  minister ;  the  rent  of  Milton  ministerial  land  to  b^ 
part  of  said  yearly  sum."  In  May  1779,  it  was  voted,  that 
^^  the  Rev.  Mr.  Robbins's  salary  for  the  present  year  shall  be 

457 


Digitized  by  VjOOQIC 


450 


NORFOLK. 


Milton 

V, 

First  Pariflh 
m  Milton. 


Jan.  lOlA, 

1831, 
ir  Suffolk. 


461 


made  equal  to  the  sum  for  which  the  ministerial  land  rented  in 
March  last." 

The  town  of  Milton  composed  a  single  territorial  and  con- 
gregational parish  until  February  1818)  and  transacted  their 
municipal  and  parochial  concerns  under  one  organization.  Id 
1817  the  town  voted  that  application  be  made  to  the  legisla- 
ture to  incorporate  as  a  parish,  all  the  congregational  inhabi- 
tants not  belonging  to  any  religious  society  out  of  the  town. 
and  to  provide  in  the  act  of  incorporation,  that  all  the  duties 
and  obligations  of  a  parochial  or  ministerial  nature,  then  bind- 
ing on  the  inhabitants  of  the  town,  should  devolve  and  be  bind- 
ing on  the  parish,  and  that  all  the  rights  and  immunities  of  a 
parochial  or  ministerial  nature  then  appertaining  to  the  town, 
should  enure  to  and  vest  in  the  parish.  An  act  of  incorpora- 
tion was  passed  on  February  19ih,  1818,  (St.  1817,  c.  132,) 
in  conformity  to  the  vote,  and  the  second  section  provides, 
that  the  parish  shall  be  deemed  to  be  successor  to  the  town,  as 
far  as  relates  to  parochial  proceedings,  rights,  immunities,  du- 
ties, contracts  and  undertakings  ;  ''  provided  that  nothing  here- 
in contained,  shall  be  construed  to  divert  the  use  of  the  minis- 
terial lands  in  said  town,  from  the  intention  of  the  donors,  as 
expressed  in  the  original  appropriation  thereof,  or  as  altering 
or  affecting  the  title  of  any  such  real  estate.'' 

After  the  passing  of  the  act  of  incorporation,  the  parish  en- 
tered upon  and  held  the  demanded  premises,  by  their  officers 
and  agents,  leased  the  same  from  time  to  time  for  their  benefit, 
and  have  ever  since  taken  the  profits  of  the  same. 

Judgment  was  to  be  rendered  upon  a  nonsuit  or  default,  as 
the  Court  should  direct. 

Stearns  and  Churchill^  for  the  demandants.  The '  vote  in 
1659,  of  the  proprietors  of  common  lands  in  Dorchester,  was 
void  as  a  grant,  for  uncertainty  in  regard  to  grantees.  4  Dane's 
Abr.  126,  c.  1 10,  art.  3,  §  9  ;  Hombeck  v.  Wtstbrook^  9 
Johns.  R.  73  ;  Co.  Lit.  3  a  ;  6  Vin.  Abr.  264,  Corpcration$, 
Fy  pi.  7,  cites  7  Edw.  4.  30  ;  Barker  v.  Wood^  9  Mass.  R. 
419  ;  BeaUy  v.  Kurtz,  2  Peters,  666. • 

The  inhabitants  of  Milton,  either  as  claiming  under  a  void 


See  Thomas  ▼.  MaraJ^UU^  anU,  p.  364. 
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fgrnnty  or  as  entering  on  vacant  land,  acquired  a  fee  simple  ab>       Milton 
solute,  by  disseisin.     BuckUr^s  casty  2  Co.  55  ;  1  Preston  f^g^  Parist 
on  Abstracts,  326  ;  Blunden  v.  Baugh^  Cro.  Car.  302 ;  Co.    JnMjUop. 
Lit.  330  by  367  a,  327  6  ;  Higbee  v.  iZtce,  5  Mass.  R*  352. 
They  are  not  even  geographically  the  successors  of  ^'  the  in- 
habitants that  live  on  the  southeast  side  of  the  river  Neponset,'' 
since  a  part  of  Braintree  has  been  annexed  to  the  town  of 
Milton. 

The  use  which  the  town  made  of  the  land  proves  that  they 
took  it  in  their  municipal  character.  For  three  quarters  of  a 
century  there  is  nothing  on  their  records  showing  that  it  was 
in  any  way  connected  with  the  support  of  the  ministry,  and  it 
appears  from  their  votes  that  they  considered  it  as  their  prop- 
*»rty  for  all  purposes. 

The  grant  is  not  within  Prov.  St.  28  Geo,  2,  c.  9,  respect- 
ing donations  to  pious  and  charitable  uses. 

S.  Hubbard  and  Metcalfe  for  the  tenants.  The  original 
grant,  whether  void  or  not^  and  the  partition  in  1663,  were  for 
the  use  of  the  ministry,  and  the  town  of  Milton  entered  on  the 
land  in  their  parochial  character,  under  this  partition,  and  with' 
reference  to  it,  and  so  held  the  land  for  one  hundred  and  fifty 
years.  Dillingham  v.  Snowy  5  Mass.  R.  547  ;  JlusHn  v. 
ThomaSy  14  Mass.  R.  333  ;  Cochran  v.  Camden,  15  Mass.  R. 
296  ;  Jewett  v.  Burroughsy  ibid.  464  ;  Harrison  v.  Bridge-- 
tony  16  Mass.  R.  16  ;  Medford  v.  Pratty  4  Pick.  222 ;  Fir^ 
Par.  in  Winthrop  v.  Winthropy  I  Greenl.  208  ;  Mna  v, 
Plummery  3  Greenl.  88  ;  Sedgwick  v.  Petrce,  2  Root,  431  , 
Hanchett  v.  Kingy  4  Day,  360  ;  Mervin  v.  Camp^  3  Connect. 
R.  35.  There  is  no  evidence  of  a  perversion  of  the  grant, 
unless  in  one  instance,  where  wood  was  appropriated  to  the 
poor ;  but  so  long  as  the  town  made  suitable  provision  for  the 
support  of  the  ministry,  it  is  immaterial  whether  the  specific 
income  of  the  land  was  or  was  not  applied  to  that  purpose. 
Thompson  t.  Caih.  Cong.  Soc.  in  Rehobothy  4  Pick.  469. 

The  grant  was  not  void  for  want  of  definite  grantees  ;  but 
the  Court  will  hold  that  the  grantors  stood  seised  to  the  use  of 
the  inhabitants  of  Dorchester  and  Milton.  Shapleighv.  Pil$» 
burjfy  1  Greenl.  271 .  And  if  the  inhabitants  on  the  south  side 
of  the  river  were  not  competent  to  take  at  the  time,  yet  when         45S 
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Milton      they  became  so  by  being  incorporated,  the  right  vested  lo 
Piwt  Parish  ^©m.     Patoht  v.  Clark^  9  Cranch,  292;  Society  for  Propagth 
inMiltoiu     tion  of  the  Gospel^  ^c.  v.  Pawlett^  4  Peters,  502  ;  DartmotUh 
College  V.  Woodward^  4  Wheat.  692. 

The  tenants  are  successors  of  the  town,  or  more  properly 
are  the  same  body  in  regard  to  this  land.  Their  act  of  incor- 
poration, in  pursuance  of  the  vote  of  the  town,  is  an  estoppel 
upon  the  town.  Union  Baptist  Society  v.  Candia^  3  N.  Haaip. 
R.  20  ;  Parsonsfield  v.  Dalton,  5  Greenl.  217. 

Putnam  J.  afterward  drew  up  the  opinion  of  the  Court.* 
There  is  no  doubt  concerning  the  intention  of  the  proprietors 
of  the  common  lands  in  Dorchester.  Whether  their  vote  op- 
erated as  a  grant  oi  not,  it  is  clear  that  they  intended  to  appro- 
priate the  four  hundred  acres  of  land  for  the  support  of  the 
ministry.  The  town  of  Milton  was  incorporated  in  three  or 
four  years  after  the  vote  of  the  oroprietors,  and  if  they  had 
no  corporate  capacity  to  take  and  hold  the  land  before  they 
were  incorporated,  they  certainly  bad  afterwards.  We  find 
the  town  of  Milton,  immediately  after  they  were  incorporated, 
engaged  in  making  partition  of  the  land  with  Dorchester.  They 
entered,  claiming  under  the  grant  of  the  proprietors,  which, 
although  it  may  have  been  void  by  reason  of  the  incapacity  of 
the  grantees  to  take,  was  yet  good  to  show  the  extent  and 
nature  of  the  claim  which  was  made  under  it.^  The  town 
recognized  the  pious  use.  They  claimed  to  hold  the  fee  sim- 
ple estate  in  conformity  to  the  intent  of  the  proprietors  of  the 
common  land,  and  have  continued  to  be  seised  of  the  same 
until  by  their  own  consent  the  parish  was  incorporated  and  be- 
came the  successor  of  the  town. 

We  do  not  question  but  that  the  town  might  have  acquired 
a  title  by  disseisin,  and  an  exclusive  adverse  occupation  for  a 
period  beyond  the  statutes  of  limitation.  But  the  facts  in  the 
case  will  not  warrant  that  ground  of  argument,  which  has  been 
so  strongly  ui^ed  for  the  denOandants. 

The  town,  in  their  records,  have  spoken  of  the  property  as 
church  land  ;  sometimes  as  ministerial  land ;  and  in  1807,  it  is 


)  C.  J.  did  not  sit  in  the  cauie. 
>  Sae  TyUr  v.  Hamnumd,  11  Pick.  193;  Beaek  v.  SiUtim,5  Vftnnoirt  R 
f09;  Mto,  307,  note  1. 
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called  ministerial  or  town's  land.     In  one  sense  it  was  the       Milton 
U)wn'8  land.     They  were  seised  of  it,  but  it  was  a  seisin  for  pj„^  ^t^ah 
the  use  of  the  ministry.  in  Milton. 

The  town  has  generally  applied  the  rents  directly  towards 
the  payment  of  the  salary  of  the  minister  ;  but  sometimes  the 
rents  and  income  were  paid  into  the  town  treasury.  But  the 
town  were  better  enabled  to  pay  the  salary.  It  made  no  dif- 
ference whether  the  very  money  which  was  received  from  the 
rents  was  paid  to  the  minister,  or  he  was  paid  by  other  funds 
and  the  rents  applied  to  other  purposes. 

And  we  are  satisfied  that  this  case  does  not  come  within  the 
statute  of  1754,  relating  to  pious  uses.  The  land  was  not 
granted  to  the  use  of  the  ministers,  or  to  the  poor  of  the 
church,  or  to  the  deacons.  Nor  was  it  necessary  to  call  in  the 
aid  of  that  statute,  for  the  town  had  a  parochial  corporate  ca- 
pacity to  take  and  hold  real  estate,  to  enable  them  to  carry  on 
the  work  of  the  ministry. 

There  is  no  evidence  of  such  a  misappropriation  as  would 
have  caused  a  forfeiture,  if  the  land  bad  been  claimed  for  that 
reason  by  the  donors.  From  the  first  to  the  last,  the  original 
pious  intent  has  been  recognized  and  pursued.  At  last,  the 
town  requested  the  legislature  to  incorporate  the  parish,  with  a 
provision  ^^  that  all  the  duties  and  obligations  of  a  ministerial 
nature  then  binding  on  the  town,  should  devolve  and  be  bind- 
ing on  the  parish."  The  parish  became  bound  to  support  the 
ministry  as  the  town  had  been,  and  it  had  a  right  to  the  minis- 
terial property  to  aid  them.  But  if  the  demandants  recover, 
they  will  take  the  fund  and  leave  the  duty  to  the  parish.  For 
the  demandants  claim  to  have  the  lands  discharged  from  all 
obligation  to  appropriate  the  rents  and  income  to  the  use  of  the 
ministry. 

We  think  the  former  acts  of  the  town  are  entirely  contrary 
to  their  present  claim.  More  than  a  century  and  a  half  has 
passed  away  since  they  entered  into  the  land  and  took  it  as 
land  that  had  been  laid  out  for  the  use  of  the  ministry.  They 
did  not  then  pretend,  and  they  have  never  since  declared,  un« 
til  the  present  claim,  that  they  were  seised  for  any  other  use. 
The  parish,  in  virtue  of  the  act  of  incorporation,  has  succeed- 
ed to  the  town  in  regard  to  all  ministerial  rights  and  duties  and 


Digitized  by  VjOOQIC 


454  NORFOLK. 

Milton       they  have  by  their  records  recognized  the  original  inteotion 
i^^irst  PkriBh  ^hich  they  declare  shall  be  carried  into  effect. 
in  Milton.         We  are  all  very  clearly  of  opinion,  that  under  the  circum- 
stances proved  in  this  case,  the  demandants  are  not  by  law  en* 
titled  to  recover.     They  are  to  become  nonsuits  and  costs  are 
to  be  recovered  by  the  tenants.^ 


The  President,  &c.  of  the  Plymouth  Bank  versus 
The  President,  &c.  of  the  Bank  op  Norfolk. 

VThether  a  hy-iaw  of  a  Iwnk,  by  which  the  stock  oT  each  member  af  the  coqionitMNi 
i«  pledged  for  aoy  money  which  he  may  at  any  time  owe  (he  bank,  ia  valid  mm 
against  other  creditor!  of  the  atockliolder,  quare. 

The  plaintiffa  haTing  gone  with  a  slierifT  to  atuch  the  tharet  of  a  stockhokier  in  a 
bank,  was  informed  by  the  cashier,  that  by  viitue  of  such  a  by-hw  the  sfaarea  of 
the  stockholder  were  pledged  to  die  bank  for  their  fnll  value,  as  secarity  for  a  kiao 
made  to  him,  and  likewise  that  Iw  Imd  assigned  the  shares  to  another  eraditor 
who  had  exhibited  tlie  assignment,  ilie  certificate  of  stock  and  a  power  of  attorney 
to  transfei'  the  same,  and  that  sudi  creditor  had  made  a  demand  on  the  bank  to 
have  the  shares  transferred  on  their  books,  which  they  had  refused,  claiming  to 
hold  the  shares  as  pledged  to  themselves  ;  the  plaintiffs  nevertheless  caused  the 
sherifi'  to  attach  the  shares,  and  they  were  afterwards  sold  on  tlie  plaintiffs'  exeeii- 
tion  against  the  stockholder  and  were  bought  by  the  plaintiffs.  In  an  action  by  tlie 
pbiintiffs  against  the  hank  for  refisiing  to  transfer  the  shares  to  them,  it  was  ktU^ 
that  either  the  pledge  to  the  bank  or  the  assignment  to  the  other  creditor  was  valid, 
and  so  the  plaintiffs  had  no  cause  of  action  against  the  bank. 

Where  the  owner  of  stock  in  a  bank  assigns  the  same  to  two  persons,  and  gives  one 
of  them  a  power  of  attorney  to  transfer  the  same  on  the  books  of  the  hank,  aneh 
power  is  valid  ;  and  whether  the  attorney  is  thereby  authoriaed  to  make  (he  trna^ 
fer  to  both  of  the  assignees,  or  to  himself  abne,  is  immaterial. 

This  was  an  action  on  the  case  against  the  (]efen(]ants,  for 
not  transferring  to  the  plaintiffs  thirty  shares  in  the  capital  stock 
of  the  Bank  of  Norfolk. 

At  the  trial,  before  Morton  J.,  it  appeared  that  one  Langdon 
was  an  original  subscriber  to  the  stock  of  the  Bank  of  Norfolk, 
for  thirty  shares,  and  was  present  at  the  passing  of  the  by-law5 
of  that  bank,  and  consented  to  the  2>ame.  The  9th  by-law 
provides,  that  the  stock  of  any  member  of  the  corporation 

I  See  First  Parish  in  Medford  y,M9dford,  21  Pick.  199;  Firwl  Pmak  tn 
f  y.  Smith,  MFick.  297. 
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shall  be  transferable  only  at  the  bank  ;  and  this  is  stated  in  the 
certificates  of  stock.  The  12tb  by-law  is  as  follows : — ^'  The 
stock  of  every  member  of  this  corporation  shall  be  considered 
and  hereby  is  pledged  to  the  corporation  for  any  or  all  moneys 
which  such  member  may  at  any  time  owe  the  bank,  and  the 
board  of  directors  may,  if  they  see  fit,  refuse  to  make  any 
transfer  or  pay  any  dividend  upon  the  stock  of  any  member 
who  may  be  so  indebted,  until  such  debt  be  fully  discharged." 

On  March  14th,  1827,  Langdon  offered  his  note  of  that 
date,  at  four  months,  for  $4000,  indorsed  by  Walley  &  Fos- 
ter, to  the  Bank  of  Norfolk,  for  discount,  and  a  discussion  tak- 
ing place  among  the  directors  on  the  subject  of  the  note,  the 
agent  of  Langdon  said  there  would  be  no  risk  in  discounting  it 
for  the  sum  of  $  3000,  as  Langdon  had  thirty  shares  in  the 
capital  stock  of  the  bank,  amounting  to  that  sum,  which  would 
be  held  by  the  by-laws  as  security  for  the  note  ;  and  this  fact 
being  ascertained  by  a  reference  to  the  books,  the  note  was 
discounted  for  the  sum  of  $  3000.  Before  the  expiration  of 
the  four  months,  Langdon  became  insolvent,  and  the  .directors 
thereupon,  to  wit,  on  the  18th  of  April,  1827,  ordered  the 
cashier  not  to  transfer  the  shares  nor  pay  any  dividend  there- 
on, until  the  note  should  be  paid.  The  note  remains  unpaid, 
the  indorsers  as  well  as  the  maker  having  become  insolvent, 
and  the  defendants  have  no  security  for  the  same,  except  these 
shares. 

On  the  same  18th  of  April,  Langdon,  bona  fide  and  for  an 
adequate  consideration,  assigned  all  his  right,  title  and  interest 
!n  the  thirty  shares  to  David  Low  and  Thomas  Cordis,  and  as 
a  part  of  the  same  transaction,  executed  a  power  of  attorney 
to  Low,  upon  the  back  of  the  certificate,  for  transferring  the 
same  shares  upon  the  books  of  the  bank ;  and  on  the  19th  of 
April,  Low  presented  the  assignment  and  power  at  the  bank, 
and  demanded  of  the  cashier  to  transfer  the  shares  into  the 
name  of  Low,  upon  the  books  of  the  bank,  but  the  cashier 
refused,  and  informed  Low  that  the  bank  held  the  shares  as 
pledged  for  the  payment  of  the  note  above  mentioned,  and  ex- 
hibited to  him  the  12th  article  of  the  by-laws. 

On  the  21st  of  April,  the  plaintiffs  caused  a  writ  of  attach- 
ment to  be  sued  out  against  LangdcTi,  and  delivered  the  same 
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to  a  deputy  •sheriff  for  service.  The  officer  called  at  the  bank 
with  Alexander  Bliss,  the  plaintiffs'  attorney,  for  the  purpose 
of  attaching  the  thirty  shares  as  ihe  property  of  Langdon,  and 
was  there  informed  by  the  cashier,  that  the  shares  were  held 
by  the  bank  as  pledged  for  the  payment  of  the  note  before 
mentioned  ;  and  also  that  the  title  of  Langdon,  if  he  had  any. 
had  been  assigned  to  Low  and  Cordis,  and  that  they  had  de- 
manded that  the  shares  should  be  transferred  into  tlie  name  oi 
Low,  and  that  the  bank  had  refused  in  the  manner  and  for  the 
cause  above  stated.  The  cashier  delivered  to  the  officer  a 
memorandum  of  the  number  of  the  certificate  of  the  shares, 
supposing  the  statute  made  it  his  duty  to  do  so,  and  also  deliv- 
ered a  copy  of  the  by-law  to  the  plaintiffs'  attorney,  after  read- 
ing the  same  in  their  presence  and  hearing.  The  officer  nev- 
ertheless, in  pursuance  of  orders  from  Bliss,  proceeded  to  at- 
tach Langdon's  interest  in  the  shares.  The  plaintiffs  after- 
wards obtained  judgment  and  execution  against  Langdon,  and 
the  shares  were  seized  and  sold  upon  the  execution.  At  the 
time  an/d  place  appointed  for  the  sale.  Cordis  and  the  agent  of 
the  Bank  of  Norfolk,  in  the  hearing  of  the  company  assem- 
bled, severally  forbid  the  sale,  but  the  officer  proceeded  to  seU 
the  interest  of  Langdon  in  the  shares,  and  the  same  was  bid 
off  by  B.  Hedge,  as  agent  for  the  plaintiffs,  as  appears  by  the 
return  upon  the  execution,  a  copy  of  which  was  left  with  the 
cashier  of  the  Bank  of  Norfolk  ;  and  Hedge  thereupon  de- 
manded a  transfer  of  the  shares  to  the  plaintiffs,  which  was  re- 
fused for  the  causes  above  mentioned,  and  a  copy  of  the  12lh 
article  of  the  by-laws  was  given  to  Hedge. 

Upon  these  facts  the  jury  were  instructed,  that  the  by-law 
was  valid  and  effectual  to  justify  the  defendants'  refusal  to 
transfer  the  shares  to  the  plaintiffs ;  and  that  if  there  was  any 
defect  in  the  by-law,  yet  the  assignment  to  Low  and  Cordis 
and  the  proceedings  under  the  same,  being  prior  in  point  of 
time,  must  be  preferred,  and  would  exclude  the  claim  of  the 
plaintiffs. 

A  verdict  for  the  defendants  was  taken  by  consent.  If  the 
direction  of  the  judge  was  right,  or  if  upon  these  facts  the  de- 
fiMidants  were  entitled  to  a  verdict,  then  the  verdict  was  to 
•land ;  otherwise  a  new  urial  was  to  be  granted. 
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Manny  Tor  the  plaiDtiffs.  The  by-law  by  which  the  defend-  Plymouth 
ants  claim  to  hold  stock  to  cancel  a  debt  of  a  stockholder,  is 
inoperative  against  an  attaching  creditor  of  such  stockholder. 
In  J^esmith  v.  Wathingion  Banky  6  Pick.  329,  and  Sargent 
V.  Franklin  Ins.  Co.  8  Pick.  90,  there  is  a  strong  intimation 
to  that  effect ;  but  independendy  of  authorities,  on  general  prin- 
ciples such  a  by-law  is  invalid.  By  a  private  engagement  be- 
tween the  corporation  and  the  individual  stockholders,  the  St. 
1804,  c.  83,  §  5,  which  makes  such  property  attachable,  is 
virtually  repealed.  A  by-law  which  is  to  have  so  important  an 
effect,  ought  at  least  to  be  promulgated  by  some  public  notifi- 
cation. Such  a  by-law  is  unreasonable  and  against  the  policy 
of  the  law,  inasmuch  as  the  bank,  on  account  of  a  small  sum 
due  to  them,  might  sequester  property  to  a  vast  amount  and 
put  it  out  of  the  reach  of  other  creditors. 

The  defendants  will  urge  that  they  held  for  the  benefit  of 
Low  and  Cordis,  but  after  they  have  refused  unconditionally 
to  transfer  to  those  assignees,  and  have  given  notice  of  it  to  the 
plaintiffs,  and  have  furnished  the  plaintiffs  with  a  certificate  of 
the  shares  standing  in  the  name  of  Langdon,  (which  they  were 
not  obliged  to  do  unless  he  was  the  owner,)  it  is  not  compe- 
tent to  them  to  stand  upon  the  tide  of  the  assignees. 

But  admitting  that  the  defendants  are  not  so  estopped,  yet 
as  Low  and  Cordis  had  notice,  by  the  certificate  of  the  stock, 
that  the  shares  were  transferable  only  at  the  bank,  and  the  by- 
law was  shown  to  them,  the  by-law  as  to  them  was  valid,  and 
they  took  subject  to  the  claims  of  the  defendants.  M^illis  v. 
Twamblyj  13  Mass.  R.  206  ;  Taylor  v.  Siibberty  2  Ves.  jun. 
437  ;  Davis  v.  «/9ii«ton,  1  Ves.  jun.  249  ;  Clute  v.  Robisonj 
2  Johns.  R.  595. 

The  claim  of  Low  and  Cordis  cannot  be  sustained,  inas- 
much as  the  assignment  was  to  both,  but  the  power  of  attorney 
was  to  Low  alone. 

At  most,  until  a  transfer  should  be  made  to  Low  and  Cordis 
upon  the  books  of  the  bank,  they  could  have  only  an  equitable 
title  ;  whereas  the  plaintiffs  have  a  legal  title ;  and  there  being 
no  fraud  on  their  part,  the  legal  title  must  prevail.  At  the  time 
when  the  plaintiffs  set  out  to  make  their  attachment,  the  title 
bad  not  passed  out  of  the  debtor  to  their  knowledge.     Expen- 
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Plymoutb     ses  had  been  incurred  by  them  before  they  arrived  at  the  bank 
^  when  they  were  told  of  the  supposed  lien  of  the  bank,  and  of 

Bank  of      the  assignment  to  Low  and  Cordis.     The  lien  was  invalid  as 

against  themselves  ;  and  they  were  informed  that  the  bank  bad 

unconditionally  refused  to  give  a  certificate  of  stock  to  Low 
and  Cordis  ;  they  were  therefore  not  bound  by  law,  to  give  up 
their  pursuit  of  security  by  an  attachment  of  the  shares.  Pries 
V.  Ricey  1  Pick.  164  ;  Cushing  v.  Hurd,  4  Pick.  253  ;  JVar- 
den\.  MamSy  15  Mass.  R.  233;  M^Chrtgor  v.  Brown^  5 
Pick.  170;  Lanfear  v.  Sumner^  17  Mass.  R.  110;  Shumway 
V.  RutUr^  7  Pick.  56  ;  Hotoe  v.  Starkweather,  17  Mass.  R. 
240  ;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90. 

D.  A.  Simmons,  contra.  To  show  that  the  defendants  bad 
authority  to  make  the  by-law  in  question,  and  that  it  was  a  rea- 
sonable by-law,  he  cited  St.  1825,  c.  150,  §  1,  2 ;  St.  1811, 
c.  84,  §  1  ;  Union  Bank  v.  Laird,  2  Wheat.  390 ;  Bank  of 
Utica  V.  Smalley,  2  Cowen,  777  ;  Rogers  v.  Huntington 
Bank,  12  Serg.  &  Rawle,  77  ;  Grant  v.  Mechanics^  Bank, 
15  Serg.  &  Rawle,  140;  2  Kyd  on  Corp.  98,  103;  Lyndon 
V.  Gorham,  1  Gallison,  367  ;  MvAual  Ins.  Co,  v.  Korn,  7 
Cranch,  396  ;  Korn  v.  Muiwd  Ins.  Co.  6  Cranch,  192;  Unit- 
ed States  V.  Hooe,  3  Cranch,  89 ;  Stevens  v.  Bell,  6  Mass. 
R.  342. 

Independently  of  the  by-law,  however,  the  conversation  be- 
tween the  defendants  and  the  agent  of  Langdon  at  the  time 
when  the  note  was  discounted,  amounted  to  a  specific  pledge 
of  the  stock. 

If  the  defendants  cannot  retain  the  shares  as  pledgees.  Low 
and  Cordis  have  a  valid  title,  of  which  the  plaintiffs  bad  notice 
before  they  made  their  attachment.  Rankin  v.  Scott,  12 
Wheat.  177  ;  Bates  v.  Mto  York  Ins.  Co.  3  Johns.  Gas. 
238  ;  Dix  v.  Cobb,  4  Mass.  R.  508  ;  Quiner  v.  Marblehead 
Soc.  Ins.  Co.  10  Mass.  R.  476  ;  Ellis  v.  Essex  Merrimack 
Bridge,  2  Pick.  243  ;  J^esmith  v.  Washington  Bank,  6  Pick. 
324 ;  Sargent  v.  Franklin  Ins.  Co.  8  Pick.  90 ;  Taylor  v. 
Bates,  5  Cowen,  376  ;  Jarvis  v.  Rogers,  15  Mass.  R.  389. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
The  plaintiffs,  if  they  can  recover  at  all,  must  recover  by  the 
strength  of  their  own  title  ;  and  if  they  cannot  establish  a  valid 
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title,  it  is  wholly  immaterial  to  aoy  question  in  this  action, 
whether  Low  and  Cordis,  or  the  defendants  themselves,  have 
the  better  title.  As  these  parties  are  not  now  before  the 
Court,  it  would  be  obviously  premature  to  intimate  any  opinion 
upon  their  relative  claims. 

The  plaintiffs  claim  the  property  in  these  shares,  by  attach- 
ment,  seizure  on  execution  and  sale  by  the  sheriff,  pursuant  to 
the  statute,  and  no  question  is  made  of  the  formal  regularity  of 
their  proceedings. 

The  defendants  resist  the  claim,  firsts  on  the  ground  that  the 
shares  were  lawfully  pledged  to  them  for  their  value,  but  if  not, 
that  secondly,  they  were  rightfully  transferred  to  Low  and  Cor- 
dis, and  both  these  transfers  preceded  the  plaintiffs'  attach- 
ment. And  the  Court  are  of  opinion,  that  upon  one  or  other 
of  these  titles  the  defendants  had  a  right  to  hold  the  shares,  and 
that  the  direction  to  the  jury  was  right. 

Whether  the  bank  could  hold  to  their  own  use,  we  give  no 
opinion,  nor  is  it  necessary  ; '  because  if  they  could  not,  then 
we  are  clearly  of  opinion,  that  the  transfer  to  Low  and  Cordis 
was  valid,  and  prior  to  the  attachment.  It  is  found  that  Lang- 
don,  in  good  faith,  and  for  an  adequate  consideration,  assigned 
all  his  right,  title  and  interest  in  the  shares  to  Low  and  Cordis, 
and  surrendered  the  certificate,  and  executed  a  power  to  Low, 
authorizing  him  to  transfer  the  shares  in  due  form  at  the  bank, 
and  that  Low  presented  the  assignment,  power  and  certificate 
at  the  bank,  and  demanded  a  transfer.  This,  as  against  Lang- 
don,  divested  his  interest  and  left  nothing  for  the  attachment  to 
operate  upon.  Even  if  it  were  likened  to  the  case  of  chattels, 
it  is  like  that  of  chattels  in  the  custody  of  another  ;  and  in  such 
case,  a  sale  for  a  valuable  consideration,  and  an  order  on  the 
depositary  to  deliver  and  notice  to  him  of  such  order,  is  a 
valid  sale  to  divest  the  property  of  the  vendor,  whether  the  de- 
positary obeys  the  order  and  delivers  the  propeity,  or  sets  up 
a  title  or  lien  and  claims  to  hold  it  for  himself.' 

It  is  said,  however,  that  the  power  was  to  Low  alono  ,  but 
that  was  sufficient.     It  was  a  mere  ministerial  act ;  it  was  ac- 

*  In  Delaware  a  by-law  ginng  a  lien  on  stock  for  the  debts  of  the  owner, 
is  held  to  be  valic    AtDotoell  y.  Bank  of  IVUmingUm,  1  Harrington,  37. 

*  See  Chitty  on  Contr.  (4th  Am.  ed.)  306,  and  notes. 
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PlmoQth     companied  with  the  certificate,  and  one  could  make  the  trans- 

y  fer  as  well  as  more.     And  if  it  were  to  transfer  to  himself 

Bank  of     alone,  it  would  make  no  difference,  because,  as  the  power  was 

!_  presented  with  the  assignment,  it  was  to  demand  a  transfer  to 

be  made  subservient  to  the  assignment,  and  if  it  was  to  Low 
alone,  it  was  probably  to  the  use  of  himself  and  Cordis. 
460  But  it  is  insisted,  as  a  more  decisive  objection,  that  the  de- 

fendants refused  to  admit  the  assignment  and  make  the  trans- 
fer, and  that  no  transfer  was  in  fact  made  on  the  books  of  tlie 
bank,  and  that  they  cannot  now  set  up  the  assignment  as  a 
transfer. 

It  is  true  that  they  did  refuse  to  make  the  transfer,  but  it 
was  provisionally,  and  upon  the  hypothesis  that  they  bad  a 
better  title  themselves.  Except  subject  to  this,  they  had  do 
right  to  refuse  to  admit  the  title  of  Low  and  Cordis,  and  did 
not  claim  to  do  so.  Low  and  Cordis  therefore,  having  com- 
plied with  the  rules  of  the  bank,  presented  the  certificate  with 
a  valid  power  at  the  bank,  and  demanded  a  transfer,  had  done 
all  that  was  requisite  to  complete  their  title,  and  had  a  right  to 
claim  and  hold  the  shares,  unless  the  defendants  could  show  aa 
elder  and  better  title.  And  if  on  suit  brought  against  the  bank 
they  could  not  establish  such  superior  title,  they  would  be  lia- 
ble to  Low  and  Cordis,  for  the  full  value  of  the  stock,  as  upon 
an  unlawful  detention  and  appropriation,  in  nature  of  a  conver- 
sion.    Hustey  v.  Manuf.  ^  Mech.  Banky  ante^  p.  415. 

The  plaintiffs  then  have  failed  to  establish  their  title,  under 
the  attachment,  seizure  on  execution  and  sale,  and  therefore 
there  must  be 

Judgment  on  the  verdict. 
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Ltdia  Billings  versus  Thomas  Taylor. 

4  huiUnd  died  teiaed  of  a  tniet  of  laad,  of  four  bgtm  in  «it«it»  ooofiatiDf  oi  «  ■bta 
quarry,  mosdy  below  the  iwfaoe  of  the  gronad,  but  partiaUy  above  (roond.  Oae 
quarter  of  an  acre  of  the  quarry  had  been  dug  over,  and  the  piactioe  waa  to  take  a 
•ectioB  of  tea  or  twelre  feet  square  oa  the  aurfaoe,  aod  go  down  to  a  oertain  depth, 
and  then  begin  on  the  Mrftoe  again.  It  was  AcU,  that  not  only  that  portion  of  the 
quarry  which  had  been  actually  dug,  but  the  whole  extent  owned  by  the  hnrfmnd 
moit  be  considered  as  opened,  and  ao  the  widow  waa  entitled  to  dower  b  the 


Writ  of  dower.  A  special  verdict  was  returned,  in  which 
the  jury  find  that  the  late  husband  of  the  demandant  was  seised, 
during  the  coverture,  of  such  an  estate  in  the  land  described 
in  the  writ,  as  that  he  could  endow  the  demandant  thereof ; 
that  the  land  of  which  dower  is  demanded,  consists  of  about  461 
fifty  acres,  a  part  of  which,  to  wit,  about  four  acres,  contains 
a  quarry  of  slate  stones,  lying  mostly  within  from  one  foot  to 
ten  feet  below  the  surface  of  the  ground,  but  partially  above 
ground  ;  that  the  quarry  has  been  opened  and  worked  for  many 
years,  and  was  worked  by  the  demandant's  husband  during  hit 
life,  and  has  been  worked  by  the  tenant ;  that  the  stones  of 
the  quarry  are  valuable  for  grave  stones  and  other  purposes  ; 
that  they  descend  into  the  earth  to  a  great  depth,  and  will  con- 
tinue  to  afford  a  supply  for  many  years  ;  that  the  quarry,  as 
now  opened,  is  in  extent  about  one  quarter  of  an  acre,  and  in 
order  to  work  it  to  advantage,  it  is  necessary  to  begin  at  the 
top  of  the  ground,  at  the  edge  of  the  quarry,  and  remove  the 
soil  about  ten  feet  by  twelve  in  extent,  and  then  to  work  down 
the  quarry  to  the  usual  depth  ;  that  this  opening  will  last  one 
or  two  years,  as  the  quarry  has  hitherto  been  dug,  and  then 
the  workmen  begin  at  the  surface  and  work  down  as  before ; 
that  as  the  jury  are  not  advised  whether  the  demandant  is  or 
is  not  dowable  of  the  quarry,  they  find  the  damage  which  she 
has  sustained  by  reason  of  the  detention  of  dower,  is  $  60  for 
all  the  land  excepting  the  quarry,  and  if  she  is  dowable  of  the 
quarry,  they  assess  $  1 00  for  the  detendon  of  dower  of  th«» 
quarry  ;  but  upon  the  question  whether  she  is  dowable  of  the 
quarry  or  not,  the  jury  pray  the  direction  of  the  Court,  and 
that  their  verdict  may  be  entered  accordingly. 
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Billings  Churchill^  for  the  demandant,  referred  to  St,  1783,  e   SO, 

Tayior.      §  "^  5   St.  1783,  c.  40,  §  3  ;  S^  1820,  c.  54,  §  1  ;  Sto^Alon 
■  V.  Leighj  1  Taunt.  402,  and  cases  there  cited. 

^^a9.9d.  CwMng^   contra^  contended   that  the  demandant  was  not 

duwable  in  the  quarry,  or  that  at  most  she  was  dowable  in  onljr 
so  much  of  it  as  had  been  opened  in  the  lifetime  of  her  bus- 
band.  Co.  Lit.  53  i;  Bac.  Abr.  Wasie^  C;  2  Rol.  Abr. 
816  ;  Saunders's  case,  5  Co.  12  ;  Whitfield  v.  BeteU,  2  P. 
Wms.  242  ;  Clavering  v.  Claveringj  ibid.  388  ;  Hoby  v. 
Hoby,  1  Vern.  218;  Stoiighton  v.  Leighy  1  Taunt.  402; 
Coaies  V.  Cheevevy  1  Cowen,  461  ;  Conner  v.  Shepherdy  15 
Mass.  R.  167. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
Whatever  doubts  may  have  been  formerly  entertained,  it  seems 
463  now  to  be  well  settled,  that  a  widow  is  entitled  to  dower  in 
such  mines  and  quarries,  as  were  actually  opened  and  used 
during  the  lifetime  of  the  husband,  and  it  makes  no  difference 
whether  the  husband  continued  to  work  them  to  the  period  of 
bis  death,  or  whether  they  have  been  continued  since  his  death 
by  the  heir  or  his  assignee.  Stoughton  v.  Leighy  1  Taunt. 
402. 

In  New  York,  the  right  of  dower  has  been  held  to  attach  to 
a  bed  of  iron  ore,  and  that  such  a  bed  of  considerable  extent 
must  be  regarded  as  opened,  although  the  openings  which  had 
been  wrought  by  the  husband,  had  been  partially  filled  up  and 
abandoned,  and  other  openings  into  the  same  bed  had  been 
made  by  the  heir.     Coates  v.  Cheever,  1  Cowen,  460. 

The  only  question  appears  to  be,  whether  it  is  sufficiently 
shown  by  the  special  verdict,  that  the  whole  of  the  sldte  quarry 
described  therein  was  opened  and  wrought  previously  to  the 
death  of  the  demandant's  husband,  so  that  it  ought  to  be  taken 
into  consideration,  in  connexion  with  the  residue  of  his  estate, 
and  dower  assigned  in  the  whole  ;  and  the  Court  are  all  of 
opinion  that  it  was. 

A  tract  of  about  four  acres  lying  together,  contained  the 
tiate  quarry,  about  a  quarter  of  an  acre  of  which  had  been  dug 
over.  The  stone  lay  partly  above,  and  the  residue  immediately 
under  the  surface,  and  as  in  going  down,  the  quality  improved, 
the  practice  had  been  to  take  a  section  of  ten  or  twelve  feet 
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siquare,  and  to  go  down  to  the  usual  depth,  and  then  begm  on      Billings 
the  surface  again.     We  think  it  would  be  too  narrow  a  con-      Taylor. 
struction  to  say  that  no  part  of  this  quarry  was  opened  except  — — 
that  portion  which  had  been  actually  dug ;  but  it  must  be  con« 
sidered  that  the  whole,  lying  together  as  one  tract,  belonging 
to  one  estate,  and  wrought  in  the  manner  described,  was  open- 
ed, and  therefore  that  the  widow  was  entitled  to  dower  in  that, 
as  well  as  the  other  estate  of  which  her  husband  had  been 
seised  during  the  coverture.     The  judgment  therefore  on  the 
special  verdict,  must  be  entered  for  the  larger  sum.^ 


Charles  Clapp,  Administrator,  versus  The  Inbabi-       469 
tants  of  Stoughton. 

A  testator  gare  real  and  personal  estate  to  the  defendants  for  the  purpose  of  boild- 
ing  a  schoolhoose,  provided  it  should  be  erected  in  a  place  specilied,  and  Che  resi- 
due of  his  estate,  real  and  personal,  he  gave  to  his  wife.  The  defendants  came 
into  possession  of  the  property,  but  by  neglecting  to  perform  the  condition,  forfeited 
the  same;  but  not  until  ader  the  death  of  the  residuary  legatee.  It  was  AsM,  that  a 
contingent  interest  in  the  estate,  real  and  personal,  vested  in  the  residuary  legatee, 
which  was  transmissible  to  her  heirs  and  personal  representatives  respectively. 

Hdd  also,  that  an  action  against  the  defendants  to  recover  the  personal  property, 
should  be  brought  by  the  administrator  of  the  residuary  legatee  and  not  by  her 
heir  ;  but  that  an  action  for  the  rents  and  profits  of  the  real  muM  might  be 
brought  by  her  heir. 

The  rants  and  profiu  of  a  wife's  real  estate,  which  accrue  during  the  covertme, 
belong  absolutely  to  the  husband  ;  so  that  if  he  does  not  reduce  them  to  possession 
daring  his  life,  an  action  to  recover  them  does  not  survive  to  the  wife. 

Assumpsit  for  money  had  and  received.  The  action  was 
commenced  on  March  23d,  1829,  by  Ann  Monk,  the  plain- 
tiff's intestate.     The  parties  stated  the  following  case. 

Lemuel  Drake,  by  his  last  will,  which  was  allowed  and  ap- 
proved  by  the  court  of  probate  in  November  1805,  gave  to 
Lemuel  D.  South  worth  $  100  when  ho  should  arrive  at  eigh- 
teen years  of  age  ;  but  if  he  should  die  before  he  arrived  at 

*  Tenant  in  dow«r  of  coal  lands  may  take  coal  to  any  extent  from  a  mine 
already  opened,  or  sink  new  shafts  into  the  same  veins  of  coal,  or  dig  into 
a  new  seam  through  one  already  opened  above  it.  Crouch  ▼.  Puryetr,  1 
Randolph,  '258.    See  King  v.  Ihmrford,  2  Adolph.  Sl  El.  568. 
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Clapp       that  age,  then  the  money  was  to  go  to  the  use  ol  the  scbod 
Stoughton.    "mentioned  in  the  will. 

Southworih  died  before  he  arrived  at  the  age  of  eighfeen 

years. 

L.  Drake  also  devised  to  the  defendants  $300,  for  the  pur- 
pose of  building  a  schoolhouse  for  the  use  of  a  free  grammai 
school,  or  other  school,  as  the  town  might  direct,  provided  the 
schoolhouse  should  be  built  by  the  town  within  1 00  rods  of  the 
place  where  the  meetinghouse  then  stood. 

On  May  5th,  1806,  the  defendants,  in  legal  town  meetiog, 
voted  to  ^^  accept  the  donation  of  L.  Drake,  and  to  make  pro- 
vision for  performing  the  conditions  on  their  part,  agreeably  to 
his  will,  as  soon  as  the  circumstances  of  the  town  would  per- 
mit.» 

In  the   last  clause   of  the  will,  L.   Drake  gave  ^^  all  the 
remainder  of  his  estate,  of  what  name  or  nature  soever,  or 
464        wherever  the  same  might  be  found,  to  his  wife  Abigail  Drake, 
her  heirs  and  assigns  for  ever." 

In  1806,  Abigail  Drake  died  intestate,  and  the  settlement 
of  her  estate  in  the  probate  court  was  closed  on  January  1st, 
1811. 

On  March  14th,  1814,  the  administrator  de  banii  non  of  L. 
Drake  paid  to  the  treasurer  of  the  defendants  the  abovemen- 
tioned  sums  of  $  100,  bequeathed  to  Southworth,  and  $  300, 
bequeathed  to  the  defendants,  and  $  1 16,  the  amount  of  inter- 
est received  on  the  two  first  mentioned  sums  and  rent  received 
by  him  of  real  estate  which  was  devised  by  L.  Drake  to  the 
defendants,  and  which  real  estate  has  since  been  recovered  by 
the  heirs  at  law  of  Abigail  Drake,  by  a  judgment  of  this  Court 
rendered  in  1828. 

The  defendants,  on  March  14th,  1814,  took  possession  of 
tne  real  estate  devised  to  them,  and  afterwards,  and  before  the 
recovery  thereof  from  them,  cut  down  or  sold  wood  growing 
thereon,  and  received  into  their  treasury  the  proceeds  of  the 
sale  of  the  wood. 

The  plaintiff's  intestate,  Ann  Monk,  was  a  sister  and  one 
of  the  four  heirs  at  law  of  Abigail  Drake.  She  was  the  wife 
of  Elijah  Monk  at  the  time  of  the  death  of  Lemuel  Drake,  and 
until  1824,  when  Elijah  Monk  died. 
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Before  the  commencemeDt  of  this  suit,  viz.  on  June  1st,        CUpp 
1828,  the  plaintiff's  intestate  demanded  of  the  selectmen  of   gtougfaton 
Stoughton  her  share  of  the  money  above  mentioned,  in  the 
possession  of  the  defendants. 

At  the  commencement  of  this  suit,  the  defendants  had  not 
buili  any  schoolhouse  according  to  the  provision  in  the  will, 
unless  the  following  facts  show  a  compliance  therewith.  In 
1826,  certain  individuals  in  Stoughton  erected  a  schoolhouse 
within  100  rods  of  the  meetinghouse,  and  conveyed  it  to  the 
town.  A  new  school  district  was  formed  in  that  part  of  the 
town,  and  the  house  so  erected  has  been  ever  since  used  as  a 
district  schoolhouse. 

If  the  plaintiff  was  entitled  to  recover,  notwithstanding  the 
statute  of  limitations,  judgment  was  to  be  rendered  for  such 
sum  as  the  Court  should  order ;  otherwise  he  was  to  become 
nonsuit. 

Metealfj  for  the  plaintiff.      The  former  suit  {Hayden  v.         465 
Sioughtony  5  Pick.  528)  decided  two  questions  that  arise  in     '^^-  ^^ 
this,  namely,  that  the  property  is  forfeited,  and  that  the  residu- 
ary legatee  is  entitled  to  reclaim  it. 

Incidentally,  and  by  necessary  implication,  it  was  also  de- 
cided in  the  former  suit,  that  the  coniingent  interest  in  the  de- 
vise and  legacy  given  to  the  defendants,  vested  in  Abigail 
Drake  during  her  life,  so  as  to  warrant  her  representatives  to 
assert  that  interest,  though  the  contingency  did  not  happen 
until  after  her  decease.  This  point  was  not  then  raised  by 
the  defendant's  counsel,  but  it  may  now  be  started,  and  a  dif- 
ference suggested  between  real  and  personal  property,  in  this 
particular. 

The  residuary  legatee,  Abigail  Drake,  was  entitled  to  the 
money  given  to  the  defendants  conditionally y  in  the  same  man- 
ner as  if  there  had  been  an  express  limitation  of  the  money  to 
her  on  the  defendants'  failing  to  comply  with  that  condition. 
That  a  contingent  interest  of  this  kind  vests  in  rights  though 
not  in  possession^  in  the  second  legatee,  that  is,  that  the  inter- 
est  of  the  first  and  second  taker  vests  uno  instanti^  is  shown  by 
the  following  authorities  ;  all  of  which  relate  to  personal  prop^ 
$riy.  Anon.  2  Vent.  347  ;  Pinbury  v.  Elkin^  1  P.  Wms. 
563 ;  Chauncy  v.  Graydon,  2  Atk.  621  ;   Barnes  v.  MUn^ 
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CUpp  1  Bro.  C.  C.  181 ;  Money  v.  Hitdian,  2  Meriv.  133 ;  1 
SCoQ^ton.  Roper  on  Leg.  (3d  ed.)  402.  No  English  authorities  on  the 
very  case  now  at  bar,  can  b®  found.  The  niisemployinent  of 
property  given  to  charitable  uses  (not  within  the  mortmain  acts) 
is  redressed  in  chancery,  or  under  St.  43  Eliz.  e.  4.  But  the 
foregoing  cases  establish  the  prifuiple  to  be  applied  here. 

The  defendant  will  object,  that  the  plainttfT's  intestate  is  not 
the  proper  party  to  sue  ;  — 

1 .  Because  the  right  to  the  money  vested  in  Elijah  Monk, 
jnd  his  administrator  should  sue. 

But  this  right  accruer^  to  Elijuh  Monk  in  right  of  his  wife, 
and  was  a  ehoie  in  action  only,  which  survived  to  her.  Wild^ 
man  v.  WiUman,  9  Ves.  174  ;  1  Roper  on  Hush,  and  Wife, 
e.  5,  §  4  ;  Stanwood  v.  Stanmod,  17  Mass.  R.  57 ;  D^Jhlh 
v.  Baux^  10  Mod.  64  ;  Com.  Dig.  Baron  ^  Ftmt^  F  \. 

2.  Because  all  the  heirs  should  join  in  the  suit. 

466  Non-joinder  of  plaintiffs,  in  actions  ex  contractu^  is  doubtless 

a  fatal  objection.  But  this  is  not  a  joint  claim  of  heirs  on  the 
defendants.  One  heir  could  not  rekase  the  defendants,  except 
as  to  his  own  share.  The  defendants  received  the  money  in 
1814.  Abigail  Drake  had  then  been  dead  several  years,  and 
her  estate  was  settled  and  distributed.  At  the  time  of  her 
death  there  had  been  no  forfeiture.  The  defendants  received 
the  money,  therefore,  not  as  trustees  of  Abigail  Drake,  the 
residuary  legatee,  but  of  her  heirs  at  law.  If  this  is  regarded 
as  a  debt  due  to  the  heirs,  it  is  ^^  a  divided  debt."  The  heirs 
are  numerous  and  their  proportions  various.  One  has  not  the 
power  of  compelling  the  others  to  join  in  a  suit.  The  defend- 
ants received  rhe  money  under  the  legal  liability  to  refund  it  to 
each  heir  proportionally  ;  which  legal  obligation  is  of  the  same 
effect  as  if  the  defendants  had  expressly  promised  thus  to  refund 
it.  If  this  view  is  correct,  then  Shaw  v.  Sherwood,  Cro.  Elix. 
729,  Owen,  127,  Mo.  667,  I  Brownl.  82,  and  Yelv.  25,  n 
an  authority  for  several  actions.  In  Origgs  v.  Dodge,  2  Day, 
28,  where  personal  property  was  given  to  one  during  widow- 
hood, over  to  testator's  heirs,  one  heir  maintained  a  suit  against 
the  first  taker  and  her  husband  (she  having  married  again)  for 
his  portion  of  the  property  ;  and  that  action  was  ex  contractu. 

474 


Digitized  by  VjOOQIC 


/ 


NOVEMBER  TERM  1830.  466 

One  Kwt  or  legatee  may  sue  in  chancery.     Cooper's  Eq.  PI.        Clnpp 
39  el  wj.  ;  1  Monlag.  PL  in  Eq.  62.  Stoughton 

3.  Because  the  administrator  of  Abigail  Drake,  and  not  her 
heirs,  should  sue. 

And  doubtless  the  gtxitval  ruU  is,  that  in  pertofioZ  actions, 
where  the  cause  of  action  is  derived  from  a  deceased  person, 
the  executor  or  administrator  must  sue  or  be  sued,  and  not  the 
heir :  htcavat  the  property  may  be  wanted  to  pay  the  debts  of 
the  deceased,  or  legacies ;  and  in  case  of  an  executor,  the  old' 
common  law  gave  him  the  residue.  Here  Abigail  Drake's 
estate  has  been  settled  and  distributed  for  twenty  years  ;  no 
demands  exist  against  it.  And  t/"  administration  it  bants  non 
can  be  granted  after  the  expiration  of  twenty  years  from  the 
death  of  Abigail  Drake,  cut  bono  ?  Merely  to  enable  the  ad- 
ministrator to  collect  this  money  and  pay  it  over  to  her  heirs. 
**  Frustra  petis  quod  statim  alteri  reddere  eogeris.^^  Can  this 
claim  be  regarded  as  ^^  personal  estate  "  of  Abigail  Drake  ?  If 
not,  administration  de  bonU  non  could  not  be  taken  out  on  her  467 
estate.  St,  1817,  c.  190,  §  17.  The  defendants  never  owed 
her  this  money.  It  was  not  in  their  hands  till  long  after  her 
death  and  the  final  settlement  of  her  estate.  But  Griggs  v. 
DodgSy  2  Day,  28,  is  a  direct  decision  on  this  very  point,  after 
argument,  in  which  this  objection  was  considered.  There  the 
testator  died  in  1796,  bequeathing  one  third  of  all  his  estate, 
real  and  personal,  to  his  wife,  *'  so  long  as  she  remained  his 
widow."  The  widow  accepted  the  provision  in  the  will,  and 
his  estate  was  settled.  In  1799  the  widow  mpr.'ed,  retaining 
the  personal  property  bequeathed  to  her  as  above,  'i  he  will 
gave  "  one  eighth  part  of  the  testator's  estate  "  to  each  of  his 
children.  One  of  his  sons  sued  the  mother  and  her  second 
husband  for  his  proportion  of  the  personal  property,  and  the 
action  was  sustained,  after  all  the  questions  raised  (as  Kent 
says)  ^^had  been  very  ably  and  thoroughly  discussed."  The 
plaintiff  had  become  sole  executor,  but  he  did  not  sue  as  ex 
eeutor  ;  if  he  had  so  sued  he  must  have  claimed  the  whoh. 

As  to  the  avails  of  the  wood  sold,  the  plaintiff's  intestate 
claimed  as  heir  and  was  entitled  as  heir,  if  at  all.  To  that 
part  of  the  claim,  therefore,  the  defendant's  objection  does  not 
apply. 
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Qapp  Mticalf  argued  likewise  that  the  action  was  not  barred  bj 

Stooghtoiu    *®  statute  of  limitations. 

Lelandy  for  the  defendants,  admitted,  upon  the  authority  of 
Hayden  v.  Stoughton,  5  Pick.  528,  that  a  right  to  the  personal 
property  in  question  vested  in  the  residuary  legatee,  but  he 
contended  that,  on  several  grounds,  this  action  could  not  be 
sustained. 

The  statute  of  limitations  is  a  bar  to  the  action. 
*  Ann  Monk  was  not  entitle^  to  sue,  because  when  a  right  to 
a  legacy  or  a  distributive  share  accrues  to  a  woman  during 
coverture,  it  vests  imtanUr  in  the  husband  and  will  not  survive 
to  the  wife.  GrUwoU  v.  Penniman^  2  Connect.  R.  564  ; 
ShuttUmorth  v.  JVbye«,  8  Mass.  R.  229 ;  Swann  v.  GavgCy 
1  Hayw.  R.  (N.  Car.)  3. 

The  action  was  brought  by  Ann  Monk  as  heir  of  Abigail 
Drake.     An  heir  cannot  sue  for  a  chattel  or  a  chose  in  action 
belonging  to  the  intestate,  but  must  claim  through  an  adminis- 
trator and  through  a  decree  of  distribution. 
468  Wilde  J.  subsequently  drew  up  the  opinion  of  the  Court. 

The  plaintiff  claims  as  administrator  of  the  estate  of  Ann 
Monk,  and  in  her  right  as  she  was  one  of  the  heirs  of  Abigail 
Drake,  who  by  the  last  will  and  testament  of  Lemuel  Drake, 
her  husband,  was  made  the  residuary  devisee  and  legatee  of 
his  estate.  A  portion  of  his  estate,  real  and  personal,  was 
given  to  the  defendants  upon  a  condition  which  has  not  been 
performed.  In  this  portion  of  his  estate  a  contingent  interest 
vested  in  Abigail  Drake,  although  the  contingency  upon  which 
it  depended  did  not  happen  until  after  her  death.  It  was  a 
vested  right,  subject  to  a  contingency,  which  was  transmissible 
to  her  heirs  and  representatives,  and  in  them  it  became  vested 
in  possession  on  the  forfeiture  of  the  estate  by  the  defendants. 
Chauney  v.  Oraydon^  2  Atk.  621  ;  Massey  v.  Hudson^  2 
Meriv.  133.  After  the  death  of  Abigail  Drake,  the  defendants* 
right  became  forfeited  by  their  non-compliance  with  the  condi- 
tion,  and  the  real  estate  has  been  recovered  by  her  heirs. 
This  action  is  now  brought  to  recover  Ann  Monk's  share  of 
the  personal  estate  or  the  legacy,  and  abo  cf  the  profits  of  the 
real  estate  received  by  the  defendants. 

In  regard  to  the  legacy,  the  law  is  clear  that  it  belongji  to 
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Abigail  Drake's  administrator,  and  consequently  thai  no  action  Clapp 
will  lie  for  it  in  the  name  of  her  heir.  It  has  been  said,  and  giouffhtoa 
said  truly,  that  the  interest  did  not  vest  in  Abigail  Drake  in 
possession.  But  it  by  no  means  follows  that  it  was  not  traos- 
missibie  to  her  representative,  for  it  is  sufficient  for  this  pur- 
pose  that  the  right  vested.  All  contingent  as  well  as  absolute 
interests  in  personal  property  pass  to  the  executor  or  admin- 
istrator ;  and  in  like  manner  all  choses  in  action  pass,  although 
they  may  remain  depending  on  a  contingency  during  the  life 
of  the  testator  or  intestate.  But  if  it  were  otherwise  it 
would  not  give  any  right  of  action  to  the  plaintiff.  He  claims 
in  right  of  one  of  the  heirs  ;  but  they  bad  nothing  to  do  with 
the  personal  estate  or  personal  contracts  of  the  intestate ;  and 
as  heirs  they  could  maintain  no  personal  action  in  her  right. 

The  claim  for  a  share  of  the  profits  of  the  real  estate  de- 
pends on  different  principles,  respecting  which  there  are  great- 
er doubts.  These  profits  all  accrued  after  the  death  of  Abi- 
gail Drake,  and  if  Ann  Monk  had  been  unmarried  at  the  time 
they  accrued,  this  action  might  well  lie.  But  it  appears  that  469 
at  that  time  she  was  a  feme  covert,  and  the  question  is,  wheth- 
er the  profits  of  her  real  estate  during  the  marriage  belonged 
absolutely  to  the  husband,  or  as  they  were  not  actually  reduced 
to  possession  by  him,  whether  an  action  to  recover  them  did 
not  survive  to  the  wife.  It  is  somewhat  surprising  to  find  that 
this  question  does  not  appear  to  be  entirely  settled.  There 
are  conflicting  opinions  and  decisions  ;  and  it  would  be  but  an 
unprofitable  labor,  I  fear,  to  attempt  to  reconcile  them.  The 
better  opinion  seems  to  be,  that  these  profits  belonged  abso- 
lutely to  the  husband  ;  that  he  had  a  right  to  sue  for  them 
alone  ;  and  that  no  right  of  action  survived  to  the  wife.  By 
the  marriage  the  husband  becomes  the  absolute  owner  of  all 
the  wife's  personal  property,  and  acquires  a  full  and  perfect 
title  to  the  rents  and  profits  of  her  real  estate  during  the  cover- 
ture.^    They  are  considered  in  law  as  one  person,  the  husband 

'  The  hniband  it  entitled  to  the  damages  paid  for  land  of  his  wife  taken  for 
a  highway.  Emtri9n  ▼.  Cutler,  14  Pick.  108.  These  damages  may  now  be 
secured  to  the  wife,  under  Re?ised  Stat.  c.  77,  §  17. 

A  note  given  to  a  i^me  corert  for  her  separate  use,  for  the  consideration  of 
her  distributiye  share  in  an  intestate  estate,  becomes  immediately  th«  property 
of  the  husband.     CommanweaUh  ▼.  M*sdm;  12  Pick.  173. 
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Clapp  being  the  head ;  the  wife  therefore,  during  the  covertiire«  cao 
Stooghtoo.  ^^^^  ^^  contract- to  her  own  use,  and  if  a  note  or  bond  is  giv- 
"  en  to  her,  the  property  in  it  immediately  vests  in  the  husband. 
Barlow  v.  Bishop^  1  East,  432.  AVid  she  can  acquire  no 
personal  property  in  her  own  right,  for  if  she  obtains  any,  by 
gift  or  otherwise,  it  becomes  immediately  the  property  of  the 
husband,  though  not  in  his  possession.  Com.  Dig.  Baron  and 
Ftnuy  E  3.  The  husband  also  has  an  absolute  right  to  the 
services  of  the  wife,  and  to  all  beneficial  interests  accruing 
thereby.  The  right  to  recover  compensation  for  such  ser- 
vices vests  in  the  husband  alone,  and  does  not  survive  to  the 
wife  on  the  death  of  the  husband.  In  an  action,  however,  the 
husband  may  join  the  wife,  and  if  judgment  is  recovered  in 
their  names,  and  she  survives,  the  judgment  will  survive  to  ber. 
The  recovery  of  judgment  in  such  a  case  operates  as  a  con- 
tingent gift  from  the  husband  to  the  wife,  to  take  effect  if  she 
should  survive.  Oglander  v.  Baitoriy  1  Vern.  396.  The 
same  doctrine  applies  to  the  rents  and  profits  of  the  wife's  real 
estate,  and  to  actions  of  trespass  on  her  lands  during  the  cov- 
erture. The  husband  may  sue  alone,  or  according  to  the  cur- 
rent of  the  authorities,  the  wife  may  be  joined.  Com.  Dig. 
Baron  and  Feme,  W  and  X.  But  it  by  no  means  follows, 
that  because  she  may  be  joined  in  an  action,  the  cause  of  ac- 
470  tion  will  survive  to  her,  if  she  is  not  joined,  or  no  action  is 
brought  during  the  life  of  the  husband  T  think  the  true  rule 
is,  that  in  all  cases  where  the  cause  of  action  by  law  survives 
to  the  wife,  the  husband  and  wife  must  join,  and  he  cannot  sue 
alone.  This  rule  will  go  further  than  any  other,  to  reconcile 
all  the  cases.  In  all  actions  for  choses  in  action  due  to  the 
wife  before  marriage,  the  husband  and  wife  must  join  ;'  and 
among  all  the  conflicting  cases,  I  apprehend  not  one  can  be 
found  in  which  it  was  held  that  the  husband  could  sue  alone, 
where  the  cause  of  action  would  clearly  survive  to  the  wife. 
Now  in  the  present  case  it  seems  to  me  well  settled,  that  the 
husband  of  Ann  Monk  might  have  maintained  an  action  in  his 
own  name  for  the  profits  of  the  real  estate  received  by  the 

>  See  M4rM  ▼.  EaH,  13  WendeU,  971. 
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defendaots.^     The  pro6ts  belonged  to  him,  and  they  were  re-       Clapp 
ceived  to  his  use  ;  so  that  the  law  implies  a  promise  on  their    stoturiitoo. 
part  to  pay  them  over  to  him.     But  there  was  no  promise,  ex- 
press  or  implied,  to  pay  them  over  to  the  wife. 

PlaifUiff  non$wU. 


Asa  Newell  et  aL  versus  Benjamin  Newton 

A  plea,  that  before  the  action  wai  commenced,  the  same  ptaintifia  impleaded  the 
lame  defendant  for  the  nme  cauae  of  action,  in  a  court  of  another  State,  in  an 
action  which  is  still  peodinf  (without  aterroents  showing  the  jurisdiction  of  tlie 
court  of  such  Bute  over  the  subject  and  over  the  persons  of  the  parties,)  is  not  a 
good  plea  in  abatement. 

Whether  with  such  aTcrinents  the  plea  would  be  good,  ^tusrc. 

Assumpsit.  The  action  was  commenced  in  June  1829. 
Plea  in  abatement,  that  the  plaintiffs,  at  a  Court  of  Common 
Pleas  held  at  Providence  in  the  State  of  Rhode  Island,  in 
May  1829,  impleaded  the  defendant  in  a  plea  of  the  case  and 
for  the  same  causes  of  action,  prout  paiet^  &c.,  that  the  par- 
ties are  the  same,  and  that  that  plea  yet  remains  undetermined. 
To  this  the  plaintiffs  demurred. 

fVildey  in  support  of  the  demurrer,  said  the  plea  was  de-  Abv.  Sin 
'  fective,  inasmuch  as  it  does  not  set  forth  such  facts  as  would 
show  that  the  court  in  Rhode  Island  have  jurisdiction  over  the 
subject,  and  over  the  persons  of  the  parties.  He  cited  Dud- 
field  V.  Warden,  Fitzg.  313;  Clifford  v.  Cony,  1  Mass.  R*  471 
496  ;  Bowne  v.  Jay,  9  Johns.  R.  221  ;  Maule  v.  Murray y  7 
T.  R.  470 ;  Goix  v.  Low,  1  Johns.  Cas.  345  ;  fValsh  v. 
Durkin,  12  Johns.  R.  99. 

Mann,  for  the  defendant.  In  England  the  question  has  al- 
ways been,  whether  the  court  in  which  another  action  for  the 
same  cause  is  alleged  to  be  pending,  is  a  court  of  competent 

•  See  1  Chit.  Plead.  (7th  Am.  ed.)  33,  34,  and  note  (53). 

In  PennajWania,  a  hequett  to  a  wife  cannot  be  attached  by  a  creditor  of  the 
husband.  Dmnisan  ▼.  Jfigk,  2  WatU,  90;  8.  P.  RoUnstm  w.  Wodpptr,  1 
Wharton,  179 ;  Winiercast  ▼.  Smith,  4  Rawie,  189.  A  hnaband  may  sue  in  hii 
own  right  after  his  wife*!  death,  for  a  legacy  aecming  to  her  dnring  covertnra 
QodtUurd  ▼.  Jamtom,  14  Pick.  352. 

439 


Digitized  by  VjOOQIC 


471 


NORFOLK. 


NeweU 

V. 

Newton. 


472 


jurisdiction.  Sparry^t  ca<e,  5  Co.  61  ;  Com.  Dig.  MaU- 
ment^  ff  24,  1  ;  9  Edw.  4.  53.  If  another  suit  is  pending  in 
an  inferior  court,  the  plea  must  show  that  it  has  jurisdiction. 
Sparry^9  case,  5  Co.  62 ;  Dudfield  v.  Warden,  Fitzg.  313  ; 
Moyh  V.  fFett,  Dyer,  92  ;  Com.  Dig.  Matement,  H  24,9. 
A  plea  of  another  suit  pending  in  a  foreign  court,  does  not 
abate  the  action,  for  a  foreign  judgment  is  only  prima  facie  ev- 
idence of  a  debt.  The  question  then  is,  what  is  a  foreign  or 
inferior  court  in  the  United  States.  By  the  constitution  of  the 
United  States,  full  faith  and  credit  shall  be  given,  in  each  State, 
to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  State ;  Mills  v.  ITuryee,  7  Cranch,  481  ;  Hampton  v. 
M^Connel^  3  Wheat.  234  ;  and  we  contend,  that  no  court  of 
record  of  common  law  jurisdiction  in  one  of  the  United  States, 
is  a  foreign  or  inferior  court  in  respect  to  a  similar  court  in  an- 
other State  ;  and  that  this  Court  must  take  notice  of  the  juris- 
diction of  such  a  court  of  another  State.  The  evidence  we 
should  offer  in  support  of  the  plea,  would  be  the  record  of 
such  a  court.  Percival  v.  IKckey,  18  Johns.  R.  291  ;  JBm- 
bree  v.  Hanna,  5  Johns.  R.  101  ;  Renner  v.  MarthaU,  1 
Wheat.  215;  Hart  v.  Granger,  1  Connect.  R.  154;  Johns- 
ton  V.  Bower,  4  Hen.  &  Munf.  487. 

Wilde,  in  reply,  said  the  record  of  a  court  of  another  State, 
is  not  conclusive  as  to  its  jurisdiction.  1  Stark.  Ev.  21 5,  note 
I .  The  case  of  Embree  v.  Hanna,  is  at  variance  with  Win- 
throp  V.  Carlton,  8  Mass.  R.  456.  He  cited  likewise,  JV*eI- 
son  V.  kelson,  1  Freem.  6  ;  Milhan  v.  Giles,  5  Taunt.  558  ; 
Smidt  V.  Ogk,  6  Taunt.  74. 

Shaw  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
It  seems  clear  that  the  pending  of  another  action  will  be  no 
good  plea  in  abatement,  unless  a  judgment  in  such  action  would 
be  a  bar  to  this,  and  would  also  be  binding  between  the  parties. 
Otherwise  such  a  judgment  would  not  be  equally  efficacious 
and  beneficial  with  the  one  sought  in  this  suit,  and  so  it  would 
be  unjust  to  deprive  the  plaintiffs  of  the  benefit  of  their  suit. 
This  was  the  reason  of  the  judgment  in  Maule  v.  Murray,  7 
T.  R.  470.  For  the  same  reason  it  is  held  in  England,  that 
the  pending  of  a  suit  in  an  inferior  court,  or  court  of  peculiar 
jurisdiction,  as  the  admiralty,  or  in  the  court  of  a  foreign  coun- 
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try,  shall  not  be  deemed  ground  of  abatement.  Com.  Dig* 
JibaUmenty  H  24,  9. 

It  has  been  held  in  this  Court,  upon  great  consideration,  that 
a  judgment  of  a  court  in  another  State  is  not  binding  and  con- 
clusive upon  the  parties,  as  a  judgment,  unless  the  court  had 
jurisdiction  of  the  parties  and  the  subject  matter,  and  unless 
tlie  defendants  in  fact  appeared,  or  were  duly  served  with  pro- 
cess. And  if  these  facts  do  not  appear  upon  the  record,  they 
are  open  to  inquiry  and  proof  in  a  suit  on  the  judgment.  Hall 
V.  miliams,  6  Pick.  232.> 

Where  a  plea  in  abatement  is  filed  in  common  form,  avei- 
ring  the  fact  of  the  pending  of  another  action  for  the  same 
cause,  in  another  court  of  competent  jurisdiction,  within  the 
same  government,  it  is  sufficient,  because  each  court  will  take 
notice  judicially  of  the  powers  of  other  courts,  and  of  their 
forms  of  process  and  practice  ;  and  therefore  an  averment,  that 
the  defendant  has  been  impleaded,  and  that  an  action  is  pend- 
ing, is  equivalent  to  an  averment,  that  the  defendant  has  been 
duly  served  with  process,  that  the  court  is  of  competent  juris- 
diction, and  that  a  judgment,  when  recovered,  will  be  conclu- 
sive between  the  parties. 

But  the  courts  of  one  State  cannot  judicially  take  notice  of 
the  laws  and  practice  of  another,  and  the  averment  that  an  ac- 
tion is  pending,  does  not  necessarily  import  that  the  defendant 
has  appeared  or  been  served  with  process.  An  action  may  be 
pending  for  some  purposes,  as  to  hold  attached  property,  or 
chaise  effects  in  the  hands  of  a  trustee,  and  to  that  extent  the 
court  may  have  jurisdiction,  and  its  judgment  be  binding,  and 
still  it  may  have  no  jurisdiction  of  the  person,  so  that  a  judg- 
ment will  be  conclusive  to  all  purposes  upon  the  common  prin- 
ciples of  res  judicata. 

We  are  therefore  all  of  opinion,  whatever  might  be  the  effect 
of  such  a  plea  with  more  full  and  complete  averments,  show- 
ing the  jurisdiction  of  the  court  of  another  State  over  the  sub- 
ject and  over  the  persons  of  the  parties,  that  the  common  alle- 
gation, that  the  same  plaintiffs  have  impleaded  the  same  defend- 

»  See  6  Pick.  (8d  ed.)  244,  247,  and  notes;    WhitUer  v.  fVendsIl,  7  N. 
Hamp.  R.  257  ;  Story's  Conflict  of  Laws,  41)2  et  seq.,  459  et  seq.^  509 ;  HaU  ▼. 
WiUiams,  1  Fairfield,  283  to  2er7  ;  Bradskaw  t.  Heath,  13  WendeU,  407. 
VOL.  X.  31  481 
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aot  for  the  same  cause  of  action,  in  a  court  of  another  State, 
in  an  action  which  is  still  pending,  is  not  a  good  plea  in  abate- 
ment to  an  action  otherwise  rightfuUy  commenced  and  prosecut' 
ed  in  the  courts  of  this  Commonwealth. 

R$tpo9uleai  omUr. 


John  Pltmpton,  in  Error,  vermg  Objbd  Bakbe 


Aeiioiis  wbidi  pot  id  iaue  rights  to  raal  Mtaie,  though  io  §arm  ptnm»U  wimrmi  mD- 
tioM,  within  the  meaning  of  St,  182a»  e.  70,  §  4,  regulating  eotti  on  mppeah  froa 
the  Court  of  Common  Pleas. 

Bo  that  where  the  plaintiff  in  an  action  on  the  case,  decbred  that  he  bad  a  right  of 
way  over  a  close  occupied  by  the  defendant  but  that  the  defendant  had  n^iusdy  ex- 
ckided  him  from  the  use  of  the  way,  and  upon  the  general  issue  pleaded,  a  vaidici 
and  judgment  were  rendered  for  the  defendant  in  the  Court  of  Common  Pleas,  and 
the  plaintiff  appealed,  and  upon  the  trial  in  the  Supreme  Court  a  verdict  was  re- 
turned for  the  plaintiff,  but  for  a  less  sum  than  8 100,  it  wns  ktU  that  tha  plaiatiff 
was  entitled  to  full  oosts. 
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Baker  brought  an  action  on  the  case  against  Plymptoo, 
wherein  he  alleged,  in  his  first  count,  that  on  the  4th  of  Octo- 
ber, 1826,  he  was  possessed  of  a  certain  close,  to  which  he 
then  had  and  still  ought  to  have  a  way  through,  over  and  across 
a  certain  close  occupied  by  Plympton,  yet  Plympton  excluded 
him  unjustly  from  the  use  of  the  way,  and  on  the  5tb  of  the 
same  October  erected  fences  across  the  same  and  obstructed 
Baker^s  passage.  There  were  two  other  counts,  in  one  of 
which  Baker  claimed  a  right  of  way  by  prescription.  The 
general  issue  was  pleaded. 

The  case  was  tried  in  the  Court  of  Common  Pleas  at  De- 
cember term  1826,  when  a  verdict  was  found  for  Plympton 
and  judgment  rendered  that  he  recover  his  costs,  amountuig  to 
$24*50.  Baker  appealed,  and  upon  a  trial  of  the  cause  b 
this  Court,  at  February  term  1827,  upon  the  same  issue,  a 
verdict  was  returned  for  Baker  for  $  1  damage,  and  judgment 
was  entered  for  $  I  damage,  and  $  92*20  costs  of  suit. 

The  case  now  before  the  Court  was  a  writ  of  error,  sued 
out  by  Plympton,  to  reverse  this  judgment.  The  error  as- 
signed was,  that  the  original  suit  was  a  personnl  action,  in 
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wrbich  the  Common  Pleas  rendered  a  judgment  in  favor  of    Flympton 
PlymptoQ  on  a  verdict,  and  upon  the  appeal,  Baker  recovered       BakVr. 
less  than  $  100  damage  ;  whereupon  judgment  was  rendered,    ~    ~ 
(without  any  certificate  from  the  Supreme  Court,  that  there 
was  reasonable  cause  for  the  appeal)  in  favor  of  Baker  for  his 
damages,  and  for  his  costs  of  suit  as  well  after  as  before  the 
appeal.     The  pleadings  upon  the  writ  of  error  terminated  in  a 
general  demurrer.* 

The  cause  was  argued  in  writing. 

Richardson  contended  that  the  original  suit  was  a  '^  real  ac- 
tion''  within  the  meaning  of  St.  1820,  c.  79,  §  4  ;  that  con- 
sequently the  original  plaintiff  was  entitled  to  full  costs  upon 
the  appeal,  and  so  there  was  no  error  in  the  judgment.  He 
cited  St.  1783,  e.  42,  §  2  ;  1784,  c.  28,  §  9  ;  1786,  c.  52, 
§  3 ;  1803,  c.  154,  §  5  ;  1807,  c.  123  ;  1811,  c.  33,  §  4  ; 
1817,  e.  185,  §  2,  3,  4;  Crocker  v.  Black,  16  Mass.  R. 
448. 

Lcland  and  Oardntrj  confrd,  cited  Godfrey  v.  Godfrey^ 
1  Pick.  236  ;  Chace  v.  Tficiber,  2  Pick.  27  ;  3  Bl.  Coram. 
117. 

Shaw  C.  J  drew  up  the  opinion  of  the  Court.  The  sin- 
gle question  in  this  case  is,  what  was  intended  by  the  words 
**  real  action  "  in  the  St.  1820,  c.  79,  §  4.  They  are  to  be 
construed  in  the  sense  intended  by  the  legislature. 

We  think,  taken  in  connexion  with  other  statutes  in  pan 
moterul,  the  te«.ms  real  and  personal  actions  were  not  used  in 
the  sense  in  wliich  they  are  used  in  the  common  law,  and  defin- 
ed by  Blackstone. 

The  broad  distinction  which  runs  throughout  the  statutesy  is 
that  between  actions  in  which  rights  to  real  estate  may  be 
brought  in  question  and  tried,  and  those  which  afi^ect  personal 
rights.  The  importance  of  the  latter  is  measured  solely  by  the 
amount  in  controversy,  that  of  the  former  by  the  nature  of  the 
right  itself ;  and  the  several  questions  of  jurisdiction,  of  the 
right  of  appeal,  and  of  costs,  are  regulated  accoidingiy.  475 
Blood  V.  Kemp,  4  Pick.  169. 

In  Ihmmer  v.  Foster,  7  Mass.  R.  476,  it  was  said  that  an 
■etion  of  trespass  quare  clausum  fregit,  is  an  action  in  which 

*  8m  the  case  u  reported  in  9  Pick.  70. 
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Plympton     the  title  to  real  estate  may  be  concerned  ;  and  therefore  fuD 
Baker.       ^^^ts  were  given,  although  the  damages  were  under  $  20. 

In  Crocker  v.  Blacky  16  Mass.  R.  448,  it  was  decided, 
that  in  an  action  on  the  case  for  the  obstruction  of  a  private 
way,  the  title  to  real  estate  may  come  in  question,  and  the 
Court  gave  full  costs  though  the  damages  were  under  $  20. 

The  acts  upon  which  those  decisions  were  founded,  though 
not  strictly  in  pari  materid  with  the  one  under  consideration, 
are  strongly  analogous. 

In  St,  1817,  c.  185,  which  went  to  limit  and  regulate  the 
right  of  appeal  in  personal  actions,  it  was  provided  (§  4,}  that 
all  actions  of  trespass  should,  for  the  purposes  of  that  act,  be 
deemed  personal  actions,  excepting  those  wherein  the  title  to 
real  estate  should,  by  the  pleadings,  be  brought  in  question. 
This  act  has  been  repealed,  but  it  goes  to  show  what  was  in- 
tended by  the  legislature  on  this  subject,  as  to  the  distinction 
between  real  and  personal  actions,  and  carries  a  strong  impli- 
cation that  those  actions  in  which  the  title  to  real  estate  is 
brought  in  question,  are  real  actions,  within  the  meaning  of  this 
class  of  statutes. 

In  the  St.  1820,  c.  79,  §  4,  it  is  provided,  that  any  person 
aggrieved,  m  any  real  action,  or  in  any  personal  action  ia 
which  the  debt  or  damage  demanded  shall  exceed  $  100,  may 
appeal.  It  is  further  provided,  that  when  any  such  appeal 
shall  be  made  by  a  plaintiff,  and  he  shall  not  recover  more  than 
$  100,  at  the  court  appealed  to,  he  shall  not  recover  any  costs 
at  the  court  appealed  to,  unless  the  2ourt  shall  certify  that  there 
was  reasonable  cause  to  appeal.  This  provision,  of  course, 
applies  only  to  such  cases  as  are  considered  personal  actions,  in 
the  first  clause,  and  not  to  those  designated  as  real  actions. 
But  we  are  of  opinion  that,  in  reference  to  other  analogous 
statute  provisions  and  the  judicial  constructions  upon  them  be- 
fore cited,  actions,  though  in  form  personal,  which  put  in  issue 
rights  to  real  estate,  are  real  actions,  within  the  meaning  of  this 
statute. 
174  A  claim  to  a  right  of  way  over  the  land  of  another,  is  a 

claim  to  a  perpetual  easement  therein ;  which  is  an  interest  in 
real  estate.  An  action  on  the  case  against  the  owner  of  the 
real  estate,  is  an  assertion  of  such  right  and  interest  in  real 
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estate,  and  is  the  appropriate  mode  of  trying  it,  and  therefore  Plympton 
such  an  action  brings  the  right  into  question.  In  this  case  it  Baker, 
appears  by  the  record,  that  the  plaintiff  alleges  tiile  in  himself 
to  a  certain  close  to  which  the  way  claimed  is  alleged  to  be 
appurtenant,  and  then  sets  out  his  right  of  way  across  a  plose 
occupied  by  the  defendant.  By  alleging  the  close  to  be  in  the 
occupation  of  the  defendant,  he  admits  the  defendant's  title, 
and  claims  a  perpetual  easement  in  the  land,  as  incident  to  an 
estate  of  which  he  claims  title. 

We  are  therefore  of  opinion,  that  the  costs  were  rightly 
taxed  for  the  plaintiff,  without  a  certificate  of  reasonable  cause, 
and  that  the  judgment  was  not  erroneous.^ 

1  See  iUTifed  Stat  e.  121,  (  13;  e.  82, §  4  ;  Sni^mmr.  &MMf,8 
138;  Wmumt  ? .  Fmsm,  8  Gxeenleaf,  100. 
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SUPREME  JUDICIAL    COURT 


COUNTY  OF  ESSEX,  NOVEMBER  TERM  18»» 
AT  BALEBi. 


Hon.  LEMUEL  SHAW,  Chief  Justics, 
Hofi.  SAMUEL  PUTNAM,      ) 
Hoif.  SAMUEL  S.  WILDE,     Wvsticbs. 
Hon.  MARCUS  MORTON,     ) 


Commonwealth  versus  Joseph  Jenkins  Knapp. 

Where  one  coont  in  an  indictment  for  murder  charged  J.  F.  K.  as  principal  in  dn 
firat  degree  and  the  defendant  as  accessory,  and  another  eomt  charged  R.  C.  «■ 
principal  in  tlie  first  degree,  and  J.  F.  K.  as  principal  in  the  second  degree,  and 
the  defendant  as  accessory  to  both,  and  J.  F.  K.  had  been  convicted  but  R.  C.  bad 
not.  It  was  held  that  the  defendant  must  plead  to  both  counts  so  far  as  they  charged 
him  as  accessory  lo  the  principal  who  had  been  convicted. 

in  a  capital  trial,  one  called  as  a  talesman  cannot  be  sworn  as  a  juror,  unless  the  coart 
are  satisfied  that  bis  name  is  contained  in  the  jury-box. 

After  the  jury  are  empanneiled  in  a  criminal  case,  it  is  too  late  to  inquire  into  the 
impartiality  of  a  juror. 

Bui  after  the  jurors  are  all  sworn  merely,  it  is  not  too  late.    (Ssc  noUfp.  480.) 

Where  a  juror  was  sworn  in  a  capital  trial,  but  was  subsequently  set  aside  at  the  ia- 
sunoe  of  the  government,  and  after  he  was  sworn  and  before  be  waa  aet  aaida, 
others  returned  as  jurors  were  challenged  peremptorily,  the  prisoner  was  petmitted 
lo  waive  any  of  bis  challenges.     (Set  tamt  naU.) 

The  St.  1807,  c.  18,  does  not  prohibit  the  appointment  of  counsellors  of  this  Court 
to  aid  the  law  oflicers  of  the  Commonwealth,  whenever  the  circumsianoes  of  the 
case  may  require  the  Court,  in  the  exercise  of  a  sound  discretioD,  to  wakm  sMh  aa 
appointment. 
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Whmn  «  principal  and  aocasKry  were  iodicted  fbr  murder*  uid  a  conmellor  of  th^  Common 
Court  Miiflted  the  attorney-general  and  solicitor-general  at  the  trial  of  the  princi-  wealth 
pal,  the  priaoner's  coonael,  who  were  the  aame  in  both  caaea,  not  ottjeeting,  and  ^ 

afterwards,  merely  upon  the  request  of  the  attorney-general,  with  the  concurrence  "^"^WP 
of  the  BoJicitor-general,  and  without  any  pecuniary  consideration,  nich  coansellor 
promised  to  assist  in  the  trial  of  the  accessory,  and  preparation  for  the  trial  was 
made  under  the  expecution  of  his  assistance,  the  Court  permitted  him  to  aid  the 
attomey«general,  it  being  understood  *<  that  the  direction  and  control  of  the  prose- 
eution  "  should  be  with  the  attorney-general. 

k  Mmw,  that  in  the  trial  of  one  person,  upon  an  indictment,  no  more  than  two  ooon- 
sel  can  be  permitted  to  manage  the  cause  on  the  part  of  the  Commonwealth. 

Where  principal  and  accessory  are  joined  in  one  indictment  but  are  tried  separately, 
the  record  of  the  conviction  of  the  principal  is  primd  fadt  evidence  of  his  gviU» 
upon  the  trial  of  the  accessory,  and  the  burden  of  proof  rests  on  the  accessory  to 
show,  not  merely  that  it  is  questionable  whether  the  principal  ought  to  have  beea 
convicted,  but  that  he  clearly  ought  not  to  have  been  convicted. 

On  the  qoestioo  of  the  principal's  innocence,  the  Court  refimed  to  conflne  the  acces- 
sory to  the  proof  of  some  new  fact  not  proved  in  the  trial  of  the  principal,  or  to 
fix  any  limitation  to  the  admission  of  evidence  to  show  that  the  principal  was  not 
guilty. 

If  an  accomplice  receives  a  promise  from  the  attomey«general,  that  he  shall  not  be 
prosecuted  if  he  will  become  Slate's  evidence  and  make  a  full  disclosure,  and  upon 
sQch  promise  he  makes  a  confession,  bot  afterwards  refuses  to  testily,  he  may  be 
put  upoa  his  trial,  and  this  same  confession  will  be  admissible  in  evidence  against 
him. 

Although  in  criminal  cases  the  jury  are  judges  of  the  law  so  &r  as  it  is  involved  ia 
the  general  question  of  guilty  or  not  guilty,  yet  questions  of  law,  whether  they  arise 
in  the  arraignment  of  the  prisoner,  or  in  relation  to  the  admissibility  of  evidence, 
must  be  decided  by  the  Court,  and  must  not  be  reviewed  by  the  jury. 

Thus  if  die  Court  admit  the  confession  of  a  prisoner,  the  jury  cannot  rciject  it  as  ia- 
compelent  evidence,  although  they  nwy  disregard  it  as  incredible. 

The  prisoner  was  indicted  as  an  accessory  before  the  fact, 
in  the  murder  of  Joseph  White.* 

The  indictment  contained  six  counts.  The  first  and  sdcond 
charged  John  Francis  Knapp  alone  as  principal  in  the  first  de- 
gree, and  Joseph  Jenkins  Knapp  and  George  Crowninshield 
as  accessories.  The  third  and  fourth  counts  charged  Richard 
Crowninshield  as  principal  in  the  first  degree,  John  Francis 
Knapp  as  principal  in  the  second  degree,  and  Joseph  Jenkins 
Knapp  and  George  Crowninshield  as  accessories  to  both  of 
the  principals.  The  death  of  Richard  Crowninshield  by  sui- 
cide, so  that  he  could  not  be  held  to  answer  for  the  murder, 
was  stated  in  these  two  counts.  The  fifth  and  sixth  counts 
charged  a  person,  to  the  jurors  unknown,  as  principal  in  the 
first  degree,  John  Francis  Knapp  as  principal  in  tne  second        47SI 

*  Shaw  C.  J.  did  not  sit  in  the  trial  of  this  cause. 
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Common-     degree,  and  Joseph  Jenkins  Knapp  and  George  Crowninshield 
^\^  as  accessories  to  both  of  these  principals. 

Knapp.  J.  Francis  Knapp  was  tried  and  convicted  in  August  last ; 

Yiv.^tfu  and  now  upon  the  arraignment  of  Joseph  J.  Knapp,  hb  coun- 
sel {F,  Dexter  and  W.  H.  Gardiner)  suggested  that  he  was 
bound  to  plead  to  the  6r8t  and  second  counts  only,  as  neither 
Richard  Crowninshield  nor  ''the  person  unknown ''  had  been 
convicted.  Stoops  v.  CommonioeaUh^  7  Serg.  &  Rawle,  491. 
But  the  Court  ruled,  that  so  far  as  he  was  charged  in  the 
various  forms  in  the  indictment,  as  accessory  to  the  murder 
committed  by  J.  Francis  Knapp,  he  was  bound  to  answer. 

In  empannelling  the  jury,  one  Abbot,  of  Andover,  returned 
as  a  talesman,  was  asked  if  his  name  was  in  the  jury-box  ;  he 
answered  that  he  did  not  know  ;  that  he  had  a  son  whose  name 
was  in  the  box,  and  he  believed  it  was  not  usual  in  Andover  to 
put  in  the  names  of  two  persons  of  the  same  family.  The 
Court  said  they  were  not  satisfied  that  bis  name  was  in  the 
jury-box,  and  that  he  could  not  be  sworn. 

Another  person  returned  as  a  talesman,  being  put  on  the 
voir  dire,  said  that  be  bad  not  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner,  and  that  be  felt  no 
bias  or  prejudice  in  favor  of  or  against  him.  He  also  staled 
that  his  name  used  to  be  in  the  jury-box,  and  that  be  bad  do 
knowledge  of  its  having  been  withdrawn.  He  was  tbereopoo 
sworn  in  chief.  Immediately  after  the  jury  were  empaDnelled 
and  a  foreman  appointed,  and  before  the  indictroeoi  was  read 
to  them,  Morton  (Attorney-General)  stated  that  be  bad  learn- 
ed)  since  this  talesman  was  sworn,  that  be  bad  said  that  J. 
Francis  Knapp,  the  alleged  principal  in  the  murder,  ooght  not 
to  have  been  convicted.  The  aitomey-general  tberefoie  HKured 
that  a  new  talesman  should  be  substituted.  He  urged  tkat  the 
Sr,  1 807,  c.  140,  §  9,  autboriies  the  Court  to  inqaire  whether 
a  juror  is  sensible  of  any  prejudice  io  the  case,  without  aoy 
Bnitauon  as  to  the  time  when  such  nquiiy  shal  he  aade. 

Gmrdimtr  contended  that  the  objectiou  should  k^v  beea 
Qiade  before  the  juror  was  sworn  ;  and  he  ciled  S  Hale^s  P.  C* 
«70,  274  ;  I  Chit.  Crim.  Law,  545  [A«er.  ed.  444.1 
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fF$b9ier  said,  in  rep/y,  that  in  civil  cases,  according  to  our     Common- 
practice,  challenges  are  made  after  the  jury  have  been  sworn,  ^ 
for  they  are  sworn  but  once  for  the  trial  of  all  actions  which  _,^^PP:_^ 
may  come  before  them  ;  and  the  statute  above  cited  makes  no 
distinction  between  civil  and  criminal  cases,  as  to  the  point  iu 
question.     The  case  is  the  stronger,  inasmuch  as  there  is  no 
opportunity  to  make  inquiries  respecting  a  talesman  previously 
ro  the  trial. 

Per  Curiam.  At  common  law  the  court  cannot  interfere 
dfter  the  juror  has  been  sworn,  and  we  think  that  our  statute  did 
not  intend  to  make  any  alteration  as  to  the  time  of  inquiring 
into  the  juror's  impartiality.  The  objection  to  him  must  be 
made,  as  well  by  the  Commonwealth  as  by  the  prisoner,  be- 
fore the  juror  is  sworn ;  or  at  least  before  the  jury  are  em- 
pannelled.* 

The  prisoner's  counsel  referred  to  St  1807,  c.  18,  which 
requires  county-attorneys  to  act  in  behalf  of  the  Common- 
wealth, ^^  provided,  that  the  attorney-general,  when  present, 
and,  in  his  absence,  the  solicitor-general,  if  present,  shall,  in 
any  court,  have  the  direction  and  control  of  prosecutions  and 
suits  in  behalf  of  the  Commonwealth."  The  second  section 
provides  '^  that  no  attorney-general,  solicitor-general  or  county- 
attorney  shall  receive  any  fee  or  reward  from  or  in  behalf  of 
any  prosecutor,  for  services  in  any  prosecution,  to  which  it 
shall  be  his  official  duty  to  attend." 

Dexter  and  Oardiner  objected,  that  as  both  the  attorney- 
general  and  the  solicitor-general  were  present,  and  neither  of 
them  disabled  to  conduct  the  prosecution,  Mr.  Webster  ought 

*  In  the  caae  of  Alfred  Twamblyy  who  wu  indicted  for  a  rape  and  waa  tried 
in  Middlesex,  on  December  7th,  1830,  before  Shaw  C.  J.,  Wilds  J.  and  Mor- 
ion J.,  the  fifth  juror  iworn  itated,  after  the  twelfth  had  been  sworn,  bat  be- 
fore the  jury  were  empannelled,  that  he  had  oonsoientioas  soraplet  of  oob« 
▼ictkng  for  any  crime  punishable  with  death  except  the  orime  of  murder 
Numerous  peremptory  challenges  had  been  made,  both  before  and  after  th» 
juror  was  sworn.  Lawrence  and  FTeydoek,  of  counsel  for  the  prisoner,  object- 
ed that  it  was  too  late  to  set  the  juror  aside,  but  the  Court  OTerruled  the  ob- 
lection,  and  the  juror  being  put  on  the  voir  dire  and  confirming  his  ftateiiieDty 
was  rejected.  The  prisoner's  counsel  suggested  that  this  impaired  the  pri» 
oner's  right  of  challenging;  and  the  Court  permitted  him,  under  the  einmni* 
stances,  to  waive  any  of  the  challenges  previously  made  by  him. 
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Common-     not  to  be  permitted  to  act  in  behalf  of  the  CooHBonwealth. 

^^  They  had  understood  that  he  was  to  receive  a  compensatioo 

^napp*       for  his  services  from  a  private  prosecutor,  and  they  questioned 

the  right  of  a  private  individual  to  retain  counsel  to  aid  the  law 

officers  of  the  government  in  effecting  a  convicuoo  for  a  crime 

punishable  with  death. 

Morton  (Attorney-General)  remarked  that  it  was  not  a 
novel  practice  for  the  prosecuting  officers  to  call  in  the  ud  of 
other  counsel. 

Davis  (Solicitor-General)  said  the  counsel  for  the  govern- 
ment would  be  greatly  embarrassed,  if  Mr.  WebHer  were  not 
permitted  to  act  in  the  case,  as  the  preparation  for  the  trial  bad 
been  made  under  the  expectation  of  his  assistance. 

Webster  stated  that  he  appeared  solely  at  the  request  of  the 
attorney-general,  and  without  any  pecuniary  inducement, 
yv^.  lOth.        The  next  day  the  opinion  of  the  Court  on  this  question  was 
delivered  by 

Putnam  J.  The  Court  have  considered  the  application  of 
the  attorney -general  for  the  admission  of  Mr.  Webster  to  assist 
him  in  the  management  of  this  cause. 

The  counsel  in  behalf  of  the  prisoner  object,  and  contend 
that  the  statute  of  1807,  c.  18,  (revived  by  St.  1811,  c.  10,) 
respecting  the  offices  and  duties  of  the  attorney-general,  solici- 
tor-general and  county-attorney,  makes  it  their  duty  exclu- 
sively to  conduct  the  prosecutions  on  the  part  of  the  Common- 
wealth. 

We  have  examined  that  statute  and  are  of  opinion  that  it  was 
not  intended  to  prohibit  the  appointment  of  the  counsellors  of 
this  Court  in  aid  of  the  law  officers,  whenever  the  circum- 
stances of  the  case  should  require  the  Court,  in  the  exercise  of 
a  sound  discretion,  to  make  such  appointments.  It  is  one  of 
the  incidental  powers  of  the  Court,  and  has  heretofore  been 
exercised  in  cases  within  our  own  recollection. 

In  cases  where  civil  rights  are  in  controversy  and  the  form 
of  proceeding  is  by  indictment  or  information,  the  Court  do  not 
perceive  any  objection  against  permitting  the  party  in  interest 
to  employ  counsel  in  aid  of  the  law  officers.  The  same  rea- 
sons would  not  apply  to  cases  involving  public  considerations 
only.     In  such  cases  the  statute  supposes  that  the  prosecution 
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will  be  tonducted  by  the  law  officers,  for  their  salaries,  and     Common- 
vrithout  any  other  compensation  whatever.  ^^^ 

In  the  present  case  Mr.  Webiler  avows  that  he  is  induced  to  Knapp. 
aid  the  attorney-genera]  merely  at  his  request,  and  without  any 
other  consideration  ;  so  that  this  case  presents  the  question, 
whether  a  counsellor  may,  at  the  request  of  the  attorney-gen- 
eral, be  admitted  to  aid  him  in  the  prosecution,  without  any 
pecuniary  consideration  being  paid  to  him,  or  any  other  con- 
sideration which  may  be  supposed  to  influence  him,  except- 
ing a  disinterested  regard  for  the  public  good.  And  we  all 
think  that  under  these  circumstances  the  application  should  be 
granted. 

It  is  to  be  recollected,  that  at  the  trial  of  John  Francis 
Knapp,  Mr.  fVebster  was,  at  the  request  of  the  law  officers, 
appointed  to  aid  them,  and  that  there  was  no  objection  then 
made  by  the  prisoner  or  his  counsel.  And  although  that  ap- 
pointment strictly  was  for  the  then  pending  trial,  yet  if  the 
other  trials  had  followed  immediately,  the  counsel  for  the  gov- 
ernment would  have  had  reason  to  suppose  that  they  were  to 
receive  his  assistance  in  those  trials,  unless  good  objections 
should  have  been  made.  It  is  said  by  the  law  officers,  that  the 
preparations  for  this  trial  have  been  made  under  a  similar  ex- 
pectation on  their  part,  and  no  objection  was  made  to  this 
measure  until  the  jury  were  empannelled. 

It  is  to  be  understood  that  the  solicitor-general  concurs  in 
this  application  on  the  part  of  the  attorney-general,  and  that 
two  gentlemen  only  are  to  address  the  jury  in  the  case,  in  be- 
iMilf  of  the  Commonwealth.*  It  is  further  to  be  understood, 
that  the  '^  direction  and  control  of  the  prosecution  is  to  be  with 
the  attorney-general "  ;  who  acts  under  oath  and  upon  his  offi- 
cial responsibility. 

We  give  no  opinion  upon  any  application  of  this  nature  tra- 
der any  other  circumstances  than  such  as  are  found  in  the  case 
now  before  us. 

The  counsel  for  the  prisoner  said  they  should  contest  the 
fact,  that'  J.  Francis  Knapp  was  a  principal  in  the  alleged 
murder. 

*  See  ar.  1786,  e.  33,  f  2. 
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GomiDon.         The  attorney-general  contended  that  the  record  of  bis  con- 
^^^  viction  was  primd  facie  evidence  that  he  was  a  principal,  but 

K^app^  ^  he  admitted  that  the  prisoner  might  show  that  the  offeDce  com- 
mitted did  not  amount  to  a  felony  in  the  principal,  or  not  tbat 
species  of  felony  with  which  he  was  charged,  or  that  be  was 
manifestly  innocent.  Hawk.  P.  C  bk.  3,  c.  29,  §  47,  Leacb's 
note  (4)  ;  JiPDanieVs  case,  Foster,  121,  and  10  State  Triab, 
417;  Foster,  363,  365,  366;  1  Russell,  55,56;  SmiUiU 
case^  1  Leach,  323,  case  136. 

Dexter  and  Gardiner.  So  far  as  it  is  necessary  to  show  the 
fact  of  a  conviction  of  the  person  charged  as  principal,  tbe 
record  is  evidence  and  conclusive  evidence  ;  but  no  further. 
As  against  the  accessory,  it  is  no  proof  of  the' guilt  of  the  prin- 
cipal. It  is  res  inter  alios  acta^  and  does  not  cast  the  burden 
of  proof  upon  the  accessory.  If  the  principal  and  accessory 
had  been  tried  at  the  same  time,  the  accessory  might  have 
availed  himself  of  all  matters  of  fact  and  of  law  to  show  that 
the  principal  was  not  guilty.  This  prisoner  has  a  right  to  ask 
the  jury  to  consider,  on  the  whole  evidence,  whether  the  for- 
mer jury  came  to  a  right  conclusion.  In  addition  to  the  author- 
ities before  cited,  they  referred  to  1  Chit.  Cr.  L.  577,  [Am. 
edit.  470 ;]  1  Stark.  Ev.  224  ;  Archb.  Crim.  PI.  398,  399 ; 
1  Stark.  Crim.  PI.  (2d  edit.)  309. 

The  prisoner's  counsel  now  offered  evidence  in  regard  to 
the  place  at  which  the  principal,  as  was  contended  by  the  gov- 
ernment upon  his  trial,  was  stationed  during  the  perpetration 
of  the  murder,  their  object  being  to  show  that  in  that  situation 
It  was  impossible  for  him  to  aid  and  abet  the  person  who  was 
actually  striking  the  blow. 

Webster,  It  is  a  question  for  the  discretion  of  the  Court, 
how  far  evidence  respecting  the  principal  is  to  be  introduced. 
We  admit  it  is  difficult  to  fix  the  limitation.  We  apprehend 
that  the  whole  question  of  his  guilt  is  not  open,  as  though  there 
had  been  no  trial .  The  conviction  is  primd  facie  evidence 
that  he  was  present,  aiding  and  abetting,  and  it  is  necessary  to 
prove  mcontestably  some  new  fact  that  is  incompatible  with  his 
guilt.  If  the  conviction  is  to  go  for  nothing  and  the  former 
question  is  to  be  retried,  the  consequence  must  be,  that,  as  tbe 
confessions  of  the  principal  are  not  evidence  against  the  nrce^ 
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8ory,  in  all  cases  where  the  guilt  of  the  principal  cannot  be     Commoo- 
proved  without  the  aid  of  his  confessions,  the  accessory  must       ^^^^ 
be  acquitted.  Knapp 

Putnam  J.  said  the  Court  were  aware  of  the  difficulty  of 
the  question,  and  that  they  were  unable  to  apply  any  definite 
limitation  to  the  admission  of  the  evidence.  The  verdict  is  to 
be  taken  as  prima  facie  evidence  of  the  guilt  of  J.  Fiancis 
Knapp.  It  may  be  rebutted  by  showing  that  there  was  no 
murder,  or  that  Francis  was  not  in  a  situation  where  he  could 
take  a  part  as  a  principal.  We  cannot  stop  the  evidence  of- 
fered, in  limine.  The  prisoner  has  the  burden  of  proof.  He 
must  show  the  jury  that  Francis  ought  not  to  have  been  con- 
victed. He  is  not  to  make  the  propriety  of  the  conviction 
questionable  merely  ;  he  must  prove  it  to  have  been  clearly 
wrong.* 

Morton  (Attorney-General)  stated,  that  after  the  arrest  of  the 
two  Knapps  and  the  two  Crowninshields  named  in  the  indict- 
ment, he  gave  a  written  authority  to  Rev.  Henry  Colman  to 
receive  a  confession  from  any  one  of  them  except  Richard 
Crowninshield,  pledging  the  faith  of  the  government  that  the 
one  who  should  become  State's  evidence  should  be  protected ; 
that  upon  such  promise  tiie  prisoner  at  the  bar  made  a  free  and 
full  disclosure,  and  promised  to  testify  against  his  accomplices, 
but  that  in  the  trial  of  J.  Francis  Knapp  he  refused  to  testify. 
The  attorney -general  now  proposed  to  give  the  confession  in 
evidence,  and  on  the  point  of  its  admissibility,  he  cited  4  Bl. 
Comm.  332,  and  Christian's  note  ;  Rex  v.  Rudd^  Cowp.  331  ; 
2  Stark.  £v.  19,  21,  23,  note. 

The  writing  obtained  from  the  attorney -general  stated  that 
the  prisoner's  ^' being  a  witness  will  be  a  pledge  of  the  govern- 
ment that  he  will  never  be  prosecuted  for  this  offence." 

Henry  Colman  sworn.  On  the  morning  of  May  28th,  the 
day  next  after  I  heard  of  the  prisoner's  arrest,  I  went  to  the  jail 
to  visit  him.  I  told  him  I  was  distressed  to  see  him  there,  and 
if  I  could  render  him  any  service  that  was  proper  for  me  to 
render,  he  might  command  it.     He  asked  me  if  I  thought  they 

1  See  SiaU  t.  CraMk,  2  Bailey,  66;  Rogeoe's  Crim.  £y.  172,  173 
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Common-     could  prove  it,  (alluding  to  the  charge  against  him.)      1  lokt 
^  him  I  did  not  know  way  thing  about  it,  otht;r  than  whac  certain 

K^P^PP*  gentlemen  in  whom  1  had  great  confidence  bad  told  me,  that 
486  in  their  opinion  the  evidence  against  him  was  conclusive.  1 
told  him  I  did  not  know  what  could  be  done,  but  if  any  thi.  g 
could  be  obtained  for  him,  if  he  saw  fit  and  felt  tliat  be  could 
rely  on  my  honor  to  make  any  disclosures  to  me,  he  might  be 
sure  they  should  never  be  divulged,  I  would  die  first,  uoti)  I 
could  obtain  the  security  of  the  government.  At  that  time  1 
thought  a  confession  to  a  clergyman  was  sacred.  1  chaiiged 
him,  if  he  was  innocent,  by  no  means  to  state  any  thing  to  in* 
volve  himself ;  he  must  be  the  judge  of  that.  He  asked  me 
repeatedly  if  I  thought  they  could  prove  it.  I  told  him  I  did 
not  know  any  thing  more  than  I  had  said  before.  I  went  to 
the  jail  again  at  three  o^clock  the  same  day.  A  similar  con- 
versation took  place.  He  asked  me  what  I  thought  of  the 
evidence  against  him.  I  told  him  I  did  not  know,  but  I 
thought  it  would  be  difiicult  for  him  to  account  for  the  two 
letters  which  I  had  heard  had  been  traced  to  him.  He  asked 
me  (at  the  suggestion,  as  I  understood,  of  the  prisoner  in  the 
cell  above  him,)  if  I  thought  they  would  bring  Palmer  up  from 
the  State  of  Maine.  I  told  him  my  belief  that  they  would.  I 
told  him  I  would  do  all  in  my  power  towards  obtaining  for  him 
the  privilege  of  being  State's  evidence.  I  told  him  I  could 
ofi^er  him  no  bribe  ;  I  would  not  persuade  him  ;  he  must  act 
on  his  own  responsibility.  I  went  to  the  jail  a  third  tune  the 
same  day,  before  which  I  had  learned  that  a  letter  bad  been 
written  requesting  that  Palmer  might  be  admitted  to  become 
State's  evidence.  I  told  the  prisoner  I  had  seen  the  letter,  and 
that  if  any  thing  was  to  be  done  for  him,  it  must  be  done  that 
day.  I  stated  to  him,  that  I  had  inquired  of  counsel  whether, 
if  the  confession  were  not  sufficient  to  convict  another,  it  would 
save  him,  and  I  told  him  the  answer,  that  it  would,  if  made  in 
good  faith.  He  then,  without  further  preface,  made  disclo- 
sures. After  I  left  the  jail,  I  did  not  see  the  prisoner  again 
until  I  had  called  upon  the  attorney-general.  Having  obtained 
a  letter  from  the  attorney-general,  I  visited  the  prisoner  on  the 
39th  of  May.  The  letter  was  shown  to  him,  promising  the 
protection  of  government,  and  he  was  informed  that  tfae  prom- 
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06  was  upoQ  the  sole  conditioD  that  he  should  make  au  ex-    Common- 

weftlth 
plicit,  exact  and  full  disclosure  of  every  circumstaDce  connected  ^^ 

with  the  event  referred  to  ;  and  that  in  case  of  any  refusal  to  Knapp. 
answer  touching  any  topic  known  to  him,  or  of  any  evasion,  486 
equivocation  or  designed  contradiction  or  withholding  of  testi- 
mony, he  was  not  to  receive  the  benefit  of  the  promise.  The 
prisoner  then  made  a  confession  without  compulsion,  bribe,  so- 
licitation or  any  inducement  whatsoever,  other  than  the  pledge 
of  the  government  as  contained  in  the  letter  of  the  attorney- 
general.  The  confession  is  in  my  handwriting,  and  is  sub- 
scribed by  the  prisoner  at  the  end  of  it  and  at  the  bottom  of 
every  page.  I  did  not  tell  the  prisoner,  before  he  made  this 
confession,  that  his  first  confession  would  not  be  used  against 
him. 

The  attorney-general  offered  in  evidence  the  written  confes- 
sion only,  and  not  the  oral  disclosures  made  by  the  prisoner 
before  he  had  received  the  promise  of  the  government. 

Oardiner  objected  that  the  confession  could  not  be  admitted 
in  evidence,  because  it  was  not  made  voluntarily,  but  upon  a 
promise  of  favor.  It  is  contended,  that  if  a  confession  is 
made  by  an  accomplice,  upon  a  pledge  of  the  favor  of  the  gov- 
ernment, and  he  afterwards  refuses  to  testify,  the  confession 
becomes  admissible  against  himself.  If  the  true  reason  for  re- 
jectii^  a  confession  made  upon  a  promise  of  favor  is,  that  it  is 
not  credible^  a  breach  of  contract  in  the  party  confessing  can- 
not render  it  credible.  The  contract  with  ihe  prisoner  was, 
that  if  he  would  testify  against  his  accomplices,  he  should  not 
be  prosecuted  himself.  He  has  refused  to  testify,  and  we  ad- 
mit that  he  has  thereby  forfeited  his  title  to  favor,  and  is  right- 
fully put  upon  his  trial ;  and  this  must  be  the  whole  penalty  for 
his  breach  of  contract.  In  Christian's  note  to  4  Bl.  Comm. 
331,  it  is  said,  that  upon  a  trial  before  BuUer  J.,  the  accom- 
plice, who  was  admitted  a  witness,  denied  in  his  evidence  all 
that  he  had  before  confessed,  and  that  *•*•  upon  his  previous 
confession  and  other  circumstances,"  he  was  convicted.  It 
does  not  appear  that  such  confession  was  not  voluntary.  Star- 
kie  (on  Evid.  vol  3,  p.  23,)  says,  that  '^  by  a  breach  of  the 
condition  the  accomplice  forfeits  his  claim  to  favor,  and  is  liable 
to  be  tried  and  convicted  upon  his  confession."    The  authority 
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Common-     ciied  by  him  is  the  case  of  Rex  v.  Burley^  where  ihe  prisoner 

^  made  a  confession  after  a  representation  made  to  him  by  a 

^^p*PP«      constable  that  bis  accomplices  had  been  taken  into  custody, 

487        which  was  not  the  fact.     Such  a  confession  would  have  been 

admissible  in  evidence,  under  the  general  rule,  for  it  was  aiade 

without  any  threat  or  promise  of  favor. 

fVebsUr.  The  question  before  the  Court  has  never  before 
arisen  in  the  United  States,  and  is  to  be  determined  upon 
English  authorities  and  general  reasoning.  According  to  the 
English  authorities,  this  confession  is  admissible  in  evidence. 

Between  a  confession  by  a  prisoner,  inculpating  himself  only, 
and  a  confession  implicating  others  also,  there  is  a  wide  differ- 
ence in  principle.  Where  he  charges  himself  alone',  the  con- 
fession is  to  be  strictly  watched,  because  it  is  not  to  be  sup- 
posed that  he  will  implicate  himself  unless  he  is  influenced  by 
the  hope  of  favor  or  fear  of  punishment,  and  under  such  influ- 
ence he  may  state  whatever  he  thinks  may  benefit  him  with- 
out regard  to  the  truth.  But  in  the  case  of  an  accomplice 
disclosing  his  own  guilt  and  charging  others  under  an  offer  of 
mdemnity,  the  law  presumes  that  he  tells  the  truth  with  delib- 
eration ;  and  he  has  a  motive  to  tell  the  truth  ;  his  safety  de- 
pends upon  it.  It  is  said  his  confession  is  not  credible.  But 
he  is  to  be  believed  when  he  testifies  the  same  things  on  the 
trial  of  his  accomplices,  and  his  oath  is  not  stronger  against 
them,  than  his  own  interest  is  in  regard  to  himself.  But  there 
is  a  deeper  principle  than  that.  In  our  practice,  the  moment 
an  accomplice  is  permitted  by  the  attorney-general  to  make  a 
disclosure,  he  is  safe  ;  he  is  beyond  hope  or  fear  ;  his  security 
is  as  complete  as  if  he  had  received  a  pardon.  The  only  thing 
which  can  bring  him  into  jeopardy  is  a  departure  from  the 
truth. 

These  disclosures  are  not  like  a  simple  confession,  because 
they  are  not  gratuitous.  If  they  cannot  be  used  against  the 
prisoner,  the  government  is  trifled  with,  and  the  course  of  jus- 
tice is  impeded.  Several  persons  were  engaged  in  the  same 
crime.  The  government  selects  one  and  offers  him  an  indem- 
nity if  he  will  confess  and  testify  against  the  others.  He  is 
admitted  a  witness,  and  the  others  are  put  upon  trial.  He  re- 
fuses to  testify,  and  they  are  acquitted.     He  is   then  tried 
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himself  and  acquitted,  because  bis  disclosures  cannot  be  used    CommoD 
against  himself.     Sucb  must  be  the   course  of  proceeding?  ^^ 

according  to  the  principles  urged  in  behalf  of  the  prisoner  at      Knapp. 
die  bar.     In  effect,  the  law  officer  would  be  deprived  of  the        488 
privilege  of  offering  an  indemnity  to  an  accomplice,  in  con- 
sideration of  his  becoming  a  witness  for  the  government. 

The  case  of  Rex  v.  Rudd^  Cowp.  331,  is  decisive  of  the 
question  before  the  Court.  Lord  Mansfield  says  the  present 
practice  of  offering  mercy  to  an  accomplice,  has  been  adopted 
in  analogy  to  the  law  of  approvement.  By  that  law  it  must 
appear,  that  the  approver  has  discovered  the  whole  truth,  and 
if  he  has  not,  he  is  hanged,  and  upon  his  own  confession,  that 
is,  the  saifie  confession  which  entitled  him  to  become  an  ap- 
prover. So  the  modem  cases  cited  by  Christian  and  Starkie 
must  have  reference  to  the  particular  confession  which  entitled 
the  prisoner  to  become  a  witness  ;  they  would  not  have  said, 
that  on  his  refusal  to  testify  he  might  be  convicted  '^  on  his 
own  confession,"  if  they  meant  merely  that  he  was  liable  to  be 
tried  and  convicted. 

The  general  principle  is,  that  confessions  are  evidence. 
This  Court  have  adopted  the  exception,  so  far  as  the  English 
authorities  go.  Here  is  a  qualification  to  the  exception,  which 
brings  it  nearer  to  the  general  principle.  The  Court  will  not 
favor  the  exception  against  the  general  rule,  especially  where 
the  exception  itself  is  of  doubtful  character. 

But  if  there  were  no  accomplice,  and  this  were  a  confession 
affecting  the  prisoner  alone,  there  is  nothing  in  the  circum- 
stances testified  to  by  the  witness,  that  would  exclude  it. 

Dexter y  in  reply.  In  the  case  of  J.  Francis  Knapp  it  was 
considered,  that  credibility  is  the  principle  upon  which  a  con- 
fession is  admissible  m  evidence,  and  that  to  be  credible  it 
must  be  made  by  the  party,  uninfluenced  by  a  menace  or  prom- 
ise of  favor.  It  is  argued,  that  the  confession  in  question  is  to 
be  believed,  because  the  prisoner  was  safe  when  he  made  it. 
Whether  he  was  or  was  not  safe,  could  make  no  difference  in 
principle  in  any  case.  But  if  it  could,  yet  here  it  is  not  ma- 
terial, for  the  first  confession  was  made  under  such  circum* 
stances  as  to  render  it  inadmissible,  and  the  subsequent  one 
must  be  excluded,  unless  the  government  show  tliat  the  im* 
VOL.   X.  32  «7 
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Common-     pressions  under  which  the  first  was  given  had  been  enlirdj 

^  ^  removed.     Nothing  has  occurred  to  give  the  last  a  diiierenf 

Xnapp.      character  from  the  first.     It  is  the  common  case  of  an  involun- 

489        ^T  confession  repeated  under  the  influence  which  produces  it 

originally.     6  Petersdorff 's  Ahr.  82. 

In  RvddU  c(uty  which  has  been  relied  on,  the  question  was, 
whether  the  prisoner,  not  having  made  a  full  disclosure,  should 
be  put  upon  trial,  or  be  discharged.  The  old  law  of  approYO- 
ment  bears  little,  if  any,  analogy  to  the  modern  practice  in  re- 
gard to  accomplices. 

The  case  of  Rex  v.  HaU^  2  Leach,  636,  note,  is  directly  in 
point. 

The  stipulation  on  the  part  of  the  government  is,  if  you  tes- 
tify fairly,  you  shall  not  be  put  upon  your  trial ;  if  you  do  not, 
you  shall  be.  This  is  the  whole  of  the  contract.  The  gor- 
ernment  do  not  say,  if  you  refuse  to  testify,  we  will  use  your 
involuntary  confession  against  you.  If  an  involuntary  confes- 
sion is  excluded,  because  it  wants  credibility,  does  it  become 
credible  in  consequence  of  the  prisoner's  being  unwilling  to 
swear  to  it  ?  The  very  reason  for  his  refusal  may  be  because 
it  is  not  true. 

WehsUr.  HaWi  case  does  not  touch  the  present  case,  be- 
cause there  was  no  promise  or  attempt  to  use  Hall  as  King's 
evidence  ;  and  it  is  besides  of  doubtful  authority. 
%W.  UUL  Putnam  J.  delivered  the  opinion  of  the  Court.  The  law 
is  clearly  settled,  that  the  confessions  of  a  party  freely  and  vol- 
untarily made,  are  to  be  received  against  him  as  competent 
evidence.  The  difficulty  in  administering  this  part  of  the  law, 
is  not  so  much  in  regard  to  the  rule,  as  in  the  application  of 
the  facts  to  the  rule  ;  in  other  words,  in  ascertaining  from  the 
facts  and  circumstances,  whether  the  confessions  were  free  and 
voluntary,  or  whether  they  were  procured  by  the  influence  of 
another,  under  a  hope  of  favor  or  advantage  if  they  were  made, 
or  fear  of  harm  or  disadvantage  if  they  were  withheld. 

The  government  propose  to  give  in  evidence  against  the 
prisoner,  his  confession  which  was  made  in  writing  after  he  had 
received  the  assurance  of  the  attorney-general  that  he  should 
not  be  prosecuted,  if  he  should  testify  truly  upon  the  trial  of 
bis  accomplices.     And  it. is  stated  by  the  witness,  that  tb^ 
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confession  was  deliberately  made,  and  reduced  to  writing  in     Commoa- 
the  presence  of  the  prisoner,  and  subscribed  on  each  leaf  by  ^ 

the  prisoner  with  his  own  hand.  That  confession  is  competent  ^p^PP* 
eridence  unless  the  prisoner  can  show  that  it  was  obtained  un-  490 
der  an  improper  influence  of  fear  or  hope  excited  in  the  mind 
of  the  prisoner  at  the  time  when  he  made  it.i  And  it  is  con- 
tended in  his  behalf,  that  such  influence  was  brought  to  bear 
upon  him,  by  the  witness,  in  the  various  communications  which 
he  had  with  the  prisoner  before  he  obtained  the  protection  of 
the  government. 

We  must  attend  to  those  circumstances,  b  order  to  deter- 
mine the  validity  of  the  prisoner's  objection. 

And  here  we  must  distinguish  between  the  verbal  communi- 
cations which  were  made  by  the  prisoner  to  the  witness,  before 
he  made  the  application  to  the  attorney-general,  and  the  writ- 
ten declarations  and  confessions  which  were  made  after  the 
protection  was  obtained.  The  government  do  not  offer  those 
verbal  confessions,  but  would  confine  the  evidence  of  confes- 
sion to  the  facts  which  were  reduced  to  writing. 

But  it  has  been  urged  by  the  counsel  for  the  prisoner,  that 
although  the  written  confession  was  voluntary,  and  not  induced 
by  persuasion  or  any  external  influence,  yet  if  the  first  confes- 
sion was  not  voltmtary,  the  subsequent  confession  is  also  inad- 
missible. 

The  principle  undoubtedly  is,  that  if  a  confession  is  procur- 
ed by  threats,  or  promises  of  favor,  all  subsequent  confessions 
of  the  same  fact  are  to  be  excluded  ;  and  the  reason  given  is, 
that  the  subsequent  confessions  may  be  presumed  to  be  in- 
duced from  the  same  motive  of  fear  or  hope  ;  and  therefore,  if 
it  is  shown  that  such  motive  has  been  removed  before  the  sub- 
sequent confessions  are  made,  this  will  rebut  the  presumption 
and  render  the  subsequent  confessions  admissible. 

When  Mr.  Colman  went  into  the  cell  of  the  prisoner,  he 
said  to  him,  that  *^  he  was  sorry  to  see  him  in  that  situation  , 
and  if  he  could  render  him  any  services  in  his  power,  proper 
to  be  rendered,  the  prisoner  might  command  them."  The  pri» 

>  Se«  RoMoe'i  Crim.  Et.  28  tt  $eq,  and  notes ;  2  Phil.  Er.  (CkwenAt  HiU' 
•4.)  236  to  243,  notet. 
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oaer  then  inquired  of  the  witness  *^  if  he  thought  tbty  cquM 
prove  it."  He  answered,  that  ^^ he  did  not  know  any  thing 
Km^P*  about  it)  other  than  what  certain  gentlemen  in  whom  he  had 
great  confidence,  had  told  him,  which  was,  that  in  their  opin- 
ion the  evidence  would  be  conclusive."  The  remark  mostly 
491  relied  upon  by  the  counsel  for  the  prisoner,  as  influencing  the 
verbal  confession,  was  the  following.  The  witness  said  that 
^'  he  did  not  know  what  was  to  be  done,  hut  if  any  thing  could 
be  obtained  for  him,  and  he  thought  fit  to  rely  on  the  witness's 
honor,  to  make  disclosures  to  him,  they  should  never  be  di- 
vulged, the  witness  would  die  first,  until  he  had  obtained  the 
security  of  the  government." 

Now  if  the  inquiry  were  confined  to  the  verbal  declarations 
which  followed  this  proposal  of  the  witness,  the  Court  are  all 
clearly  of  opinion  that  they  were  made  under  the  hope  of  ob- 
taining the  privilege  of  being  made  a  witness  for  the  State, 
under  the  influence  which  the  witness  excited  in  the  mind  of 
the  prisoner.  If  the  matter  had  stopped  there,  the  discloures 
made  upon  that  solicitation,  and  under  that  hope  of  favor  so 
excited,  would  seem  clearly  to  be  incompetent.  But  the  mat- 
ter did  not  stop  there  ;  for  in  consequence  of  the  verbal  com- 
munications which  the  prisoner  made  to  the  witness,  the  witness 
did  apply  to  the  attorney-general,  and  did  procure  from  him  the 
desired  protection  of  the  government. 

The  prisoner  had  then  obtained  all  that  he  hoped  for,  vis. 
the  consent  of  the  government  to  be  a  State's  witness,  fle 
might  take  the  benefit  upon  the  terms  ofifered  or  he  might  re- 
fuse to  do  sa  And  he  was  left  to  the  free  exercise  of  his  own 
judgment. 

Now  in  the  present  case  it  is  clear,  that  the  motive  supposed 
to  have  induced  the  first  confession,  was  completely  removed, 
and  must  have  ceased  to  operate  before  the  written  confession 
was  made.  The  prisoner  had  in  his  possession  the  letter  of 
the  attorney-general,  promising  the  protection  of  the  govern- 
ment, on  condition  of  his  making  a  full  disclosure,  and  testify- 
mg  in  the  case  fully  and  truly.  The  benefit  was  ofiered  ^*upon 
the  sole  condition  that  he  should  make  an  explicit,  exact  and 
full  disclosure  of  every  circumstance  connected  with  the  event 
referred  'o  ; "  and  he  was  informed,  ''  that  in  case  of  anv  refu- 

500 


Digitized  by  VjOOQIC 


NOVEMBER  TERM  18S0  491 


sal  to  answer  touching  any  topic  known  to  him,  or  of  any  eva-     Common 
sion,  equivocation  or  designed  contradiction  or  withholding  of       ^^^ 
testimony,  he  was  not  to  receive  the  benefit."     To  that  he  as-      Knapp. 
seited. 

The  witness  further  stated,  that  he  did  not  refer  to  the  ver-  403 
bal  disclosures  which  had  been  made,  but  to  the  sutemenu 
and  testimony  which  the  prisoner  was  thereafter  to  give  upon 
the  trials  of  his  accomplices.  He  was  to  make  a  full  confession 
of  all  the  facts  in  the  case,  and  to  answer  any  questions  which 
should  be  put  to  him  by  proper  authority.  This  was  fully  ex- 
plained to  the  prisoner,  before  he  made  the  confessions  which 
are  now  proposed  to  be  given  in  evidence.  A  night  had  inter- 
vened after  the  witness  left  the  prisoner  to  make  the  applica- 
tion to  the  attorney-general,  affording  the  prisoner  time  for 
reflection ;  and  he  deliberately  proceeded  to  make  his  confes^ 
sion  in  writing,  under  these  explanations  and  circumstances. 
The  witness  did  not  persuade  him  upon  the  subject.  If  the 
verbal  disclosures  were  made  under  the  influence  of  hope  ex- 
cited by  the  witness,  the  written  confessions  were  made  after 
that  hope  had  been  realized.  He  was  safe  if  he  would  be  true 
and  faithful  in  the  performance  of  his  engagement.  He  had 
solicited  and  obtained  the  protection  of  the  government,  and 
was  at  liberty  to  accept  it  upon  those  terms,  or  to  stand  upon 
his  defence. 

We  cannot  perceive  how  the  prisoner,  thus  situated,  could 
have  any  motive  falsely  to  accuse  himself,  although  he  might 
have  a  motive  to  continue  his  false  accusation  against  his  ac- 
complices. And  besides,  if  any  such  motive  could  be  sup- 
posed to  operate,  it  was  a  new  motive,  and  not  arising  from 
external  influence.  And  it  is  no  objection  to  the  admission  of 
a  confession,  that  it  was  made  from  interested  motives  and 
with  the  hope  of  favor,  if  the  motive  is  not  excited  by  external 
influence. 

If  the  accomplices  had  been  upon  trial,  it  is  clear  that  the 
testimony  of  the  prisoner  would  have  been  competent  againsi 
them.  It  would  be  liable  to  great  observation,  and  its  credi- 
bility would  be  the  fair  and  just  subject  of  argument.  But  still 
it  would  be  competent.     And  yet  the  motives  which  could 
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Couunoo-     operate  upon  his  mind  would  be  strong,  to  magnifj  the  e^- 
^^^  dence  against  his  accoinpljces,  but  he  would  have  no  motive  to 

Knapp.      criminate  or  accuse  himself  beyond  the  truth. 

The  confessions  which  are  now  offered  in  evidence,  were 
made  deliberately,  in  part-execution  of  the  prisoner's  agree- 
493        ment.     But  upon  being  called  to  testify  upon  the  trial  of  Joho 
Francis  Knapp,  he  refused  to  do  so. 

By  his  refusal  to  testify  it  is  admitted  that  he  has  forfeited 
all  claim  to  the  extraordinary  favor  of  the  government.  But 
in  what  did  that  favor  consist  ?  It  was  in  not  using  his  confes- 
sion against  himself,  if  he  would  conduct  himself  faithfully  as 
a  state's  witness.  By  his  refusal  the  government  are  absolved  . 
and  it  is  now  contended  that  the  prisoner  is  absolved  ako,  and 
that  his  confession  cannot  be  used  against  him,  notwithstanding 
his  refusal. 

Persons  who  are  properly  admitted  here  as  state's  witnesses, 
are  substantially  in  the  same  situation  as  persons  in  England 
who  are  properly  admitted  to  become  witnesses  for  the  crown, 
against  their  accomplices.  The  protection  of  the  government 
is  extended  upon  the  same  terms,  although  the  forms  of  pro- 
ceeding are  somewhat  different.  There,  if  the  witness  for  the 
crown  conducts  himself  fairly  and  makes  and  testifies  to  a  full 
disclosure,  he  is  recommended  to  mercy,  and  a  pardon  is  al- 
ways granted.  Here  the  attorney -general,  of  his  own  authority 
and  upon  his  official  responsibility,  gives  the  pledge  of  the  gov- 
ernment that  the  state's  witness  shall  not  be  prosecuted,  if  be 
makes  and  testifies  to  a  full  disclosure  of  all  matters  in  his 
knowledge  against  his  accomplices.  In  England,  as  well  as  in 
Massachusetts,  those  who  are  admitted  as  witnesses  for  the 
government,  may  rest  assured  of  their  lives  if  they  perform 
their  engagements.  So  that  it  becomes  a  material  inquiry  how 
those  persons  in  England,  who  have  been  admitted  as  witnesses 
for  the  crown,  are  dealt  with,  if  they  fail  to  redeem  the  pledge 
which  they  made  to  the  government  upon  receiving  the  benefit 
of  becoming  king's  witnesses. 

And  we  believe  the  law  to  be  clearly  settled  there,  that  if 
they  refuse  to  testify,  or  testify  falsely,  they  are  to  be  tried 
themselves,  and  may  be  convicted  upon  their  own  confession 
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which  was  made  after  they  were  so  permitted  to  become  wit-     Coaunon- 
nesses  for  the  crown.  ^ 

This  rule  of  the  law  is  recognized  in  the  books.  In  2  Stark.  Ka*PP* 
Et.  23,  and  50,  it  is  stated,  that  where  a  prisoner  had  been 
admitted  king's  evidence,  and  confessed,  and  upon  the  trial  of 
bis  accomplices  refused  to  give  evidence,  he  was  convicted 
upon  his  own  confession,  although  it  had  been  previously  falsely  494 
represented  to  him  by  a  constable  that  his  accomplices  were 
in  custody.  And  that  conviction  was  approved  by  all  the 
judges  in  England.  Rex  v.  Burhy^  coram  Baron  Garrcwj  at 
Lent  assizes,  1818.  So  in  4  Bl.  Comro.  333,  in  a  note  by 
Mr.  Christian,  published  more  than  twenty  years  ago,  it  is  said, 
that  upon  a  trial  some  years  ago  at  York,  before  Mr.  Justice 
BiftUer,  the  accomplice  who  was  admitted  a  witness,  denied  in 
his  evidence  all  that  he  had  before  confessed  ;  upon  which  the 
prisoner  was  acquitted.  But  the  judge  ordered  an  indictment 
to  be  preferred  against  the  accomplice  for  the  same  crime  ;  and 
upon  his  previous  eonfesrion  and  other  circumstances  he  was 
convicted  and  executed."  And  it  is  added,  ^^  if  the  jury  were 
satisfied  with  his  guilt,  there  can  be  no  question  in  regard  to 
the  law  or  the  justice  of  the  case."  This  note  is  continued  in 
the  late  edition  of  Blackstone's  Commentaries  by  Chitty  and 
Archbold. 

The  permission  to  become  a  witness  for  the  crown  was  in- 
tioduced  as  a  substitute  for  the  old  law  relating  to  approvement ; 
and  is  a  great  melioration  of  the  law  in  favor  of  those  who  are 
admitted  to  be  king's  witnesses.  See  Rex  v.  Ruddj  Cowp. 
335,  and  the  cases  there  cited  by  Lord  Mansfield,  Accord- 
ing to  the  law  of  approvement,  if  the  jury  do  not  give  credit 
to  the  approver,  and  his  accomplices  are  acquitted,  the  approv- 
er himself  is  executed  ;  but  where  the  king's  witness  makes  a 
fair  and  full  discovery  to  the  satisfaction  of  the  judge,  he  is  to 
be  recommended  to  mercy,  notwithstanding  the  jury  would  not 
convict  the  accomplices  upon  his  evidence. 

The  law  touching  approvement  has  not  been  adopted  in 
Massachusetts,  but  instead  of  that  the  law  and  the  usage  have 
been,  to  admit  persons  as  witnesses  for  the  State  ;  and  they  are 
to  be  treated  here  in  regard  to  their  confessions,  as  witnesses 
for  the  crown  are  in  the  mother  country.     The  prisoner  who 
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Ck»intBoii*     does  not  conduct  himself  truly,  is  not  at  liberty  to  take  back 

^^^  the  confession  which  he  deliberately  made.    It  is  clear  tbat  the 

Knapp.       king's  witnesses  could  not  do  so  in  England,  and  we  do  not 

perceive  any  legal  reason  why  the  state's  witnesses  should  be 

permitted  to  do  so  here.     A  confession  made  under  such  cir* 

cumstances  as  are  found  in  this  case,  must  be  considered  as 

freely  and  voluntarily  made. 

49S  The  case  of  Hall  has  been  cited  by  the  counsel  for  the  pris* 

oner,  to  show  that  confessions  made  under  the  hope  of  being 

admitted  king's  evidence,  are  not  to  be  received. 

That  case  is  cited  in  a  note  to  Lambt^i  coh^  (case  236) 
3  Leach,  536.  It  is  stated  in  the  note,  that  one  Tart  was 
offered  to  prove  that  the  prisoner  Hall  desired  him  to  apply  to 
the  justice  to  be  admitted  as  a  witness  for  the  crown,  for  that 
he  had  not  entered  the  house  but  had  only  stood  at  the  door 
while  the  other  two  prisoners  went  up  stairs,  to  commit  the 
felony.  And  that  Mr.  Sergeant  Mair^  who  sat  on  the  crown 
side  for  Mr.  Justice  Wilson^  on  objection  being  made,  rejected 
the  evidence  as  not  a  voluntary  confession,  but  made  under  the 
hope  of  being  admitted  to  become  a  witness  for  the  crown. 

This  case  is  mentioned  in  2  Stark.  Ev.  49,  but  not  with 
approbation.  It  is  against  the  current  of  the  authorities  ;  going 
to  the  extent  of  rejecting  confessions  made  without  any  exter- 
nal influence,  merely  because  the  party  hoped  to  obtain  some 
benefit  thereby.  Such  a  rule  would  exclude  all  confessions ; 
for  although  they  may  arise  from  the  party's  own  reflection, 
they  are  always  made  under  a  hope  of  some  benefit.  But  in 
that  case  the  external  influence  is  entirely  wantmg.  It  appears 
also,  in  the  principal  case  above  cited,  {Lambt^s  ea«e,)  that 
Hall  was  convicted  upon  his  examination  before  the  magistrate, 
which  was  not  taken  in  writing,  but  proved  by  two  witnesses 
vivA  vocty  which  amounted  to  a  full  confession  of  bis  guilt. 
But  we  do  not  perceive  any  good  reason  for  the  rejection  of 
Tart's  evidence,  as  to  the  confession  which  Hall  made  to  him 
of  his  own  accord,  as  is  above  stated. 

Upon  the  whole,  after  great  consideration,  we  are  all  of 
opinion  that  the  confession  of  the  prisoner  reduced  to  writing 
end  signed  by  him,  and  made  under  the  circumstances  which 
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are  proved  in  this  case,  is  competent  eyidence  for  the  consid-    Common- 
wealth 
9, 


eration  of  the  jury.^ 


Kaapp. 


It  was  argued  to  the  jury  by  the  counsel  for  the  prisoner, 
that  they  were  judges  of  the  law,  as  weU  as  of  the  evidence, 
in  capita]  cases,  and  that  they  ought  to  reject  the  confession  of 
the  prisoner  as  incompetent  testimony,  notwithstanding  the 
Court  had  admitted  it.  Upon  that  point  the  Court  instructed 
the  jury  as  follows. 

Putnam  J.    The  proposition  that  the  jury  are  judges  of  the        490 
law  as  well  as  of  the  fact,  is  not  true  in  its  broadest  sense.     It    ^^^'  ^^* 
requires  some  quah'fication. 

As  the  jury  have  the  right,  and  if  required  by  the  prisoner, 
are  bound  to  return  a  general  verdict  of  guilty  or  not  guitty^ 
they  must  necessarily,  in  the  discharge  of  this  duty,  decide 
such  questions  of  law  as  well  as  of  fact,  as  are  involved  in  this 
general  question  ;  and  there  is  no  mode  in  which  their  opinions 
upon  questions  of  law  can  be  reviewed  by  this  Court  or  by  any 
other  tribunal.  But  this  does  not  diminish  the  obligation  rest- 
ing  upon  the  Court  to  explain  the  law,  or  their  responsibility 
for  the  correctness  of  the  principles  of  law  by  them  laid  down. 

The  instructions  of  the  Court  in  matters  of  law,  may  safely 
guide  the  consciences  of  the  jury,  unless  they  knou  them  to  be 
wrong.  And  when  the  jury  undertake  to  decide  the  law  (as 
they  undoubtedly  have  the  power  to  do)  in  opposition  to  the 
advice  of  the  Court,  they  assume  a  high  responsibility,  and 
should  be  very  careful  to  see  clearly  that  they  are  right. 

Although  the  jury  have  the  power,  and  it  is  their  duty  to 
decide  all  points  of  law  which  are  involved  in  the  general  ques- 
tion of  the  guilt  or  innocence  of  the  prisoner,  yet  when  ques* 
tions  of  law  arise  in  the  arraignment  of  the  prisoner,  or  in  the 
pi  ogress  of  the  trial,  in  relation  to  the  admissibility  of  evidence, 
they  must  be  decided  by  the  Court,  and  may  not  afterwards  be 
reviewed  by  the  jury. ^ 

Mr.  Justice  Buller^  when  delivering  the  opinion  of  the  twelve 

I  See  SiatB  ▼.  Phelps,  Kirby,  2B2 ;  People  ▼.  Whipple,  9  Cowen,  707 ;  Steite 
V.  Thompson,  Kirby,  346. 

>  Uittted  States  t.  BatHste,  2  Sumner,  240.  But  see  eofUtra,  United  States  v 
WUaon  4  Porttir,  and  UniUd  States  v.  Porter,  1  Baldwin,  99. 
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judges  of  England  in  the  case  of  the  King  v.  JStwood  ^  Rob- 
bins  J  states  the  law  upon  this  point.  ^'  If  a  question  be  made 
respecting  the  competency  [of  a  witness,]  the  decision  of  that 
question  is  the  exclusive  province  of  the  judge  j  but  if  the  ground 
of  the  objection  go  to  his  credit  only,  bis  testimony  must  be 
received  and  left  with  the  jury,  under  such  directions  and  ob- 
servations from  the  court  as  the  circumstances  of  the  case  may 
require,  to  say  whether  they  think  it  sufficiently  credible  to 
guide  their  decision  in  the  case."     2  Leach,  522,  case  201. 

If  the  court  reject  the  testimony,  the  jury  have  no  means  of 
receiving  it  against  the  opinion  of  the  court.  So  if  the  evi- 
dence is  admitted  by  the  court,  the  jury  must  take  it.  They 
cannot  reject  it  as  incompetent.  They  are  confined  to  its 
credibility  and  effect. 

In  weighing  the  evidence,  the  jury  will  examine  and  coo* 
sider  the  manner  in  which  it  was  obuined,  and  was  given,  as 
well  as  all  the  circumstances  applicable  to  it  ;  and  if,  in  view 
of  all  the  facts  and  circumstances  proved,  it  is,  in  their  opinion, 
unworthy  of  credit,  they  will  disregard  it  in  their  decision  of 
the  case,  as  being  incredibh^  although  they  cannot  reject  it  as 
incompetent* 


The  judge  then  called  the  attention  of  the  jury  to  the  cir- 
cumstances which  had  been  proved,  relating  to  the  confession 
of  the  prisoner,  which  the  Court  bad  admitted  as  competent 
testimony,  and  left  the  weight  and  credit  of  it  for  their  decision. 
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Commonwealth  versus  George   Crowninshield. 

To  imke  the  action  and  declarations  of  a  conspirator,  in  furtherance  of  the  oomnioa 
olgect,  admissible  in  evidence  against  a  oo-eonspirator,  it  is  sufficient  that  the  oon- 
spiracy  has  been  proved  fay  a  oom^ttmt  witness.  Tlie  Court  will  not  decide  on  his 
credibility. 

4.  witness  testified  that  the  prisoner  said,  in  the  presence  of  the  witness  and  R.,  that 
F.  had  offered  him  a  sum  of  money  if  he  would  kill  W.  ;  that  the  prisoner  told  F. 
he  would  fire  him  an  answer  at  a  subsequent  time  ;  that  the  prisoner  ofiered  the 
witness  a  third  part  of  the  money,  if  he  would  commit  the  murder  ;  that  R.  pro- 
posed a  mode  of  doing  it ;  that  the  witness  declined  having  any  thing  to  do  with 
it,  and  then  the  prisoner  said  he  was  in  jest.  In  a  few  days  after  this  conversa- 
tion, the  mnrder  was  actually  perpetrated  by  F.  It  was  kM^  that  the  proof  that 
ihn  prisoner  and  R.  entered  into  the  conspiracy,  was  soficient  to  let  in  the  declara- 
tions of  R.  as  evidence  against  the  prisoner. 

Richard  Crowkinshield,  J.  Francis  Koapp,  Joseph  J.  Mm.  \m 
Knapp  and  George  Crowninshield,  the  prisoner  at  the  bar, 
were  indicted  for  the  murder  of  Joseph  White  on  the  6th  of 
April,  1830,  the  former  as  principals,  and  the  two  latter  as  ac- 
cessories. The  prisoner  was  now  upon  his  trial  as  accessory 
to  J.  Francis  Knapp,  who  had  been  convicted. 

John  C.  R.  Palmer  testified  to  the  following  effect.  On  the 
2d  of  April,  1830,  I  was  at  the  chamber  of  Geoi^e  and  Rich- 
ard Crowninshield.  At  about  2  o^clock,  J.  Francis  Knapp 
and  one  Allen  came  there.  The  Crowninshields,  Francis  and 
Allen  walked  away  together,  George  and  Francis  being  a  little 
ahead  of  the  other  two.  At  4  o'clock  the  Crowninshields  re- 
turned to  the  chamber.  George  told  Richard,  that  Francis  499 
said  his  brother  Joseph  J.  Knapp  wished  him  (George)  to  kill 
Joseph  White  of  Salem.  George  said  Francis  told  him  that 
Joseph  K.  would  pay  $1000  to  any  individual  who  would 
commit  the  act.  George  said  White  had  gone  to  his  farm  in 
Beverly.  George  said  he  told  Francis  he  could  not  give  him 
an  answer  now,  but  that  he  would  see  him  again  at  8  o'clock 
and  would  then  give  him  an  answer.  George  asked  me  if  I 
would  kill  White,  saying  that  I  was  in  want  of  funds  and  that 
this  would  be  a  good  time  to  supply  my  wants.  Richard  told 
me  it  would  be  a  good  time  to  go  out  and  meet  White  and 
overturn  his  carriage  ;  that  he  was  so  old,  this  must  inevitably 
kill  him.  George  told  me,  if  I  would  kill  White,  I  should 
have  one  third  of  the  sum  which  the  Knapps  were  to  give  him 
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I  said  I  would  have  nothing  to  do  with  the  affair.  Ricbard 
told  George,  that  what  be  had  said  was  too  poor  a  story  to  be 
palmed  off  upon  him  and  me.  George  then  said  he  had  made 
April  fools  of  us.  Richard  then  said,  yesterday  was  fooPs 
day  ;  upon  which  George  said  he  had  made  a  fool  of  himself, 
and  laughed.  In  the  evening  between  6  and  7  o'clock,  Fran- 
cis returned,  and  took  Richard  away  with  him. 

The  witness  was  going  on  to  state  what  Richard  said  at  that 
time,  George  not  being  present. 

Hoar  and  Shillaber^  of  counsel  for  the  prisoner,  objected 
that  there  was  not  proof  of  a  conspiracy  between  George,  Rich- 
ard and  Francis,  so  as  to  make  such  declarations  of  Richard 
admissible  as  evidence  against  George.  George  had  not  agreed 
with  Francis  that  he  would  commit  the  murder  or  procure  it 
to  be  done,  but,  on  the  contrary,  he  told  Francis  be  would 
give  him  an  answer  at  8  o'clock.  The  proposition  to  Palmer 
might  well  be  made  while  George  was  undetermined  ;  and  if 
Palmer  had  signified  his  assent,  that  perhaps  would  have  in- 
duced George  to  engage  in  the  plot.  But  taking  the  whole 
conversation  together,  it  shows  that  George  did  not  consider 
the  offer  to  Palmer  as  a  serious  proposal.  Before  any  act  of 
a  supposed  co-conspirator  shall  be  allowed  to  affect  the  pris- 
oner, we  offer  to  show  that  the  testimony  of  this  witness  is  not 
credible,  on  account  of  bis  infamy. 

Davii  (Solicitor-General)  contended  that  the  evidence  of  a 
conspiracy,  though  not  conclusive,  was  yet  sufficient  to  let  io 
the  declarations.  2  Stark.  £v.  401,  403  and  notes.  He 
added,  that  Francis  had  been  convicted  as  a  principal  in  the 
murder  ;  which  had  already  been  proved  in  the  case. 

Per  Curiam,*  If  there  was  a  conspiracy,  it  would  be  im- 
material by  which  of  the  conspirators  the  murder  should  be 
committed.  Taking  the  testimony  of  Palmer  to  be  in  the 
case,  there  is  a  proposition  by  Francis  to  George  to  commit 
Uie  murder.  George  communicates  it  to  Richard.  There  is 
evidence  of  the  murder  having  been  perpetrated  by  Francis  as 
principal.  The  main  object  has  been  effected.  The  question 
is,  whether  George  and  Richard  conspired  to  effect  it.    George 


•  ^kaw  C.  J.  did  not  lit  in  tlie  oavie. 
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states  in  the  presence  of  Richard  and  the  witness  the  proposi- 
tion made  b}  Francis.  He  urges  the  witness  to  participate  in 
the  murder,  and  Richard  proposes  a  mode  of  executing  it. 
George  adds  in  presence  of  Richard,  that  if  the  witness  would 
perform  it,  he  should  have  one  third  of  the  reward  offered. 
This  would  seem  to  be  a  proposition  by  George  to  pay  one 
third.  Richard  was  assenting,  inasmuch  as  he  proposed  a 
mode  of  doing  the  murder,  and  if  Palmer  assented,  the  reward 
was  to  be  divided  between  the  three.  We  are  of  opinion  that 
here  is  sufficient  evidence  to  show  that  Richard  and  George 
came  into  an  agreement  so  far  as  the  deed  was  to  be  done  by 
the  hand  of  the  witness,  and  it  is  immaterial  by  whose  hand  it 
was  afterwards  effected.  We  think  the  declarations  in  ques- 
tion are  to  be  admitted  as  evidence  against  George.^  The 
objection  to  the  credibility  of  the  witness,  does  not  apply  to 
the  point  before  us.  It  is  true,  the  question  of  the  admissi- 
bility of  the  declarations  is  to  be  determined  by  the  Court,  but 
it  is  to  be  determined  upon  competent  testimony.  The  objec- 
tion against  this  witness  affects  only  his  credit. 
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Aaron  Greene  versus  The  First  Parish  in 
Malden. 


50U 


Repairt  made  by  the  minister  of  a  parish  upon  the  paraonage-bouw  during  hit  occu- 
pation of  the  nme  are  not,  merely  by  virtue  uf  hit  parochial  relation,  a  legal 
charge  upon  hie  parish  ;  and  where,  afler  the  dissolution x>f  his  ministerial  relation, 
the  parish  Toted  to  reimburse  him  the  expense  of  repairs  made  by  him  without 
their  request,  it  was  htld  that  the  vote  was  not  binding  as  a  promise,  the  consid- 
eration, if  there  was  any,  having  been  executed  before  the  vute  was  passed,  and 
the  parish  having  no  authority  to  incur  debts  not  founded  on  a  beneficial  eqaiva- 


AssuMPsiT.     The  parties  stated  a  case. 
The  plaintiff  was  duly  ordained  and  settled  as  minister  of  the 
First  Parish  in  Maiden,  on  September  30th,  1795.     On  June 

>  See  2  Phil.  Ev.  (Gowen  &,  Hill's  ed.)  177  et  seq.,  in  notei;  Roaooe'a 
Crim.  £▼.  (Am.  ed.)  60  et  seq, ;  American  Fur  Co.  v.  U.  Slates^  2  Pc  ters,364  , 
SmftUr  T.  Le^ambois,  1  Breese,  269 ;  Wilbur  ▼.  Strickland,  I  Rawle,  468 ; 
Rmtaikaek  ▼.  RBitenbaek,  I  Rawie,  362;  Martin  v.  Commonwealth^  2  Leifh. 
746. 
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Greene  1st,  179."),  the  parish  voted  that  he  should  receive  for  bis  sal- 
First  Parish  ^7  lOOl-  annually,  so  long  as  he  should  continue  in  the  min- 
in  Maiden,  istry  in  that  place  ;  that  he  should  have  the  use  of  the  parsoo- 
age  during  that  time  ;  that  he  should  have  60{.  settlement,  to 
b5  paid  in  three  months  after  his  ordination  ;  and  that  be  sbouU 
have  twenty  cords  of  wood,  if  needful,  annually. 

The  plaintiff  continued  minister  until  the  following  proceed- 
ings were  had. 

On  June  18th,  1827,  the  plaintiff  requested,  in  wriung,  a 
dissolution  of  his  ministerial  connexion  with  the  parish.  On 
July  9th,  1837,  the  parish  voted  to  grant  bis  request.  Tbey 
also  chose  a  committee  to  supply  the  pulpit,  until  the  next 
annual  meeting  in  March  1828. 

At  a  meeting  on  August  1st,  1827,  a  communication  was 
received  from  the  plaintiff,  stating  the  doings  of  the  church  on 
July  17th,  1827,  granting  his  request  for  a  dissolution  of  bis 
pastoral  connexion,  and  it  was  voted  to  concur  with  the  church 
in  their  doings  on  this  subject.  It  was  also  voted  that  the  par- 
ish committee  should  be  a  committee  to  make  arrangements 
for  the  dismission  of  the  plaintiff,  and  that  they  should  have 
authority  to  settle  with  him,  and  to  sign  any  letter  which  tbey 
might  think  proper,  as  a  testimonial  of  the  respect  of  the  parish 
for  the  plaintiff. 

At  a  meeting  on  December  26tb,  1827,  the  committee  re- 
ported, that  if  the  parish  would  agree  to  pay  the  plaintiff  his 
Ml  salary  for  the  year  ending  September  1827,  provide  him  with 
necessary  fire- wood  until  April  1st,  1828,  and  allow  him  to 
occupy  the  parsonage  until  that  day,  he  would  on  that  day 
leave  the  parsonage  to  the  future  disposal  of  the  parish ;  that 
they  had  examined  the  plaintiff^s  account  for  repairs  of  the 
parsonage-house,  and  that  they  were  necessary,  and  the  charges 
reasonable,  and  that  they  were  paid  by  the  plaintiff. 

At  a  meeting  on  March  20th,  1828,  a  committee  was  chosen 
to  supply  the  pulpit.  It  was  voted  to  pay  the  plaintiff  the 
amount  of  the  salary  due  him  up  to  September  1827 ;  to 
charge  him  no  rent  for  the  parsonage  up  to  April  28th  ;  to 
cbarge  him  nothing  for  four  cords  of  wood  received  by  him 
during  the  past  winter  ;  and  to  pay  the  whole  of  bis  denandf 
in  his  accounts  rendered,  being  $  503.     The  plaintiff  attended* 
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and  read  his  account  to  the  meeung,  and  explained  it  before  the      Gieene 
vote  was  passed.  Vint  Parisl 

The  plaintiff  left  the  parsonage  and  removed  from  the  town  in  Maiden. 
of  Maiden  on  April  3d,  1828.  He  did  not  preach  or  supply 
the  pulpit  after  July  16th,  1827.  On  August  8th,  1827,  an 
ecclesiastical  council,  called  by  the  plaintiff  and  his  churchy 
roted  that  the  proceedings  of  the  plaintiff,  his  church  and  the 
parish,  relative  to  his  dismission,  were  regular  and  necessary, 
and  that  his  pastoral  relation  to  the  church  and  parish  be  dis- 
solved 

In  1815  the  parish  passed  certain  votes  in  regard  to  repair- 
ing the  parsonage-house,  and  appointed  a  committee  to  cause 
repairs  to  be  made.  The  house  was  repaired  under  the  direc- 
tion of  the  committee,  according  to  a  contract  made  by  them  in 
behalf  of  the  parish,  at  an  expense  of  $  1000.  The  plaintiff 
expressed  to  the  committee  a  wish  to  have  some  further  ex- 
penditures made,  which  the  committee  declined  doing,  assign- 
ing as  a  reason,  that  they  had  expended  all  the  money  raised 
by  the  parish  for  that  purpose.  The  plaintiff  then  made  addi- 
tional repairs,  and  a  voluntary  subscription  of  $  50  was  made, 
to  pay  for  painting  the  outside  of  the  house.  When  the  plain- 
tiff left  the  house,  he  did  not  take  away  the  blinds,  stove  and 
other  articles  mentioned  in  his  account,  but  they  remained  an- 
nexed to  the  house.  The  plaintiff*  made  no  demand  upon  the 
parish  for  the  payment  of  the  account,  until  July  1827,  and  at 
the  meeting  on  March  20th,  1828,  he  observed  that  perhaps  502 
he  should  not  have  called  upon  them  for  the  payment  of  it,  if 
he  had  continued  to  be  their  minister. 

The  defendants  brought  into  court  a  certam  sum  of  money ; 
and  if  the  Court  should  be  of  opinion  that  the  plaintiff  veas  en- 
titled to  recover  a  further  sum,  the  defendants  were  to  be  de- 
faulted and  judgment  was  to  be  entered  accordingly  ;  and  if  he 
ought  not  to  recover  a  further  sum,  then  such  judgment  was  to 
be  entered  as  the  Court  should  think  advisable. 

SaUonstall  and  S.  Merrill^  for  the  plaintiff.     The  repairs     M».  M 
were  a  permanent,  continuing  benefit  to  the  defendants,  and  a 
previous  request  on  their  part  will  be  presumed.     The  blinds 
and  some  other  articles  which  the  plaintiff  might  have  taken 
awaj ,  remain  on  the  house,  and  that  »  a  sufficient  consideni- 

su 
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Greene  tioD  for  the  defendants'  promise.  There  can  be  no  doubt  but 
Rrstlpaiiah  ^^^  ^^®  parish  had  power  to  raise  money  for  the  purpose  in 
in  Maiden,  question.  They  must  have  power  to  do  what  is  just  and 
honest. 

The  facts  show  an  inrimul  compuiassent ;  and  the  stating  of 
an  account  is  a  sufficient  consideration  for  the  promise.  Tnu* 
man  v.  HurH,  1  T.  R.  40  ;  Bull.  N.  P.  129  ;  3  Stark.  £y. 
123  ;  Knowla  v.  Michelj  13  East,  249. 

ChoaUf  contra,  Indepeodendy  of  the  vote,  the  action  can- 
not be  sustained  ;  for  the  defendants  were  not  bound  to  make 
the  repairs,  and  they  expressly  refused  to  incur  the  expense. 
Exall  V.  Partridge,  8  T.  R.  810  ;  Whiting  v.  Sullivan^  7 
Mass.  R.  107  ;  JewtU  v.  Somerset,  1  Greenleaf,  125.  The 
plaintiff  was  seised  (in  right  of  the  parish)  of  an  estate  in  fee 
in  the  parsonage,  and  it  was  incumbent  on  him  to  keep  it  in  re* 
pair.  Broton  v.  Porter,  10  Mass.  R.  97  ;  Butler  and  Good- 
ale^s  case,  6  Co.  21  ;  S.  C.  Cro.  Eliz.  590 ;   Wilkinson  v. 

Jlllott,  Cowp.  429 ;  Co.  Lit.   53  ;  Ferguson  v.  ,  2 

Esp.  R.  590. 

Nor  does  the  vote  give  a  right  of  action,  for  as  a  promise 
it  is  founded  on  a  past  consideration,  if  any,  without  any 
previous  request,  express  or  implied.  Livingston  v.  Rogers, 
1  Caines's  R.  585  ;  1  Wms's  Saund.  264,  note  1  ;  1  Chit. 
PI.  297. 

After  the  dismissal  of  the  plaintiff,  the  parish  could  only 
discharge  their  debts  then  due  to  him  ;  they  could  not  incur  a 
new  liability.  They  had  no  authority  to  make  a  present  to  a 
dismissed  minister.  Milford  v.  Godfrey,  1  Pick.  97  ;  Stet- 
503  son  V.  Kempton,  13  Mass.  R.  272  ;  Bangs  v.  Snoto,  I  Mass. 
R.  189. 

Parker  C.  J.  afterward  drew  up  the  opinion  of  the  Court. 
We  cannot  find  any  safe  ground  to  support  this  action  upon,  for 
the  repairs  of  the  parish-house.  The  sum  appropriated  for 
that  purpose  in  1815,  was  exhausted,  and  the  committee  em- 
ployed to  expend  the  money,  expressly  declined  making  fur- 
ther repairs  without  new  authority. 

The  plaintiff  therefore  proceeded  in  the  repairs  and  expen* 
Jitures  taking  upon  himself  the  risk  of  being  indenmified  by 
the  parish,  if  they,  should  think  fit  to  reimburse  him. 
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There  was  do  legal  obligation  on  the  parbh,  to  put  the  house  Greene 
in  repair,  or  to  keep  it  so  during  the  continuance  of  the  estate  pi„t*Pariah 
of  the  plaintiff.^  He  was  seised  in  fee,  jure  parochicty  and  his  in  Maiden, 
estate  continued  as  long  as  his  ministry.  All  repairs  accruing 
during  this  period,  were  legally  at  his  charge.  His  right  to 
recover,  therefore,  must  depend  on  the  validity  and  effect  of 
the  vote  of  the  parish,  passed  after  the  dissolution  of  the  pas- 
toral relation.  The  objections  to  this  are,  that  it  was  not 
within  the  lawful  authority  of  the  parish  to  grant,  and  that  it 
was  a  nudum  pactum^  there  being  no  sufficient  consideration ; 
or  if  there  was  any  consideration,  it  was  executed  and  past 
before  the  vote  of  the  parish,  and  the  repairs  not  being  made 
at  the  request  of  the  parish,  such  past  consideration  will  not 
support  a  promise.^  Under  the  circumstances  of  the  case  as 
proved,  a  request  might  have  been  inferred  by  a  jury,^  were  it 
not  for  the  fact  as  agreed,  that  the  parish  con)mittee  did  actu- 
ally refuse  to  agree  to  further  repairs,  after  they  had  expended 
the  sum  appropriated  by  the  parish.  The  plaintiff  did  not 
ujake  the  repairs  on  the  credit  of  the  parish  ;  he  paid  the  bills 
himself ;  accepted  of  a  small  sum  from  private  subscription ; 
and  lay  by  twelve  years  without  making  any  application  to  the 
parish  for  reimbursement.  He  did  not  consider  the  parish  his 
debtor  on  this  account.  Nor  did  he  make  this  claim  when  the 
terms  of  the  dissolution  of  his  parochial  connexion  were  pro- 
posed and  agreed  on.  The  terms  were  specific.  He  was  to 
be  paid  his  salary  to  a  certain  day  in  September  1827.  He 
was  to  have  wood  and  the  use  of  the  house,  the  ensuing  win- 
ter, and  he  agreed  to  quit  the  parish  property  in  April  1828. 

This  agreement  was  made  conclusively  by  a  vote  of  the  par- 

*  Bee  Revised  Stet  e.  20,  §  18. 

*  Bee  BtdkUy  ▼.  landon,  2  ConnecL  R.  404  ;  Ckaffe^  ▼.  Thomas,  7  Cowen, 
868 ;  LdnudaU  ▼.  Brown,  4  VITuh.  Circ.  C.  R.  148 ;  Parker  ▼.  Crane,  6  Wen- 
den,  647;  LeUmd  ▼.  Dougiase,  1  Wendell,  492 ;  Goldaiy  ▼.  Roberteon,  1  Black- 
ford, 247. 

An  entire  promise  founded  partly  on  a  past  and  executed  conaideiatioii, 
and  partly  on  an  executory  consideration,  is  supported  by  the  executory  con- 
sideration. Loomii  y.  JfewhaU^  15  Pick.  159;  Andrews  ▼.  Ivts,  3  Connect.  R. 
368. 

«  See  Doty  ▼.  WUson,  14  Johns.  R.  378 ;  Oof^U  ▼.  Waring^  14  Johns.  R. 
188;  Hieks  w.  Bwnkam^  10  Johns.  R.  243;  Stoeper  v.  3toever,  9  Serg.  A 
Rawle,  434. 
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Greene       isb  id  March  1828,  an  ecclesiastical  council  mutually  called 

f5t«t  Parish  I^^'°S  before  recommended  a  separation. 

m  Maiden,  The  pulpit  had  been  vacated  by  the  plaintiff  in  July  1827, 
and  from  October  of  that  year,  had  been  supplied  by  a  com- 
mittee of  the  parish  ;  so  that  the  pastoral  relation  was  defaeto^ 
by  mutual  consent,  dissolved  long  before  the  vote  was  passed 
to  pay  the  account  of  repairs.  At  the  time  then  of  the  vote 
of  the  parish,  to  pay  the  account,  there  was  no  indebtedness ; 
there  had  been  no  request  to  make  the  repairs,  and  they  were 
made  on  an  estate  of  which  the  plaintiff  was  seised  in  fee,  and 
of  which  he  was  in  the  enjoyment,  and  which  he  continued  to 
enjoy  for  twelve  years,  and  finally  which  he  voluntarily  surren- 
dered, without  any  stipulation  or  request  for  payment  for  the 
repairs.  The.  vote  then,  if  considered  as  a  promise  to  pay, 
was  nugatory  and  unauthorized,  the  parish  having  no  right  to 
incur  debts  founded  on  no  beneficial  equivalent.  It  was  an  act 
of  generosity,  or  rather  an  effort  to  be  generous  which  failed 
before  it  was  executed  ;  and  the  law  cannot  aid  the  plaintiff  to 
enforce  it. 

We  perceive  among  the  items  of  the  account,  charges  for 
certain  conveniences,  which  are  not  necessarily  part  of  the 
freehold,  and  which  the  plaintiff  therefore  has  a  right  to  re- 
move. We  recommend  a  reasonable  allowance  for  these,  in 
order  to  avoid  another  suit.  We  refer  particularly  to  the  win- 
dow-blinds and  stove.' 


Elizabeth  Pitman  versus  Abijah  Flint. 

An  action  for  nn  injury  done  to  rani  caute,  if  die  damage  doea  not  exoeed  UnMj 
dolkra,  may  be  broogbt  before  a  jostice  of  the  peace  in  die  county  where  the 
wrongdoer  may  be  fonnd,  nlthoogb  the  estate  injored  doef  not  lie  in  that  ooonty  ; 
and  upon  a  plea  of  title,  the  action  may  be  carried  to  the  Goiirt  of  Common 
Pleaa  for  die  Mme  ooonty. 

This  was  an  action  of  trespass  for  breaking  the  plaintiff's 
close,  situate  in  Reading,  in  the  county  of  Middlesex. 

1  See  4  Bam'a  Eccl.  Law.  (7th  ed.)  301 ;  Chitty  on  Contr.  (4tli  Am.6d.) 
986»  367 ;  Gray  y.  Hotdskip,  17  Serg.  &IUwle,  415,  per  SwUtk  J. ;  Gi#eU  v 
Hapgood,  17  Pick.  192. 
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The  defendant  lived  in  the  county  of  Middlesex,  and  the      Phmui 
plaintiff,  in  the  county  of  Essex.     The  writ  was  directed  to        p^Q^ 
the  sheriff  of  Essex  or  his  deputy,  and  was  made  returnable         5Q6^ 
before  a  justice  of  the  peace  for  that  county  ;  and  the  defend* 
ant  was  held  to  bail  upon  the  writ,  in  the  same  county. 

At  the  court  of  the  justice  of  the  peace,  the  defendant  plead- 
ed to  the  jurisdiction,  but  the  plea  was  overruled.  He  ther 
pleaded  the  general  issue,  with  a  reservation  of  the  right  still 
to  insist  on  the  objection  to  the  jurisdiction.  A  judgment  was 
rendered  in  favor  of  the  plaintiff,  and  the  defendant  appealed 
to  the  Court  of  Common  Pleas  held  in  and  for  the  county  of 
Essex.  In  that  court  {Strong  J.  presiding^)  before  the  cause 
was  committed  to  the  jury,  the  defendant  renewed  the  objec- 
tion to  the  jurisdiction.  A  verdict  was  returned  for  the  plain- 
tiff, and  then  the  defendant  moved  for  and  obtained  judgment 
notwithstanding  the  verdict.  To  this  judgment  the  plaintiff 
filed  exceptions. 

Ckoatey  in  support  of  the  exceptions,  cited  Sumner  v.  Fine     Abo.  I:iiii 
gan,  15  Mass.  R.  380 ;  Si.  1783,  c.  42,  §  1  ;  St.  1797,  c 
21,  §  I  ;  St.  1807,  c.  123. 

Proctor^   for  the   defendant,   cited   Briggs  v.  Mantuckei 
Bankj  5  Mass.  R.  95. 

Per  Curiam.  The  objection  made  by  the  defendant  is,  that  Abo.  %fA 
this  action,  being  trespass  quare  clausum  fregity  is  local,  and 
therefore  not  cognizable  by  a  justice  of  the  peace  for  the  coun- 
ty of  Essex.  Such  an  action  is  local  at  common  law,  but  the 
question  is  whether  it  has  not  become  transitory  under  our  stat- 
utes, so  far  as  regards  the  jurisdiction  of  a  justice  of  the  peace , 
and  the  case  of  Sumner  v.  Finegan  is  decisive  on  this  point. 
There  the  action  was  brought  in  the  county  of  Middlesex, 
where  the  defendant  lived,  for  an  injury  done  to  real  estate  in 
the  county  of  Suffolk.  It  is  attempted  to  distinguish  that  case 
from  the  one  before  us,  because  there  the  defendant  did  not 
live  in  the  county  in  which  the  injury  was  done,  and  so  there 
might  be  a  failure  of  justice^  unless  he  could  be  sued  before  a 
justice  of  the  peace  in  some  other  county.  And  it  is  true  Ami 
the  Court  make  use  of  that  argument ;  but  we  think  the  reason- 
ing m  the  case  shows  that  our  statutes  have  taken  away  the 
locality  of  actions  in  which  the  damages  demanded  do  not  ex- 
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Pitman  ceed  tweaty  dollars.  If  the  statutes  bad  said  that  a  justice  of 
PQiil^  the  peace,  io  his  county,  shall  have  authority  to  hear  and  de- 
5QQ  termine  all  trespasses  &c.  *'  happening  within  the  county,"  the 
decision  in  Sumner  y.  Finegan  would  not  be  correct.  A 
mere  failure  of  justice  would  not  be  a  sufficient  groiind  for 
construing  the  statutes  against  their  clear  meaning,  so  as  to  give 
a  court  jurisdiction.  The  proper  mode  of  proceeding  would 
be  to  apply  to  the  legislature  for  a  remedy.  It  is  only  where 
the  construction  is  doubtful,  that  the  argument  from  a  failure 
of  justice  applies.  Here  it  is  manifestly  the  intention  of  the 
St.  1797,  c.  21,  §  i,  as  modi6ed  by  the  St.  1807,  c.  123, 
that  a  justice  of  the  peace  shall  have  jurisdiction  in  all  actions 
wherein  the  damages  demanded  do  not  exceed  twenty  dollars 
and  the  title  to  real  estate  does  not  come  in  question.^ 

It  was  objected,  that  if  a  title  to  the  real  estate  had  been 
pleaded  by  the  defendant,  and  the  action  had  thereupon  been 
entered,  pursuant  to  St.  1783,  c.  42,  §  2,  in  the  Court  of 
Common  Pleas  to  be  held  within  the  county  of  Essex,  that 
court  could  not  have  taken  cognizance  of  it,  having  no  jurisdic- 
tion over  a  trespass  to  land  in  the  county  of  Middlesex ;  and 
so  the  absurdity  would  arise,  of  an  appellate  court  having  a 
more  limited  jurisdiction  in  the  matter  of  the  appeal,  than  the 
court  from  which  the  appeal  is  made.  If  this  were  so,  it 
would  constitute  a  serious  objection,  for  then  the  defendant  in 
an  action  of  trespass  might  always  oust  the  justice  of  the  peace 
of  his  jurisdiction,  by  a  plea  of  title  ;  but  we  think,  that  the  ac- 
tion being  no  longer  local,  might,  upon  such  a  plea,  be  carried 
into  the  Court  of  Common  Pleas  for  the  county  in  which  it 
was  commenced,  and  that  that  court  might  take  cognizance 
of  it. 

We  are  therefore  of  opinion,  that  the  case  under  considera- 
tion comes  within  the  same  principle  as  that  of  Sumner  v. 
Finegan,  and  that  the  judgment  of  the  Court  of  Common 
Pleas  was  erroneous.  That  judgment  consequently  must  be 
reversed,  and  judgment  be  entered  for  the  plaintiff  upon  the 
▼erdict.* 

>  See  ReTbed  Stat  e.  85,  §  1. 

*  Morton  ▼.  Ckaoe,  15  Maine  R.  (3  Sheplej,)  186.    FHUkrowm  v.  WMtr 
U  Maine  R.  (2  SlMpiey,)  449. 
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Orlando  B.  Mjsrrill,  Administrator,  versus  Mosks 
Emert,  Executor. 

Detin  :  — *'  I  gife  to  my  wife  one  half  of  all  the  money  which  I  may  leave  m  my 
booM  at  my  decease,  together  with  all  my  fi&mily  store*  at  that  time  od  hand,  sub- 
ject to  tke  followiBg  oonditions,  vis.  that  my  said  wife  shall  relimiuish  all'  her  right 
to  dower  in  my  estate,  and  provided  that  she  edooate  and  bring  op  my  grand* 
daughter  M.  L.  R.  ;  and  it  is  my  will  also,  that  my  said  granddaughter  shall  have 
all  the  femily  stores  my  said  wife  shall  leave  at  her  decease,  and  that  whatever  money 
my  said  wife  may  have  in  her  possession  at  the  time  of  ^her  decease  may  be  equally 
divided  between  my  said  grandchildren  and  their  respective  heirs."  The  wife 
died  in  seven  days  after  the  testator,  without  eKpressly  waiving  the  provision  made 
fer  her  in  the  will,  or  claiming  her  dower.    It  was  AcU  ; 

That  her  aoeeptaace  of  soch  provision  might  be  presomed,  it  being  more  beoefieinl 
than  her  right  to  dower :  — 

That  the  eoodition  to  educate  the  granddaughter  was  a  condition  subsequent,  and  so 
the  legacy  vested  in  the  wife,  and  the  non -performance  of  this  condition,  being  oc- 
casioned by  an  act  of  Providence,  did  not  devest  the  legacy :  — 

And  that  the  bequest  of  the  money  on  hand  and  femily  stores  to  the  wife,  was  abso- 
hite,  and  therefore  the  limitation  over  of  so  much  thereof  as  should  remain  at  her 
death,  was  repugnant  and  void. 

AssuMPfliT  for  a  legacy. 

Tbe  parties  agreed,  that  on  September  18th,  1836,  Joatah 
Smith  made  his  will,  appointing  the  defendant  his  executor, 
and  bequeathed  to  Mary  Smith,  the  plaintiff's  intestate,  as  fol- 
lows :  —  "I  give  to  my  wife  Mary  Smith  twenty -five  shares 
in  the  Newburyport  bank,  and  one  half  of  all  the  money  which 
I  may  leave  in  my  house  at  my  decease,  together  with  all  my 
family  stores  at  that  time  on  hand.  I  also  give  her  the  use 
of  my  household  furniture  during  her  natural  life,  excepting 
such  part  thereof  as  is  otherwise  disposed  of  in  this  will.  I 
also  give  her  my  pew  in  &c.  during  her  life.  The  foregoing 
bequests  being  subject  to  the  following  conditions,  viz.  that  my 
said  wife  shall  relinquish  all  her  right  of  dower  in  my  estate, 
and  provided  also  that  she  educate  and  bring  up  my  grand- 
daughter Mary  L.  Richards  until  she  arrive  at  the  age  of 
eighteen  years  or  is  married,  as  the  case  may  be.  And  at  the 
decease  of  my  said  wife,  I  give  all  the  furniture  above  given 
to  her  use  for  life,  to  my  said  granddaughter  Mary  L.  Rich- 
ards and  her  heirs.  And  it  is  my  will  also,  that  she  have  all 
the  family  stores  which  my  said  wife  may  leave  at  her  de- 
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MerrOl      cease." — And  it  is  also  my  will,  that  whatever  nione}   my 
Emery.       ^^'^  ^^^^  ^^Y  ^^^  ^°  ^^^  possession  at  the  time  of  her  de- 

cease,  may  be  equally  divided  between  my  said  granddaughters 

and  their  respective  heirs." 

On  September  9th,  1828,  the  testator  died,  leaving  twenty* 
five  shares  in  the  Newburyport  bank,  $  507  in  money  on  hand, 
and  family  stores  to  the  value  of  $  92,  his  wife  then  living  in 
his  house,  and  being  in  possession  of  the  $  507  and  the  family 
stores. 

On  the  evening  succeeding  the  funeral  of  the  testator,  Mary 
Smith  was  taken  ill,  and  on  the  16th  of  the  same  month  she 
died,  without  ever  having  expressly,  by  writing  or  other  pro- 
ceeding, in  the  probate  court  or  elsewhere,  waived  the  provis- 
ion made  for  her  in  the  will ;  nor  did  she  ever  claim  dower. 
The  provision  for  her  under  the  will  was  of  more  value  than 
all  the  real  estate  of  the  testator. 

Soon  after  the  death  of  the  testator  the  defendant  took  pos- 
session of  his  personal  property,  including  the  $  507  and  the 
family  stores,  and  on  September  30th  he  caused  the  will  to  be 
proved  in  due  form  of  law  ;  and  on  the  same  day  the  plaintiff 
took  out  letters  of  administration  on  the  estate  of  Mary  Smith 
The  plaintiff  soon  afterwards  made  a  demand  of  the  property 
so  bequeathed  to  his  intestate,  which  the  defendant  refused  to 
deliver  without  an  order  of  court. 

At  the  time  when  Mary  Smith  was  married  to  the  testator, 
in  1804,  she  was  possessed  of  personal  property  of  the  value 
of  $  2500,  and  of  a  life  estate  in  certain  real  property  of  the 
value  of  $  5000. 

Mary  L.  Richards,  the  granddaughter,  was  twelve  years  old 
at  the  time  of  the  decease  of  the  testator,  and  is  now  living. 
%W  l7tL  J.  Pickering  and  Marston^  for  the  plaintiff,  contended  that 
the  bank  shares,  half  of  the  money  on  hand,  and  the  famii} 
stores,  (for  which  bequests  only  the  action  was  brought,)  vest- 
ed in  the  wife  immediately  upon  the  death  of  the  husband.  1 
Roper  on  Leg.  414;  Harrison  v.  Poremani  5  Ves.  207  ; 
Randall  v.  Russell^  2  Meriv.  193. 

The  condition  that  the  wife  should  waive  her  dower,  is  nu- 
gatory,  being  no  more  than  the  provision  in  St,  1783,  c.  24, 
§  8,  that  a  widow  mav  waive  the  provision  made  for  her  in  the 
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will  of  ber  deceased  husband  and  claim  ber  dower.  Unless  Merrill 
she  waives  such  provision  and  claims  dower,  the  property  de-  Emery, 
vised  vests  in  her,  as  in  the  case  of  any  other  legatee.  In  the 
present  case  the  assent  of  the  widow  to  take  under  the  will,  is 
to  be  presumed,  this  being  most  for  her  benefit.  Siebbins 
V.  Lathrop^  4  Pick.  43;  Tounaon  v.  Tickellj  3  Barn.  & 
Aid.  31. 

The  condition  in  regard  to  educating  the  granddaughter,  is  a 
condition  subsequent ;  so  that  the  legacy  vested,  subject  only 
to  be  devested  by  non-performance  of  the  condition  ;  and  this 
condition  is  saved  by  the  act  of  God.  Lowndes  on  Leg. 
12,166;  Finlay  v.  King's  Lesm,  3  Peters,  346  ;  Jlislabie 
V.  Rice  J  3  Madd.  Ch.  R.  256  ;  Cavendish  v.  Lotother,  3  Bro. 
P.  C.  186  ;  1  Roper  on  Leg.  (ed.  1828)  513,  523,  525  ; 
Preston  on  Leg.  109  to  119  ;  1  Bac.  Abr.  677*  Condition^ 
Q.  Mhn  constat  that  the  education  was  not  commenced  by 
the  intestate,  and  it  may  be  continued  by  her  representatives. 
1  Bac.  Abr.  662,  Condition^  P. 

The  condition  respecting  a  waiver  of  dower,  was  likewise  a 
condition  subsequent. 

MostUy^  for  the  defendant.  The  relinquishment  of  dower, 
and  the  education  of  the  granddaughter,  are  both  conditions 
precedent.  Burgess  v.  Robinson^  3  Meriv.  7  ;  S.  C.  \  Madd. 
Ch.  R.  172;  1  Roper  on  Leg.  516  ;  Tulk  v.  Houlditeh,  1 
Ves.  &  Bea.  248,  259  ;  Atkinson  v.  Turner ^  2  Atk.  41. 

The  widow  might  have  released  her  dower,  as  she  survived 
her  husband  seven  days.  Her  acceptance  of  the  legacy  can- 
not be  presumed,  inasmuch  as  it  would  impose  on  her  the  bur- 
den of  educating  the  granddaughter. 

But  if  the  provision  respecting  the  education  of  the  grand- 
daughter was  not  a  condition  precedent,  it  was  a  condition 
subsequent  which  has  not  been  performed.  A  charge  was 
imposed  on  the  widow  requiring  her  personal  attention.  Tay» 
lor  V.  Johnsouj  2  P.  Wms.  504  ;  Hayden  v.  Ikoughtonj  6 
Pick.  528. 

Admitting  there  was  no  condition  in  the  will,  still  so  far  as 
regards  the  money  on  hand  and  the  family  stores,  the  widow 
took  only  a  life  estate,  with  a  limitation  over  to  the  grandchil- 
dren.    The  terms  of  the  limitation  over,  are  indeed  broad 
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Merrill      enough  to  embrace  all  the  money  and  family  stores  which  she 
Emery.      ^ight  leave,  from  whatever  source  derived,  but  they  will  be 
construed  to  apply  only  to  the  money  and  family  stores  left  by 
the  testator. 

Pickerings  in  reply,  cited  on  this  last  point,  Piuhman  v. 
Filliterj  3  Ves.  9  ;  Standen  v.  Standetij  2  Ves.  Jun.  591  ; 
Strange  v.  Barnard^  2  Bro.  C.  C.  585 ;  Preston  »n  L^. 
139. 
Vov.90a.  Shaw  C.  J.  delivered  the  opinion  of  the  Court.  Several 
objections  are  made  to  the  plaintiff's  recovering  in  this  action. 
The  first  is,  that  the  legacy  claimed  by  the  plaintiff  was  to  vest 
only  upon  the  performance  of  certain  conditions  which  have 
not  been  complied  with  by  the  legatee.  This  objection  applies 
to  all  the  several  subjects  of  the  bequest. 

One  of  the  conditions  was,  that  the  legatee  should  relinquish 
her  right  of  dower  in  the  estate  of  the  testator. 

We  think  it  would  be  a  forced  construction  of  the  will,  to 
construe  this  a  condition  precedent,  in  the  manner  contended 
for.  It  did  not  imply  that  the  widow  should,  by  any  express 
and  formal  act,  release  her  dower ;  it  would  be  a  sufficient 
compliance  that  she  made  no  claim,  but  tacitly  waived  her 
right.  The  plain  intent  was,  that  she  was  not  to  have  the  pro- 
vision in  the  will  and  also  her  dower  ;  and  the  same  constiuc- 
tion  would  have  been  put  upon  this  bequest,  by  force  of  the 
statute,  had  the  will  contained  no  such  condition.  St.  1783, 
c.  24,  §  8.  In  such  case  a  widow  has  a  reasonable  time  to 
make  her  election,  and  unless  she  elects  to  claim  her  dower, 
her  right  to  the  provision  under  the  will  is  not  defeated  or  sus- 
pended.^ In  the  present  case  it  is  manifest,  that  the  widow 
did  no  act  in  her  lifetime  denoting  any  intention  to  claim  her 
dower,  and  certainly  no  unreasonable  time  elapsed,  within 
which  she  could  make  her  election. 

But  there  is  another  view  of  the  subject,  which  is  this ; 
whether,  where  a  personal  right  depends  upon  an  electiou,  and 
no  express  election  is  shown,  nor  any  positive  act  or  declara* 
tion,  manifesting  such  election,  an  election  is  not  to  be  pre- 
sumed from  the  circumstances  ;  and  we  think  it  may  be 

1  See  Reyised  SUt.  e.  60,  §  It. 
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The  question  then  is,  what  was  the  widow's  presumed  elec-       Merrill 
tion  ;  to  determine  which  it  becomes  necessary  to  look  into  the       Emery. 

facts.     It  appears  by  a  reference  to  the  inventory,  which  is   

now  made  part  of  the  case,  that  the  whole  of  the  testator's 
real  estate  was  not  equal  in  value  to  the  provision  in  the  will.  611 
It  is  manifest  therefore,  that  she  could  not,  without  acting 
greatly  against  her  interest,  elect  to  take  one  third  of  this  real 
estate  for  her  life,  the  provision  in  the  will  being  obviously  so 
much  more  beneficial.  The  presumption  of  law  therefore  is 
clear,  that  she  must  have  elected  the  provision,  in  preference 
to  her  dower. ^  The  first  condition  therefore  does  not  stand  in 
the  way  of  the  plaintifif's  recovery. 

The  other  condition  was,  that  the  legatee  should  educate 
and  bring  up  the  testator's  granddaughter.  This  is  clearly  a 
condition  subsequent.  It  was  to  be  performed  for  a  time  which 
might,  and  probably  would  continue  long  after  the  legacy  was 
to  vest.  The  defendant  objects  that  it  was  not  complied  with. 
To  this  there  are  two  answers  ;  depending  upon  the  force  of 
the  terms  educate  and  bring  up.  If  they  imply  personal  pa- 
rental care,  then,  the  duty  terminates  with  her  own  life,  and  the 
condition  was  performed.  She  did  educate  and  bring  up  the 
granddaughter,  so  long  as  she  lived  ;  though  it  was  indeed  for 
a  very  short  period.  Besides,  in  the  case  of  a  condition  sub- 
sequent, the  act  of  God  excuses  non-performance.  But  if 
^^  to  educate  and  bring  up "  means  to  furnish  subsistence  to 
the  granddaughter,  then  the  condition  was  a  mere  charge  on 
the  legacy  ;  and  it  might  be  performed  by  the  personal  repre- 
sentative, and  would  not  prevent  the  legacy  from  vesting.  We 
think  that  a  personal  care  was  intended,  and  consequently  that 
by  the  death  of  the  legatee  the  legacy  became  discharged  of 
the  condition.' 

This  point  may  be  viewed  in  another  light.  Suppose  the 
granddaughter  had  died.  The  legatee  would  then  have  been 
excused  from  the  further  performance  of  the  condition.     Such 

1  See  Dday  ▼.  Vimd,  1  Metealf,  57;  BaUey  y.  Culvenodl,  8  Barn.  A 
Crenw.  448;  Martton  ▼.  BvOeTf  3  Wendell,  149;  Camp  ▼.  Camp,  C  OomiMt 
R.  S9l ;  2  Phil.  Ev.  (Cowen  A  Hill*t  ed.)  303»  notei. 

•  S  kddin  Rkhmrda  r.MarriU,  13  Pick.  406 
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Merrill      an  event  would  not  have  defeated  the  legacy  ;  and  the  death  of 

Emery.      ^®  ^''®  '^  ^^  *®  same  nature.' 

The  remaining  questions  relate  to  the  particular  subjects  of 
the  bequest. 

The  law  warrants  a  bequest  for  life,  of  various  kinds  oi  per- 
sonal property,  with  a  limitation  over  ;  and  we  are  to  consider 
bow  this  principle  apph'es  to  the  bequests  in  the  present  case.^ 
The  gifts  of  the  bank  shares,  and  of  one  half  of  the  money  in 
the  house,  were  in  terms  absolute,  and  without  any  limitation 
51S  over.  But  it  is  contended  that  the  expression  of  the  will,  that 
whatever  money  the  wife  might  have  in  her  possession  at  the 
time  of  her  decease,  might  be  equally  divided  between  the 
testator's  granddaughters,  was  in  effect  a  limitation  over,  of  the 
money  before  given  to  his  wife,  and  so  reduced  that  bequest  to 
a  gift  for  life,  by  implication.  But  to  this  view  there  are  two 
objections.  First,  it  is  a  well  settled  rule,  that  if  a  gift  is  ab- 
solute and  entire  in  its  terms,  any  limitation  over  afterwards  is 
repugnant  and  void.  But  another  and  decisive  objection  is, 
that  the  money  in  the  wife's  possession  at  her  decease,  was  not 
understood  by  the  testator  to  be  the  same  money  which  he 
gave  her  by  the  will,  and  of  course,  the  recommendation  or 
direction  m  the  latter  clause,  was  no  limitation  over,  of  the 
money  bequeathed  to  her  in  the  former.  If  the  money  in  the 
wife's  possession,  had  been  given  to  her  for  her  life  only,  this 
clause  might  have  borne  a  different  construction.  Where  a 
testator  has  a  disposing  control,  these  words  might  be  construed 
to  be  an  authoritative  disposition  ;  but  otherwise,  they  must  be 
construed  to  be  words  of  recommendation  only.  Where  the 
testator  intended  to  give  personal  property  to  his  wife  for  life, 
witli  a  limitation  over,  he  has  done  it  in  apt  and  precise  terms, 
as  in  the  case  of  the  furniture.  Here  there  is  no  expression  or 
implication  that  he  intended  to  give  the  money  to  his  wife  for 
life  and  not  absolutely,  and  the  general  circumstances  would 
lead  to  the  opposite  conclusion. 


'  Non-performanoe  of  the  oondition  of  a  bond  or  reoognimiee  is  eaesMd 
when  performance  becomes  impoMible  by  an  act  of  Diyine  Providenoe.  Peo- 
pU  V.  Manning,  8  Co  wen,  S09 ;  HoUand  ▼.  Bovkdiny  4  Momoe,  147 

4  Bee  Fidd  ▼.  Hitchcock,  17  Pick.  182. 
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In  regard  to  the  family  stores,  the  same  rule,  to  a  certam      Merrill 
extent,  applies.     The  gift  to  the  wife  is  absolute,  and  the  sub-      -EMuery. 
sequent  direction  applies  to  all  the  family  stores  which  the  wife  - 
may  leave,  not  those  which  the  testator  leaves  to  her.     Per- 
haps he  might  suppose  that  he  bad  a  power  of  disposing  of  all 
such  personal  property  as  his  wife  might  leave,  under  which 
mistaken  belief  he  inserted  these  expressions  of  his  will ;  or 
perhaps,  what  is  more  probable,  he  used  these  expressions  by 
way  of  request  and  strong  recommendation  to  the  wife. 

But  there  is  another  rule  applicable  to  this  species  of  prop- 
erty, which  is,  that  where  the  use  of  things  is  given,  which  are 
necessarily  consumed  by  the  use,  the  gift  is  absolute  and  the 
limitation  over  is  void.^ 

The  result  is,  that  as  to  the  bank  shares,  one  half  of  the        61*^ 
money  in  the  testator's  bouse  at  the  time  of  his  decease,  and 
^he  familv  stores,  the  plaintiff  is  entitled  to  recover. 


The  Inhabitants  of  Dan  vers  versus  The  City  ot 
Boston. 

Aocordng  to  the  itatote  of  1761,  for  correcting  the  Oftlendur,  a  person  bom  oo  the 
4th  of  April,  1745,  old  ityle,  would  not  oome  of  age  until  the  16th  of  April,  1706, 
new  ftyle  ;  consequently  he  could  not  gain  a  settlement  in  a  town  by  a  year's  resi- 
dence without  being  warned  out,  there  being  lees  thaa  a  year  between  the  time  of 
bis  coming  of  age  and  the  10th  of  April,  1767,  after  which  day  (by  Pnv.  St.  7  O90, 
a,)  a  settlement  could  not  be  gained  by  mere  residence  without  being  warned  out. 

Assumpsit  for  supplies  furnished  by  the  plaintiffs  to  Sally 
Dury,  a  pauper,  and  her  two  children. 

By  the  report  of  Putnam  J.,  before  whom  the  cause  was 
tried,  it  appeared  that  Sally  Dury  had  been  twice  married,  but 
that  she  had  not  gained  a  settlement  thereby,  and  that  she  had 
a  derivative  settlement  from  her  father,  Peter  Hunt. 

Peter  Hunt  was  born  on  the  4th  of  April,  1745,  old  style, 
at  Weymouth,  and  resided  there  till  about  the  year  1764.  He 
then  went  to  Boston  where  he  resided  about  three  years.  He 
was  married  at  Boston  in  February  1766.     He  and  his  wife 

>  See  2  Kent'a  Comm.  (tM  ed.)  353,  354. 
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Danven     and  family  were  warned  out  of  Boston  on  the  15th  of  March| 

"-^—^       j^  nonsuit  was  entered,  subject  to  the  opinion  of  the  Couit 
on  the  question,  whether  the  legal  settlement  of  Sally  Dory 
was  in  Boston. 
Vo«.  I7ih,        ProetoTj  for  the  piaintifis. 

/.  Piekningy  for  the  defendants. 
Vov  9(M.  Shaw  C  J.  delivered  the  opinion  of  the  Court.  Questions 
of  legal  settlement  have  very  properly  been  held  to  depend 
upon  a  strict  and  precise  application  of  the  rules  of  positive 
law.  Towns  being  under  no  obligation  to  support  paupers, 
except  that  created  by  law,  a  case  roust  be  brought  strictly 
within  the  provisions  of  the  law,  before  the  obligation  arises, 
and  approximation,  however  near,  will  not  be  suflScient.^  Like 
614  the  case  of  coming  of  age,  or  the  period  of  limitation,  for  con- 
venience and  certainty  an  exact  term  is  fixed,  upon  the  arrival 
of  which  the  right  or  obligation  attaches,  and  not  till  then. 

It  is  contended  that  Peter  Hunt  had  a  settlement  in  Boston  ; 
and  this  is  the  only  question  between  the  parties  ;  for  if  he  had 
not  a  settlement  there,  it  is  quite  immaterial  to  this  action, 
whether  he  had  any  other  settlement. 

By  the  statute  of  1692,  (Anc.  Chart.  251,)  a  residence  of 
three  months  in  a  town,  without  being  warned  out,  gave  a  set- 
tlement ;  and  by  the  statute  of  1701,  (Anc.  Chart.  364,)  the 
term  was  extended  to  twelve  months  ;  and  so  the  law  continu- 
ed until  the  10th  of  April,  1767.  By  the  statute  of  that  year, 
(Anc.  Chart.  663,)  mere  residence,  whether  the  person  was 
warned  out  or  not,  would  not  ^ve  a  settlement. 

The  warning  given  to  Hunt  and  his  family  in  1768,  may  be 
laid  out  of  the  case,  the  statute  last  cited  rendering  it  wholly 
nugatory. 

The  question  is,  whether  Hunt  gained  a  settlement  by  a  res- 
idence in  Boston,  one  year  prior  to  the  10th  of  April,  1767. 
It  has  been  held,  that  the  residence  must  be  by  a  person  com- 
petent to  fix  the  place  of  his  residence  at  his  own  will,  and 
therefore  cannot  commence  till  he  is  twenty-one  years  of  age  ; 
and  that  his  being  married  under  age,  does  not  alter  his  ct« 

>  See  Motuom  t.  CketUr^  98  Pick.  3B8. 
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fmcity  in  this  respect.      Taunton  v.  Plymouth^  15  Mass   R.      Danven 
203.     But  for  the  change  of  style,  Hunt  would  have  resic/ed      Boston 

in  Boston  one  year  after  he  came  of  age  and  before  the  1 0th • 

of  April,  1767.  The  act  of  parliament,  adopted  in  this  prov- 
ince, by  which  the  style  was  changed,  (in  1751,)  enacted  that 
the  natural  day  next  following  the  2d  day  of  September,  1752, 
should  be  called  and  accounted  the  14th  day,  omitting  the  eleven 
intermediate  nominal  days,  and  so  in  succession.  After  vari- 
ous provisions  regulating  the  times  when  contracts  and  notes 
should  become  due,  the  meetings  of  courts  and  other  public 
bodies,  and  divers  other  rights,  duties  and  subjects  affected  by 
this  change,  it  was  further  declared,  that  nothing  in  the  act 
should  extend  to  accelerate  or  anticipate  the  time  of  attaining 
twenty-one  years  of  age,  by  any  person  then  born  ;  and  that 
no  person  should  be  deemed  to  have  attained  the  age  of  one 
and  twenty  years,  until  the  full  number  of  years  and  davs  should  516 
have  elapsed  on  which  such  person  would  have  attained  such 
age,  in  case  the  act  had  not  been  passed.  Anc.  Chart.  579. 
This  is  decisive.  Hunt  was  born  the  4th  of  April,  1745  ;  he 
became  twenty-one  years  old  the  4th  of  April,  1766,  old  style, 
to  which  are  to  be  added  eleven  days,  making  it  the  15th.  Of 
course  on  the  10th  of  April,  1767,  he  had  not  resided  in 
Boston  one  year,  by  the  space  of  four  days,  and  consequently 
htd  not  acquired  a  settlement  by  a  year's  residence  prior  to 
fhit  day.  \ 

*  MhnsuU  made  absolute. 
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Samuel  Newman,  Administrator,  versus  George 
Jenkins* 

Tb0  more  abnooe  of  a  peraon  from  the  Commonwealth  without  being  heard  frea^ 
for  any  period  ■hort  of  Mven  yean,  it  not  sufficient  to  raiee  a  legal  preMimptioa  of 
bb  death. 

Than,  where  a  promiaaory  note  waa  taken  by  an  agent  in  the  name  of  hia  principalt 
who  bad  aailed  tor  the  Weat  Indiea  or  elsewhere  and  a  market,  nineteen  asontha 
before,  and  bad  never  since  been  beard  from,  the  note  was  hdd  to  be  binding  upon 
the  promisor. 

Bnl  letters  of  administration  having  been  granted  upon  the  estate  of  the  promiaee 
in  three  years  after  he  sailed,  and  the  administrator  having  brought  a  suit  opoa  the 
note,  and  no  plea  in  abatement  having  been  filed,  the  grant  of  administration  area 
kdd  to  be  conclusive  evidence,  in  such  action,  of  the  death  of  the  promiaee. 

Assumpsit  on  a  promissory  note.  Upon  a  case  stated  it 
appearet^  that  Samuel  Chandler,  the  plaintiff's  intestate,  sailed 
from  Boston  about  the  15th  of  September,  1826,  for  one  of 
the  West  India  islands  or  elsewhere  and  a  market,  and  that  be 
has  not  been  heard  from  since  that  time.  He  left  money  in 
the  hands  of  one  Mycall,  his  attorney  and  agent,  who  on  April 
7th,  1828,  at  Newburyport,  lent  the  same  to  one  Smith,  taking 
therefor  the  note  now  in  suit,  signed  by  Smith  and  by  the  de- 
fendant as  his  surety,  payable  to  Chandler  or  his  order  on 
demand.  Letters  of  administration  upon  Chandler's  estate  were 
granted  to  the  plaintiff  in  August  1829. 

jVbv.  l^ih,  Gerrish^  for  the  defendant,  contended  that  Cttandler  must 
be  presumed  either  to  have  died  within  one  year  from  the  time 
516  he  left  Boston,  and  in  that  case  the  note  was  taken  after  My- 
call's  authority  to  lend  the  money  and  take  the  note  had  termi- 
nated ;  or  to  be  still  living,  seven  years  not  having  elapsed 
since  he  sailed,  and  then  the  action  should  have  been  brought 
in  his  own  name.     Doe  v.  Jtsson^  6  East,  80. 

J^M^^Tfion^  for  the  plaintiff,  cited  Rtx  v.  Ttoynttijp,  2  Bam. 
&  Aid.  386  ;  Ltsste  of  Battin  v.  Bigelou^  1  Peters's  Circ. 
C.  Rep.  452  ;  1  Phil.  Ev.  (2d  edit.)  152 ;  JlftUer  v.  Beaies, 
3  Serg.  &  Rawle,  490. 

N^  Mk.  Per  Curiam.  The  mere  absence  of  a  person  for  the  space 
of  seven  years,  without  being  heard  from,  furnishes  ground  for 
presuming  him  to  be  dead  ;  but  an  absence  for  a  shorter  period 
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is  not  suflicient  to  raise  that  presumption.'  The  death  of 
Chandler,  therefore,  cannot  be  presumed  to  have  taken  place 
before  the  note  was  given,  as  he  had  then  been  absent  less 
than  nineteen  months.  The  burden  was  upon  the  defendant  to 
prove  that  he  was  dead  at  that  time. 

It  is  said,  however,  that  if  the  presumption  of  Chandler's 
death  cannot  arise  until  after  the  lapse  of  seven  years,  the 
plaintiff  had  no  right  to  sue  as  his  administrator.  But  in  this 
point  of  view  the  fact  of  the  death  does  not  stand  on  a  pre- 
sumption, but  on  an  adjudication  of  the  probate  court.  That 
court  could  not  grant  administration  without  being  satisfied  that 
Chandler  was  dead,  and  so  long  as  the  letters  of  administration 
stand  unrecalled,  they  are  evidence  of  the  death.  There 
might  be  a  question  as  to  the  effect  which  would  be  produced 
upon  the  action  by  his  returning  alive,  but  that  point  it  is  not 
necessary  to  consider.  The  letters  of  administration  are  con- 
clusive proof  of  his  death,  as  the  case  stands.^  If  the  defend- 
ant intended  to  contest  that  fact,  he  should  have  filed  a  plea  in 
abatement. 

Defendant  defaulted. 


Newman 

V. 

Jenkiiisi 


>  See  Spurr  w.  TrimbU,  1  Marahall,  (Ken.)  278;  Hall  y.  Comnumwealik^ 
Hardin,  479;  innis  y.  Campbdl,  1  Rawle,  373;  IVoodB  y.  Woods,  2  Bay,  476; 
iVamhoMgh  y.  Sehatikt  Pennington,  239 ;  M^Comb  y.  Wright,  5  Johns.  Ch.  R. 
263;  Doe  y.  A«peait,  5  Barn.  &  Adolph.  86;  Batiin  y.  BigdotOy  Peten's 
Circ.  C.  R.  452 ;  Roscoe'i  Crim.  Ev.  19,  20. 

•See  I  PhU  £y.  (Cowen  &  Hiiried.)  343,  344;  Moors  y.  De  Benalm, 
I  Rii«eU,300,  306,307. 
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Joseph  Dixon  et  ux.  versus  Mosjcs  A.  Picket. 

A  tMlator,  after  devbiog  real  estate  to  bia  wife,  for  her  life,  proceeds :  — *<  I  herebj 
devise  to  way  child  or  ohildreo  of  mine  which  I  shall  leave  at  my  decease  aad  in 
their  heirs,  and  to  all  the  Gordons,  (children  of  the  testator's  wife  by  a  fofmer 
hasbaod)  who  shall  be  living  at  her  decease,  equally  to  be  divided  amongst  then 
all,  the  reversion  and  remainder  of  said  real  estate  after  the  death  of  my  wife,  in 
eqoal  portions  to  each  of  them  aad  their  heirs  in  common  ;  and  if  none  of  the 
Gordons  be  living  at  the  decease  of  my  wife,  then  the  said  reversion  shall  remain 
to  ay  said  child  or  children  and  their  heirs."  The  wife  survived  all  her  own  chil- 
drsB  aad  the  son  and  only  child  (by  a  former  wife)  of  the  testator,  and  died.  It 
was  AflU,  that  the  children  of  the  wife  had  only  a  contingent  remainder,  which 
never  vested  ;  and  that  the  esute  vested  in  the  testator's  son,  either  oadsr  the  de- 
vise or  as  heir  at  hw,  and  descended  to  his  heirs,  and  not  to  the  collateral  kiadrad 
of  the  testator. 

Petition  Tor  partition.  The  parties  agreed,  that  in  1783 
Benjamin  Reed  died  seised  of  the  premises  described  in  the 
petition,  leaving  his  wife  Elizabeth,  Richard  Reed,  a  son  by 
his  former  wife,  and  George  Gordon,  Nicholas  Gordon  and 
Elizabeth  Gordon,  children  of  his  wife  Elizabeth  by  a  fomier 
husband. 

Benjamin  Reed,  in  his  last  will,  after  giving  all  his  real  es- 
ute to  his  wife  for  life,  devises  as  follows  : — ^^I  hereby  give, 
devise  and  bequeath  to  any  child  or  children  of  mine  which  I 
shall  leave  at  my  decease,  and  to  their  heirs,  and  to  all  the 
aforenamed  Gordons  who  shall  be  living  at  the  decease  of  my 
said  wife,  equally  to  be  divided  amongst  them  all,  the  reversion 
and  remainder  of  my  said  real  estate  after  the  death  of  ray  said 
wife  ;  —  to  have  and  to  hold  the  same  to  my  said  child  or  chil- 
dren, and  to  the  said  Gordons,  who  shall  be  living  as  aforesaid, 
at  the  decease  of  my  said  wife,  in  equal  parts  and  portions  to 
each  and  every  of  them  and  their  and  each  of  their  heirs  and 
assigp'  for  ever,  in  common  and  not  jointly  ;  and  my  will  is, 
that  it  none  of  the  said  Gordons  be  living  as  aforesaid,  at  the 
decease  of  my  said  wife,  that  then  the  said  reversion  shall  be 
and  remain  to  my  said  child  or  children  and  their  heirs  for 
ever." 

Richard  Reed  died  in  1798  ;  two  of  the  Gordons  died  be- 
fore him,  and  the  other  Gordon  died  after  him  and  during  the 
Bfe  of  the  wife.  The  wife  died  in  1827  ;  when  the  petitioner 
entered. 
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JUchard  left  an   uncle,  Moses  A.   Picket^   his   mother's       Dixon 
brother,  and  an  aunt^  his  father's  sister.      Moses  A.  Picket      picket 
died  in   1802,  leaving  the  respondent  and  Sally  Curtb  his 
children. 

The  petitioner,  Elizabeth  Dixon,  is  daughter  of  a  brother 
of  the  testator,  who  died  in  the  lifetime  of  the  testator. 

It  was  agreed,  that  if  the  petioner  was  seised  of  an  undi- 
vided part  of  the  premises,  the  Court  might  adjudge  that  par- 
tition should  be  granted  ;  otherwise  the  petition  was  to  be  dis- 
missed. 

The  case  was  submitted  without  argument,  by  JB.  Merrill^ 
for  the  petitioner,  and  Saltonstally  for  the  respondent. 

Shaw  C.  J.  delivered  the  opinion  of  the  Court.  The  de-  JVbv.  201k 
vise  to  the  wife,  under  the  will  of  Benjamm  Reed,  was  of  a 
life  estate  ;  the  devise  to  the  three  Gordons,  her  children,  was 
a  contingent  remainder,  depending  upon  the  contingency  of 
their  surviving  their  mother.  The  devise  to  his  own  child  or 
children  and  their  heirs,  was  a  vested  remainder  as  to  part,  and 
perhaps  as  to  the  whole,  subject  only  to  the  contingency  of 
any  of  the  Gordons  surviving.  Upon  the  death  of  all  the 
Gordons  in  the  lifetime  of  their  mother,  their  interest  termin- 
ated. If  the  estate  of  Richard  was  a  vested  remainder,  it 
descended  to  his  heirs,  notwithstanding  he  died  during  the  con- 
tinuance of  the  life  estate. 

But  whether  Richard  and  his  heirs  took  the  whole  as  a 
vested  remainder,  under  the  last  clause,  or  not,  is  now  imma- 
terial. If  he  did  not,  if  the  remainders  were  all  contingent, 
then  upon  the  death  of  the  tenant  for  life  the  estate  reverted  to 
the  heirs  of  the  devisor.  Richard  was  the  only  heir  of  the 
Tather ;  the  right  of  reversion  was  in  him,  and  on  his  death, 
descended  to  his  heirs.  In  either  way  therefore  of  consider- 
ing it,  the  estate  vests  in  the  heirs  of  Richard,  and  not  in  any 
of  the  collateral  kindred  of  the  devisor. 

PeHHan  di9mi89$d. 


VOI*.  z. 
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The  Inhabitants  of  Ipswich  versus  The  CoiTNTt 
CoMMissioiTERS  for  the  County  of  Essex. 

pntj  to  the  proceediogi  of  county  oomnnMioiiers  in  laying  oat  n  higbmy,  hu 
cioo  that  one  of  them  \b  not  disinleraBted,  but  takes  no  exoeptiona  to  locb  cob* 

miaaioner'a  acting,  until  after  the  highway  is  established,  he  will  be  ducssad  to  hsfc 

waived  any  esception  on  that  account. 
Where  a  county  commisaioner  is  interested  in  a  road  by  reason  of  his  owning  land 

in  a  town  through  which  the  road  is  laid  out,  and  he  has  been  taxed  by  the  town 

for  his  bnd,  the  town  must  be  considered  as  having  notice  that  he  is  so  interested. 
Where  notice  of  a  petition  for  a  certiorari  to  county  commissioners  was  served  upon 

their  chairman,  and  he  alone  appeared  and  made  answer  ia  behalf  of  the  eooomis- 

sioners,  the  Court,  on  dismissing  the  petition,  directed  that  eoala  shoald  be  taxed 

for  the  travel  and  attendance  of  only  one  commissioner. 

This  was  a  petition  for  a  writ  of  certiorari  to  the  countj 
commissioners  of  Essex.  The  petitioners  represent  that  the 
commissioners,  at  their  April  term  in  1829,  adjudged  that  a 
certain  road  passing  through  the  towns  of  Hamihon  and  Ips- 
wich should  be  straightened,  widened  and  altered  ;  that  in 
June  1829  they  made  a  series  of  locations  in  pursuance  of 
such  adjudication  ;  and  that  at  their  July  term  1 829,  such  lo- 
cations were  allowed  and  recorded,  and  the  way  as  laid  out  by 
them  was  established  ;  and  the  petitioners  allege,  that  those 
proceedings  are  erroneous  and  void,  because  Asa  W.  Wildes, 
one  of  the  commissioners,  acted  in  the  adjudication,  location 
and  other  proceedings  above  mentioned,  ahhough  he  was  then 
the  owner  of  land  in  Ipswich,  through  which  town  the  road  as 
altered  passes,  and  was  therefore  not  a  disinterested  person, 
within  the  contemplation  of  Ihw. 

It  appeared  that  Mr.  Wildes  owned  a  small  parcel  of  land 
in  the  town  of  Ipswich,  for  which  he  had  been  taxed  by  the 
town.  The  land  was  about  four  miles  from  the  road  in  ques- 
tion. 
Afi^.  l8ilL  JlndrtfoB^  in  support  of  the  petition,  referred  to  Anc. 
Charters,  &c.  126,  605;  St.  1786,  c.  67,  §  4  ;  St.  1802, 
c.  135,  §  1  ;  St.  1827,  c.  77,  §12;  London  v.  Woody  12 
Mod.  687. 

HunHngtony  for  the  respondents,  cited  JWto  Soleiii)  Peft- 
tionerty  ^e.y  6  Pick.  470  ;  CommontoeaUh  v.  Ryan^  5  Mast 
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R.  90  y  CommonwaUh  v.  fVorcestery  3  Pick.  462  ;  St.  1827,      Ipswich 
c.  77,  §  2,  9  ;  Ex  parte  Wtstofiy  1 1  Mass.  R.  417.  The  Countj 

Shaw  C.  J.  delivered  the  opinion  of  the  Court.  Without  CommU- 
going  over  the  elaborate  argument,  on  both  sides,  and  recur-  ■ 
ring  to  ancient  and  existing  statutes,  to  determine  whether  the  jy.^  c^^ 
minute  interest  of  the  commissioner  would  have  disqualified 
him  had  the  exception  been  seasonably  taken  and  insisted  on, 
we  are  clearly  of  opinion  that  the  exception  was  waived.  It 
was  well  known  to  the  town,  that  Mr.  Wildes  was  a  freeholder 
there,  because  they  had  taxed  him.  They  were  parties  to  the 
proceedings,  and  might  have  objected  to  his  sitting,  if  they 
thought  fit.  But  they  might  also  waive  the  exception  if  they 
chose,  and  if  they  were  satisfied  that  the  decision  would  be 
impartial.  By  consenting  to  proceed,  with  a  full  knowledge 
of  the  ground  of  exception,  the  exception  was  waived.  It 
would  be  attended  with  great  injustice  were  we  to  hold  other- 
wise. A  party  might  take  his  chance  for  a  favorable  decision, 
knowing  of  an  exception  which  would  invalidate  the  proceed- 
ings if  unfavorable,  and  intending,  in  that  event,  to  rely  upon  it. 
Besides,  if  the  exception  had  been  seasonably  taken,  the  com- 
missioner might  have  withdrawn  or  been  replaced  by  one 
against  whom  no  exception  would  lie. 

Petition  dumined. 

Notice  of  the  petition  had  been  given  to  the  commissioners, 
by  serving  an  attested  copy  upon  Mr.  Wildes,  the  chairman  ; 
who  appeared  and  filed  an  answer  m  behalf  of  all  the  commis- 
sioners ;  and  upon  a  question  being  made  in  regard  to  the 
costs,  the  Court  directed  that  they  should  be  taxed  for  the 
travel  and  attendance  of  only  one  commissioner. 
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Mart  Kent,  Petitioner,  veistis  The  Couwty  Com- 
missioners for  the  County  of  Essex. 

The  oounly  oommuiiooen  having  Tie  wed  oertoin  land  whereof  huaband  and  wile 
ware  aeiied  in  fte  in  right  of  the  wife,  afierwarda  iucated  a  road  over  the  tame,  and 
atMMed  damagea  fi>r  the  land  ao  taken,  and  onlered  the  damagea  to  be  paid  to  the 
huaband,  not  knowing  that  he  had  deoeaaed  ;  and  upon  an  application  for  a  oaanda- 
BMM  lo  the  oominiaaionera,  Co  ahow  eauae  why  an  order  should  not  isaue  to  the 
eowity  treasurer  to  pay  over  the  damages  to  the  widow,  it  was  suggested  that  the 
kMatioa  might  have  been  made  in  the  lifetime  of  the  husband  ;  whereupon  the 
GiMirt  direeted  that  notice  of  such  application  shouM  be  given  to  the  administralor 
iMi  hia  estate,  to  appear  and  show  cause  against  the  ckim  of  the  widow. 

Mm.  190.  The  petitioner  represents,  that  the  county  commissioners, 
having  viewed  a  certain  road  in  Newbury,  afterwards,  al  their 
July  term  1829,  located  the  same  over  a  parcel  of  land  owned 
by  the  petitioner,  and  assessed  damages  for  the  land  so  taken, 
*«i  the  sum  of  $  1 30,  and  ordered  the  damages  so  awarded  for 
hei  land  to  be  paid  to  Jacob  Kent,  who  was  not  the  owner  of 
the  land  at  the  time  of  the  view  nor  at  any  time  since  ;  and  that 
the  sum  so  awarded  remains  in  the  hands  of  the  treasurer  of 
the  county  ;  and  the  petitioner  therefore  prays  that  an  order 
may  be  issued  to  the  county  commissioners,  to  show  cause  why 
an  order  should  not  be  issued  to  the  treasurer  of  the  county  to 
pay  over  the  same  sum  to  the  petitioner. 

It  was  stated  that  the  petitioner  was  the  widow  of  Jacob 
Kent,  and  that  certain  land  over  which  the  road  was  laid,  was 
her  estate  in  fee  ;  that  when  the  commissioners  viewed  the 
land,  Jacob  Kent  was  living,  but  that  when  the  location  was 
actually  made,  he  bad  deceased  ;  that  this  fact  being,  however, 
unknown  to  the  commissioners,  they  awarded  the  damages  pay- 
able to  the  husband.  The  commissioners  did  not  directly  deny 
the  right  of  the  petitioner,  but  they  doubted  whether  they  had 
any  authority  to  alter  an  award  of  damages  once  made. 

A  Miiestion  was  now  suggested,  whether  if  the  roaa  was  'n 
fact  laid  out  in  the  lifetime  of  the  husband,  he  being  seised  of 
the  estate  in  right  of  his  wife,  the  damages  were  not  rightly 
awarded  to  him,  as  a  chose  in  action  accruing  during  the  cov- 
erture, and  whether  as  such  they  would  not  go  to  the  adminis* 
saa 
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timtor  of  the  husband,  and  not  to  the  widow.*  And  it  appear- 
ing that  the  estate  was  under  administration,  the  Court  directed 
that  notice  should  be  given  to  the  administrator  to  appear  and 
sliow  cause  against  the  claim  of  the  petitioner. 
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Brigos  R.  Reed  versus  Stephen  Upton. 

By  an  indenture,  dated  in  May,  betwesn  the  plaintifF  and  one  P.,  the  plaintiff  agreed 
to  tell  to  P.,  on  or  before  (be  1st  of  September,  a  briek-preMing  machine,  for  $2M 
to  be  paid  on  the  delivery  of  the  machine,  and  he  agreed  that  P.  should  have  lil)- 
erty  to  iiee  the  machine  aotil  the  1st  of  September  ;  and  F.  agreed  to  pay  the  plain- 
tiff on  or  before  the  Ist  of  September,  $200  ;  and  in  consideration  of  the  making 
and  delivery  of  the  machine,  P.  gave  the  phiintiff  his  negotiable  note,  of  even  dats 
with  the  indenture,  for  $200,  payable  on  or  before  the  1st  of  September,  with  in- 
terest from  the  date,  if  not  paid  at  that  time  ;  and  for  the  faithful  performaooe  of 
his  covenants,  each  bound  himself  to  the  other  in  a  penal  sum.  P.  possessed  and 
used  the  machine  from  some  day  before  the  1st  of  September,  until  Pebraary  fol- 
lowing, when  it  was  attached  as  his  property  by  a  creditor,  and  was  reclaimed  by 
the  pbintiff,  the  note  of  F.  having  been  paid  only  in  part.  HM,  that  the  property 
was  not  in  P.  but  in  the  plainti£ 

This  action  was  replevin,  to  recover  a  brick-pressing  ma- 
chine attached  by  the  defendant  as  a  deputy  sheriff,  on  Feb- 
ruary II th,  1829,  on  a  writ  in  favor  of  J.  W.  Proctor  against 
J.  P.  Fowler,  as  the  property  of  Fowler. 

Upon  a  case  stated  by  the  parties  it  appeared,  that  the 
abovementioned  attachment  was  made  in  a  proper  manner ; 
that  the  writ  was  duly  entered  and  judgment  recovered  by 
Proctor ;  and  that  within  thirty  days  thereafter  the  defendant 
took  the  property  upon  an  execution  issued  upon  the  judgment, 
and  proceeded  therewith  according  to  law,  until  the  same  was 
taken  from  his  possession  by  the  coroner,  in  behalf  of  the 
plaintiff  in  this  suit. 

By  an  indenture  between  Reed  and  Fowler,  dated  May  15thy 
182S,  Reed  covenants  and  agrees  with  Fowler,  to  sell  to  him 
on  or  before  the  1st  of  September,  1828,  a  brick-pressing 
machine,  for  the  sum  of  $  200,  to  be  paid  on  the  delivery  of 


*  The  husband  is  entitled  to  the  damages  paid  for  land  of  hia  wife  taken  fer 
a  highway.  Emerson  v.  Cutler,  14  Pick.  108, 118,  119.  Snch  damages  nuLj 
now  be  aecured  to  the  wife,  under  Revised  Stat  e.  77,  §  17. 
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Keed        the  machine  ;  aod  he  furiher  agrees,  that  Fowler  shall  have  fuB 
jj  ^'  liberty  to  use  the  machine  until  the  1st  of  September ;  and  that 

• he  will  purchase  of  Fowler  all  the  bricks  that  he  (Reed)  may 

523  have  occasion  for  between  the  date  of  the  instrument  and  the 
1st  of  September  ;  —  and  Fowler  covenants  and  agrees  to  paj 
Reed,  on  or  before  the  1st  of  September,  the  sum  of  $  200, 
for  which  sum  he  has  given  Reed  his  note,  bearing  even  date 
with  the  indenture  ;  and  he  further  agrees  to  furnish  Reed  with 
all  the  bricks  which  he  (Reed)  may  have  occasion  for  between 
the  date  of  the  instrument  and  the  1st  of  September,  to  the 
amount  of  $  200,  at  the  market  price  ;  and  for  the  faithful  per- 
formance of  these  covenants.  Reed  and  Fowler  bind  them 
selves,  each  to  the  other,  in  the  penal  sum  of  $100.  By 
mutual  consent  of  Reed  and  Fowler,  the  instrument  was  left  in 
the  care  of  E.  Hunt,  one  of  the  subscribing  witnesses,  and  so 
remained  until  taken  to  be  used  in  this  action. 

In  consideration  of  the  making  and  delivery  by  Reed  to 
Fowler,  of  the  machine  in  question.  Fowler  gave  Reed  a  nego- 
tiable promissory  note,  of  even  date  with  the  indenture,  for  the 
sum  of  $200,  payable  ^^on  or  before  the  1st  day  of  Sep* 
tember  next,  with  interest  from  the  date,  if  not  paid  at  that 
time."  Fowler  paid  to  Reed,  $50  on  the  29th  of  Octo- 
ber, and  $  50  on  the  3d  of  November,  in  part-payment  of  the 
note. 

Fowler  possessed  and  used  the  machine  from  the  time  of  its 
first  delivery  previously  to  the  first  of  September,  until  it  was 
attached  by  the  defendant  ;  and  at  the  time  of  the  attachment 
it  was  in  the  brick-yard  of  Fowler,  housed  with  other  tools 
used  in  his  business. 

The  plaintiff  demanded  the  machine  of  the  defendant,  before 
the  writ  of  replevin  was  served. 

If  the  Court  should  be  of  opinion  that  the  property  of  the 
machine  was  in  the  plaintiff,  the  defendant  was  to  be  defaulted ; 
otherwise  the  plaintifli*  was  to  be  nonsuit. 

The  case  was  argued  in  writing. 

B.  Merrillj  fur  the  plaintiff,  cited  ^yer  v.  BartkU,  9  Pick. 
156.     [See  2d  ed.  and  cases  cited  in  notes.] 

Proctor^  for  the  defendant,  to  the  point,  that  giving  the  prom- 
issory note  was  a  payment,  cited    Thacher  v.  Din^morc,  5 

&34 
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Mass.  R.  299 ;  Manttly  v.  M^Gety  6  Mass.  R.  143;  John-       Reed 
son  V.  Johnson^  1 1  Mass.  R.  361.  Upton. 

Shaw  C.  J.  delivered  the  opinion  of  the  Court.  The  sin-  jvbv.  2Dt/> 
gle  question  iu  this  case  is  whether  the  machine  in  question 
was  the  property  of  Fowler,  the  debtor,  at  the  time  the  attach-  624 
ment  thereon  was  made  by  the  defendant.  The  machine  hav- 
ing been  once  the  property  of  the  plaintijff*,  the  burden  b  upon 
the  defendant  to  prove  a  sale  to  Fowler.  We  think  the  facts 
ajcreed  fail  of  proving  such  a  sale. 

The  instrument  signed  by  the  parties,  and  deposited  with  a 
common  agent,  is  relied  upon  as  evidence  of  the  contract. 
This  contract  is  an  executory,  not  an  executed  contract  of  sale. 
It  looked  to  a  future  act  of  delivery,  and  to  a  payment  upon 
such  delivery.  It  was  obviously  the  intent  of  the  parties,  that 
the  property  should  remain  in  the  vendor,  and  there  is  no  rule 
of  law  to  prevent  that  intention  from  being  carried  into  effect. 
But  as  the  contemplated  acts  were  never  performed,  no  prop- 
erty passed,  and  the  machine  remained  the  property  of  the 
plaintiff. 

But  it  is  contended,  that  as  Fowler  was  in  possession,  there 
must  have  been  a  delivery,  and  that  the  contract  of  sale  became 
executed  by  the  delivery.  But  it  is  very  manifest  from  the 
contract,  that  this  delivery  was  not  made  pursuant  to  the  con- 
tract of  sale,  but  in  pursuance  of  another  and  distinct  stipula- 
tion, that  Fowler  was  to  have  the  use  of  the  machine,  for  a 
fixed  period.  Had  the  possession  been  unexplained,  it  might 
have  raised  a  presumption,  that  the  delivery  was  in  pursuance 
of  the  contract  of  sale  ;  but  the  act  is  to  take  effect  according 
to  the  intent,  and  here  the  intent  is  plainly  shown,  and  the  pre- 
sumption of  a  delivery  in  pursuance  of  the  contract  of  sale,  is 
rebutted  by  showing  another  and  lawful  contract  for  the  use. 
It  comes  within  an  old  case  cited  by  Long.  Where  H.  agreed 
with  A.,  that  A.  should  take  the  sheep  of  H.  and  depasture 
them,  for  a  certain  time,  and  if  at  the  end  of  the  time  he  should 
pay  H.  so  much  for  the  sheep,  he  should  have  them,  the  agree- 
ment did  not  amount  to  a  sale.  Long  on  Sales,  109.  This 
case  was  cited  with  approbation  in  Barrett  v.  Pritchard^  2 
Pick.  512.  Indeed  it  is  imoossible  to  distinguish  the  case  at 
bar  from  that  last  cited. 

535 
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Reed  All  these  cases  proceed  upon  this   priDcipl^,  that  wmsie 

Upton.       ^^^^^  is  an  executory  contract  for  a  sale,  at  a  future  time,  or 
"  upon  the  performance  of  a  certain  condition,  and  in  the  roecn 

time  a  separate  contract,  that  the  property  shall  go  into  the 
525  possession  of  the  bargainee  for  a  particular  purpose,  as  to 
depasture  the  sheep,  to  manufacture  the  wool  into  cloth,  and 
in  the  case  at  bar,  to  have  the  use  of  the  machine  for  a  cer- 
tain term,  the  sale  is  not  executed,  and  the  property  is  not 
changed,  till  the  contemplated  act  is  done,  or  the  condition 
performed.^ 

It  is  contended  on  the  part  of  the  defendant,  that  the  sale 
was  complete,  because  the  stipulated  price  was  paid  ;  that  the 
giving  of  the  note  was  payment ;  and  he  relies  upon  the  rule 
of  Massachusetts,  and  cites  several  authorities  in  support  of  it 
It  is  true,  that  by  the  rule  of  law  adopted  in  this  Common- 
wealth, the  giving  of  a  negotiable  note  is  prima  facie  evidence 
of  the  payment  and  satisfaction  of  a  simple  contract  debt,  be- 
cause it  will  be  presumed,  in  the  absence  of  other  proof,  that 
such  was  the  intention  of  the  parties.  But  like  all  other  pre- 
sumptions, it  may  be  rebutted,  by  proof  of  a  different  intent, 
and  to  that  extent  only  is  the  principle  carried  by  the  cases 
cited.* 

Here  it  is  very  manifest  from  the  contract,  that  it  was  the  pay- 
ment of  the  note,  not  the  making  of  the  note,  which  was  look- 
ed to,  as  the  discharge  and  satisfaction  of  the  purchase  money. 
The  note  was  given  for  the  purchase  money,  and  the  money 
was  to  be  paid  on  delivery  of  the  machine  ;  of  course,  the  note 
was  then  to  be  paid.  In  Barrett  v.  Pritehard^  there  was  an 
unconditional  promise  by  the  vendee,  to  pay  the  amount  of  the 
purchase  money,  yet  it  was  held,  that  it  was  not  an  executed 
contract  of  sale. 

It  was  further  urged,  that  there  was  no  stipuhtion  for  the 
return  of  the  property  in  any  event,  and  therefore  no  expecta- 

>  Bee  Fmirbank  t.  Phdps,  28  Pick.  535 ;  TWittv  v.  TowU,  3  Faitfield,  341 , 
81iep.Toiiehitone,  118,  119,  120;  Wheder  y.  Latkrop,  16  Maine  R.  (4  Shep- 
ley.)  17 ;  Hurd  v.  West,  7  Cowen,  752 ;  Ward  v.  SkatOy  7  Wendell,  404. 

*  See  Chitty  on  Contr.  (4th  Am.  ed.)  594  ft,  note  1,  and  caaea  cited ;  WU^ 
eamb  r.  WQUamt,  4  Pick,  fid  ed.)  230  and  note  ;  WeH  BatftsUm  Mmutf.  O 
.     V.  SmrU,  15  Pick.  230 ;  DeseadtUoB  y.  Harris,  8  Greenleaf,  296. 

ss$ 


Digitized  by  VjOOQIC 


NOVEMBER  TERM  1830.  628 

non  bat  it  was  to  be  returned.     But  this  conclusioD  does  not        Reed 
Tollow.     It  was  no  doubt  expected,  that  the  note  would  be       Uplor 
paid  and  then  the  sale  would  be  completed  ;  but  failing  that,if  no  *^~~" 
property  vested  in  the  bargainee,  the  machine  remained  the 
property  of  the  plaintiff,  and  after  the  term  stipulated  for  the 
use  of  it,  the  right  of  possession  would  follow  the  right  of 
property,  and  the  plaintiff's  title  both  to  the  property  and  pos- 
session remained  the  same  as  if  no  such  contract  had  been 
made. 

Defendant  defaulted. 


Henrt  Silsbee  versus  Huldah  Ingalls.  536 

A  bin  in  equity  agaioit  an  adminiitratrix  alleges  that  a  debt  was  doe  from  ber  intee- 
late,  and  that  she  obtained  an  order  of  court  to  sell  his  real  estate  for  the  payment 
of  his  debts,  and  made  a  sale  accordingly,  and  admitted  she  had  assets  sufficient  to 
pay  all  the  debts,  and  promised  both  before  and  after  the  sale  to  pay  the  plaintiff 
out  of  the  proceeds  thereof ;  whereby  she  became  a  trustee  of  the  same  lor  the  sum 
of  money  due  to  the  plaintiff ;  that  in  consequence  of  such  promises  the  plaintiff 
forebore  to  commence  an  action  against  her  until  four  years  had  elapsed  after  the 
grant  of  administratioD,  and  so  the  debt  became  barred  by  the  statute  of  limii»- 
tioas  ;  and  that  in  ber  administration  account  the  defendant  credited  the  intestate's 
estate  with  the  proceeds  of  the  sale,  and  chargerl  the  debt  of  the  plaintiff  as  being 
due  from  the  estate,  but  that  she  refuses  to  pay  the  plaintiff.  Hdd,  that  the  case 
was  not  within  the  equity  jurisdiction  of  the  Court,  for  no  trust  was  shown,  and 
the  plaintiff  had  ooce,  and  but  for  the  statute  of  limitations,  would  still  have,  a  plain 
and  adequate  remedy  at  hiw. 

Bill  in  equity.  The  plaintiff  alleges  that  he  was  appoint 
ed  administrator  of  the  estate  of  Elizabeth  Collins  ;  that  on 
the  1st  of  January )  1824,  Edmund  Ingalls  was  indebted  to  her 
in  the  sum  of  $600;  that  Edmund  Ingalls  died,  not  having 
paid  the  debt,  and  in  August  1824  the  defendant  was  appoint- 
ed administratrix  of  his  estate  ;  that  in  January  1 825  the  de- 
fendant obtained  an  order  from  the  judge  of  probate  to  sell  real 
estate  of  Edmund  Ingalls,  to  the  amount  of  $  365,  for  the 
payment  of  his  debts,  and  that  in  October  1827  she  obtained  a 
renewal  of  this  order  and  thereupon  she  sold  real  estate  to  the 
amount  of  $365  ;  that  at  a  probate  court  in  August  1828  she 
presented  her  6rst  account  of  administration,  and  therein  cred- 
ited the  estate  of  Edmund  Ingalls  with  the  proceeds  of  the 
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Silflbee  land  sold,  and  charged  against  the  estate,  as  due  therefroirj,  the 
iniralLi.  amount  of  the  debt  due  to  £.  Collins  ;  that  before  and  since 
the  sale  of  the  real  estate  the  defendant  has  promised  the  plain- 
tifT  to  pay  him  that  demand,  admitting  that  she  had  assets  suffi- 
cient to  pay  all  the  debts  of  Edmund  Ingalls  ;  that  before  the 
sale  she  promised  to  account  with  the  plaintiff  when  this  real 
estate  should  be  sold,  and  to  pay  him  out  of  the  proceeds  of 
the  sale  ;  whereby  she  became  a  trustee  of  the  sum  of  money 
so  due  to  the  plaintiff,  and  now  holds  the  same  in  trust  for  him 
and  for  the  use  of  the  estate  of  Elizabeth  Collins  ;  that  in  con- 
6S7  sequence  of  the  promises  of  the  defendant  and  of  her  admis- 
sion of  sufficient  assets,  and  of  her  promise  to  account  with 
the  plaintiff  and  to  pay  him  the  sum  so  held  by  her  in  trust, 
the  plaintiff  did  not  commence  his  action  at  law  against  her  be- 
fore the  expiration  of  four  years  from  her  taking  upon  herself 
the  administration  of  the  estate  of  Edmund  Ingalls ;  and  that 
the  plaintiff  has  frequently  applied  to  the  defendant  to  account 
with  him  for  the  estate  which  she  so  holds  in  trust  for  him, 
and  to  pay  him  the  sum  due  to  him,  but  she  has  never  paid  the 
same  but  has  converted  it  to  her  own  use.  And  the  bill  prays 
that  she  may  answer,  &c.  and  for  relief. 

The  defendant  demurs,  because  the  Court,  as  a  court  of 
equity,  have  not  jurisdiction  of  the  subject  matter  contained  m 
the  bill. 

The  case  was  submitted  to  the  Court  without  argument. 
Saltonstall^  for  the  plaintiff. 
Gatesj  for  the  defendant. 
1^.  90tt.        Per  Curiam.     To  bring  this  case  within  the  equity  juris- 
diction of  the  Court  it  must  appear  that  here  was  a  ^^  trust 
arising  in  the  settlement  of  an  estate  ; "  but  this  is  an  ordinary 
case  of  a  debt,  for  which  there  was  a  plain,  adequate  remedy 
at  law,  and  would  be  now,  but  for  the  statute  of  limitations  ; 
and  the  question  is,  whether  the  intervention  of  the  statute 
bar,  by  taking  away  the  remedy  at  law,  makes  the  demand  a 
subject  of  equity  jurisdiction  ;  ^  and  it  clearly  cannot  have  that 
effect. 

>  The  BUtote  of  limitations  is  a  good  plea  in  equity,  ai  well  as  at  law. 
Kane  y.  Bloodgood,  7  Johns.  Ch.  R.  90 ;  Bang*  w.  HaU,  2  Pick.  (9d  ed.)  37S; 
note,  and  cases  cited. 
A3B 
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It  18  alleged  however,  that  there  was  a  promise  by  the 
defeDdant  to  pay  the  plaintiff.  But  such  promise,  not  being 
in  writing,  is  within  the  statute  of  frauds,  and  if  it  were  in 
writing,  it  would  only  prove  that  there  is  an  adequate  remedy 
at  law. 

It  is  likewise  alleged,  that  the  defendant,  by  charging  the 
estate  of  Edmund  Ingalls  with  this  demand,  in  her  administra- 
tion account,  has  made  herself  a  trustee  for  the  plaintiff.  We 
have  not  the  account  before  us  ;  but  if  she  has  fraudulently  at- 
tempted to  exonerate  herself  as  to  this  amount,  in  does  not 
prove  that  the  money  is  held  by  her  in  trust  for  the  plaintiff; 
but  she  may  be  liable  on  a  new  account,  for  the  fund,  to  those 
entitled  to  claim  it. 

BiU  dUmissed. 


The  President  &c  of  Gloucester  Bank  versus         ftS8 
David  Worcester. 

The  maker  of  a  note  which  wae  indorMd,  made  a  geoeral  aaaignroent  of  his  proper- 
ty in  ttiMt  to  pay  bis  debts,  which  was  executed  by  the  holder  and  by  the  indorser 
of  the  note,  and  which  contained  a  general  release  of  all  ehims  against  the  assign- 
or, '*  provided  that  nothing  contained  in  the  assignment  should  be  construed  to  im- 
pair or  affect  any  Ken  or  pledge  theretofore  created  or  obtained  as  security  for  a 
debt  or  claim  doe  from  the  assignor."  It  was  held,  that  the  security  by  the  indorse- 
ment was  ''  a  lien  or  pledge  "  within  the  meaning  of  the  proviso,  and  that  the  re- 
lease  of  the  maker  did  not  discharge  the  indorser,  he  having  agreed  to  the  release 
by  becoming  a  party  to  the  assignment. 

Assumpsit  upon  a  promissory  note  given  by  Winthrop 
Sargent  to  the  defendant,  dated  November  llth,  1828,  for 
$  3600,  payable  in  fifty-seven  days,  indorsed  by  the  defendant 
and  Judith  Worcester.  The  cause  was  tried  before  Pii^ 
nam  J. 

A  demand  on  the  maker  and  notice  to  the  indorser,  were 
proved. 

Before  the  note  became  due,  the  maker  failed,  and  on  the 
5th  of  January,  1829,  he  executed  an  indenture  of  three 
parts,  whereby  he  assigned  his  property  to  trustees  for  the 
benefit  of  his  creditors.     The  indenture  was  executed  by  the 

930 


Digitized  by  VjOOQIC 


5S8 


ESSEX. 


OIooQMter 
Bank 

V. 

Worcester. 


ft39 


phiDdfls  on  the  same  day,  and  by  the  defendant  before  the 
note  in  suit  became  due.  According  to  the  assignment,  the 
property  transferred  was  to  be  applied  by  the  trustees,  first,  to 
the  payment  of  the  expenses  of  the  trust ;  secondly,  to  tne 
payment  of  sums  due,  or  which  should  become  due,  to  the 
United  States  for  duties,  or  which  should  be  paid  by  Worces- 
ter, the  defendant,  as  the  surety  of  Sargent  on  bonds  given  at 
the  custom-house ;  and  thirdly,  to  the  payment  in  full,  of 
$  5600  due  to  the  plaintiffs,  of  ^^  a  certain  note  made  by  Sar- 
gent for  the  sum  of  $  3600  and  indorsed  by  David  and  Judith 
Worcester,"  and  of  ceruin  other  preferred  debts ;  and  the 
residue  was  to  be  applied,  fro  ratd^  towards  the  satisfaction  of 
the  demands  of  other  creditors  who  should  become  parties  to 
the  assignment. 

The  indenture  contains  the  following  provisions  :  —  And 
each  of  said  parties  for  himself,  and  not  one  for  the  other,  doth 
hereby  remise,  release  and  for  ever  acquit  and  discharge  said 
Sargent  of  and  from  their  respective  claims,  debts,  dues,  de- 
mands, actions  and  causes  of  actions,  and  from  every  liability, 
whether  contingent  or  absolute,  and  of  every  name  and  nature. 
And  each  of  them  doth  covenant  for  himself,  to  and  with  said 
Sargent,  that  he  will  not,  and  no  person  claiming  under  him 
shall,  sue,  molest  or  trouble  said  Sargent,  for  or  on  account  of 
any  debt,  claim  or  demand  whatever,  or  by  reason  of  his  hav- 
ing indorsed  &c.  or  otherwise  become  responsible  on  the  con- 
tracts or  engagements  of  said  Sargent,  &c.  Provided  always, 
that  nothing  herein  contained  shall  be  construed  to  impair  or 
afiect  any  lien  or  pledge  heretofore  created  or  obtained  as  se- 
curity for  a  debt  or  claim  due  from  said  Sargent." 

The  defendant  contended  that  the  plaintifis,  having  dis- 
charged the  maker  of  the  note  by  their  covenants  and  release 
contained  in  the  assignment,  were  precluded  from  maintaining 
diis  action. 

The  plaintifis  then  offered  parol  evidence  to  prove  that  the 
covenants  and  release  were  not  intended  to  extend  to  or  afiect 
this  note,  or  certain  other  notes,  which  in  the  whole  amounted 
to  $  33,212,  and  which  were  secured  by  good  indorsers  ;  but 
related  only  to  the  sum  of  $  5500,  for  which  the  plaintifls  bad 
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no  security.  The  defendaDt  objected  to  the  parol  evidence, 
but  it  was  admitted  with  a  view  to  ascertain  the  facts. 

A  verdict  was  taken  for  the  plaintiffs  ;  but  if  the  parol  evi- 
dence should  have  been  rejected,  and  if  the  plaintiffs  were 
precluded  from  maintaining  the  action  by  their  release  of  Sar- 
gent in  the  assignment,  the  verdict  was  to  be  set  aside  and  the 
plaintiffs  were  to  become  nonsuit* 

SaUonstall  and  B.  Merrill^  for  the  defendant.  The  release 
in  the  indenture  is  in  the  most  comprehensive  terms.  It  is  an 
entire  release  of  Sargent,  the  maker  of  the  note,  and  conse- 
quently of  the  defendant  as  indorser.  King  v.  •  Baldwin^  2 
Johns.  Ch.  R.  559  ;  Rathbone  v.  Warren^  10  Johns.  R.  595. 
But  here  was  a  substantial  payment.  One  contract  was  substi- 
tuted for  another.  The  property  of  Sargent  was  transferred  to 
stakeholders,  but  in  trust  for  the  plaintiffs,  and  equitably  it  vest- 
ed immediately  in  the  plaintiffs.  They  had  the  voucher,  and 
they  alone  could  call  on  the  assignees  for  a  distributive  share. 
The  assignees  became  debtors  to  them,  and  Sargent  and  the 
defendant  were  discharged. 

As  to  the  inadmissibility  of  the  parol  evidence,  they  cited 
Deland  v.  ^mubury  Src.  Man,  Co,  7  Pick.  244. 

FUtcher  and  Choatej  contra^  contended  that  by  the  proviso 
in  the  assignment,  this  note  was  excepted  from  the  operation 
of  the  release,  the  words  pledge  and  lien  being  used  in  their 
broadest  sense  and  embracing  all  collateral  security.  If  the 
word  pledge  has  not  a  fixed,  inflexible  meaning,  parol  evidence 
was  admissible  to  show  in  what  sense  it  was  taken  by  the 
parties  to  the  indenture.  Peisch  v.  Dicksony  1  Mason,  1 1  ; 
Birch  V.  Depeyster^  1  Stark.  Cas.  210;  Livingston  v.  Ten-^ 
broeck,  16  Johns.  R.  14  ;  Ely  v.  Mame^  19  Johns.  R.  313 ; 
Cole  V.  fVendelj  8  Johns.  R.  90 ;  Dolan  v.  Brigge,  4  Bin- 
ney,  496  ;  J^TichoU  v.  ^rnoldy  8  Pick.  172  ;  JUechanice^  Bank 
V.  Bank  of  Columbia^  5  Wheat.  326.  The  case  of  Bruen 
V.  Marquandj  17  Johns.  R.  58,  cannot  be  distinguished  from 
the  case  under  consideration. 

The  indorser  here,  by  becoming  a  party  to  the  assignment, 
assented  to  the  release  of  the  maker,  and  thereupon  his  own 
liability  became  absolute.  Bayl.  on  Bills,  (Phillips  and  Se- 
wall's  1st  ed.)  226 ;  Stevens  v.  Lynch,  12  Fast,  38. 
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Saltonstall^  id  reply,  said  that  the  words  pkdge  Mn&  IJan 
were  not  ambiguous,  and  therefore  parol  evidence  was  not  ad- 
missible to  explain  them  to  mean  security  by  indorsemeDt ;  and 
further,  that  the  parol  evidence  in  the  case  was  not  offered  for 
that  purpose. 

There  was  no  assent  on  the  part  of  the  defendant,  to  prevent 
the  release  from  operating  on  this  note.  At  the  time  when  be 
signed  the  indenture,  he  was  already  discharged,*  and  his  sign- 
ing had  reference  to  other  demands  existing  between  him  and 
Sargent)  which  are  mentioned  in  the  indenture.  It  has  beei 
said  that  the  indenture  is  to  be  considered  as  having  been  exe* 
cuted  at  the  same  time  by  all  the  creditors  ;  as  between  Sar- 
gent and  the  creditors  it  may  be  so  ;  but  not  as  between  the 
creditors  themselves.  A  deed  takes  effect  from  the  time  of 
delivery  ;  which,  in  an  instrument  of  this  kind,  is,  in  regard  to 
the  creditors  respectively,  the  time  when  each  one  executes  it. 

Putnam  J.  afterward  drew  up  the  opinion  of  the  Court. 
We  think  that  it  is  very  clear  from  the  assignment  or  indenture 
itself,  independently  of  the  parol  evidence,  that  the  plaintiffs 
did  not  intend  to  discharge  the  defendant  from  his  liability  as 
jidorser,  and  that  the  discharge  contained  therein,  of  the  mak- 
er, by  the  plaintiffs,  was  by  the  approbation  of  the  defendant. 
The  general  words  of  release  are  broad  enough  to  discharge 
the  maker  ;  for  the  bank  released  all  claims  it  had  against  him 
by  reason  of  having  any  note  against  him.  But  the  parties  pro- 
vided always,  ^^  that  nothing  therein  contained  should  be  con* 
strued  to  impair  or  affect  any  lien  or  pledge,  theretofore  creat- 
ed or  obtained  as  security  for  a  debt  or  claim  due  from 
Sargent,  the  party  of  the  first  part."  The  plaintiffs  held  the 
defendant's  indorsement  as  security  for  the  payment  of  the 
note  in  question. 

But  it  is  contended  that  the  indorsement  is  not  strictly  ana 
properly  a  pledge  or  lieriy  and  so  not  within  the  proviso  ;  that 
those  terms  apply  to  personal  property  given  to  a  creditor  as  a 
pledge,  or  the  right  of  lien  which  creditors  may  have  by  law 
on  property  or  funds  in  their  hands.     We  do  not  think  it  ne- 


•  8ec  the  ODinion  of  the  Court  in  the  next  case  of  Pmr9omt  v. 
Btmk. 
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cessaiy  to  resort  to  the  parol  evidence  to  ascertain  the  meaning 
of  the  word  ''  pledge,"  as  used  in  the  assignment.  It  has  a 
legal  and  well-defined  interpretation,  which  is  more  broad  than 
that  which  is  suggested  for  the  defendant.  It  may  be  derived 
(says  Cowell,  verb.  Pledge)  from  "  the  French  pfctge,  jlde- 
jvasar ;  pleiger  aucun,  ».  e.  fide-jubere  pro  aliquo.  In  the 
same  signification  is  plegius  used  by  Glanv.  lib.  10,  c  5,  and 
plegiatio^  for  the  act  of  suretiship.  In  the  Interpreter  of  the 
Grand  Custumary  of  Normandy,  c.  60,  phgii  dieuntur  perso* 
fUB,  qum  86  obligatU  ad  hoCy  ad  quod  qui  tos  mitiii^  ttntbatur.^^ 
"  Pledgery^^^  Cowell  defines  to  be  **  suretiship,  an  underuk- 
ing,  or  answering  for."  And  the  remedy  of  a  surety  which  is 
found  in  Fitzh.  N.  B.fol.  137,  and  Reg.  158,  is  a  writ  called 
de  plegiis  acquietandis.  ^^  It  lies  for  a  surety  against  him  for 
whom  he  is  surely,  if  he  pay  not  the  money  at  the  day." 

Now  the  defendant,  by  his  indorsement,  undertook  and  be- 
came answerable  for  the  maker  of  the  note.  The  plaintiffs 
had  obtained  the  pledge  of  his  name  and  responsibility  for  their 
security  ;  and  they  say  expressly  that  they  do  not  mean  to  dis- 
charge it.  There  is  no  necessity  for  the  parol  evidence,  to 
ascertain  the  intent  of  the  instrument,  so  far  as  the  plaintiffs 
are  concerned. 

And  the  defendant  himself  became  a  party  to  the  assign- 
ment. The  note  now  in  question  was  to  be  paid  as  preferred 
paper,  for  the  benefit  of  the  defendant,  who  was  by  his  in- 
dorsement an  honorary  creditor.  It  was  to  be  treated  as  the 
custom-house  bonds  were,  which  the  defendant  had  executed 
as  surety  for  Sargent,  the  party  of  the  first  part.  The  defen- 
dant had  no  other  right  to  claim  for  this  note,  than  what  ac- 
crued to  him  as  an  indorser.  The  defendant,  by  becoming  a 
party,  agreed  to  the  arrangement,  that  the  principal  debtor 
shoul  1  be  discharged,  in  consideration  of  the  property  assigned 
by  him  to  be  distributed,  and  that  the  pledge  or  undertaking 
which  he  had  given  by  his  indorsement  should  continue.  The 
defendant  himself  released  the  maker  from  any  claims  he  could 
have  against  him  as  indorser  of  any  of  his  notes  ;  so  he  could 
not  suffer  any  prejudice  by  the  release  whif*.h  the  plaintiffs 
made  to  the  maker. 

On  the  whole  view  of  the  instrument,  it  would  be  doing  vio- 
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ence  to  its  reasonable  and  obvious  meaning  to  construe  it  to 
be  a  discharge  of  the  defendant's  liability  upon  his  indorseoieot. 

The  case  of  Bruen  v.  Marquand^  17  Johns.  R.  58,  has  a 
most  remarkable  resemblance  to  the  case  at  bar.  The  *^  in- 
tent of  the  parties,"  said  Fan  JWm  J.,  ^^  clearly  appears  to 
have  been,  that  the  holders  of  the  note  should  set  the  makers 
free,  but  thai  the  remedy  against  the  indorser  should  remain." 
The  facts  of  that  case  are  almost  identical  with  those  of  ihii ; 
and  the  reasoning  of  the  court  we  think  to  be  very  conclusive 
and  just. 

The  opinion  of  the  whole  Court  is,  that  judgment  should  be 
rendered  for  the  plaintiffi  upon  the  verdict.^ 


§33       William  Parsons  Junior  versus  The  President,  &c. 
of  Gloucester  Bank. 


An  mtoWent  debtor  made  •  general  araignment  of  bis  property,  by  iodeBtore,  to 
trwteei,  for  the  paymeDt  of  his  debts,  which  was  execated  by  the  bolder  and  by 
the  indorser  of  a  note  made  by  the  debtor.  The  indeotore  contained  a  general 
release  to  the  debtor,  but  witii  a  proviso  that  it  shoald  not  impair  any  collateral 
security  taken  by  a  creditor.  It  was  hdd,  that  the  indorser,  having  signed  the 
indenture,  was  estopped  to  say  he  did  not  know  it  contained  a  rdease  of  the  saakcf 
by  the  holder  ;  that  he  was  not  discharged  from  his  liability,  baring,  by  eaecntiag 
the  indenture,  assented  to  the  release  ;  and  that  whether  he  execoted  the  indea- 
ture  before  or  after  the  holder,  the  effect  was  the  same. 

Assumpsit  for  money  had  and  received.  The  case  was 
tried  before  Putnam  J. 

The  plaintiff  was  the  indorser  of  a  note  for  $661  made  to 
him  by  Winthrop  Sargent,  which  became  due  to  the  defend- 
ants on  January  dth,  1829,  on  which  day  Sargent  stopped 
payment.  The  bank  sued  the  plaintiff  on  the  morning  of  the 
6th.  Afterwards,  on  that  day,  the  plaintiff  made  a  transfer  of 
personal  property  to  the  bank,  of  the  value  of  $  4546,  as  col- 
lateral security  for  what  he  then  owed  or  should  owe  to  the 
bank,  and  the  bank  agreed  to  lend  him  $  2600 ;  and  it  was 
understood  that  the  plaintiff  was  to  pay  the  note  for  $661, 
when  h3  should  receive  the  money  so  agreed  to  be  lent  to  htm 


^SeeRUhY.  Lard,  18  Pick.  3tt. 
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On  the  13th  of  January  he  received  the  money  upon  the  new      Paraons 
loan,  and  paid  the  note  for  $  661,  by  his  check  on  the  bank.    Gloueestei 
On  the  6ih  of  January,  Sargent  executed  an  indenture  of  as-       Bank. 
signroent  of  his  property  to   trustees,    for  the  benefit  of  his 
creditors,  the  material  parts  of  which  are  stated  in  the  preced- 
ing case  of  Gloucester  Bank  v.  Worcester.     The  plaintiff  ex- 
ecuted it  likewise,  but  at  what  time,  did  not  appear.     It  was 
proved  that  he  knew,  before  he  paid  the  note,  that  the  bank 
had  executed  an  indenture  of  assignment  between  the  bank  and 
Sargent,  but  that  he  did  not  know  it  contained  a  release  of 
their  demands   against   Sargent.      The  plaintiff  held  a  note 
against  Sargent  for  $  2703,  and  the  sum  of  $  3300  against  the 
name  of  the  plaintiff  on  a  schedule  annexed  to  the  indenture, 
was  understood  to  refer  to  that  note  and  the  note  for  $661. 

The  parol  evidence  which  was  given  in  the  case  of  Glouces*        634 
ter  Bank  v.  Worcester^  was  admitted  in  this  case,  though  ob- 
jected to  by  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff  for  $715  ;  which 
was  to  be  retained,  if,  in  the  opinion  of  the  whole  Court,  the 
plaintiff  could  recover  on  the  ground  of  money  paid  by  mistake. 

Fletcher  and  Choate^  for  the  defendants,  argued  that  the  JVov.  l&h 
money  could  not  be  recovered  back,  because  It  was  paid  with 
the  knowledge,  or  the  means  of  knowledge,  of  all  the  facts, 
and  the  bank  might  conscientiously  retain  it,  it  being  manifest 
that  they  had  no  intention  to  discharge  the  plaintiff  from  his 
liability  as  indorser.  Brisbane  v.  Dacres^  5  Taunt.  143  ; 
1  Selw.  N.  P.  66  ;  Marsh,  on  Ins.  (Condy's  ed.)  732  a  ; 
JUtlnes  V.  Duncany  6  Barn.  &  Cressw.  671  ;  Price  v.  JWaZ, 
3  Burr.  1354  ;  Smith  v.  Mercer^  6  Taunt.  76  ;  Wilkinson  v. 
Johnston^  3  Barn.  &  Cressw.  428 ;  Moses  v.  M^Ferlan^  2 
Burr.  1005  ;  Farmer  v.  Jlrundely  2  W.  Bl.  824  ;  Johnson  v 
Bloodgoodj  1  Johns.  Cas.  53  ;  Smith  v.  Low^  I  Atk.  490. 

Sattonstall  and  B.  Merrill^  for  the  plaintiff,  said  the  jury 
had  not  found  that  the  plaintiff  had  the  means  of  knowing  that 
the  defendants  had  executed  a  release  to  Sargent,  whereby  the 
plaintiff  was  discharged  ;  and  the  fact  was  to  be  proved,  not 
presumed.  As  to  the  right  to  recover  back  money  paid  by 
mistake,  they  cited  Garland  v.  Salem  JSanfc,  9  Mass.  R.  408. 

Putnam  J.  afterward  drew  up  the  opinion  of  the  Coun.. 

VOL.    X.  35  M5 
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The  plaintiff  claims  to  recover  back  the  money,  upuu  the 
ground  that  be  paid  it  under  a  mistake,  supposing  that  he  was 
liable,  when  in  fact  he  was  not  liable  to  pay  it.'  But  the  de- 
cision in  the  case  of  GloueesUr  Bank  ▼.  fVoreetUfy  at  this 
^erm,  is  conclusive  against  the  plaintiff  as  to  his  liability  to  pay, 
notwithstanding  the  defendants,  who  were  holders,  released  the 
maker  by  the  release  in  the  assignment  in  the  case.  We  do 
not  think  that  the  fact,  that  the  plaintiff  on  or  before  the  13th 
of  January  and  on  or  before  his  payment  of  the  $661  did  not 
know  that  the  indenture  contained  a  release  of  the  bank  to 
Sargent,  is  material  ;  for  the  plaintiff  executed  the  instrument 
himself,  and  he  must  be  presumed  to  know  and  assent  to  its 
contents  at  the  time  when  he  executed  it.  It  did  not  appear 
certainly  at  what  time  the  plaintiff  became  a  party  to  it ;  nor 
is  it  material  that  it  should  ;  for  whenever  it  was,  he  assented 
to  all  the  terms  of  the  instrument  ;  and  upon  a  true  construc- 
tion of  the  same,  independently  of  the  parol  evidence  objected 
to,  the  release  of  the  maker  was  with  the  consent  and  appro- 
bation of  the  plaintiff,  who  was,  according  to  the  proviso,  to 
continue  liable  upon  his  pledge  or  undertaking  as  an  indorser. 
We  refer  to  the  opinion  given  in  the  case  of  the  GlaueetUr 
Bank  v.  Worcester^  for  the  reasons  of  the  plaintiff  ^s  continued 
liability. 

We  are  all  of  opinion,  that  the  ground  of  the  action  has 
failed,  and  that  the  plaintiff  should  become  nonsuit. 


^  Money  paid  under  a  mistake  or  ignorance  of  the  law,  bnt  with  a  knowl 
edge  of  the  facts,  or  with  the  means  of  such  knowledge,  cannot  be  recoveret 
back.  EUioU  ▼.  Swartwout,  10  Peters,  137 ;  Mo%oat  v.  Wrighl^  1  WendeU| 
356;  Htdfbard  t.  Martin,  8  Terger,  498;  Janes  t.  tVatkins,  1  Stewart,  81 ; 
DieUns  r.  Jonss^  6  Terger,  483 ;  Lee  t.  Shtart,  2  Leigh,  76 ;  Homr  t.  Asfsr, 
9  Pick  (2d  ed.)  112  and  notes ;  Chitty  on  Contr.  (4th  Am.  ed.)491  «id  mI«| 
Kmt.  Jurist,  No.  XLV.  146,  and  No.  XLVI.  371. 
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RoBSRT  CuRRT   versus  The   Commonwealth  In- 
surance Company. 

B.  L.»  htTiog  boi^t  a  shop,  placed  il  npon  his  fiither'f  land  and  occupied  it  af  aia 
dvellingliowe.  He  died,  and  afierwardi,  upon  ibe  death  of  his  fiither,  the  bad, 
with  this  and  another  house  upon  it,  descended  to  the  two  daughters  of  E.  L.  as 
tenants  in  common,  both  of  whom  were  married.  The  husband  of  one  of  them 
gave  the  plaintiff,  who  was  the  husband  of  the  other,  a  sum  of  money  for  the  choice 
of  the  houses,  and  he  choee  the  house  bst  mentioned.  The  plaintiff  thereupon 
oocupied  the  bouse  first  mentioned,  as  his  own,  and  built  an  addition  to  it.  It 
was  kdd,  that  the  phintiff  having  a  freehold  in  the  land  and  the  exclusive  right 
of  oeenpation  and  disposal  of  this  house,  a  representation  of  the  house  as  his  own 
property,  on  procuring  it  to  be  insured,  though  not  strictly  accurate,  was  not  such 
a  misrepresentation  as  would  render  the  policy  void,  there  being  no  intentional 
deception  and  no  over-estimate  of  the  value  of  the  house. 

If  the  assured  does  not  communicate  (acts  within  his  knowledge  which  increase  the 
risk,  the  policy  will  be  void,  althoi^^h  he  did  not  suppose  the  fiuls  to  be  material. 

Whether  alterations  or  additions  made  to  a  house  insured  against  fire,  increase  the 
risk  or  not,  is  a  question  for  the  jury. 

Where  a  policy  of  insurance  against  fire  provided  that  the  insurer  '*  should  not  be 
liable  for  more  than  the  sum  insured  in  any  ease  whatever,**  and  he  paid  for  re> 
pairing  a  partial  loss,  and  afterwards  a  toul  loss  happened,  it  was  hM  that  he 
was  liable  for  no  more  than  the  difierence  between  the  sum  already  paid  and  the 
whole  sum  insured. 

And  where,  in  the  same  policy,  one  sum  was  insured  on  one  building,  and  anodier  on 
another,  and  both  h)sses  were  upon  the  same  building,  it  was  heU  that  the  insurer 
was  liable  for  only  the  difihrenoe  between  the  sum  paid  and  the  sum  insured  on  that 


Assumpsit  upon  a  policy  of  insurance  against  fire,  by  which 
the  defendants  assured  the  plaintiff  $  1500,  viz.  1000  upon  his        53C 
dwellioghoQse  in  Beverly,  and  500  upon  other  buildings  and 
tools  and  lumber  therein.     The  policy   was  dated  February 
19tb,  1829,  and  was  for  one  year. 

The  cause  was  tried  before  Putnam  J. 

The  action  was  brought  to  recover  $  1000,  the  sum  insured 
upon  the  dwellinghouse,  which  was  totally  consumed  by  fijre  ou 
May  29th,  1829. 

About  the  year  1789,  Ezra  Lovett  bought  a  shop,  which  he 
placed  on  land  of  his  father,  John  Lovett,  and  occupied  as  hit 
dwellinghouse.  In  1816,  Ezra  and  John  being  both  dead,  the 
heirs  of  John  made  a  division  by  indenture,  of  his  real  estate, 
by  which  Anna,  the  wife  of  the  plaintiff,  and  Hannah,  the  wife 
of  Josiab  Rajrmondt  took  oae  half  as  tbs  heirs  of  Ezra,  as  ten- 
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Carry        ants  in  common.     There  were  two  houses  on  the  land  wbuh 

Common-     ^"^  came  to  Anna  and  Hannah,  and  in   1817,  by  a  receipt 

wealth       dated  August  10th,  it  appears  that  Josiah  Raymond  paid  to 

the  plaintiff  $  100  for  the  choice  of  the  houses.     The  smallest, 

which  was  the  shop  bought  by  Ezra,  falling  to  the  plaintiff,  he 
moved  it  back  upon  the  lot,  and  built  an  addition  to  it  towards 
the  street  ;  making  thereby  the  dwellinghouse  which  was  in- 
sured. Josiah  Raymond  testified  that  he  and  the  plaintiff  * 
owned  their  houses  as  above  stated,  and  occupied  them  in  sev- 
eralty, but  that  the  land  whereon  they  stood  belonged  to  their 
wives  in  common.  No  writing  was  produced  concerning  the 
houses,  except  the  receipt  above  mentioned.  The  plaintiff, 
at  the  time  when  the  policy  was  made,  was,  and  for  more  than 
ten  years  before  had  been,  in  the  several  occupation  of  the 
dwellinghouse,  claiming  it  as  his  own  ;  and  there  were  a  garden 
and  a  yard  adjoining  which  were  occupied  by  him  in  severalty 
with  the  house.  There  was  uo  written  division  of  the  land 
which  descended  to  Anna  and  Hannah. 

The  defendants  contended  that  this  was  not  sufficient  to 
prove  that  the  dwellinghouse  belonged  to  the  plaintiff;  but  the 
judge  ruled  that  it  was  sufficient. 

The  policy  stipulates,  that  ^^  in  case  of  any  loss,  the  same 
is  to  be  paid  without  any  deduction,  in  sixty  days  after  proof 
thereof."  It  appeared  that  notice  of  the  destruction  by  the 
fire,  and  verbal  information  of  the  plaintiff's  title  to  the  house, 
tiad  been  given  to  the  defendants,  and  a  claim  for  payment  of 
487  the  loss  had  been  made  upon  them,  more  than  sixty  days  be- 
fore the  action  was  commenced  ;  and  no  other  proof  had  been 
called  for  by  them.  As,  however,  no  documentary  evidence 
had  been  produced,  they  contended  at  the  trial,  that  they  had 
not  sufficient  proof  of  property  and  loss,  before  the  action  waa 
brought.  But  the  judge  ruled  that  the  notice  and  evidence  of 
loss  and  of  interest,  preparatory  to  the  action,  were  sufficient. 

The  defence  then  was  made  upon  two  grounds  :  — firtij  that 
there  bad  been  a  material  concealment ;  and  Heondly^  that 
there  had  been  such  an  alteration  and  addition  to  the  house  as 
increased  the  risk,  without  any  consent  of  the  defendants  in 
writing. 

The  alleged  concealment  consisted  in  the  plaintiff's  haFing 
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reason  to  believe  that  his  dwellinghouse  was  in  clanger  from  a       Cony 
particular  individual  who  bad  threatened  to  burn  the  bouse,  to     CoiJllioji- 
revenge  a  supposed  injury,  and  omitting  to  disclose  it  before       wealth 

tlie  policy  was  made.     The  judge  reported  at  length  the  evi- - 

dence  on  this  point,  from  which  it  appeared,  that  in  November 
1828,  the  plaintiff  caused  one  Quiner,  who  had  escaped  from 
the  state  prison,  to  be  arrested  and  taken  back,  and  that  Qui- 
ner, on  his  way  to  the  prison,  in  custody  of  the  plaintiff  and  a 
constable,  uttered  threats  of  revenge  by  setting  buildings  on 
fire,  in  case  he  should  ever  find  out  who  had  informed  against  ' 
him. 

In  regard  to  the  second  ground  of  defence,  the  policy  pro- 
vides, that  ^*  if  the  situation  or  circumstances  affecting  the  risk 
upon  the  property,  shall  be  so  altered  or  changed,  by  or  with 
the  advice,  agency  or  consent  of  the  assured,  as  to  increase  the 
risk  thereupon,  the  risk  hereupon  shall  cease  and  determine, 
and  the  policy  be  null  and  void,  unless  confirmed  by  a  new 
agreement  thereupon  written  after  a  full  knowledge  of  such 
facts  and  circumstances."  It  was  proved,  that  when  the  policy 
was  made,  the  plaintiff's  barn  stood  within  sixteen  feet  of  the 
house  ;  that  the  plaintiff  told  the  defendants'  agent  he  intended 
to  remove  the  barn  further  back,  and  to  make  an  addition  to 
the  house,  and  inquired  whether  it  would  make  any  alteration 
in  the  premium,  and  was  informed  by  the  agent  that  it  would 
not,  if  the  plaintiff  should  give  him  notice  concerning  it ;  that 
in  April  1829  the  plaintiff's  bam  was  burnt,  and  afterwards  he 
made  an  addition  to  the  back  part  of  the  house,  of  about  25 
feet  by  1 1  feet,  two  stories  high  ;  that  after  the  bam  was  burnt,  588 
the  plaintiff  sent  a  message  to  the  defendants'  agent,  which 
was  contained  in  a  note  written  by  one  Crosbie  embracing 
another  subject,  that  the  plaintiff  had  begun  to  build  a  wood- 
shed ;  that  this  message  was  left  on  the  agent's  desk,  he  being 
absent  at  the  time ;  that  Crosbie  afterwards  met  the  agent  io 
the  street,  and  mentioned  the  contents  of  the  note,  and  the 
agent  said  '^  very  well "  ;  giving  Crosbie  to  understand  that  he 
was  satisfied.  The  plaintiff  introduced  many  witnesses,  who 
all  concurred  in  the  opinion  that  the  risk  was  not  increased  by 
the  addition  to  the  house,  beyond  what  it  would  have  been  if 
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Curry       the  barn  had  been  rebuilt,  without  maldng  the  addition  to  tlie 

Common-     *^0"S®- 
wealth  The  jury  were  instructed,  that  if  they  believed  the  facta  re- 

—  — ^ lating  to  the  arrest  of  Quiner  and  his  conversations  to  be  mate- 
rial, that  is,  that  they  would  have  increased  the  risk,  or  would 
have  prevented  the  defendants  from  taking  the  risk,  they  should 
find  for  the  defendants,  notwithstanding  the  plaintiff  dxl  doi 
suppose  there  was  any  particular  reason  to  fear  from  them ; 
and  that  they  should  find  for  the  defendants,  if  they  believed 
that  the  plaintiff  had  made  such  alterations  and  additions  to  the 
house  as  increased  the  risk. 

In  the  policy,  the  defendants  bsure  $  1000  on  the  dwelling- 
house  against  all  loss  or  damage  to  the  same  by  fire,  ^^  pro- 
vided, that  the  said  company  shall  not  be  liable  for  more  than 
the  sum  insured,  in  any  case  whatever."  When  the  bam  was 
burnt,  the  house  also  was  injured,  and  the  defendants  paid 
$  142  to  repair  the  damage.  The  jury  were  directed,  if  they 
should  find  for  the  plaintiff,  to  allow  the  whole  sum  insured  on 
the  house  ;  but  the  defendants  contended,  that  under  the  above 
clause  in  the  policy,  j(  142  should  be  deducted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $  1000  and  in- 
terest, subject  to  be  altered  if  the  deduction  of  $  142  ought  to 
be  made. 

The  defendants  excepted  because  of  supposed  misdirections, 
and  because  the  verdict  was  against  evidence. 
yov.  I7ik  King  and  L.  Thomdike^  for  the  defendants.  The  dwelliiig- 
house  was  annexed  to  the  land,  and  the  plaintiff  had  only  a  life 
estate  in  one  undivided  half  in  right  of  his  wife.  Elwes  v. 
539  Mate,  3  East,  38  ;  Fan  ^ess  v.  Pacard^  2  Peters's  Supr.  C. 
Rep.  143.  The  plaintiff,  no  doubt,  had  an  insurable  interest, 
but  he  ought  to  have  described  it  correctly.  By  representing 
his  estate  to  be  a  fee  simple,  he  might  procure  insurance  to  a 
greater  amount  than  the  value  of  his  interest,  and  thus  he  would 
have  an  inducement  to  be  careless,  in  order  to  turn  his  interest 
into  money.  Columbian  Ins,  Co,  v.  Lawrence^  2  Peters's 
Supr.  C.  Rep.  25. 

At  most  the  plaintiff  is  not  entitled  to  recover  more  than  the 
▼alue  of  his  life  estate.     2  Marsh.  (Condy's  ed.)  685,  686 ; 

560 
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Lawref^e  v.  Sebovy  2  Gaines's  R.  203  ;   Phillips  od  Ids.  27  ;       Cuny 
Gardner  v.  Bedford  Ine.  Co.  17  Mass.  R.  613.  Common- 

In  regard  to  coDcealment,  the  counsel  admitted  that  the  in^       wealth 

struction  to  the  jury  was  correct,  but  they  contended  that  the    

verdict  was  against  the  evidence. 

The  addition  made  to  the  house  was  a  material  alteration, 

,  which  rendered  the  policy  null  and  void,  there  being  no  wriUm 

assent  of  fhb  defendants  upon  the  policy.     WoreUy  v.  Wo^^ 

6  T.  R.  710;  1  Marsh.  (Condy's  ed.)  167  ;  Petty  v.  Royal 
Exch.  j9sf.  Co.  1  Burr.  351  ;  Maryland  Ins.  Co.  v.  Le  Aoy, 

7  Cranch,  27. 

According  to  the  |^oper  construction  of  the  policy,  the  de- 
fendants are  not  to  be  liable  for  successive  losses,  in  the  aggre- 
gate, beyond  the  sum  insured  upon  the  dwellingbouse. 

Salionsiall  and  ChoaUj  contra^  contended  that  the  dwelling* 
house  was  personal  estate,  belonging  wholly  to  the  plaintiff. 
Marcey  v.  Darlingj  8  Pick.  283  ;  ^shmun  v.  fVilliams^  ibid. 
402 ;  Doty  v.  Gorham^  5  Pick.  487  ;  WelU  v.  Banuter^  4 
Mass.  R.  514  ;  Bostwick  v.  Leachy  3  Day,  476  ;  Parker  ▼. 
Stanilandy  11  East,  362.  Raymond,  upon  his  testimony,  was 
estopped  to  claim  any  title  to  the  house.  Co.  Lit.  352  6^ 
Meholt  v.  Arnold  J  8  Pick.  172.  It  may  be  said  that  build- 
ing a  bouse  on  the  wife's  land  makes  it  her  property,  so  that 
the  husband's  administrator  cannot  dispose  of  it.  fVasUmm  v. 
Sproai,  16  Mass.  R.  449.  But  here  the  land  does  not  belong 
solely  to  the  wife ;  and  we  are  to  regard  the  title  while  the 
husband  is  living.  Unquestionably  the  plaintiff  might  have  re- 
moved his  house  from  the  land  and  sold  it  for  his  individual 
benefit.  But  however  the  technical  title  may  be,  the  plaintiff 
had  a  title  defacto^  which  was  sufficient.  Phillips  on  Ins.  28  ;  540 
Lockyer  v.  Offley^  1  T.  R.  260. 

As  to  the  alteration  made  m  the  house,  they  cited  Stetson  v 
Maes.  Mut.  F.  Ins.  Co.,  4  Mass.  R.  337. 

If  this  were  a  marine  risk,  there  would  be  no  deduction  from 
the  total  loss,  on  account  of  the  repairs  of  the  previous  partial 
loss ;  Phillips  on  Ins.  329,  330 ;  and  whether  such  deduction 
«  to  be  made  in  the  present  case,  depends  on  the  clause  in  the 
policy,  that  the  insurers  shall  not  be  liable  for  more  than  the 
turn  insured,  in  any  case  whatever.    The  sum  insured  is  $  1500, 
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Cuny       and  the  policy  means  that  the  losses  are  not  to  exceed  thai 
Common-    ^""^ '  without  intending  to  confine  the  successive  losses  on  a 
wealth       building  to  the  sum  insured  on  that  particular  building. 

!_       Wilde  J.  afterward  drew  up  the  opinion  of  the  Court. 

The  only  point  of  any  difficulty  in  this  case  involves  a  question 
of  fact,  which  should  have  been  submitted  to  the  jury,  if  the 
defendants  intended  to  insist  upon  it  in  defence,  it  is  objected 
that  a  false  representation  was  made  of  the  plamtiff's  title,  in 
answer  to  one  of  the  interrogatories  in  his  application  for  insur- 
ance. He  there  represents  the  house  insured  as  his  property, 
and  the  defendants'  counsel  contend  that  he  bad  no  property 
therein,  except  in  right  of  his  wife,  and  in  common  with  her 
sister. 

It  is  true,  that  this  representation  was  not  strictly  accurate 
and  full ;  but  a  representation  may  be  so,  if  fairly  made  and 
true  in  substance,  without  vitiating  the  policy.  ^^  A  false  lep- 
resentation  (says  Marshall)  is  no  breach  of  the  contract,  but  if 
material,  avoids  the  policy  on  the  ground  of  fraud,  or  at  least 
because  the  insurer  has  been  misled  by  it."  A  representation 
is  not  like  a  warranty,  which  must  be  strictly  complied  with, 
but  it  must  be  shown  to  be  false  in  a  material  point,  or  it  will 
not  make  void  the  policy.  Marsh,  on  Ins.  (1st  ed.)  335; 
Pawson  V.  Watson^  Cowp.  785.  The  benefits  and  security 
derived  from  contracts  of  insurance  against  fire  have  become 
so  general,  and  the  relief  they  are  calculated  to  afford  is  so 
great,  that  they  are  not  to  be  set  aside  on  slight  exceptions  ; 
especially  when  the  conduct  of  the  assured  appears  fair  and 
free  from  any  imputation  of  fraud.  In  the  present  case  there 
is  certainly  no  ground  for  charging  the  plaintiiF  with  fraud,  or 
^41  with  any  intentional  deception  ;  but  it  is  said  that  the  defend- 
ants have  been  in  fact  misled  by  the  erroneous  representation 
of  the  plaintiff's  title.  Of  this  the  jury  were  the  proper  judges  ; 
and  although  the  point,  as  now  stated,  does  not  appear  to  have 
been  made  at  the  trial,  yet  as  all  the  evidence  in  relation  to  it 
was  submitted  to  the  consideration  of  the  jury,  the  verdict  must 
be  decisive,  unless  the  decision  of  the  judge,  as  to  the  stiff- 
ciency  of  the  evidence  of  the  plaintiff's  property,  should  be 
considered  incorrect.  It  was  his  opinion  that  the  evidence  wtf 
sufficient,  and  we  all  concur  in  that  opinion. 
4fia 
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It  is  not  deoied,  that  if  the  house  was  a  chattel,  it  was  the  Curry 

plaintiff's  property.    And  it  was  a  chattel,  if  if  be  true  that  the  commoii- 

plaintiff  bad  no  property  in  the  land.     The  house  was  partly  wealth 

built  by  him,  and  be  bad  absolute  dominion  over  it ;  he  might 


remove  it  when  and  where  be  pleased,  without  being  account- 
able therefor  to  any  one.  He  might  elect,  therefore,  to  treat 
it  as  personal  property  and  to  represent  it  as  such.  But  if  the 
house  was  not  a  chattel,  still  we  think  it  was  the  plaintiff's  prop- 
erty. He  bad  a  freehold  estate  in  the  land,  and  the  exclusive 
right  of  occupation.  By  the  common  law,  a  husband  seised 
of  land  in  the  right  of  his  wife  might  alienate  it  by  feoffment, 
and  the  wife  could  not  enter,  but  was  driven  to  her  action  cui 
in  vita.  Lit.  §  594.  And  so  he  might  make  a  tenant  of  the 
prcMpe  without  his  wife's  joining  biro  in  a  fine.  Bac.  Abr. 
Baron  ^  Feme^  C  I ,  note.  It  is  not  necessary  that  the 
plaintiff  should  show  that  he  had  a  fee  simple  estate,  or  an 
indefeasible  estate.  A  tenant  in  tail  may  well  represent  the 
land  of  which  he  is  seised,  as  his  property  ;  but  at  common 
law  he  had  really  only  an  estate  for  life,  for  he  could  not  con- 
trol the  descent ;  but  it  is  considered  an  estate  of  inheritance, 
because  it  descends  to  heirs.  So  a  person  seised  of  lands  un- 
der a  title  by  disseisin,  may  be  considered  as  the  owner ;  es- 
pecially if  the  disseisee's  right  of  entry  has  been  tolled  ;  for  if 
the  disseisee  has  not  a  right  to  enter,  but  only  a  right  of  action, 
he  is  not  the  absolute  owner  of  the  land.  The  disseisor  is  the 
owner,  though  his  title  may  be  defeasible.  The  present  case 
seems  to  me  to  be  much  stronger  ;  for  the  plaintiff  had  an 
indefeasible  title  to  the  land,  which  no  one  could  defeat  or  dis- 
turb during  his  life  ;  and  he  might  remove  and  sell  the  house 
at  any  time.  Holding  the  property  by  such  a  title,  he  might  543 
well  represent  himself  as  the  lawful  owner.  And  moreover,  if 
the  representation  were  defective  or  inaccurate,  it  does  not 
appear  to  be  so  substantially.  If  the  plaintiff's  title  had  been 
more  fully  disclosed,  it  might  have  some  effect  in  the  estima- 
tion of  the  value,  but  it  does  not  appear  that  the  estimate  ex- 
reeded  the  real  value.  The  value  was  of  no  importance  tc 
Lhe  defendants,  excepting  so  far  as  an  over-estimate  might  op- 
erate on  the  assured,  so  as  to  render  him  less  careful  of  the 
nroperty.     It  ould  have  no  such  operation  in  this  case,  for  it 
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Cuny       must  be  presumed  that  the  plaintiff  was  as  much  interested  to 

Common-     preserve  the  property  insured  for  bis  wife,  as  for  bis  cbildreo, 

wealth       if  she  should  survive  him.     A  mortgagor  may  represent  the 

'- — '-^  estate  mortgaged  as  his  property,  although  the  legal  estate  is  in 

the  mortgagee.     Such  a  representation  is  not  strictly  true,  but 
It  is  not  so  substantially  false  as  to  make   void  the  policy 
Strong  V.  Manufacturers^  Ins.  Co.y  anitj  p.  40. 

The  objection  as  to  the  tenancy  in  common  is  also  immate- 
rial ;  for  an  undivided  moiety  of  the  whole  lot  is  equivalent  to 
a  moiety  in  severalty  ;  and  besides,  the  plaintiff  had  a  right  to 
the  house  by  the  written  agreement  of  Raymond.  This  agree- 
ment was  made  on  a  good  consideration,  and  was  binding. 

There  is,  therefore,  no  ground  on  which  the  objection  as  to 
the  supposed  misrepresentation  can  be  supported. 

As  to  the  other  objections,  —  that  respecting  the  alleged 
concealment,  and  that  of  the  supposed  increase  of  risk  by  the 
addition  to  the  house,  —  these  seem  to  depend  on  facts  which 
have  been  settled  by  the  jury  ;  and  we  are  of  opinion  that  the 
evidence  well  supports  the  verdict.  The  instructions  of  the 
judge  to  the  jury  were  perfectly  correct  on  both  points.* 

Upon  the  whole,  therefore,  we  think  there  is  no  cause  for 
-disturbing  the  verdict,  excepting  as  to  the  amount  of  the  for- 
mer loss,  which  should  have  been  deducted.  The  sums  in- 
sured on  the  dwellinghouse,  and  on  the  shop,  tools,  lumber- 
bouse  and  lumber,  are  not  to  be  taken  together  for  the  purpose 
of  enlarging  the  limits  of  the  plaintiff's  liability.  The  risks 
are  distinct ;  and  by  the  terms  of  the  policy  it  is  provided, 
^'  that  the  insurers  shall  not  be  liable  for  more  than  the  sum 
insured,  in  any  case  whatever."  The  verdict  is  to  be  reduced 
643        accordingly  by  the  deduction  of  $  142  and  interest  thereon. 

Judgment  for  the  plakU^. 

>  See  Mariam  ▼.  Middlesex  Fire  Ine.  Co  21  Piek.  162;  SUkkimg  w.  7U 
OMe  his.  Co,,  2  Hall,  (N.  York,)  032;  3  Rent*a  Comm.  (3d  ed.)  372,  S73 ; 
CMiwitigii  Int.  C0.  ▼.  Lawreneef  2  Peten,  25. 
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J08IAH  LiTTL£  versus  Orlando  B.  Merrill  et  dl. 

Whether  the  St.  1826,  c.  148,  §  14,  enabling  echool  distrieu  to  preacribe  the  mode 
of  warning  their  meelings,  authorises  them  to  dispeoee  altogether  with  a  warrant 
from  the  eelectmeo,  or  only  to  regulate  the  mode  of  warning  the  inhabitants  under 
fuoh  warrant,  qnmt, 

4t  a  meeting  of  a  school  district  duly  called  by  a  warrant  of  the  selectmen  of  the 
town,  "  to  choose  a  district  committee  and  to  act  on  other  business  that  may  be 
thought  necessary,"  it  was  voted  tliat  future  meetings  should  be  warned  by  die 
clerk  of  the  district  ;  and  at  a  future  meeting  so  warned,  a  sum  of  money  was 
voted  to  be  raised,  which  was  afterwards  assesseil  by  the  assessors  of  the  town. 
It  was  kdd,  that  the  vote  at  the  first  meeting  was  invalid,  there  being  no  article  in 
the  selectmen's  warrant,  on  the  subject  of  calling  future  meetings,  and  that  there^ 
fore  the  «ubseqnent  meeting  and  the  grant  and  assessment  of  the  money,  were 
illegal. 

Die  St,  1828,  c,  138,  §  6,  exempting  assessors  from  responsibility  for  the  assess* 
meat  of  a  tax  on  the  inhabitants  of  '*  any  city,  town,  district,  parish,  or  religioot 
society,"  does  not  apply  to  the  asseasment  of  a  tax  on  the  inhabitanU  of  a  school 
district. 

A  person  who  is  compelled  to  pay  a  tax  thus  illegally  assessed,  has  a  right  of  action 
against  the  assessors,  and  not  against  the  school  district. 

Action  for  assault  and  false  imprisonment. 

The  parties  agreed  upon  the  following  facts. 

The  defendants  were  assessors  of  the  town  of  Newbury  for 
ibe  year  1829.  In  1827,  and  before  that  time,  the  town  was 
divided  into  nine  school  districts.  In  April  1827,  a  legal 
meeting  of  the  school  district  No.  2,  of  which  the  plaintiff  was 
a  member,  was  called  by  a  warrant  from  the  selectmen  of  ihe 
town,  '^to  choose  a  district  committee,  and  to  act  on  any  other 
business  that  may  be  thought  necessary."  At  this  meeting  it 
was  voted,  ^^  that  the  clerk  of  the  district  notify  the  meetings 
by  posting  up  noti&cations  at  the  schoolhouse,  and  at  some 
public  place  in  Water  street ; "  but  there  was  no  article  in  the 
warrant  of  the  selectmen  expressly  relating  to  the  subject  of 
this  vote.  At  a  meeting  in  April  1828,  it  was  voted,  that  the 
notifications  should  be  posted  up  four  days  previous  to  the 
meeting.  In  April  1829,  a  meeting  was  warned,  in  the  man- 
ner prescribed  by  the  foregoing  votes  ;  and  pursuant  to  an  artt-  $44 
cle  in  the  notification,  it  was  voted  to  raise  a  sum  of  mone^ ,  as 
stated  in  the  following  certificate  made  by  the  clerk  of  the  dis- 
trict and  delivered  to  the  defendants  :  —  '*  At  a  meeting  of  the 
inhabitants  of  school  distriM  No.  2,  in  Newbury,  held  at  &c. 

0Sft 


Digitized  by  VjOOQIC 


b44  ESSEX. 

Liule  on  April  30th,  1829,  voted  to  raise  $300  to  buj  a  piece 
Merrill.  ^^^^^^i  move  the  schoolhouse,  pay  rent  and  other  necessary 
charges."  This  sum  was  thereupon  assessed  by  the  defend- 
ants, and  they  made  their  warrant  to  the  collector  of  taxes,  to 
levy  the  same.  The  plaintiff  refusing  to  pay  the  sum  assessed 
upon  him,  the  collector  caused  him  to  be  arrested  and  detain- 
ed till  he  paid  the  tax  and  costs.  The  plaintiff  and  MerriU, 
who  was  a  member  of  the  district,  were  present  at  the  meeting 
in  1829. 

In  the  Court  of  Common  Pleas  Williams  J.  ordered  a  noD* 
.  suit ;  whereupon  the  plaintiff  filed  exceptions. 
Afcr.  19CA.  Gerrishy  in  support  of  the  exceptions,  referred  to  St.  1826, 
c.  143,  §  14,  (passed  on  March  10th,  1827,)  which,  after 
prescribing  the  mode  in  which  school-district  meetings  are  to 
be  called  by  the  selectmen  of  the  town,  provides  '^  that  any 
school  district,  at  any  regular  meeting  thereof,  warned  as  afore- 
said, having  an  article  in  the  warrant  of  the  selectmen,  for  that 
purpose,  shall  have  power  to  prescribe  the  mode  of  warning 
all  future  meetings,  and  the  mode  so  prescribed  shall  be  legal 
until  altered  by  such  district  at  a  subsequent  meeting  thereof." 
And  he  contended,  that  as  there  was  no  such  article  in  the 
warrant  by  which  the  meeting  in  April  1827  was  called,  the 
vote  then  passed  prescribing  the  mode  of  warning  future  meet- 
ings was  invalid,  and  the  subsequent  meetings  were  not  duly 
warned,  and  so  the  money  was  illegally  raised  and  assessed. 
Stetson  V.  Kempton,  13  Mass.  R.  272. 

He  also  contended,  that  an  action  of  trespass  against  the 
assessors  was  the  plaintiff's  proper  and  only  remedy.  St. 
1823,  c.  138,  §  6  ;  Gage  v.  Currier,  4  Pick.  399 ;  With- 
ington  V.  Eveleth^  7  Pick.  106. 

Moseley^  for  the  defendants.  Admitting  that  the  meeting  in 
1829  was  illegally  warned,  the  defendants  could  not  know  that 
fact,  and  upon  receiving  the  certificate  of  the  clerk  of  the 
school  district,  they  were  authorized  to  proceed  in  making  the 
645  assessment.  The  meeting  was  however  duly  warned.  At  a 
former  meeting  called  by  a  warrant  of  the  selectmen,  the  dis- 
trict prescribed  the  mode  of  warning  future  meetings,  which 
was  pursued  in  warning  the  meeting  in  question. 

The  action  should  have  been  brought  against  the  district 
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Id  SU,    1823,  c.  138,  §  5,  by  which  assessors  are  exempted       I^ttie 
from  responsibility  for  the  assessment  of  a  tax  on  '^  the  inbab-      MezrilL 
itants  of  any  city,  town,  district,  parish  or  religious  society,  ^— — 
the  word  district  means  school  district ;  or  if  not,  a  school 
district  is  at  least  within  the  equity  of  the  sUtute.     Ingraham 
V.  DoggeU^  5  Pick.  451  ;  Whitney  v.  Whitney,  14  Mass.  R. 
88. 

The  opinion  of  the  Court  was  afterward  drawn  up  by 

Morton  J.  Two  questions  may  arise  m  the  consideration 
of  this  case ;  is  the  assessment  legal  ;  and,  if  not,  are  the  as- 
sessors liable  in  trespass. 

By  the  statute  of  1826,  c.  143,  §  14,  which  is  a  revision 
of  the  statute  of  1799,  c.  66,  §  4,  the  selectmen  of  towns  are 
authorized,  and  it  is  made  their  duty,  upon  proper  application 
of  the  inhabitants  of  any  school  district  within  their  respective 
towns,  to  issue  a  warrant  directed  to  one  of  the  applicants,  re- 
quiring him  to  warn  a  meeting  at  the  time  and  place  and  for 
the  purpose  therein  mentioned.  It  is  also  provided  in  the 
same  section,  that  any  school  district,  at  any  meeting,  warned 
as  before  required,  ''  having  an  article  in  the  warrant  of  the 
iekctmen  Jar  that  purpose,^^  shall  have  power  to  prescribe  the 
mode  of  warning  all  future  meetings  of  such  district.  At  a 
former  meeting  of  the  inhabitants  of  this  school  district  con- 
vened by  a  warrant  from  the  selectmen,  a  vote  was  passed  pre- 
scribing the  mode  of  warning  future  meetings.  But  as  the 
warrant  contained  no  article  far  this  purpose,  and  as  this  is 
made  a  prerequisite  by  the  statute,  the  vote  was  invalid. 

Whether  this  clause  of  the  statute  vests  m  school  districts 
the  power  to  dispense  with  a  warrant  from  the  selectmen  alto- 
gether, or  only  authorizes  them  to  regulate  the  mode  of  notify- 
ing the  inhabitants,  under  such  warrant,  is  doubtful.^  And  we 
are  not  required  m  the  present  case  to  put  any  construction 
upon  it. 

As  the  meeting  which  granted  the  money  assessed  by  the 
defendants,  was  not  convened  by  virtue  of  a  warrant  from  the 

Every  school  district  may,  at  any  re^lar  meeting,  having  an  article  in 
tiie  warrant  for  that  purpose,  prescribe  the  mode  of  warning  all  ibtnre  meet- 
ings of  the  district  and  may  also  direct  by  whom  and  in  what  manner  snoli 
meetl'gs  shall  be  called.    Revised  Stat.  e.  23.  §  48. 
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Litde       selectmen,  and  as  the  district  bad  not  legally  prescribed  the 
Merrill      n^^^e  of  calling  meetings,  the  grant  cannot  be  sustained*  aod 
the  assessment  was  wholly  unauthorized. 

The  only  remaining  question  is,  whether  the  assessors  are 
liable  in  this  action.  Having  made  a  tax  without  authority,  id 
the  collection  of  which  the  plaintiff  was  arrested,  they  are 
trespassers  unless  protected  by  the  statute  of  1823,  c.  138, 
§  5.  Withington  y.  Evelethy  7  Pick.  106.  By  that  sUtute  as- 
sessors are  exempted  from  all  responsibility  for  the  assessment 
of  any  tax  upon  the  inhabitants  of  any  city,  town,  district, 
parish  or  other  religious  society,  when  thereto  required  by  the 
constituted  authorities  thereof,  except  only  for  their  own  integ- 
rity and  fidelity.  The  defendants  were  not  required  by  any 
c%,  town,  parish  or  religious  society  to  make  this  tax.  Were 
they  required  by  a  district  9  Does  the  term  district  in  this 
section  apply  to  school  district  ?  If  there  are  no  other  bodies 
or  corporations  to  which  this  term  can  apply,  then  that  it  may 
have  some  meaning  and  effect  it  might  be  construed  (although 
the  construction  should  be  a  strained  one)  to  apply  to  school 
districts.  We  think,  however,  a  little  attention  to  the  language 
of  the  statute  will  show,  not  only  that  every  word  may  have  its 
full  effect  without  resorting  to  such  a  construction,  but  that  it  is 
very  obvious  that  such  could  not  have  been  the  intention  of  the 
legislature. 

There  are  in  this  Commonwealth  a  class  of  corporations, 
not  now  so  numerous  as  formerly,  known  by  the  name  of  dis- 
tricts, and  invariably  in  our  statutes  designated  by  that  appella- 
tion. Indeed  there  is  no  other  term  by  which,  without  great 
circumlocution,  they  can  be  indicated.  These  corporations 
have  all  the  powers  of  towns,  except  that  of  electing  repre- 
sentatives to  the  General  Court. 

The  language  of  the  statute  most  obviously  refers  to  such 
corporations  only  as  have  a  right  to  choose  assessors.  Besides 
cities,  towns,  parishes  and  religious  societies,  the  districts 
aforesaid  are  required  by  law,  always  to  have  these  officers. 
But  school  districts  have  no  power  to  elect  them.  And  by 
the  words  of  the  statute,  assessors  are  protected,  only  when 
ihey  act  in  pursuance  qf  the  requisition  of  the  corporation  ^'  of 
fthich  they  are  assesMorM  "     Gage  v.  Currier ^  4  Pick.  399 ; 
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hgke  V.  BoMwarthy  5  Pick.  498.  We  are  therefore  of 
opinioD,  that  the  word  disiriet  Id  the  statute  was  inteoded  to 
describe  the  abovementiooed  municipal  corporation  ;  and  can- 
not,  without  violence,  be  so  construed  as  to  include  school 
districts. 

.Further,  if  this  action  will  not  lie  against  the  assessors,  the 
plaintiff  is  remediless.  The  collector  being  a  mere  ministerial 
officer  and  acting  in  pursuance  of  a  regular  warrant  from  a  tri- 
bunal acting  on  a  subject  within  their  jurisdiction,  is  not  liable. 
It  will  not  lie  against  the  town,  because  they  did  not  require 
the  defendants  to  assess  the  tax  and  have  not  received  the  fruits 
of  the  assessment.  And  it  will  not  lie  against  the  district, 
because  in  the  very  limited  corporate  powers  and  duties  with 
which  school  districts  are  invested,  a  liability  to  suits  of  this 
kind  is  not  imposed  upon  them.' 

*  See  Baktr  t.  JUm,  21  Pick.  382;  JlUen  t.  Meteit^,  17  Pick.  208;  Thayer 
V.  Aiy,  17  Piek.  167 ;  Tnfion  t.  jHfred,  15  Maine  R.  (3  Sliepley,)  258 ;  Greem 
T.BtUl9y,2  Fairfield,  259;  Ti^  Y.Meteaif,U  Pick.  456;  Taft  ▼.  ITaod,  U 
Pick.  362.  School  districts  are  embraced  in  the  provisions  of  the  Revised 
Statatei  in  refeience  to  this  subject.    Revised  Sut  e.  7,  §  44. 

If  the  clerk  of  a  school  district  shall  certify  trulj  to  the  assessors  of  the 
U>WB  the  votes  of  the  district  for  raising,  by  a  tax,  any  sum  of  money,  the 
dktriet  shall  be  liable,  in  case  of  any  illegality  in  the  proceedings  which 
my  have  been  had  in  reference  to  raising  such  money.    Revised  Stat  «.  23» 
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ABATEMENT. 
I  A  plea,  that  before  the  action  was 
commenced,  the  same  plaintiffs  im- 
pleaded the  same  defendant  for  the 
same  cause  of  action,  in  a  court  of 
another  State,  in  an  action  which  is 
still  pending,  (without  averments 
showing  the  jurisdiction  of  the  court 
of  srjch  State  over  the  subject  and 
over  the  persons  of  the  parties,)  is 
not  a  good  plea  in  abatement.  JVeto- 
elly.Jfewton.  470 


2.  Whether  with  such  averments  the 
plea  would  be  good,  quocrc       Ibid, 

ACCOMPLICE. 
See  EviDENCB,  2S. 

ACTION. 

An  action  on  the  case  for  damages,  is 
a  proper  remedy  against  a  bank  for 
refusing  to  deliver  a  certificate  of 
ownership  to  a  purchaser  of  shares 
in  the  bank.  Hussey  v.  Mammae- 
lurers  and  Mechanics*  Bank.  415 
See  Bond,  1,  S 

Fishery,  1,2. 

Husband  and  Wipe,  8 

Judgment,  2. 

Jurisdiction. 

Parish,  9. 

Statute,  1,  2. 

ADMINISTRATOR. 

See  Executor  and  Administrator. 

PrINCIFAL   f.ND  SURBTT,  1     2. 
VOL.    X.  36 


AGENT. 
See  Evidence,  10. 

AMENDMENT. 

Afler  a  decision  upon  a  plea  to  the 
jurisdiction,  that  a  bill  in  equity  be- 
tween members  of  a  manufacturing 
corporation  cannot  be  sustained, 
the  Court  will  not  grant  the  plaintiff 
leave  to  amend  by  averring  that  the 
corporation  had  been  dissolved;  this 
being  in  effect  to  make  a  new  and 
distinct  case.    Pratt  v.  Bacon.    123 

APPEAL. 

1.  A  party  aggrieved  by  the  opinion 
or  judgment  of  the  Court  of  Com- 
mon Pleas  rendered  upon  any  issue 
in  law  or  case  stated  by  the  parties, 
where  it  is  not  agreed  that  the  de- 
cision of  that  court  shall  be  final, 
may  bring  the  action  before  the 
Supreme  Court  by  appeal,  whether 
the  ad  damnum  be  laid  at  more  or 
less  than  one  hundred  dollars,  and 
whether  the  parties  do,  or  do  not, 
reserve  a  right  to  waive  in  the  ap- 
pellate court  the  pleadings  joined 
or  statement  of  the  case  made  in 
the  court  below.  Havey  v.  Crane 
*  2V.  440 

2.  Upon  an  appeal  from  a  judgment  of 
the  Court  of  Common  Plee^  jpon 
a  case  stated,  the  form  of  bringing 
up  the  action  may  be  by  entering 
the  agreed  statement  upon  the  rec- 
ord, somewhat  in  the  manner  of  a 
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special  verdict,  and  the  judgment 
of  the  court  thereon.  Ibid, 

3  The  answer  of  one  summoned  as 
trustee,  denying  that  he  has  in  his 
hands  effects  of  the  principal  de- 
fendant, and  the  prayer  of  the  plain- 
tiff that  he  may  be  adjudged  trustee 
upon  the  answer,  are  in  substance 
the  joinder  of  an  issue,  within  the 
meaning  of  St.  1820,  c.  79,  §  4, 
allowing  an  appeal  from  a  judgment 
of  the  Court  of  Common  Pleas  in 
an  action  "wherein  any  issue  has 
been  joined.'*.  Ihid, 

4  Such  issue  between  the  plaintiff 
and  the  person  summoned  as  trus- 
tee is  an  issue  in  /oto,  and  there- 
fore either  party  may  appeal  from 
the  judgment  of  the  Court  of  Com- 
mon Pleas  thereon,  although  the 
ad  damnum  be  laid  at  a  sum  less 
than  one  hundred  dollars.         Ibid, 

See  Costs,  2,  3. 

ExCKFTrONS,  1,  2. 

APPRENTICE. 

An  indenture  of  apprenticeship  states 
that  a  mother,  as  guardian  by  na- 
ture of  her  son,  who  was  then  oyer 
fourteen  years  of  age,  binds  him  as 
an  apprentice  to  the  plaintiff,  and 
declares  that  "the  apprentice  his 
master  faithfully  shall  serve,"  &.c. 
enumerating  the  duties  usually  re- 
quired of  apprentices  by  their  in- 
dentures. Then  follows  a  cove- 
nant by  the  plaintiff  to  instruct  and 
support  the  apprentice.  The  in- 
denture concludes,  "  In  testimony 
whereof  the  parties  have  to  this  in- 
denture set  their  hands  and  seals," 
and  it  is  signed  and  sealed  by  the 
plaintiff,  the  mother  and  the  appren- 
tice. It  was  held,  that  the  mother 
was  not  liable  to  an  action  of  cove- 
-  nant  for  a  breach  of  duty  by  the 
apprentice,  for  the  language  of  the 
indenture  was  to*  be  considered  as 
only  pointing  out  the  duties  of  the 
apprentice,  and  not  as  a  covenant 
on  the  part  of  the  mother.  Hoi- 
brook  ▼.  BtUlard.  68 


ARBITRATION 

1.  Referees  may  examine  an  inter- 
ested witness.  Fidier  v.  ^%ee- 
lock.  135 

2.  Where  a  party  to  a  cause  which 
had  been  submitted  to  referees  un- 
der a  rule  of  court,  received,  pre- 
viously to  the  hearing,  sufiicient 
notice  of  the  partiality  of  one  of 
the  referees  to  put  him  on  inquiry, 
but  suffered  the  hearing  to  proceed 
without  objection,  it  was  held,  that 
he  was  precluded  from  afterwards 
excepting  to  the  report  of  the  reP- 
erees  on  the  ground  of  such  par- 
tiality.    Fox  V.  Hazelian.  275 

3.  Where  an  action  and  all  matters  in 
dispute  between  the  parties,  were 
submitted  to  referees,  with  authori- 
ty to  settle  the  rights  of  the  parties 
and  to  make  such  special  award  as 
the  nature  of  the  case  might  in  their 
opinion  require,  "  always  having 
regard  to  the  legal  rights  of  the 
parties, "  it  was  held,  that  this 
clause  was  intended  merely  to  pre- 
scribe a  rule  as  to  the  principles 
upon  which  the  referees  were  to 
decide,  and  was  not  intended  to  re- 
strain them  from  determinin|^  ques- 
tions of  law  as  well  as  questions  of 
fact  ;  and  consequently  that  their 
award  was  conclusive  as  well  of 
the  law  as  the  fact.  Bigelow  v. 
mwell  348 

ASSESSORS. 
See  School  DisTRrcT,  S,  3, 4. 

ASSIGNMENT. 
1 .  In  order  to  maintain  an  assignment 
by  a  failing  debtor  for  the  benefit  of 
creditors,  against  an  attachment  of 
a  creditor  not  a  party  to  such  as- 
signment, it  must  appear  that  the 
assignment  was  made  upon  a  val- 
uable and  adequate  consideration, 
and  in  good  faith,  to  satisfy  or  se- 
cure existing  debts  or  to  indemnify 
against  subsisting  liabilities,  and 
that  it  has  been  assented  to  by 
creditors  or  sureties  whose  demands 
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Are  Miifioient  to  absorb  the  property 
eooveyed;  and  the  burden  of  proof 
is  upon  the  assignees  to  show  an 
adequate  consideration  for  the  a»> 
■ignment.      Ru$$eU  v.  Woodward. 

408 

S.  Where  the  assignment  was  by  an 
indenture  between  the  debtor,  of 
the  one  part,  and  the  trustees,  of 
the  other  part,  and  was  not  intended 
to  be  signed  by  the  creditors,  and 
the  trustees  were  required  to  make 
a  distribution  of  the  property  among 
all  the  creditors,  without  prefer- 
ence, in  proportion  to  their  respec- 
tive demands,  and  there  was  no  stip- 
ulation that  the  creditors  should 
release  their  demands  or  take  upon 
themselves  any  onerous  condition, 
it  was  keld  nevertheless  that  the 
creditors'  assent  to  the  assignment 
could  not  be  presumed.  Ibid. 

S.  The  maker  of  a  note  which  was  in- 
dorsed, made  a  general  assignment 
of  his  property  m  trust  to  pay  his 
debts,  which  was  executed  by  the 
holder  and  by  the  indorser  of  the 
note,  and  which  contained  a  gener- 
al release  of  all  claims  against  the 
assignor,  *'  provided  that  nothing 
contained  in  the  assignment  should 
be  construed  to  impair  or  affect  any 
lien  or  pledge  theretofore  created 
or  obtained  as  security  fur  a  debt 
or  claim  due  from  the  assignor." 
It  was  held,  that  the  security  by 
the  indorsement  was  '*  a  lien  or 
pledge  "  within  the  meaning  of  the 
proviso,  and  that  the  release  of  the 
maker  did  not  discharge  the  in- 
dorser, he  having  agreed  to  the 
release  by  becoming  a  party  to  the 
assignment.  GUntcesier  Bank  v. 
Worcester,  628 

4.  An  insolvent  debtor  made  a  general 
assignment  of  his  property,  by  in- 
denture, to  trustees,  for  the  pay- 
ment of  his  debts,  which  was  exe- 
cuted by  the  holder  and  by  the  in- 
dorser of  a  note  made  by  the  debtor. 
The  indenture  contained  a  general 
lelease  to  the  debtor,  but  with  a 
proviso  that  it  should  not  impair 


any  collateral  security  taken  by  a 
creditor.  It  was  keld,  that  the  in- 
dorser, having  signed  the  indent- 
ure, was  estopped  to  say  he  did  not 
know  it  contained  a  release  of  the 
maker  by  the  holder  ;  that  he  was 
not  discharged  from  his  liability, 
having,  by  executing  the  indent- 
ure, assented  to  the  release  ;  and 
that  whether  he  executed  the  in- 
denture before  or  after  the  holder, 
the  effect  was  the  same.  Parsons 
V.  Gloucester  Bank.  533 

See  Contract,  1,  2. 
Corporation,  13,  14. 
evidbnge,  5. 

ASSUMPSIT. 

A  dissebee,  until  he  has  regained 
seisin  and  possession  by  judgment 
or  entry,  has  no  such  interest  in 
the  land  as  will  give  him  an  inter- 
est in  the  trees  which  have  been 
severed  therefrom  and  sold  during 
the  continuance  of  the  disseisin, 
and  of  course  he  has  no  such  in- 
terest in  the  money  for  which  they 
were  sold,  as  will  enable  bim  to 
maintain  assumpsit  for  money  had 
and  received.      Bigelow  v.   Jones. 

161 
See  Contract,  3. 

Exrcutor,  &c.  25,  26. 

Poor,  3. 

TiiusTEE  Process,  3 

ATTACHMENT. 

1.  By  a  parol  contract  between  B. 
and  the  plaintiflT,  B.  was  to  cultivate 
the  plaintiff's  land,  find  part  of  the 
seed,  harvest  the  crop,  and  then 
take  one  half  of  it  as  a  compensa- 
tion for  his  labor,  and  deposit  the 
other  half  in  such  place  as  tho 
plaintiff  should  direct.  Before  the 
crop  was  harvested,  B.  absconded, 
being  insolvent.  It  was  held,  that 
B.  had  not  such  an  interest  in  the 
crop  as  rendered  it  liable  to  attach- 
ment for  bis  debts.  Chandler  ▼ 
Tkunton.  205 

068 
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9  Printing  types  and  forms  are  not 
tools  necessary  for  the  trade  or  oc- 
cupation of  a  printer,  within  the 
meaning  of  Si.  1805,  c.  100,  and 
therefore  are  not  exempted  from 
attachment  and  execution.  Don- 
forth  V.  Woodward,  423 

See  Contract,  2. 
Conveyance,  1. 
Corporation,  7,  8,  13. 
Officer,  1,  2. 

ATTORNEY.  LETTER  OF 
See  Corporation,  14. 

BAIL. 

1.  The  action  of  debt  on  a  bail  bond 
ia  not  taken  away  by  St,  1784,  e.  10, 
ii  teenu,  but  it  must  be  commenced 
within  one  year  next  afler  the  en- 
tering up  of  final  judgment  against 
the  principal.  M'Kae  v.  Mat^ 
toon.  49 

2  Whether  a  bail  bond  is  assignable 
by  our  law.  so  that  the  assignee  may 
maintain  an  action  in  his  own  name, 
qiJUBre,  Ibid. 

3.  If  an  action  upon  a  bail  bond  given 
in  another  State,  could  be  main- 
tained in  this  State,  it  must,  by 
St.  1784,  c.  10,  be  brought  within 
a  year  after  the  entering  up  of 
final  judgment  against  the  princi- 
pal: —  but  such  an  action  cannot 
be    maintained  within    this    State. 

Ibid. 

BANK. 

See  Corporation,  6,  7,  8,  9    10, 
11,  12,  13,  14. 

BILL    OF    EXCHANGE     AND 
PROMISSORY  NOTE. 

I .  Where  one  signed  a  note  as  sure- 
ty, for  the  benefit  of  the  principal, 
and  died,  and  the  note  was  laid  be- 
fore commissioners  of  insolvency 
on  his  estate  and  was  by  them  al- 
lowed, but  no  part  of  it  was  paid 
by  the  intestate  or  his  administra- 
tors, it  was  held  that  the   adminis- 


trators  could  not  maintain  an  action 
against  the  principal.  Hoyt  w. 
Wilkinson.  31 

2.  Where  the  intestate  signed  a  note 
as  principal  with  another  person  as 

'  his  surety,  for  the  benefit  of  the 
payee,  and  the  payee  negotiated  it, 
and  the  surety  paid  the  sum  due  on 
it  to  the  indorsee  and  had  the 
amount  allowed  him  by  the  com- 
missioners of  insolvency,  it  was 
held,  that  the  administrators  might 
bring  an  action  against  the  payee, 
the  payment  being  considered  to 
have  been  made  by  the  surety  aa 
the  agent  of  the  intestate  or  of  his 
administrators.  Ibid, 

3.  Where  a  promissory  note  was  paid 
by  a  surety,  the  guarantor  was 
held  not  to  be  liable  to  contribution. 
Longley  v.  Griggs,  121 

4.  The  payee  of  a  note  declared  on  it 
as  payable  to  himself,  but  it  ap- 
peared to  be  payable  to  himself  or 
his  order.  Held,  that  this  was  not 
a  material  variance.  Fay  v.  Gouid- 
ing,  122 

5.  Where  a  note  given  by  a  partner 
for  his  individual  debt,  in  the  name 
of  the  firm,  was  delivered  by  the 
payee  to  the  defendant,  the  other 
partner,  to  secure  it  by  an  attach- 
ment in  the  name  of  the  payee, 
upon  the  defendant's  guarantying 
the  payment  of  it,  it  was  held  that 
there  was  a  sufficient  considera- 
tion for  the  guaranty  ;  and  that 
as  the  defendant,  at  the  time  of 
signing  the  guaranty,  knew  for 
what  consideration  the  note  was 
given,  he  could  not  avoid  the  guar- 
anty on  the  ground  that  he  er- 
roneously supposed  himself  to  be 
liable  on  the  note.  Fiagg  v.  Up- 
ham,  147 

6.  The  defendant  and  one  B.  gave 
each  to  the  other  his  negotiable 
note  of  the  same  date,  for  the  same 
sum,  payable  at  the  same  time.  B. 
raised  money  upon  the  note  given 
to  him,  by  pledging  it  to  one  M., 
and  after  it  became  due,  the  de- 
fendant   signed    another    note    as 


Digitized  by  VjOOQIC 


INDEX. 


553 


surety  tor  B.,  for  the  purpose  of 
redeeming  the  first  note,  and  di- 
rected B.  to  use  it  for  that  purpose 
and  return  to  him  the  first  note.  B. 
raised  money  upon  the  new  note, 
and  therewith  took  up  the  first 
note,  but  instead  of  returning  it 
to  the  defendant,  he  negotiated  it 
to  the  plaintiff.  In  an  action  upon 
this  note  by  the  plaintiff  against 
the  defendant,  it  was  held,  that  the 
note  was  given  upon  a  valid  con- 
sideration, and  that  the  money  paid 
to  M.  was  B.'s  money,  and  not  the 
defendant's,  and  therefore  that  B. 
had  a  right  to  negotiate  the  note 
again  and  the  plaintiff  was  enti- 
tled to  recover.     Eaton  v.   Carey, 

211 

7.  At  the  bottom  of  a  promissory  note 
on  demand,  was  written  the  memo- 
randum, '*  one  half  payable  in  12 
months,  the  balance  in  24  months." 
Held,  that  it  was  competent  to 
either  party  to  the  note  to  prove  by 
parol  evidence  the  time  when,  the 
person  by  whom,  and  the  circum- 
stances under  which  the  memoran- 
dum was  afiixed  to  the  note,  ffey- 
wood  V.  Perrin.  228 

8.  Such  memorandum  being  proved 
to  have  been  affixed  to  the  note 
before  it  was  delivered  to  the  prom- 
isee, and  so  constituting  a  part  of 
the  contract,  it  was  held,  that  the 
contract  was  to  be  construed  ac- 
cording to  the  written  terms  ;  and 
that  parol  evidence,  to  show  that 
the  stipulation  for  a  term  of  credit 
was  provisional,  namely,  if  the 
promisor  should  remain  solvent, 
was  inadmissible.  Ibid, 

9  It  was  also  heldy  that  there  was 
not  such  a  repugnance  between 
the  memorandum  and  the  words 
"  on  demand,"  as  would  invalidate 
the  contract,  but  that  the  memoran- 
dum limited  the  generality  of  those 
words.  Ibid. 

10.  The  maker  of  a  note  which  was 
indorsed,  made  a  general  assign- 
ment of  his  property  in  trust  to  pay 
his  debts,  which  was  executed  by 


the  holder  and  by  the  indorser  of 
the  note,  and  which  contained  a 
general  release  of  all  claims  against 
the  assignor,  '*  provided  that  noth- 
ing contained  in  the  assignment 
should  be  construed  to  impair  or 
affect  any  lien  or  pledge  theretofore 
created  or  obtained  as  security  for 
a  debtor  claim  due  from  the  assign 
or."  It  was  held,  that  the  security 
by  the  indorsement  was  '*  a  lien  or 
pledge  "  within  the  meaning  of  the 
proviso,  and  that  the  release  of  the 
maker  did  not  discharge  the  indor- 
ser, he  having  agreed  to  the  release 
by  becoming  a  party  to  the  assign- 
ment. GUntcester  Bank  v.  Worces- 
ter. 628 
1 1 .  An  insolvent  debtor  made  a  gen- 
eral assignment  of  his  property,  by 
indenture,  to  trustees,  for  the  pay- 
ment of  his  debts,  which  was  exe- 
cuted by  the  holder  and  by  the  in- 
dorser of  a  note  made  by  the  debt- 
or. The  indenture  contained  a 
general  release  to  the  debtor,  but 
with  a  proviso  that  it  should  not 
impair  any  collateral  security  taken 
by  a  creditor.  It  was  held,  that 
the  indorser,  having  signed  the  in- 
denture, was  estopped  to  say  he 
did  not  know  it  contained  a  release 
of  the  maker  by  the  holder;  that  he 
was  not  discharged  from  his  liabili- 
ty, having,  by  executiug  the  indent- 
ure, assented  to  the  release;  and 
that  whether  he  executed  the  in- 
denture before  or  afler  the  holder, 
the  effect  was  the  same.  Pareom 
V.  Qlouceeter  Bank.  535 

See  Chancery,  1. 
Contract,  6. 
Executor,  &c.  26. 
Limitations,  Statute  of,  8,  9. 

BOND. 

1  The  defendants  sent  by  mail  to  B., 
one  of  the  plaintiffs,  a  bond  in 
which  they  bound  themselves  to 
pay  to  B.  and  K.,the  other  plaintiff, 
all  the  money  which  the  plaintiffii 
should  be  obliged  to  pay  in  conse* 
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quence  of  becoming  bail  to  lib- 
erate from  jail  a  prisoner  who 
was  confined  on  a  charge  of  lar- 
ceny. K.  declining  to  recognize, 
B.  and  a  stranger  whom  B.  prom- 
ised to  indemnify,  recognized  as 
sureties  for  the  prisoner,  and  the 
prisoner  having  forfeited  his  re- 
cognizances, the  whole  amount  o 
them  was  paid  by  B.  alone.  K.,  by 
a  writing  in  which  he  recited  that 
he  had  never  become  bound  for  the 
purposes  mentioned  in  the  defend- 
ant's bond,  assigned  all  his  right 
and  interest  in  the  penalty  thereof 
to  B.  It  was  held,  that  there  was 
a  delivery  of  th^  bond  by  the  de- 
fendants, and  an  acceptance  of  it 
by  both  of  the  plaintiffs,  ^evidenced 
by  their  bringing  the  action  and  by 
K.'s  assignment  ;)  that  it  was  not 
of  the  substance  of  the  bond  that 
both  of  the  plaintiffs  should  be- 
come bail  or  pay  money  for  the 
prisoner,  but  it  was  a  contract  to 
indemnify  both  or  either,  according 
as  both  or  either  should  pay  money 
in  consequence  of  becoming  bail  ; 
and  that  the  plaintiffs,  as  they  had 
jointly  the  legal  interest  in  the 
bond,  might  maintain  a  joint  action 
upon  it  for  the  benefit  of  B.  Bird 
V.  Washburn,  ^23 

.  A  previous  demand  on  the  surety 
in  a  bond,  is  not  necessary  in  or- 
der to  maintain  an  action  upon  it 
against   him.       Wood   v.  BartUm. 

S68 

4J«r  Bail,  1,2,  3. 

Executor,  &.c.  1,  % 
Practice,  1. 

BRIDGE. 
SeeWjLY,  1,3,4. 

BY-LAW. 

Sfr  Corporation,  12,  13. 

CALENDAR. 
See  Poor,  9. 


CERTIORARI 

When  a  prisoner  appears  before  two 
justices  of  the  peace,  for  the  porpose 
of  taking  the  poor  debtor's  oath, 
the  question  whether  it  "  clearly 
appears  upon  the  evidence  pro- 
duced, that  he  is  entitled  to  his 
discharge,"  is  a  matter  submitted 
to  the  judgment  of  the  justices,  and 
therefore  an  error  in  judgment  up- 
on that  question  is  not  a  ground  for 
a  writ  of  certiorari.  Hayward,  Pe- 
tkioner,  368 

CHANCERY. 

1.  A  part  of  the  real  estate  of  an  in- 
testate being  required  for  the  pay- 
ment of  his  debts,  his  widow  and 
children,  (some  of  them,  being  mi- 
nors, by  their  guardians)  agreed 
that  the  whole  should  be  sold  to- 
gether, and  that  the  interest  of  one 
third  of  the  proceeds  should  be  se- 
cured to  the  widow  during  her  life. 
Upon  the  petition  of  D.  as  guardian 
of  one  of  the  minors,  and  of  the 
widow  as  guardian  of  the  others,  D. 
was  licensed  to  sell  the  shares  of  the 
minors,  and  he  made  a  sale  accord- 
ingly, the  other  heirs  joining  in  the 
conveyance  and  the  widow  releas- 
ing her  dower.  D.  afterwards  exe- 
cuted a  note  with  surety,  which  waa 
subsequently  secured  by  a  mort- 
gage, for  the  amount  of  one  third 
of  the  proceeds,  payable  to  the 
heirs,  with  interest  payable  to  the 
widow  for  her  life,  and  delivered 
the  same  to  the  widow,  who  de- 
posited it  with  B.  for  the  bene6t  of 
all  concerned.  Afterwards,  with- 
out the  knowledge  of  the  heirs, 
the  note  waa  exchanged  for  two 
notes  given  by  other  promisors, 
amounting  to  the  same  sum,  ine 
payable  to  the  widow  or  order,  the 
other  to  B.  or  order.  It  was  ktld^ 
that  a  bill  in  equity  in  favor  of  the 
heirs,  either  to  enjoin  these  prom- 
isors from  paying  the  principal  to 
the  promisees,  or  to  compel    the 
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promiisees  to  give  security,  would 
not  lie  under  Si,  1817,  c.  87,  on 
the  ground  that  here  was  a  trust 
arising  in  the  settlement  of  an  es- 
tate, nor  under  SL  18^,  c.  140,  on 
the  ground  that  the  parties  were 
partners  or  tenants  in  common  in 
the  fund  or  securities.  Holland  v. 
DUkiiMon,  4 

I  The  equity  jurisdiction  given  to 
this  Court  by  St.  18^,  <r.  140,  ^  S, 
in  disputes  between  partners,  joint- 
lenants  and  tenants  in  common, 
does  not  extend  to  cases  between 
members  of  a  manufacturing  cor- 
poration which  has  not  been  dis- 
solved. Pratt  V.  Bacon,  123 
Whether  the  dissolution  of  the 
corporation  would  make  any  difTer- 
ence,  qwere,^  Ihid, 
After  a  decision  upon  a  plea  to  the 
jurisdiction,  that  a  bill  in  equity 
between  members  of  a  manufac- 
turing corporation  cannot  be  sus- 
tained, the  Court  will  not  grant  the 
plaintiff  leave  to  amend  by  aver- 
ring that  the  corporation  had  been 
dissolved ;  this  being  in  effect  to 
make  a  new  and  distinct  case.  Ibid, 
A  bill  in  equity  against  an  admin- 
istratrix alleges  that  a  debt  was  due 
from  her  intestate,  and  that  she  ob- 
tained an  order  of  court  to  sell  his 
real  estate  for  the  payment  of  his 
debts,  and  made  a  sale  accordingly, 
and  admitted  she  had  assets  suffi- 
cient to  pay  all  the  debts,  and 
promised  both  before  and  after  the 
sale  to  pay  the  plaintiff  out  of  the 
proceeds  thereof ;  whereby  she  be- 
came a  trustee  of  the  same  for  the 
sum  of  money  due  to  the  plaintiff; 
that  in  consequence  of  su6h  prom- 
ises the  plaintiff  forebore  to  com- 
mence an  action  against  her  until 
four   years  had  elapsed    after  the 

frant  of  administration,  and  so  the 
ebt  became  barred  by  the  statute 
of  limitations ;  and  that  in  her  ad- 
ministration account  the  defendant 
credited  the  intestate's  estate  with 
the  proceeds  of  the  sale,  and  charg- 
ed the  debt  of  the  plaintiff  as  being 


due  from  the  estate,  but  that  she 
refuses  to  pay  the  plaintiff.  Held, 
that  the  case  was  not  within  the 
equity  jurisdiction  of  the  Court,  for 
no  trust  was  shown,  and  the  plain- 
tiff had  once,  and  but  for  the  stat- 
ute of  limitations,  would  still  have, 
a  plain  and  adequate  remedy  u* 
law.     SiUbee  v.  IngalU.  5it( 

See  Limitations,  Statute  of    1,2 
3,4,5,6,7. 

COMMON. 

1.  In  a  statute  for  protecting  a  beach 
from  damage,  a  clause  that  any 
person  having  "  any  legal  title  in 
any  part  thereof,"  shall  be  com- 
pensated for  any  injury  he  ma) 
sustain  under  the  provisions  of  the 
statute,  is  broad  enough  to  cover 
an  injury  to  a  right  of  common  in 
the  beach.     Thomas  v.  Marshfield. 

364 

2.  A  grant  of  a  right  of  common  to 
the  inhabitants  tor  the  time  being 
(not  incorporated)  of  a  certain  tc. 
ritory,  conveys  no  right  to  persons 
who  are  not  inhabitants  at  the  time 
of  the  grant.  Ibid 

See  Way,  13,  14 

CONDITION. 
See  Dbvisb,  4,  6,  8,  9 

CONFESSION. 
See  EviDBNCB,  22. 

CONSIDERATION. 

See  Assignment,  1 . 

Bill  op  Excuanob,  &c  b 
Conveyance, 8 
Parish,  12. 

CONSPIRACr. 

1 .  To  make  the  acts  and  declaratioaq 
of  a  conspirator  in  furtherance  of 
the  common  object  admissible  in 
evidence  against  a  co-conspirator, 
it  is  sufficient  that  the  conspiracy 
has   been    proved   by   a  compdeiU 

SS7 
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witness.  Tlie  Court  will  not  decide 
on  his  credibility.  Commonwealth 
V.  Crotoninshield,  497 

S  A  witness  testified  that  the  pris- 
oner said,  in  the  presence  of  the 
witness  and  R.,  that  F.  had  offered 
him  a  sum  of  money  if  he  would 
kill  W. ;  that  the  prisoner  told  F. 
he  would  give  him  an  answer  at  a 
subsequent  time;  that  the  prisoner 
offered  the  witness  a  third  part  of 
the  money,  if  he  would  commit  the 
murder;  that  R.  proposed  a  mode 
of  doing  it ;  that  the  witness  de- 
clined having  any  thing  to  do  with 
it,  and  then  the  prisoner  said  he 
was  in  jest.  In  a  few  days  af\er 
this  conversation  the  murder  was 
actually  perpetrated  by  F.  It  was 
heldy  that  the  proof  that  the  pris- 
oner and  R.  entered  into  the  con- 
spiracy, was  sufficient  to  let  in  the 
declarations  of  R.  as  evidence 
against  the  prisoner.  Ibid, 

CONTRACT. 

I.  In  an  action  upon  a  promissory 
note,  a  witness  served  by  the  plain- 
tiff with  a  subpana  duces  tecum  to 
produce  the  note,  testified  that  the 
defendant,  a  mechanic,  assigned 
his  property  to  the  witness,  who 
was  a  creditor,  and  that  the  plain- 
tiff and  the  other  creditors  put  their 
demands,  including  the  note  in 
question,  into  the  hands  of  the  wit- 
ness for  collection,  under  an  agree- 
ment that  he  might  furnish  stock  to 
the  defendant  to  work  up  for  the 
benefit  of  the  creditors,  and  that  the 
proceeds  of  all  the  property  should 
be  applied  first  to  the  repayment 
of  the  advances  made  by  the  wit- 
ness and  the  surplus  to  the  payment 
of  the  demands,  and  that  a  large 
sum  was  due  to  the  witness  on  ac- 
count of  his  advances.  It  was  held, 
that  as  no  period  was  specified  for 
the  continuance  of  the  witness's 
agency,  a  reasonable  time  must  be 
allowed,  and  that  a  creditor  muc^t 
be  considered  as  acquiescing  in  thp. 
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time  taken  by  the  agent,  unless  he 
gave  notice  to  him  to  hasten  the 
collection  of  the  demands.  BuU  v. 
Loveland.  .9 

S.  Held  also,  that  a  creditor  could  not 
secure  his  own  demand  by  attach- 
ing the  property »  without  first  giv- 
ing notice  to  the  other  creditors 
and  putting  them  in  the  same  situa- 
tion which  they  were  in  before  the 
agreement  was  made.  Ibid 

3.  Where  two  parties  drew  out  an 
account  of  the  sums  due  from  each 
to  the  other,  and  on  the  same  paper 
executed  an  instrument  under  seal 
with  a  penalty,  in  which  they  agreed 
that  the  paper  contained  every  claim 
which  either  had  against  the  other, 
and  that  when  the  account  should 
be  balanced  all  their  securities 
against  each  other  sliould  be  can- 
celled, it  was  held,  that  the  sealed 
instrument  was  not  a  contract  for 
the  payment  of  money,  and  that  it 
did  not  merge  the  simple  contracts; 
but  that  the  party  to  whom  the  bal- 
ance was  due  might  recover  it  in 
assumpsit  on  an  insimul  contpukLS- 
Bent.     Hoyt  v.  ff ilkinson.  31 

4.  By  a  parol  contract  between  B. 
and  the  plaintiff,  B.  was  to  cultivate 
the  plaintiff's  land,  find  part  of  the 
seed,  harvest  the  crop,  and  then 
take  one  half  of  it  as  a  compensa- 
tion for  his  labor,  and  deposit  the 
other  half  in  such  place  as  the 
plaintifiT  should  direct.  Before  the 
crop  was  harvested,  B.  absconded, 
being  insolvent.  It  was  held,  that 
B.  had  not  such  an  interest  in  the 
crop  as  rendered  it  liable  to  attach- 
ment for  his  debts  Chandkr  v. 
Thunton,  205 

5.  The  payee  of  a  note  for  |^4310 
agreed  with  the  maker,  that  if  the 
maker  would  convey  to  him  cer- 
tain land,  the  sum  of  $3200  should 
be  allowed  to  him  upon  the  note, 
and  if  any  sum  should  be  paid 
in  cash  or  otherwise,  double  the 
amount  paid  should  be  indorsed 
upon  the  note  ;  and  that  upon  re- 
ceiving a  conveyance  of  the  land 
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and  the  maker's  note  for  ^500, 
payable  in  one  year  with  inter- 
est, the  first  note  should  be  giv^n 
up  ;  and  in  this  agreement  was  the 
clause,  "  the  above  arrangement  is 
to  be  carried  into  effect  in  three 
months."  The  land  was  conyeyed 
within  the  three  months,  and  $3:200 
indorsed  as  paid  on  the  note ;  but 
no  other  payment  and  no  note  for 
$  500  was  made  or  tendered  within 
the  three  months.  It  was  held,  that 
the  note  was  not  a  penalty  to  en- 
force the  performance  of  some  other 
obligation,  but  that  it  was  evidence 
of  a  subsisting  debt  to  the  amount 
of  it,  and  that  the  agreement  was 
in  the  nature  of  a  composition,  the 
conditions  of  which  must  be  strictly 
complied  with,  and  that  the  maker 
had  not  complied  with  the  condi- 
tions of  the  agreement,  and  there- 
fore the  payee  was  entitled  to  re- 
cover the  balance  of  the  note  after 
deducting  the  ^  3200.  Makepeace 
v.  Hqrvard  College.  S98 

6  By  an  indenture,  dated  in  May, 
between  the  plaintiff  and  one  F.,  the 
plaintiff  agreed  to  sell  to  F.,  on  or 
before  the  1st  of  September,  a  brick- 
pressing  machine,  for  ^  200,  to  be 
paid  at  the  delivery  of  the  machine, 
and  he  agreed  that  F.  should  have 
liberty  to  use  the  machine  until  the 
1st  of  September  ;  and  F.  agreed  to 
pay  the  plaintiff,  on  or  before  the 
I  St  of  September,  $  200  ;  and  in 
consideration  of  the  making  and 
delivery  of  the  machine,  F.  gave 
the  plaintiff  his  negotiable  note,  of 
even  date  with  the  indenture,  for 
1(200,  payable  on  or  before  the  1st 
of  September,  with  interest  from 
the  date,  if  not  paid  at  that  time  ; 
and  for  the  faithtul  performance  of 
his  covenants,  each  bound  himself 
to  the  other  in  a  penal  sum.  F.  pos- 
sessed and  used  the  machine  from 
some  day  before  the  1st  of  Septem- 
ber, until  February  following,  when 
It  was  attached  as  his  property  by 
a  creditor,  and  was  reclaimed  by 
the  plaintiff,  the  note  of  F.  having 


been  paid  only  in  part.  Htid  thai 
the  property  was  not  in  F.,  but  in 
the  plaintiff.     Reed  v.  Upton,     522 

See  Husband  and  Wife,  1,  2. 
Insurance,  6. 
Parish,  12. 
Poor,  3. 

CONVEYANCE. 

1.  Where  a  deed  of  real  estate  was 
acknowledged  before  the  registp.r 
of  deeds  and  handed  to  him  to  be 
recorded,  and  at  the  same  instant  a 
creditor  of  the  grantor  attached  the 
real  estate,  it  was  held,  that  the 
attachment  had  the  priority,  inas- 
much as  the  deed  could  not  be  on 
record  without  a  certificate  of  the 
acknowledgment,  and  some  time 
must  have  elapsed  before  the  cer- 
tificate could  have  been  written. 
Sigoumey  v.  Lamed.  72 

2.  An  easement  appurtenant  to  land, 
will  pass  by  a  deed  of  the  land, 
without  an  express  grant  of  the 
easement  or  of  the  privileges  and 
appurtenances.  Kenl\.  fVaile.  138 

3.  if  a  disseisee  whose  right  of  entry 
is  not  lost,  enters  and  delivers  a 
deed  upon  the  land,  the  disseisin  is 
so  far  purged  by  the  entry  as  to 
give  operation  to  the  deed.  Oakes 
v.  Marcy.  195 

4.  Where  the  grantee  in  a  deed  with 
warranty  from  a  person  having  no 
title,  enters  upon  the  land,  and 
afterwards  the  grantor  takes  a  re- 
lease from  the  owner,  the  release 
will  operate  as  a  confirmation  of  the 
first  grantee's  title,  although  neither 
the  releasor  nor  releasee  was  in  pos- 
session at  the  time  of  the  release. 

Ibid. 

5.  Where  tenants  in  common  of  lend 
including  a  town  road  passing 
through  the  same,  made  a  partition 
by  mutual  deeds  of  release,  in 
which  the  bounds  of  the  tracts  so 
released  were  described  as  "  begin- 
ning at  a  stake  and  stones  on  the 
aide  of  the  town  road,"  &c.  thence 
by  various  courses  "to  eaid  road, 


Digitized  by  VjOOQIC 


558 


INDEX. 


thence  by  said  road  to  the  place  of 
beginDing,"  it  was  keld,  that  the 
road  was  not  included  in  the  parti- 
tion, but  that  the  parties  still  re- 
mained tenants  in  common  thereof, 
subject  to  the  public  easement. 
SU»Uy  V.  Holden.  249 

6.  Where  a  deed  of  mortgage  pur- 
ported to  convey  the  whole  of  an 
estate,  parol  evidence  tending  to 
prove  that  the  deed  was  intended 
and  understood  by  ail  the  parties  to 
convey  a' moiety  only,  and  that  the 
whole  was  included  in  the  deed 
through  mistake  on  the  part  of  the 
scrivener,  was  held  to  be  inadmis- 
sible.    Locke  v.  Whiting.  279 

7.  No  title  to  land  can  be  claimed  un- 
der a  deed  from  a  collector  of  taxes, 
unless  the  deed  has  been  acknowl- 
edged and  recorded.  Tihon  v. 
Thompstm.  359 

8  It  is  not  necessary,  in  order  to  sus- 
tain a  grant  by  a  vote  of  a  town,  to 
show  a  consideration  for  the  grant. 
Thomas  v.  Marshfield.  S64 

9.  A  grant  of  a  right  of  common  to 
the  inhabitants  for  the  time  being 
(not  incorporated)  of  a  certain  ter- 
ritory, conveys  no  right  to  persons 
who  are  not  inhabitants  at  the  time 
of  the  grant.  Ibid, 

10.  Where  a  demandant  derived  his 
title  from  the  deed  of  a  guardian  of 
two  minors,  who  in  the  letter  of 
guardianship  were  called  Phebe 
Vose  Sowle  and  Mary  Jeffers  Sowle, 
children  of  N.  S.,  and  in  the  guar- 
dian's petition  for  a  license  to  sell, 
and  in  the  license  and  deed,  they 
were  called  Phebe  Sowle  and  Polly 
Sowle,  daughters  of  N.  S.  and 
granddaughters  of  N.  S.,  it  was 
held  that  the  identity  of  the  wards 
was  apparent  on  the  face  of  these 
documents  ;  but  that  if  there  was 
any  question  of  their  identity,  it  was 
a  question  of  fact  for  the  jury. 
Sowle  V.  Soxole.  376 

i  1 .  In  a  deed  by  a  guardian  under  a 
license  of  court,  it  is  unnecessary 
to  state  the  reason  for  granting  the 
license  and  making  the  sale.     Ibid. 


12.  A  deed  of  *<  all  the  ward's  share 
and  interest "  in  certain  land,  will 
pass  both  a  present  estate  and  a  re- 
versionary interest  belonging  to  the 
ward  in  the  land  described.      Ibid, 

13.  A  grant  which  is  void,  is  never- 
theless evidence  of  the  nature  and 
extent  of  the  claim  of  a  party  mak- 
ing an  entry  under  it.  MUan  v 
First  Cangregatumal  Pari$h  in  Mil^ 
ion.  447 

See  Assignment,  1,  2. 
Corporation,  8. 
Fraudulent  Convbtakcb. 
Wat,  13. 

CORPORATION. 

1 .  Where  the  capital  stock  of  a  cor- 
poration  is  required  by  the  charter 
to  be  divided  into  a  fixed  nrnnber 
of  shares,  in  an  action  brought  by 
the  corporation  against  a  subscriber 
for  stock,  to  recover  an  assessment 
laid  for  the  general  purposes  of  the 
corporation,  the  plaintifis  must 
prove  that  the  whole  number  of 
shares  were  taken  up  before  the 
assessment  was  laid,  and  if  any 
persons  subscribed  on  a  condition 
precedent,  that  such  condition  has 
been  either  performed  or  waived. 
Central  Turnpike  Corporation  v. 
Valentine.  142 

2.  If  a  corporation,  being  a  party  to  a 
suit,  refuse  to  produce  their  books, 
upon  notice,  the  adverse  party  may 
introduce  parol  evidence  of  the 
choice  of  the  directors  of  the  cor- 
poration and  of  the  acts  of  such 
ditectors.  Thayer  v.  Middieeex 
Mutual  Ins.  Co.  326 

3.  Such  notice  given  to  the  attorney 
of  record  of  the  corporation,  is  no- 
tice to  the  corporation.  AtcL 

4.  The  St.  1808,  e.  65,  regulating 
manufacturing  corporations,  taken 
independently  of  subsequent  stat- 
utes, does  not  render  the  estate  of 
a  deceased  corporator  liable  for  the 
debts  of  the  corporation  ;  and  if 
the  property  of  the  corporatbn, 
upon  a  final  settlement  of  its  af- 
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fiEkira,  18  insufficient  to  paj  the 
debts,  and  the  administrator  of  the 
deceased  member  pays  money  as 
the  intestate's  contributory  share  to 
make  good  the  deficit,  he  will  not 
be  allowed  to  charge  it  in  his  ad- 
ministration account.  RipUy  v. 
Sampson.  37 1 

5  Where  however  the  intestate's 
shares  in  a  manufacturing  or  other 
corporation  are  valuable  property, 
but  liable  to  an  assessment,  it  may 
be  the  duty  of  the  administrator  to 
pay  the  assessment.  Ibid. 

6.  Ab  it  is  a  regulation  with  all  banks, 
or  nearly  all,  to  issue  certificates 
of  ownership  of  shares  in  the  capi- 
tal stock,  it  will  be  presumed,  where 
the  contrary  is  not  shown,  that  a 
stockholder  in  a  bank  is  entitled  to 
such  usual  evidence  of  that  kind 
of  property.  Bu^nexf  v.  Mamrfac- 
iurers  and  Mechanics^  Bank.       415 

7.  The  St.  1804,  c.  83,  prescribing 
the  mode  of  attaching  on  mesne 
process,  and  selling  on  execution, 
shares  in  incorporated  companies, 
applies  to  shares  in  a  bank  where 
no  mode  is  prescribed  in  the  act  in- 
corporating the  bank.  Ibid. 

8.  An  original  subscriber  for  ninety 
shares  of  ^  100  each,  in  a  bank, 
paid  towards  an  instalment  of  80 
per  cent  on  the  shares  and  interest 
thereon,  the  sum  of  |(  2,750,  and 
drew  a  drafl  in  favor  of  the  bank, 
for  the  balance,  and  transferred  to 
the  bank  **  all  his  right  and  title  to 
and  interest  in  ninety  shares  in 
the  capital  stock  of  the  bank,  ex- 
cepting and  reserving  twenty-seven 
hundred  and  fifty  dollars  in  said 
stock,  as  collateral  security  for 
the  payment  of  the  draft."  The 
draft  was  never  paid,  and  the  bank 
never  passed  to  the  credit  of  the 
subscriber  any  stock  in  the  bank, 
nor  gave  him  any  certificate  or 
scrip  for  shares.  Thirty-four  shares 
were  sold  on  an  execution  against 
him,  and  the  purchaser  tendered  to 
the  bank  a  further  instalment  of  20 
per  cent  upon  the  same,  and  de- 


manded a  certificate  of  her  owner- 
ship of  the  shares;  which  the  bank 
refused,  the  original  subscriber  be- 
ing then  indebted  to  them  to  a 
greater  amount  than  |(  2,750,  inde- 
pendently of  the  transaction  re- 
specting the  shares.  It  was  keld, 
that  the  original  subscriber  was 
once  the  proprietor  of  ninety  shares, 
and  that  the  effect  of  the  reserva- 
tion in  his  conveyance  to  the  bank, 
was,  that  an  amount  equal  to  thirty- 
four  shares  of  the  par  value  of  j|^80 
a  share  remained  his  property,  and 
was  liable  to  seizure  and  sale  on 
the  execution. 

9.  The  sum  of  ^  2,750  having  been 
paid  by  such  original  subscriber  on 
account  of  his  shares,  the  fact  that 
the  bank  had  placed  it  to  his  cred- 
it in  part  payment  of  a  debt  due 
from  him  to  the  bank  independently 
of  the  transaction  respecting  the 
shares,  was  held  to  have  no  efiTect 
upon  the  title  to  the  shares,  such 
appropriation   being   unauthorized. 

Ibid 

10.  An  action  on  the  case  for  dama- 
ges, was  held  to  be  a  proper  rem- 
edy for  the  purchaser,  against  the 
bank,  for  refusing  to  deliver  to  her 
a  certificate  of  her  ownership  of 
the  thirty-four  shares.  Ibid. 

1 1 .  The  measure  of  damages  in  such 
case,  is  the  value  of  the  shares  al 
the  time  of  the  refusal,  with  inter- 
est to  the  time  of  the  judgment. 

Ibid 

12.  Whether  a  by-law  of  a  bank,  by 
which  the  stock  of  each  member 
of  the  corporation  is  pledged  for 
any  money  which  he  may  at  any 
time  owe  the  bank,  is  valid  as 
against  other  creditors  of  the  stock- 
holder, quare.  Plymouth  Bank  v. 
Bank  of  J^Torfolk.  454 

13.  The  plaintiffs  having  ffone  with  a 
sherifiT  to  attach  the  shares  of  a 
stockholder,  in  a  bank,  were  in- 
formed by  the  cashier,  that  by  vir- 
tue of  such  a  by-law  the  shares  of 
the  stockholder  were  pledged  to 
the  bank  for  their  full  value,  as  se* 
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curity  for  a  loan  made  to  him,  and 
likewise  that  he  had  assigned  the 
shares  to  another  creditor,  who  had 
exhibited  the  assignment,  the  cer- 
tificate of  stock  and  a  power  of  at- 
torney to  transfer  the  same,  and 
that  such  creditor  had  made  a  de- 
mand on  the  bank  to  have  the 
shares  transferred  on  their  books, 
which  they  had  refused,  claiming  to 
hold  the  shares  as  pledged  to  them- 
selves ;  the  plaintifis  nevertheless 
caused  the  sheriff  to  attach  the 
shares,  and  they  were  afterwards 
sold  on  the  plaintiffs'  execution 
against  the  stockholder  and  were 
bought  by  the  plaintiffs.  In  an 
action  by  the  plaintiffs  against  the 
bank  for  refusing  to  transfer  the 
shares  to  them,  it  was  hdd,  that 
either  the  pledge  to  the  bank  or 
the  assignment  to  the  other  credi- 
tor was  valid,  and  so  the  plaintiffs 
had  no  cause  of  action  against  the 
bank.  Ihid. 

14.  Where  the  owner  of  stock  in  a 
bank  assigns  the  same  to  two  per- 
sons, and  gives  one  of  them  a 
power  of  attorney  to  transfer  the 
same  on  the  books  of  the  bank, 
such  power  is  valid ;  and  whether 
the  attorney  is  thereby  authorized 
to  make  the  transfer  to  both  of  the 
assignees,  or  to  himself  alone,  is 
immaterial.  Ihid, 

See  Chancery,  2,  3, 4. 
Parish,  2. 


COSTS. 


I.  If  a  party  files  exceptions  to  the 
judgment  of  the  Common  Pleas, 
where  an  appeal  is  his  only  proper 
remedy,  but  neglects  to  enter  his 
exceptions  in  this  Court,  a  com- 
plaint by  the  other  party  for  costs 
on  account  of  such  neglect,  cannot 
be  sustained.      Piper  v.   Willard. 

34 

t.  Actions  which  put  in  issue  rights 
to  real  estate,  though  in  form  per^ 
Bonalf  are  real  actions,  within  the 
meaning  of  St.   1820,  c.  79,  ^  4, 


regulating  costs  on  appeals  from  the 
Court  of  Common  Pleas.  Plymp- 
Um  V.  Baker.  473 

3.  So  that  where  the  plaintiff  in  an 
action  on  the  case,  declared  that  he 
had  a  right  of  way  over  a  close  oc- 
cupied by  the  defendant  but  that 
the  defendant  had  unjustly  exclud- 
ed him  from  the  use  of  the  way, 
and  upon  the  general  issue  pleaded, 
a  verdict  and  judgment  were  ren- 
dered for  the  defendant  in  the 
Court  of  Common  Pleas,  and  the 
plaintiff  appealed,  and  upon  the 
trial  in  the  Supreme  Court  a  ver- 
dict was  returned  for  the  nlaintiff, 
but  for  a  less  sum  than  ^  100,  it 
was  held  that  the  plaintiff  was  en- 
titled to  full  costs.  Ibid. 

4.  Where  notice  of  a  petition  for  a 
certiorari  to  county  commissioners 
was  served  upon  their  chairman, 
and  he  alone  appeared  and  made 
answer  in  behalf  of  the  commis- 
sioners, the  Court,  on  dismissing 
the  petition,  directed  that  costs 
should  be  taxed  for  the  travel  and 
attendance  of  only  one  commis- 
sioner. Ipnoich  v.  County  CammM- 
Burners  of  £i$$ex,  619 

See  Mandamus,  7. 

COUNSEL. 
See  Practigb,  12,  13,  14. 

COUNTY  COMMISSIONERS 

See  Costs,  4. 
Jury,  2,  3. 

Way,  2,  3,  4,  5,9,  10,  II, 
16,  17,  18,  19. 

COVENANT. 

See  Apprkntick. 
Damages,  1. 

DAMAGES. 

1.  Where  a  grantee  of  land  with 
warranty,  bemg  evicted  by  a  para* 
mount  title,  extinguishes  such  title, 
he  is  entitled  to  recoTcr,  in  an  ac^ 
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lion  upon  the  warranty,  the  amount 
paid  by  him  to  extinguish  such 
title,  as  well  after  as  before  the 
commencement  of  the  suit,  togeth- 
er with  a  reasonable  compensation 
for  the  trouble  and  expenses  to 
which  he  may  have  been  put  in 
procuring  such  extinguishment ;  but 
he  cannot  recover  for  money  paid 
for  advice  and  services  of  counsel. 
Leffingtoell  v.  Elliott.  204 

t.  In  an  action  on  the  case  against  a 
^ank  for  refusing  to  deliver  a  cer- 
tificate of  ownership  to  a  purchaser 
of  shares  in  the  bank,  the  measure 
of  damages  is  the  value  of  the 
shares  at  the  time  of  the  refusal, 
with  interest  to  the  time  of  the 
judgment.  Hussey  v.  ManufactW" 
en  and  Mechanics^  Bank.  415 

DEAD  BODY. 

Set  Indictment,  1,2. 

DEBTOR  AND  CREDITOR, 

Set  AsSlGNiMENT,  1 ,  2,  3,  4. 

Certiorari. 
Habeas  Corpus,  2. 

DEED. 
Where  a  deed  of  real  estate  was  ac- 
knowledged before  the  register  of 
deeds  and  handed  to  him  to  be  re- 
corded, and  at  the  same  instant  a 
creditor  of  the  grantor  attached  the 
real  estate,  it  was  held,  that  the  at- 
tachment had  the  priority,  inasmuch 
as  the  deed  could  not  be  on  record 
without  a  certificate  of  the  acknowl- 
edgment, and  some  time  must  have 
elapsed  before  the  certificate  could 
have  been  written.  Sigoumey  v. 
Lamed.  72 

Set  CoNVBTANCB,  7. 

DEMAND. 
8tt  Husband  and  Wife,  4. 
Principal  and  Surety,  7. 

DEVISE. 
I.  A  testator  directs  that  his  debts  be 
speedily  paid,  and  gives  to  his  wife 


one  third  of  his  real  estate  for  her 
life  and  one  third  of  his  personal 
estate  forever,  and  after  divers  leg- 
acies to  be  paid  in  real  estate  or 
specific  articles,  he  proceeds,  — 
"To  my  sons,  &c.  I  bequeath  all 
my  personal  estate  after  deducting 
what  I  have  given  to  my  wife  and 
paying  my  debts,  to  be  equally  di- 
vided among  them.  Htld,  that  the 
wife  was  entitled  to  one  third  of  the 
whole  personal  property,  without 
first  deducting  the  amount  of  the 
debts.     BardffftU  y.  Bardwell.      19 

2.  As  a  bequest  of  a  debt  to  the  debt- 
or operates  by  way  of  extinguish- 
ment and  release  of  the  debt,  so  a 
bequest  of  a  vendue  to  a  debtor, 
which  residue  embraces  the  debt, 
in  like  manner  operates  by  way  of 
extinguishment  and  release.  Ho- 
hart  V.  Stone,  215 

S.  A  testator,  after  bequeathing  cer- 
tain specific  legacies,  gave  the  res- 
idue of  his  estate,  real  and  person- 
al, to  his  son,  whom  he  named  as 
executor.  After  the  making  of  the 
will,  the  testator  paid  a  bond  given 
by  his  son  as  principal  and  himself 

*  and  the  defendant  as  sureties,  but 
never  called  upon  the  defendant  foi 
contribution.  Upon  his  death,  his 
real  estate  was  attached  and  levied 
on  by  the  creditors  of  the  son,  who 
was  insolvent.  The  son  did  not 
take  upon  himself  the  trust  of  ex- 
ecutor, being  unable  to  procure 
bondsmen,  and  the  plaintiH*  was  ap- 
pointed administrator  cum  iesfamen-^ 
to  annero.  The  personal  estate 
alone  of  the  testator  was  not  sufli- 
cient  to  pay  the  debts  and  speciHc. 
legacies,  but  the  personal  nrtd  reul 
together  were  more  than  siirticietit 
for  that  purpose.  In  an  action 
by  the  plaintiff,  as  adtiiinistrator, 
against  the  defendant,  for  contribu- 
tion, it  was  held,  that  by  the  pro- 
visions of  the  will,  the  debt  of  the 
son  as  principal,  inasmuch  as  it  was 
not  required  for  the  payment  of  the 
debts  and  legacies,  hut  would  oniy 
go  to  enlarge  the   residuum,  wa^ 
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eztinguiBhed  and  released,  and  con- 
sequently the  defendant  as  his  sure- 
ty was  discharged.  Ibid. 

4.  Devise  as  follows  :  —  ''I  give  to 
the  town  of  6.  forever,  after  the 
decease  of  my  wife,  all  the  land 
which  I  have  heretofore  given  her 
during  life,  to  use  and  improve  for 
ever,  and  positively  order  that  the 
same  be  not  sold,  but  be  rented  out 
and  the  rents  applied  towards  the 
support  of  the  gospel  minister  in 
said  town;  and  as  to  the  remainder 
of  my  estate,  both  real  and  per- 
sonal, my  will  is  and  1  do  hereby 
order  my  executors,  at  their  own 
option,  to  distribute  the  same  to  and 
among  the  poor  of  said  town  and 
church  of  G.  as  I  have  heretofore 
been  used  to  do."  Afler  the  death 
of  the  testator's  widow,  the  town 
entered  upon  the  land  devised  to 
her  for  life,  and  sold  the  same.  It 
was  held,  that  if  the  land  was  for- 
feited by  the  sale,  it  did  not  descend 
to  the  heirs  at  law  of  the  testator, 
but  passed  to  his  executors  as  re- 
siduary devisees.  Brigham  v.  Shot- 
tuck.  306 

5.  A  testator,  after  devising  to  his 
daughters  ''  the  use  and  improve- 
ment of  my  dwellihghouse,  the  two 
gardens,"  &c.  bequeaths  '*  apples 
for  their  use  &c.,  wood  sufficient 
for  one  fire  delivered  at  the  door, 
the  use  of  a  good  cow  kept  on  the 
farm  summer  and  winter,  after  the 
death  of  my  wife,  during  their  re- 
maining single,  and  a  seat  in  my 
pew,  which  they  are  to  occupy  im- 
mediately after  my  decease,"  &c. 
It  was  held,  that  this  latter  proviso 
ion  was  a  legacy ;  but  that  it  was 
for  the  personal  accommodation  of 
the  legatees,  and  not  assignable, 
and  that  they  must  actually  occupy 
the  dwellinghouse,  in  order  to  enti- 
tle themselves  to  demand  a  compli- 
ance with  the  bequest.  Wood  v. 
BarBtaw,  368 

6.  A  testator  gave  real  and  personal 
estate  to  the  defendants  for  the 
purpose  of  building  a  schoolhouse, 

«74 


provided  it  should  be  erected  in  a 
place  specified,  and  the  residue  of 
his  estate,  real  and  personal,  he 
gave  to  his  wife.  The  defendants 
came  into  possession  of  the  prop- 
erty, but  by  neglecting  to  perform 
the  condition,  forfeited  the  same; 
but  not  until  after  the  death  of  the 
residuary  legatee.  It  was  held,  that 
a  contingent  interest  in  the  estate^ 
real  and  personal,  vested  in  the  re* 
siduary  legatee,  which  was  trans- 
missible to  her  heirs  and  persenal 
representatives  respectively.  Clapp 
V.  Stoughton.  463 

7.  Held  also,  that  an  action  against 
the  defendants  to  recover  the  per- 
sonal property,  should  be  brought 
by  the  administrator  of  the  residu- 
ary legatee  and  not  by  her  heir; 
but  that  an  action  for  the  rents  and 
profits  of  the  real  estate  might  be 
brought  by  her  heir.  Ibid. 

8.  Devise  : —  **  I  give  to  my  wKe  one 
half  of  all  the  money  which  1  may 
leave  in  my  house  at  my  decease, 
together  with  all  my  family  stores 
at  that  time  on  hand,  subject  to  the 
following  conditions,  viz.  that  my 
said  wife  shall  relinquish  all  her 
right  to  dower  in  my  estate,  and 
provided  that  she  educate  and  bring 
up  my  granddaughter  M.  L.  R. ;  — 
and  it  is  my  will  also,  that  my  said 
graaddaughter  shall  have  all  the 
family  stores  my  said  wife  shall 
leave  at  her  decease,  and  that  what- 
ever money  my  said  wife  may  have 
in  her  possession  at  the  time  of  her 
decease  may  be  equally  divided  be- 
tween my  said  grandchildren  and 
their  respective  heirs."  The  wife 
died  in  seven  days  after  the  testa- 
tor, without  expressly  waiving  the 
provision  made  for  her  in  the  will, 
or  claiming  her  dower.  It  was 
held; 

That  her  acceptance  of  sueh  provis- 
ion might  be  presumed,  it  being 
more  beneficial  than  her  right  to 
dower:  —  Merrill  v.  Emery.      507 

9.  That  the  condition  to  educate  the 
granddaughter  was  a  conditioB  sob 
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sequent,  and  so  the  legacy  vested  in 
the  wife,  and  the  non-performance 
of  this  condition,  being  occasioned 
by  an  act  of  Providence,  did  not  de- 
vest the  legacy  :  —  Ibid, 

10.  And  that  the  bequest  of  the  money 
on  hand  and  family  stores  to  the 
wife,  was  absolute,  and  therefore 
the  limitation  over  of  so  much 
thereof  as  should  remain  at  her 
death,  was  repugnant  and  void. 

Ibid. 

11.  A  testator,  after  devising  real  es- 
tate to  his  wife,  for  her  life,  pro- 
ceeds : —  **  I  hereby  devise  to  any 
child  or  children  of  mine  which  I 
shall  leave  at  my  decease  and  to 
their  heirs,  and  to  all  the  Grordons, 

i children  of  the  testator's  wife  by  a 
brmer  husband,)  who  shall  be  liv- 
ing at  her  decease,  equally  to  be 
divided  amongst  them  all,  the  re- 
version and  remainder  of  said  real 
estate  af\er  the  death  of  my  wife, 
in  equal  portions  to  each  of  them 
and  their  heirs  in  common  ;  and 
if  none  of  the  Gordons  be  living 
at  the  decease  of  my  wife,  then 
the  said  reversion  shall  remain 
to  my  said  child  or  children  and 
their  heirs."  The  wife  survived 
all  her  own  children  and  the  son . 
and  only  child  (by  a  former  wife) 
of  the.  testator,  and  died.  It  Was 
keld,  that  the  children  of  the  wife 
had  only  a  contingent  remainder, 
which  never  vested  ;  and  that  the 
estate  vested  in  the  testator's  son, 
either  under  the  devise  or  as  heir  at 
law  and  descended  to  his  heirs, 
and  not  to  the  collateral  kindred  of 
the  testator.      Dixon  v.  Picket. 

517 

DOMICIL 

f .  A  domicil,  being  once  fixed,  will 
continue,  notwithstanding  the  ab- 
sence of  the  party,  until  a  new 
domicil  is  acquired.  Jenmsan  v. 
Hapgood.  77 

f  The  intention  to  abandon  a  domi- 
cil, and  actual  residence  at  another 


place,  if  not  accompanied  with  the 
intention  of  remaining  there  per- 
manently, or  at  least  for  an  indefi- 
nite time,  will  not  produce  a  change 
of  domicil.  Ihvi 

3.  If  a  person  domiciled  here  re- 
moves to  another  State  for  the  pur- 
pose of  avoiding  the  efiects  of  pe- 
cuniary embarrassments,  and  to  en- 
title himself  to  sue  in  the  courts  of 
the  United  States,  but  intending  to 
return  to  his  family  afler  having 
accomplished  his  object,  he  cannot 
be  considered  as  having  renounced 
his  domicil.  Ibid, 

4.  A  testator  having  his  domicil  in 
the  town  of  P.  in  this  State,  and 
being  the  owner  of  a  farm  there 
upon  which  he  and  his  family  re- 
sided, became  embarrassed  in  his 
pecuniary  concerns  and  went  out 
of  the  Commonwealth  and  never 
returned.  He  left  behind  him  n 
wife  and  daughter,  who  continued 
to  reside  on  the  farm  with  his  son, 
who  hired  the  farm  of  him  and 
charged  to  him  their  board.  A(\er 
leaving  this  Commonwealth,  he  led 
a  wandering  life,  but  spent  most  of 
his  time  at  L.  in  Vermont,  his  ob- 
ject being  to  take  care  of  his  lands 
there  ;  he  never  kept  house  there 
but  lived  at  board  with  a  person 
with  whom  he  had  resided  occa- 
sionally for  several  years.  In  his 
journal,  in  which  he  kept  a  memo- 
randum of  his  expenses  and  of  his 
journeys  from  place  to  place,  he 
never  speaks  of  any  place  as  his 
home.  In  his  letters,  he  speaks  of 
sustaining  actions  here  in  the  fed- 
eral court,  ''as  he  has  removed 
his  habitancy  from  Massachusetts, '' 
—  "  as  he  has  become  an  inhabit- 
ant of  Vermont, " —  and  in  speak- 
ing of  an  action  brought  against 
him  here,  he  expresses  his  opinion 
that  the  service  is  insufHcient,  ''  as 
P.  is  not  his  last  and  usual  plac(^ 
of  abode."  In  deeds,  and  in  his 
will  executed  in  New  Hampshire, 
he  styles  himself  of  P.  His  wiii 
was  proved    here   originally,    and 
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in  the  probate  he  is  styled  ''late 
of  P.*' ;  as  he  is  also,  in  the  sub- 
sequent proceedings  in  the  probate 
courts  here  and  in  Vermont ;  and 
he  is  so  styled  in  deeds  made  by 
the  executor.  He  died  in  New 
Hampshire,  being  there  upon  busi- 
ness. It  was  hdd,  that  these  facts 
did  not  prove  a  change  of  domi- 
cii.  ibid. 

DOWER 

t.  There  being  a  regular  record  in 
the  probate  court,  of  an  assign- 
ment of  dower,  such  assignment, 
in  the  absence  of  all  positive  proof 
either  way,  will  be  presumed  to 
have  been  made  with  the  knowl- 
edge and  upon  the  application  of 
the  widow.     TiUon  v.   Thompson. 

359 

S.  A  husband  died  seised  of  a  tract 
of  land,  of  four  acres  in  extent, 
consisting  of  a  slate  quarry,  most- 
ly below  the  surface  of  the  ground, 
but  partially  above  ground.  One 
quarter  of  an  acre  of  the  quarry 
had  been  dug  over,  and  the  prac- 
tice was  to  take  a  section  of  ten  or 
twelve  feet  square  on  the  surface, 
and  go  down  to  a  certain  depth, 
and  then  begin  on  the  surface 
again.  It  was  held^  that  not  only 
that  portion  of  the  quarry  which 
had  been  actually  dug,  but  the 
whole  extent  owned  by  the  hus- 
band must  be  considered  as  open- 
ed, and  so  the  widow  was  entitled 
to  dower  in  the  same.  Billings  v. 
Taylor.  460 

See  Devise,  8. 

EASEMENT. 

See  Conveyance,  2. 

Way,  6,  7,  12,  IS,  14,  15. 

EQUITY. 

See  Chancery. 

Mortgage,  3  4,  5,  6,  7. 

S76 


ESTOPPEL. 

See  Arbitration,  2. 
Assignment,  4. 
Executor,  &c.  5,  9,  15. 

EVIDENCE. 

1.  In  an  action  of  debt  upon  a  judg- 
ment recovered  in  another  State,  it 
is  sufficient  for  the  plaintiflT,  upon 
the  issue  of  tml  iiel  record,  to  pro- 
duce a  copv  of  the  record  of  the 
judgment,  without  producing  a  copy 
of  the  record  of  the  antecedent  or 
subseauent  proceedings.  Rathbone 
V.  Rathbone,  1 

3.  A  witness  is  bound  to  answer  a 
question  in  a  matter  pertinent  to 
the  issue,  where  his  answer  will 
not  expose  him  to  criminal  prose- 
cution, or  tend  to  subject  him  to  a 
penalty  or  forfeiture,  although  it 
may  otherwise  adversely  affect  his 
pecuniary  interest.  Bidl  v.  Lore- 
land,  9 

3.  So  a  witness  may  be  compelled, 
under  a  subpama  duces  tecum,  to 
produce  a  document  in  his  posses- 
sion, unless  he  has  a  lawful  or  rea- 
sonable excuse  for  withholding  it, 
although  the  production  of  it  will 
adversely  affect  his  pecuniary  inter- 
est. Ibid, 

4.  Of  the  lawfulness  or  reasonable- 
ness of  such  excuse,  the  Court 
and  not  the  witness  is  to  judge. 

^  Ibid. 

5.  In  an  action  upon  a  promissory 
note,  a  witness  served  by  the  plain- 
tiff with  a  subpcena  duces  tecum  to 

Sroduce  the  note,  testified  that  the 
efendant,  a  mechanic,  assigned 
his  property  to  the  witness,  who 
was  a  creditor,  and  that  the  plain- 
tiff and  the  other  creditors  put 
their  demands,  including  the  note 
in  question,  into  the  hands  of  the 
witness  for  collection,  under  an 
agreement  that  he  might  furnish 
stock  to  the  defendant  to  work  up 
for  the  benefit  of  the  creditors,  and 
that  the  proceeds  of  ali  the  prop- 
erty should  be  applied  first  to  the 
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reiMiyment  of  the  advances  made 
by  the  witness,  and  the  surplus  to 
the  payment  of  the  demands,  and 
that  a  large  sum  was  due  to  the 
witness  on  account  of  his  advances. 
Held,  that  he  was  not  bound  to  pro- 
duce the  note  for  the  purpose  of 
sustaining  the  action.  Ibid. 

6.  In  trespass  against  two,  who  sev- 
erally plead  the  general  issue,  it  is 
a  matter  of  discretion  with  the  court, 
to  permit  one  to  be  tried  before  the 
other,  in  order  that  if  acquitted  he 
may  be  a  witness.     Satoyer  v.  Mer'- 

rilL  .     .    ^^ 

7.  Where  two  were  jointly  indicted 
for  uttering  a  forged  note,  and  the 
trial  of  one  was  postponed,  it  was 
held  that  he  could  not  be  called  as 
a  witness  for  the  other.  Common- 
wealth V.  Margh.  51 

8.  Referees  may  examine  an  interest- 
ed witness.  Fuller  V .  Wheelock,   135 

9.  A  person  who  had  been  authorized 
by  the  plaintiff  to  receive  the  money 
due  to  the  plaintiff  from  the  de- 
fendant on  account,  and  who  had 
given  the  defendant  a  receipt  for 
the  amount,  was  held  to  be  in- 
competent, by  reason  of  interest,  to 
prove  that  no  money  had  been  paid 
to  him.  ihtd. 

10.  It  was  also  held,  that  such  witness 
was  not  competent,  within  the  ex- 
ception in  regard  to  agents.      i6tcl. 

11.  Where  papers  of  a  corporation, 
which  the  clerk  of  the  corporation 
testified  were  lost,  had  been  intrust- 
ed by  him  to  other  individuals  for 
a  temporary  purpose,  a  long  time 
before  the  trial  at  which  they  were 
wanted,  it  was  held,  that  the  testi- 
mony of  such  individuals  was  not 
necessary  in  order  to  lay  a  founda- 
tion for  the  admission  of  secondary 
evidence  of  the  contents  of  the 
papers.  Central  Turnpike  Corpo- 
ration V.  Valentine,  142 

12.  At  the  bottcAn  of  a  promissory  note 
on  demand,  was  written  the  mem- 
orandum, *'  one  half  payable  in  12 
months,  the  balance  in  24  months." 
Held,   that    it   was    competent    to 

VOL.   X.  37 


either  party  to  the  note  to  prove  by 
parol  evidence  the  time  when,  the 
person  by  whom,  and  the  circum- 
stances under  which  the  memoran- 
dum was  affixed  to  the  note.  Hey- 
wood  V.  Perrin,  228 

13.  Such  memorandum  being  proved 
to  have  been  affixed  to  the  note 
before  it  was  delivered  to  the  prom- 
isee, and  so  constituting  a  part  of 
the  contract,  it  was  held  that  the 
contract  was  to  be  construed  ac- 
cording to  the  written  terms  ;  and 
that  parol  evidence  to  show  that  the 
stipulation  for  a  term  of  credit  was 
provisional,  namely,  if  the  promisor 
should  remain  solvent,  was  inad- 
missible. Ibid. 

14.  Where  a  deed  of  mortgage  pur- 
ported to  convey  the  whole  of  an 
estate,  parol  evidence  tending  to 
prove  that  the  deed  was  intended 
and  understood  by  all  the  parties  to 
convey  a  moiety  only,  and  that  the 
whole  was  included  m  the  deed 
through  mistake  on  the  part  of  the 
scrivener,  was  held  to  be  inadmissi- 
ble.    Locke  V.  Whiting.  279 

15.  If  a  corporation,  being  a  party 
to  a  suit,  refuse  to  produce  theii 
books,  upon  notice,  the  adverse 
party  may  introduce  parol  evidence 
of  the  choice  of  the  directors  of  the 
corporation  and  of  the  acts  of  such 
directors.  Thayer  v.  Middlesex  Mu- 
tual Ins.  Co.  32b 

16.  Such  notice  given  to  the  attorney 
of  record  of  the  corporation,  is  no- 
tice to  the  corporation.  Ibid. 

17.  On  the  question  between  two 
towns,  whether  a  pauper  has  ac- 
quired a  settlement  in  one  of  them 
by  a  residence  there  of  ten  years 
and  payment  of  all  taxes  for  any 
five  years  within  that  period,  the 
fact  that  a  highway  tax  assessed  on 
him  one  year  was  not  included  in 
his  tax  bill  of  the  ensuing  year, 
raises  a  presumption  that  it  was 
paid  ;  but  this  presumptiom  may 
be  rebutted  by  evidence  to  the  con- 
trary.    JiUleborough   v.  Middlebor- 

37« 
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18.  The  burden  of  proof  as  to  the 
fact  of  payment  of  such  highway 

'  tax,  IS  upon  the  party  alleging  that 
settlement  was  acquired  in  the 
mode  above  mentioned.  lh%A, 

19.  A  grant  which  is  void,  is  neverthe- 
less evidence  of  the  nature  and  ex- 
tent of  the  claim  of  a  party  making 
an  entry  under  it.  Milton  v.  First 
Congregational  Parish  in    Milton, 

447 

50.  Where  principal  and  accessory 
are  joined  in  one  indictment  but 
are  tried  separately,  the  record  of 
the  conviction  of  the  principal  is 
primd  facie  evidence  of  his  guilt, 
upon  the  trial  of  the  accessory,  and 
the  burden  of  proof  rests  on  the  ac- 
cessory to  show,  not  merely  that  it 
is  questionable  whether  the  princi- 
pal ought  to  have  been  convicted, 
but  that  he  clearly  ought  not  to  have 
been  convicted.  Commonwealth  v. 
Knapp.  477 

51.  On  the  question  of  the  principal's 
innocence,  the  Court  refused  to 
confine  the  accessory  to  the  proof 
of  some  new  fact  not  proved  in  the 
trial  of  the  principal,  or  to  fix  any 
limitation  to  the  admission  of  evi- 
dence to  show  that  the  principal 
was  not  guilty.  Ibid. 

52.  If  an  accomplice  receives  a  prom- 
ise from  the  attorney-general,  that 
he  shall  not  be  prosecuted  if  he  will 
become  state's  evidence  and  make 
a  full  disclosure,  and  upon  such 
promise  he  makes  a  confession,  but 
afterwards  refuses  to  testify,  he  may 
be  put  upon  his  trial,  and  this  same 
confession  will  be  admissible  in  evi- 
dence against  him.  Ibid. 

23.  Although  in  criminal  cases  the 
jury  are  judges  of  the  law  so  far  as 
it  is  involved  in  the  general  ques- 
tion of  guilty  or  not  guilty,  yet  ques- 
tions of  law,  whether  they  arise  in 
the  arraignment  of  the  prisoner,  or 
in  relation  to  the  admissibility  of 
evidence,  must  be  decided  by  the 
Court,  and  must  not  be  reviewed  by 
the  jury.  Ibid. 

24    Thus  if  the  Court  admit  the  con- 


fession of  a  prisoner,  the  jury  can- 
not reject  it  as  incompetent  evi- 
dence, although  they  may  disregard 
it  as  incredible.  Mnd, 

26.  To  make  the  actions  and  declara- 
tions of  a  conspirator,  in  further- 
ance of  the  common  object,  adiiii»- 
sible  in  evidence  against  a  co-con- 
spirator, it  is  sufficient  that  the 
conspiracy  has  been  proved  by  a 
eotnpetent  witness.  The  court  will 
not  decide  on  his  credibility.  Cbm- 
monwealtft  v.  Crowninslddd.       497 

26.  A  witness  testified  that  the  pris- 
oner said,  in  the  presence  of  the 
witness  and  R.,  that  F.  had  offered 
him  a  sum  of  money  if  he  would 
kill  W.  ;  that  the  prisoner  told  F. 
he  would  give  him  an  answer  at  a 
subsequent  time  ;  that  the  prisoner 
offered  the  witness  a  third  part  of 
the  money,  if  he  would  commit  the 
murder ;  that  R.  proposed  a  mode 
of  doing  it  ;  that  the  witness  declin- 
ed having  any  thing  to  do  with  it, 
and  then  the  prisoner  said  he  was 
in  jest.  In  a  few  days  after  this 
conversation,  the  murder  was  actu- 
ally perpetrated  by  F.  It  was  held^ 
that  the  proof  that  the  prisoner  and 
R.  entered  into  the  conspiracy,  was 
sufficient  to  let  in  the  declarations 
of  R.  as  evidence  against  the  pri»> 
oner.  ibiA, 

27.  The  mere  absence  of  a  person 
from  the  Commonwealth  without 
being  heard  from,  for  any  period 
short  of  seven  years,  is  not  suffi- 
cient to  raise  a  legal  presumption  of 
his  death.  Newman  v.  Jenkins.  517 

28.  Thus,  where  a  promissory  note 
was  taken  by  an  agent  in  the  name 
of  his  principal,  who  had  sailed  for 
the  West  Indies  or  elsewhere  and 
a  market,  nineteen  months  before, 
and  had  never  since  been  heard 
from,  the  note  was  held  to  be  bind- 
ing upon  the  promisor.  ibid, 

29.  But  letters  of  administration  hav- 
ing been  granted  upon  the  estate 
of  the  promise  in  three  years  afler 
he  sailed,  and  the  administrator 
having    brought   a   «uit   upon  the 
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note,  and  no  plea  in  abatement  hav- 
ing been  filed,  the  grant  of  admin- 
istration was  held  to  be  conclusive 
evidence,  in  such  action,  of  the 
death  of  the  promisee.  Ibid. 

See  Assignment,  1. 
Corporation,  I. 
Dower,  1. 
Insurance,  8. 
New  Trial. 
Officer,  2. 
Prescription,  2. 
Seisin  and  Disseisin,  1. 

EXCEPTIONS. 

}  Where  the  ad  damnum  in  a  trus- 
tee process  exceeds  $  100,  and  the 
trustee,  having  denied  that  he  had 
in  his  hands  goods,  effects  or  cred- 
its of  the  principal  defendant,  is 
nevertheless  adjudged  trustee  by 
the  Court  of  Common  Pleas,  he 
cannot  file  exceptions  but  bis  rem- 
edy is  by  appeal.  Piper  v.  Wil- 
lard  if  3V.  34 

8.  If  a  party  files  exceptions  to  the 
judgment  of  the  Common  Pleas, 
where  an  appeal  is  his  only  proper 
remedy,  but  neglects  to  enter  his 
exceptions  in  this  court,  a  com- 
plaint by  the  other  party  for  costs 
on  account  of  such  neglect,  cannot 
be  sustained.  Ibid, 

See  Appeal,  1 ,  3,  4. 

EXECUTION. 

Where  a  judgment  was  recovered 
and  an  execution  issued  thereon 
before  the  death  of  the  plaintiff,  and 
the  defendant  was  committed  on  the 
execution  afler  the  death  of  the 
plaintiff*,  the  Court  refused  to  dis- 
charge the  prisoner  upon  the  sum- 
mary process  of  habeas  corpus. 
Commonwealth  v.  Whitney,  434 
See  Attachment,  % 
Corporation,  7,  8. 

EXECUTOR   AND   ADMINIS- 
TRATOR. 

1.  The  question  wl  ether  an  account 


settled  in  the  probate  conn  by  an 
administrator  was  fraudulent,  can- 
not be  tried  in  an  action  on  the  ad- 
ministration bond  for  not  settling  a 
true  account.  Paine  v.  Stone.  15 
S.  Where  an  action  on  an  adminis- 
tration bond  is  stated  in  the  indorse- 
ment on  the  writ,  to  be  brought  ft)r 
the  benefit  of  a  creditor,  if  the  ac- 
tion cannot  be  sustained  for  his  in- 
dividual benefit,  judgment  cannot 
be  rendered  in  favor  of  the  judge 
of  probate  in  his  own  right  for  the 
benefit  of  all  parties  interested  in 
the  estate.  Ibid, 

3.  Where  a  person,  being  at  a  dis- 
tance from  home,  sent  for  his  wife 
and  other  relatives,  and  they  went* 
to  see  him,  but  did  not  arrive  until 
afler  his  death,  and  his  executor 
paid  the  expenses  of  their  journey, 
the  executor  was  allowed  to  charge 
the  same  in  his  account  of  his  ad- 
ministration.   Jennison  v.  Hapgood. 

77 

4.  If  an  executor  here,  having  taken 
out  ancillary  administration  in  an- 
other State,  has  in  his  hands,  after 
paying  the  expense  of  administra- 
tion and  discharging  his  liabilities 
there,  a  surplus  arising  from  the 
proceeds  of  the  sales  of  lands  in 
such  State,  he  is  to  account  for  it 
here  as  personal  property.        Ibid. 

5.  An  administrator  who  sells,  under 
a  license  of  court,  more  land  than  is 
necessary  for  the  payment  of  debts 
and  legacies,  is  estopped  to  deny 
the  validity  of  the  sale  in  settling 
his  administration  account.       Ibid 

6.  If  an  executor  here  takes  out  ancil- 
lary administration  in  another  State, 
a  judgment  of  a  court  in  such  State 
upon  liabilities  there  incurred  by 
him,  if  it  has  the  power  and  means 
to  enforce  the  judgment,  is  conclu* 
sive  upon  our  courts.  Ibid. 

7.  As  an  executor  here,  who  has  tak- 
en out  ancillary  administration  in 
another  State,  may  be  compelled  to 
render  there  an  account  or  his  an- 
cillary administration,  he  may  ac- 
count there  voluntarily,  and  in  op- 
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position  to  the  wishes  of  the  parties 
interested  in  the  estate.  Ibid, 

6.  The  expenses  of  an  ancillary  ad- 
ministration arc  regularly  to  be  set- 
tled by  the  courts  of  the  State  under 
whose  authority  they  were  incurred. 

Ibid, 

9.  Where  an  executor  in  this  State, 
being  ancillary  administrator  in  an- 
other State,  settled  in  the  probate 
court  here  an  account  of  his  admin- 
istration in  both  States,  and  upon 
the  application  of  the  heirs  the  set- 
tlement was  annulled  on  the  ground 
of  fraud,  and  the  executor  directed 
to  account  anew,  it  was  held,  that 
he  was  not  estopped  to  settle,  be- 
fore the  courts  of  the  other  State, 
his  account  of  the  ancillary  admin- 
istration. Ibid. 

10.  If  an  executor,  not  having  assets, 
advances  his  own  money  in  order 
to  redeem  the  land  of  the  testator, 
mortgaged  for  less  than  its  value, 
and  to  prevent  a  foreclosure,  he  is 
entitled  to  interest  on  the  money 
advanced.  Ibid. 

11.  An  executor  having  a  private 
demand  against  the  testator,  upon 
which  the  testator  told  him  to  charge 
reasonable  interest,  will  not  be  al- 
lowed compound  interest  upon  it,  in 
the  settlement  of  his  administration 
account.  Ibid. 

12.  Where  an  executor  sold  land  of 
the  testator,  and  became  himself, 
with  two  other  persons,  the  pur- 
chaser, under  an  agreement  to  share 
equally  in  the  profits  of  a  resale,  he 
was  held  to  account  for  a  third  part 
of  such  profits,  in  settling  his  ad- 
ministration account.  Ibid, 

13.  Whether  he  might  not,  in  strict- 
ness, be  charged  with  the  whole  of 
the  profits,  quare.  Ibid. 

!4.  If  an  executor  receives  money  for 
land  sold  by  him,  and  the  testator's 
title  proves  to  have  been  defective, 
he  must  nevertheless  be  charged 
with  the  money,  in  his  administra- 
tion account,  unless  he  shows  that 
he  is  under  a  legal  obligation  to  re- 
fund it.  Ibid. 


15.  After  submitting  such  charge  to 
the  examination  of  an  auditor  ap- 
pointed by  the  court  of  probate 
here  to  audit  his  administration 
account,  and  after  a  decision  by 
the  auditor,  it  is  too  late  for  the 
executor  to  object  that  the  money 
was  received  for  land  in  another 
State,  and  was  therefore  not  within 
the  jurisdiction  of  the  court  of  this 
State.  J6td. 

16.  Whatever  money  is  received  by 
an  executor  in  that  capacity,  wheth« 
er  rightfully  or  otherwise,  he  must 
account  for  as  executor,  unless  he 
shows  a  liability  to  pay  it  over  to 
some  person  having  a  right  to  it, 
and  that  payment  has  been  demand- 
ed, or  at  least  that  it  probably  will 
be  demanded.  Ibid. 

17.  An  executor  who  refuses  to  ren- 
der an  account  of  the  use  which  he 
has  made  of  the  money  in  his  hands, 
but  claims  it  as  his  own,  who  has 
been  in  the  habit  of  receiving  com- 
pound interest,  and  who  repels  in 
an  unsatisfactory  manner  the  impu- 
tation of  fraud  or  gross  negligence, 
is  chargeable  with  compound  inter- 
est, with  annual  rests,  from  the  time 
when  he  ought  to  have  settled  his 
administration  account.  Ibid. 

18.  Where,  however,  wild  lands  of 
the  testator  were  sold  by  the  exe- 
cutor and  bought  in  by  himself,  and 
the  heirs  elected  to  consider  him  as 
the  purchaser,  but  no  profit  had  ac- 
crued to  him  from  the  lands,  fre- 
quent taxes  had  been  paid  by  him, 
the  lands  were  unsaleable,  and  the 
title  to  some  of  the  parcels  doubt- 
ful, he  was  charged  with  only  sim- 
ple interest.  Ibid, 

19.  Where  an  executor  here,  takes 
out  ancillary  administration  in  an- 
other State,  the  question  as  to 
charging  him  with  interest  is  ex- 
clusively cognizable  by  the  courts 
of  this  State,  where  the  final  set- 
tlement of  the  estate  is  to  be  made. 

Ihid. 

20.  If  an  estate  is  not  settled  by  an 
executor  so  soon  as  it  ought  t$  b«, 
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and  lands  are  sold  by  him  unneces- 
sariljr,  yet  if  the  parties  interested 
in  the  estate  claim  the  benefit  of 
his  acts,  all  necessary  charges  and 
expenses  incurred  by  him  in  the 
management  of  the  property  are  to 
be  allowed.  Ihid, 

II.  Taxes'  paid  in  good  faith  by  an 
executor,  upon  lands  supposed  to 
belong  to  the  testator  and  purchas- 
ed by  the  executor,  but  the  testa- 
tor's title  to  which  proved  defec- 
tive, were  allowed  to  the  executor, 
upon  his  conveying  all  his  interest 
in  the  lands  to  the  parties  interest- 
ed in  the  estate,  with  warranty 
affainst  incumbrances  created  by 
himself  Ibid. 

93.  Taxes  paid  by  an  executor,  on 
land  in  another  State  where  he  had 
not  taken  out  letters  of  administra- 
tion, were  not  allowed  in  the  settle- 
ment of  his  account.  Ibid. 

23.  Where  many  lots  of  wild  land 
were  sold  by  an  exeputor,  by  auc- 
tion, and  to  prevent  a  sacrifice  he 
employed  persons  to  bid  upon  them 
generally,  without  singling  out  par- 
ticular lots  as  being  more  valuable 
than  others,  and  most  of  the  lots 
were  bid  in  for  him,  it  was  held, 
that  the  heirs  must  elect  to  consider 
him  as  a  purchaser  or  a  trustee  of 
the  whole,  and  that  they  could  not 
affirm  the  sale  as  to  a  part  of  the 
land,  and  disaffirm  it  as  to  the  resi- 
due. Ibid. 

24.  Unfaithful  administration  will  not 
deprive  an  executor  of  a  right  to 
compensation  for  his  services,  so 
far  as  they  have  been  beneficial  to 
the  persons  interested  in  the  testa- 
tor's estate.  Ibid, 

^.  In  assumpsit  against  an  executor, 
a  count  on  a  promise  by  the  testa- 
tor may  be  joined  with  a  count  for 
the  funeral  expenses,  alleging  that 
they  were  incurred  at  the  request  of 
the  executor,  and  that  h^  as  execu- 
tor promised  to  pay  therefor.  Hap- 
good  V.  Houghton.  154 

26.  But  it  seems,  that  a  count  on  the 
promiflsory  note  of  the   executor. 


given  in  payment  of  the  funeral  ex- 
penses, cannot  be  joined  with  a 
count  upon  a  promise  of  the  testa- 
tor. Ibid. 

27.  The  St.  1808,  c.  65,  regulating 
manufacturing  corporations,  taken 
independently  of  subsequent  stat- 
utes, does  not  render  the  estate  of 
a  deceased  corporator  liable  for  the 
debts  of  the  corporation  ;  and  if 
the  property  of  the  corporation, 
upon  a  final  settlement  of  its  affairs, 
is  insufficient  to  pay  the  debts,  and 
the  administrator  of  the  deceased 
member  pays  money  as  the  intes- 
tate's contributory  share  to  make 
good  the  deficit,  he  will  not  be  al- 
lowed to  charge  it  in  his  adminis- 
tration account.  Ripley  v.  Samp- 
son.  mi 

28.  Where,  however,  the  intestate's 
shares  in  a  manufacturing  or  other 
corporation  are  valuable  property, 
but  liable  to  an  assessment,  it  may 
be  the  duty  of  the  administrator  to 
pay  the  assessment  Ibid, 

29.  An  administrator  cannot  lawfully 
charge  in  his  administration  ac- 
count, expenses  paid  in  support  of 
the  intestate's  widow.  frashbum 
V.  Hale.  429 

30.  Money  in  the  hands  of  a  wife  at 
the  decease  of  her  husband,  earned 
and  received  by  her  befbre  the 
marriage  or  given  to  her  by  her 
husband,  must  be  inventoried  by 
the  administrator  as  the  property  of 
the  husband.  ibid 

See  Ghancbrt,  6. 
Devise,  6,  7. 
Evidence,  29. 
Limitations,  Statute  of^  1 
mortoaoe,  1. 

FISHERY 

1.  The  St,  1815,  c.  Ill,  vests  in  the 
town  of  M .  the  right  of  disposing 
of  the  privilege  of  talcing  atewivea 
in  a  river  within  the  limits  of  the 
town,  and  enacts,  that  persons  ob- 
structing the  passage  of  the  fish 
shall  be  liable  to  a  certain  penalty. 
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It  was  held,  that  the  remedy  pre- 
■cribed  by  the  statute  was  cumula- 
tive, and  that  an  action  on  the  case 
at  common  law,  might  be  maintain- 
ed by  the  vendee  to  whom  the  priv- 
ilege had  been  sold  by  the  town, 
against  any  person  obstructing  the 
passage  of  the  fish.  Barden  v. 
Cfvc&r.  383 

t  Where  an  injury  to  a  fishery  in 
one  county  is  occasioned  by  an  ob- 
struction to  the  passage  of  the  fish 
erected  in  another  county,  the  own- 
er of  the  fishery  may  bring  his  ac- 
tion in  either  county.  Ibid. 

S.  In  an  action  on  the  case  for  such 
injury,  ii  seetM,  that  it  is  unneces- 
sary for  the  plaintifiT  to  allege  in 
what  county  the  obstruction  was 
erected.  Ibid. 

See  Evidence,  1. 
Practice,  1. 

FKAUDULENT  CONVEYANCE. 

A  debtor,  "  in  consideration  of  his 
indebtedness  to  the  plaintiff,"  con- 
veys to  him,  by  an  instrument  in 
writing,  ceitain  personal  property, 
"  and  it  is  agreed  that  the  debtor 
<hQ\\  remain  in  possession  of  the 
property  until  default  of  payment  of 
what  may  be  due  to  the  plaintiff  at 
.«<uch  time  as  he  shall  make  demand 
of  payment."  Held,  that  this  mort- 
gage was  valid  as  against  creditors, 
it  being  band  Jide  and  a  delivery  of 
the  property  having  been  made  be- 
fore any  attachment  or  levy  by  any 
creditor,  though  not  at  the  time  of 
the  execution  of  the  instrument 
and  that  it  purported  to  secure,  not 
only  subsisting  debts  due  to  the 
plaintiff,  but  also  to  save  him  harm- 
less from  liabilities  which  he  might 
subsequently  incur  for  the  debtor. 
Mamey.  Wheeler.  199 

GUARANTY. 

I.  Where  a  promissory  note  was  paid 
by  a  surety,  the  guarantor  was  held 
not  to  be  liable  to  contribution. 
LongI eyy.  Grrifr^s,  121 


S.  Where  a  note,  given  by  a  partner 
for  his  individual  debt  in  the  name 
of  the  firm,  was  delivered  by  the 
payee  to  the  defendant,  the  other 
partner,  to  secure  it  by  an  attach- 
ment in  the  name  of  the  payee 
upon  the  defendant's  guaratitying 
the  payment  of  it,  it  was  held^  that 
there  was  a  sufficient  consideration 
for  the  guaranty  ;  and  that  as  the 
defendant,  at  the  time  of  signing 
the  guaranty,  knew  for  what  con- 
sideration the  note  was  given,  he 
could  not  avoid  the  guaranty  on 
the  ground  that  he  erroneously  sup- 
posed himself  to  be  liable  on  the 
note.     Flagg  v.  Upham.  147 

GUARDIAN. 

In  a  deed  by  a  guardian  under  a  li- 
cense of  court,  it  is  imnecesaary  to 
state  the  reason  for  granting  the 
license  and  making  the  sale.  SomU 
V.  Sowle.    .  376 

See  Conveyance,  10,  12. 
Habeas  Corpus,  1. 
Mortgage,  1. 

HABEAS   CORPUS. 

'.  Where  a  female  child,  betweoa 
eleven  and  twelve  years  of  age, 
whose  father  was  dead,  was  com- 
mitted by  her  mother  to  the  respon- 
dent, a  member  of  a  society  of 
shakers,  on  a  verbal  contract  for 
her  support  and  education,  and  af- 
terwards a  guardian  was  appointed 
who  claimed  the  custody  of  the 
child,  and  obtained  a  writ  of  Aa&eo« 
corptis  directed  to  the  respondent, 
the  Court  refused  to  determine,  in 
this  summary  process,  upon  the 
rights  of  the  mother  and  of  the 
guardian,  and  ordered  that  the 
child  might  remain  with  the  re« 
spondent  or  go  at  large,  at  her  elec- 
tion.    Commowwealik  v.  Hammond, 

874 

12.  Where  a  judgment  was  recovered 
and  an  execution  issued  thereon 
before  the   death  of  the  plaintiff. 
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And  the  defeodaot  was  committed 
on  the  execution  after  the  death  of 
the  platntiflT,  the  Court  reftised  to 
discharge  the  prisoner  upon  the 
summary  process  of  habeiis  carptu, 
OommonweaUh  v.  fVhUney.  434 

HIGHWAY. 

See  Wat,  2, 3,  4,  6,  8,  9,  10,  1 1, 
16,  17,  19. 

HUSBAND  AND  WIPE. 

1.  By  an  indenture  between  husband 
and  wife,  of  the  first  part,  the  de- 
fendants, of  the  second,  and  the 
plaintiff,  of  the  third,  —  reciting 
that  the  husband  and  wife  have 
conveyed  her  real  estate  to  S.,  one 
of  the  defendants,  and  that  as  a 
consideration  to  the  husband  for  the 
conveyance  of  his  interest,  S.  has 
given  him  a  promissory  note,  —  it 
IS  agreed  that  the  amount  of  this 
note  shall  first  he  raised  out  of  the 
estate  to  indemnify  S.,  and  the  de- 
fendants covenant  with  the  plaintiff 
that  S.  shall  hold  the  proceeds  of 
the  residue  and  the  securities  for 
the  same,  and  shall  collect  and  pay 
over  the  income  thereof,  for  the 
separate  use  of  the  wife,  without 
the  control  of  her  husband,  and 
shall  pay  and  deliver  over  such  pro- 
ceeds and  securities  to  her  or  to 
such  person  as  she  shall  appoint 
by  her  writing  attested  by  two  wit- 
nesses. S.  sold  the  estate,  and  the 
wife  made  a  demand  upon  him  in 
the  form  prescribed,  to  deliver  to 
her,  for  her  separate  use,  the  mon- 
eys and  securities  in  his  hands, 
and  upon  his  refusal  the  plaintiff 
brought  an  action  against  the  de- 
fendants for  the  breach  of  their 
covenant  :  — 

It  was  held,  that  to  a  plea  alleg- 
ing that  the  demand  was  induced 
by  the  husband  and  others,  by  fraud 
and  collusion,  in  order  that  the  hus- 
band might  get  the  possession  and 
control  of  the  property,  a  replica- 
tion traversing  fraud  and  collusion 


did  not  tender  an  immaterial  issue  : 
—  Richardeon  v.  Learned,  26 1 

2.  Held,  also,  that  the  wife  had  a 
general  power  of  appointment,  and 
that  the  property,  if  recovered  by 
the  plaintiff,  would  be  held  by  him 
subject  to  her  direction  and  appoint- 
ment, without  the  control  of  her 
husband  :  —  Ibid, 

3.  Held,  also,  that  the  husband  was 
admissible  as  a  witness  for  the 
plaintiff,  his  interest  in  the  event  of 
the  suit  being  contingent.         Ibid. 

4.  The  demand,  which  was  made  on 
the  defendant  S.  at  six  miles  dis- 
tance from  his  place  of  residence, 
and  after  sunset  and  about  five 
hours  before  the  suit  was  commenc- 
ed, was  held  to  be  reasonable  un- 
der the  circumstances,  he  having 
repeatedly  declared  he  meant  to 
keep  the  property  for  his  own  use, 
and  the  other  defendant,  whose  es- 
tate was  attached,  having  declared 
that  if  he  had  had  notice,  the  plain- 
tiff would  not  have  got  his  property 
to  attach.  Ibid, 

6.  The  object  of  the  allowance  to  be 
made  by  a  judge  of  probate  to  a 
widow,  out  of  her  husband's  estate, 
is  to  furnish  a  temporary  support, 
and  is  to  be  restricted  to  such  an 
amount  as  is  required  by  the  situa- 
tion of  her  family,  for  their  reason- 
able comfort,  nashbum  v.  Wash" 
bum,  374 

6.  An  administrator  cannot  lawfully 
charge  in  his  administration  ac- 
count, expenses  paid  in  support  nf 
the  intestate's  widow.  iVashbum 
V.  HaU,  4!29 

7.  Money  in  the  hands  of  a  wife  at 
the  decease  of  her  husband,  earn- 
ed and  received  by  her  before  the 
marriage  or  given  to  her  by  her 
husband,  must  be  inventoried  b\ 
the  administrator  as  the  property  of 
the  husband.  Ibid 

8.  The  rents  and  profits  of  a  wife's 
real  estate,  which  accrue  during 
the  coverture,  belong  absolutely  to 
the  husband  ;  so  that  if  he  does 
not  reduce  them  to  possession  dur- 
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ing  his  life,  an  action  to  recover 
them  does  not  survive  to  the  wife. 
Clapp  V.  Stoughtan.  46S 

See  Dbvisb,  8. 
Dower,  1,  2. 
Way,  19. 

INDICTMENT. 

1  An  indictment  for  disinterring  a 
iload  body,  alleged  that  the  bury- 
itig-ground  in  G.,  where  the  body 
was  interred,  belowed  to  the  fir  t 
congregatumal  parwi  in  G,  aeld^ 
that  this  allegation  was  unnecessa- 
ry, and  that  it  did  not  become  ma- 
terial by  being  inserted  in  the  in- 
dictment, and  therefore  need  not  be 
proved.     Commonwealth   v.  Cooley. 

37 

2.  The  common  law,  in  relation  to 
the  offence  of  disinterring  a  dead 
body,  is  superseded  by  5/.  1814,  c. 
175  ;  so  that  an  indictment  for  this 
ofience  must  conclude  contra  for- 
mam  Btatuti.  Ibid, 

S.  Where  one  count  in  an  indictment 
for  murder  charged  J.  F.  K.  as 
principal  in  the  first  degree  and  the 
defendant  as  accessory,  and  another 
count  charged  R.  C.  as  principal  in 
the  first  degree,  and  J.  F.  K.  as 
principal  in  the  second  degree,  and 
the  defendant  as  accessory  to  both, 
and  J.^  F.  K.  had  been  convicted 
but  R.  C.  had  not,  it  was  held,  that 
the  defendant  must  plead  to  both 
counts  so  far  as  they  charged  him 
as  accessory  to  the  principal  who 
had  been  convicted.  Commonwealth 
V.  Knapp,  477 

5«  Evidence,  20,  21. 

INFANT. 
See  Habeas  Corpus.  1, 

INSIMUL  COMPUTASSENT. 
See  Contract,  3. 

INSURANCE. 
f    The  mortgagor  of  a  house,  whose 

684 


right  in  equity  to  redeem  has  been 
seized  on  execution,  has  an  insura- 
ble interest  in  the  house.  Slronfc 
V.  J^anufacltaren^  h%s  Co.  40 

2.  Nor  is  his  insurable  interest  de- 
vested by  a  sale  on  ezecatioa,  of 
his  equity  of  redemption,  so  long 
as  his  right  to  redeem  such  equity 
continues.  ibid, 

3.  In  case  of  loss,  such  assured  is 
entitled  to  recover  the  whole  sum 
insured,  if  the  value  of  the  proper- 
ty destroyed  amounts  to  that  sum. 

Ibid. 

4.  A  policy  of  insurance  on  a  house 
provided,  that  if  the  properly  should 
be  sold  or  conveyed,  in  whole  or  in 
part,  the  policy  should  become  void. 
It  was  held,  that  a  sale  of  the  prop- 
erty on  execution  did  not  avoid  the 
policy  ;  and  that  the  provision  in 
the  policy  referred  only  to  volunta- 
ry assignments.  Ibid. 

5.  The  assured,  in  his  application  for 
insurance  on  a  house,  stated  it  to 
be  his  own  property ;  but  no  inqui- 
ry was  made  by  the  insurers  as  to 
the  state  of  his  title.  The  house, 
in  fact,  had  been  mortgaged  and 
the  equity  of  redemption  had  been 
seized  on  execution.  It  was  held, 
that  these  circumstances  were  not 
material  to  the  risk  and  that  the 
statement  in  the  application  was  not 
a  misrepresentation.  Ibid, 

6.  On  the  loth  of  January  an  appli- 
cation was  made  on  behalf  of  the 
plaintiff,  who  lived  at  Hopkinton, 
to  the  defendants,  an  insurance 
company  at  Concord,  for  insurance 
upon  the  plaintiff's  buildings.  The 
defendants  stated  the  terms  upon 
which  they  would  insure  them,  and 
prepared  a  written  application  and 
a  premium  note,  both  bearing  date 
of  the  16th,  to  be  signed  by  the 
plaintiff,  and  upon  their  being  re- 
turned to  the  defendants  by  mail, 
a  policy  bearing  the  same  date  was 
to  be  sent  to  the  plaintiff.  The 
plaintifTs  agent,  who  was  the  post- 
master at  Hopkinton,  presented  the 
written  application  and  the  note  tc 
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the  plaintiff  on  the  S8th,  and  the 
plaintiff  signed  them  forthwith  and 
left  them  in  the  hands  of  the  post- 
master, to  be  forwarded  to  the  de- 
fendants. There  was  a  mail  every 
Saturday  from  Hopkinton  to  Con- 
cord, and  these  papers  were  mailed 
and  forwarded  on  Saturday  the  3d 
of  February,  but  the  defendants  re- 
fused to  give  the  plaintiff  a  policy, 
the  buildings  having  been  destroyed 
by  fire  on  the  Slst  of  January.  In 
an  action  for  the  loss,  it  was  held, 
that  no  contract  of  insurance  had 
been  completed  between  the  par- 
ties, the  papers  eignod  by  the  plain- 
tiff being  in  the  hands  of  his  agent, 
and  therefore  revocable,  until  after 
the  buildings  had  been  destroyed. 
Thayer  v.  Middlesex  MtUual  Ine. 
Co,  326 

7.  Although  the  officers  of  an  insur- 
ance company  may  not,  under  all 
circumstances,  be  presumed  to  be 
acquainted  with  all  the  intelligence 
contained  in  the  newspapers  taken 
at  their  office,  yet  the  general  pre- 
sumption is,  that  they  will  examine, 
with  some  care,  the  items  of  marine 
intelligence,  especially  in  relation 
to  vessels  belonging  to  their  own 
port  Green  v.  JnerchaniB*  Ins, 
Co.  402 

ft  In  an' action  for  a  loss  upon  a  poli- 
cy of  insurance  on  a  vessel,  under- 
written by  an  insurance  company, 
it  was  proved  that  a  certain  news- 
paper was  taken  by  the  defendants  ; 
that  in  the  due  course  of  the  mail, 
the  number  of  such  newspaper  con- 
taining information  of  the  time  of 
the  vessel's  sailing,  which  was  ma- 
terial to  the  risk,  would  have  reach- 
ed them  before  the  policy  was  un- 
derwritten ;  that  this  number  was 
afterwards  found  on  their  files  ;  and 
the  president  of  the  company  testi- 
fied that  he  knew  of  the  intelligence 
contained  in  it,  though  he  could 
not  recollect  the  source  of  his  infor- 
mation. It  was  held,  that  this  num- 
ber had  been  rightly  admitted  in 
evidence,  and  that  it  was  properly 


left  to  the  jury  to  decide  whether  it 
had  been  received  and  its  contents 
known  to  the  president  before  he 
signed  the  policy  ;  and  also  whether 
the  information  contained  in  it  was 
the  same  as  that  contained  in  a  let- 
ter produced  at  the  trial,  which  had 
been  received  by  the  assured  ;  and 
that  if  it  was  the  same,  the  omission 
to  exhibit  the  letter  at  the  time  of 
effecting  the  insurance,  was  not  a 
material  concealment.  Ibul. 

9.  If  a  person  having  directed  insur- 
ance to  be  procured  at  a  distant 
place,  on  a  risk  already  commenced, 
receives,  before  the  contract  ih 
made,  intelligence  of  a  loss,  he  is 
bound  to  transmit  the  intelligence 
by  the  earliest  and  most  expeditious 
usual  route  of  mercantile  communi- 
cation, in  order  that  it  may  be  laid 
before  the  person  requested  to  un- 
derwrite ;  but  the  omission  to  send 
by  an  unusual  and  extraordinary 
conveyance,  although  by  possibility 
it  might  arrive  before  the  polic)'  is 
effected,  will  not  vitiate  the  policy 

Ibid 

10.  E.  L.,  having  bought  a  shop, 
placed  it  upon  his  father's  land  and 
occupied  it  as  his  dwellinghouse. 
He  died,  and  afterwards,  upon  the 
death  of  his  father,  the  land,  with 
this  and  another  house  upon  it,  de- 
scended to  the  two  daughters  of  E. 
L.  as  tenants  in  common,  both  of 
whom  were  married.  The  husband 
of  one  of  them  gave  the  plaintiff, 
who  was  the  husband  of  the  other, 
a  sum  of  money  for  the  choice  of 
the  houses,  and  he  chose  the  house 
last  mentioned.  The  plaintiff  there- 
upon occupied  the  house  first  men- 
tioned, as  his  own,  and  built  an  ad- 
dition to  it.  It  was  held^  that  the 
plaintiff  having  a  freehold  in  the 
land  and  the  exclusive  right  of  oc- 
cupation and  disposal  of  this  house, 
a  representation  of  the  house  as  his 
own  property,  on  procuring  it  to  bf> 
insured,  though  not  strictly  accu 
rate,  was  not  such  a  misrepresen 
tation  as  would  render  the  polic) 
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void,  there  being  no  intentional 
deception  and  no  over-estimate  of 
the  value  of  the  house.  Curry  v. 
CammontDeal^  Itu,  Co,  635 

11.  If  the  assured  does  not  communi- 
cate facts  within  his  knowledge 
which  increase  the  risk,  the  policy 
will  be  void,  although  he  did  not 
suppose  the  facts  to  be  material. 

12.  Whether  alterations  or  additions 
made  to  a  house  insured  against 
fire,  increase  the  risk  or  not,  is  a 
question  for  the  jury.  Ibid, 

13.  Where  a  policy  of  insurance 
against  fire  provided  that  the  insur- 
er ''should  not  be  liable  for  more 
than  the  sum  insured,  in  any  case 
whatever,"  and  he  paid  for  repair- 
ing a  partial  loss,  and  afterwards  a 
total  loss  happened,  it  was  held  that 
he  was  liable  for  no  more  than  the 
difference  between  the  sum  already 
paid  and  the  whole  sum  insured. 

Ibid. 

14.  And  where,  in  the  same  policy, 
one  sum  was  insured  on  one  build- 
ing, and  another  on  another,  and 
both  losses  were  upon  the  same 
buildins,  it  was  held  that  the  insur- 
er was  liable  for  only  the  difierence 
between  the  sum  paid  and  the  sum 
insured  on  that  building  alone.  Ibid. 

INTEREST. 

I.  If  an  executor,  not  having  assets, 
advances  his  own  money  in  order  to 
redeem  land  of  the  testator  mort- 
gaged for  less  than  its  value,  and  to 
prevent  a  foreclosure,  he  is  entitled 
to  interest  on  the  money  advanced. 
Jennison  v.  Hapgood,  77 

i.  An  executor  having  a  private  de- 
mand against  the  testator,  upon 
which  the  testator  told  him  to 
charge  reasonable  interest,  will  not 
be  allowed  compound  interest  upon 
it,  in  the  settlement  of  his  adminis- 
tration account.  Ibid. 

f)  An  executor  who  refuses  to  render 
an  account  of  the  use  which  he  has 
made  of  the  money  in  his  hands. 


but  claims  it  as  his  own.  who  has 
been  in  the  habit  of  receiving  com- 
pound interest,  and  who  repels  in 
an  unsatisfactory  manner  the  impu- 
tation of  fraud  or  gross  negligence, 
is  chargeable  with  compound  inter- 
eat,  with  annttal  rests,  from  the 
time  when  he  ought  to  have  set- 
tled his  administration  account. 

Ibid, 

4.  Where,  however,  wild  lands  of 
the  testator  were  sold  by  the  exec- 
utor and  bought  in  by  himself,  and 
the  heirs  elected  to  consider  him  as 
the  purchaser,  but  no  profit  had 
accrued  to  him  from  the  lands,  fre- 
quent taxes  had  been  paid  by  him, 
the  lands  were  unsaleable,  and  the 
title  to  some  of  the  parcels  was 
doubtful,  he  was  charged  with  only 
simple  interest.  Ibf'd. 

6,  Upon  a  bill  to  redeem,  only  simple 
interest  is  to  be  computed  upon  the 
mortgage  debt  ;  but  if  the  rents 
and  profits  received  by  the  mort 
gagee  exceed  the  amount  expendeo 
in .  repairs,  &c.  the  excess  will  be 
applied  from  time  to  time  to  the 
payment  of  interest  accrued,  be- 
fore any  part  is  applied  to  the  re- 
duction of  the  principal.  Reed  v. 
Beed,  398 

JUDGE. 
See  Practice,  5,  6,  7. 

JUDGMENT. 

I.  Where,  in  an  action  upon  con- 
tract, against  three,  two  of  the  de- 
fendants were  defaulted  and  the 
third  pleaded  that  he  did  not  con- 
tract jointly  with  the  others,  and 
upon  issue  joined,  a  verdict  and 
judgment  were  rendered  in  his 
favor,  it  was  held  that  the  plain- 
tiff was  not  entitled  to  judgment 
against  the  other  defendants  who 
were  defaulted.     TullU  v.  Cooper, 

281 

^.  If  a  plaintiff  recovers  judgment 
by    default    against    a   defendanl 
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«poD  an  aeeouDt  annexed  to  the 
writ,  in  which  account  the  defend- 
ant is  credited  for  certain  Aeryices 
at  their  full  value,  this  judgment 
will  be  a  defence  to  an  action  for 
the  same  services,  brought  by  such 
defendant  against  such  plaintiff 
during  the  pendency  of  the  first 
action.      Brigg$  v.   Richmond. 

391 

See  Trespass,  S. 

JURISDICTION. 

ikn  action  for  an  injury  done  to  real 
estate,  if  the  damage  does  not 
exceed  twenty  dollars,  may  be 
brought  before  a  justice  of  the 
peace  in  the  county  where  the 
wrongdoer  may  be  found,  although 
the  estate  injured  does  not  lie  in 
that  county  ;  and  upon  a  plea  of 
title,  the  action  may  be  carried  to 
the  Court  of  Common  Pleas  for 
the  same  county.     Pitman  v.  FUni. 

604 

See  Chancery,  2,  3. 

EXECUTOR,  &c.  4,  6,  7,  8, 
9,  16,  19. 

PLBADmO,   1,  9. 

JURY. 

I  Where  the  right  of  a  trial  by  ju- 
ry is  given  to  a  party,  such  trial 
necessarily  implies  an  eflTectual  tri-. 
al  resulting  in  a  verdict.  And, 
therefore,  where  a  town  was  enti- 
tled by  statute  to  a  jury  in  relation 
to  the  locating  of  a  highway,  and 
the  jury  empannelled  were  unable 
to  agree  and  were  discharged,  it 
was  held,  that  the  town  was  entitled 
to  another  jury,  although  the  stat- 
ute made  no  express  provision  for 
such  a  case  Mendan  v.  The  Coun- 
ty of  Worcester,  235 

{.  A  jury  in  such  a  case  not  being 
able  to  agree,  the  officer  who  em- 
pannelled them  discharged  them 
and  made  return  of  his  doin«;s  to 
the  Common  Pleas,  and  that  court 
certified  the   facts  to  the  county 


commissioners ;  and  the  commis- 
sioners having  refused  the  applica- 
tion of  the  town  for  another  jury, 
this  Court  awarded  a  mandamus 
commanding  them  to  issue  their 
warrant  for  empannelling  a  new 
jury.  Ibid 

3.  Whether  in  the  case  of  no  ver- 
dict being  agreed  upon,  the  offi- 
cer ought  not  regularly  to  make 
his  return  thereof  to  the  county 
commissioners  instead  of  the  Com- 
mon Pleas,  qxuzre.  Ibid, 

l.  Where  such  jury  do  not  agree, 
the  officer  by  whom  they  were  em* 
pannelied  and  discharged,  is  not 
authorized  to  empannel  a  new  ju- 
ry ;  nor  has  the  (Jourt  of  Common 
Fleas  authority  to  issue  a  new  war- 
rant for  that  purpose.  Ibid, 

5.  A  judge  has  a  right  to  express  to 
the  jury  his  own  opinion  in  regard 
to  the  weight  of  evidence.  Gom- 
monweallh  v.  Child.  252 

6.  In  a  capital  trial,  one  called  as  a 
talesman  cannot  be  sworn  as  a  ju- 
ror, unless  the  court  are  satisfied 
that  his  name  is  contained  in  the 
jury-box.    Commonwealth  v.  Enapp, 

477 
After  the  jury  are  empannelled  in 
a  criminal  case,  it  is  too  late  to  in- 
quire into  the  impartiality  of  a  ju- 
ror. Ibid. 

8.  But  af\er  the  jurors  are  all  sworn 
merely,  it  is  not  too  late.  Ibid. 

9.  Where  a  juror  was  sworn  in  a  cap- 
ital trial,  but  was  subsequently  set 
aside  at  the  instance  of  the  govern- 
ment, and  after  he  was  sworn  and 
before  he  was  set  aside,  others  re- 
turned as  jurors  were  challenged 
peremptorily,  the  prisoner  was  per- 
mitted to  waive  any  of  his  chal- 
lenges, ibid. 

10.  Although  in  criminal  cases  the 
jury  are  judges  of  the  law  so  far  as 
it  is  involved  in  the  general  ques- 
tion of  guilty  or  not  guilty,  yet 
questions  of  law,  when  they  arise 
in  the  arraignment  of  the  prisoner, 
or  in  relation  to  the  admissibility 
of  evidence,  must  be  decided  bv 

«7 
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the  court,  and  must  not  be  review- 
ed by  the  jury.  Ibid. 
*  \ .  Thus  if  the  court  admit  the  con- 
fession of  a  prisoner,  the  jury  can- 
not reject  it  as  incompetent  evi- 
dence, although  they  may  disre- 
gard it  as  incredible.                Ibid. 

lUSTICE  OF  THE  PEACE. 
See  Jurisdiction. 

LEGACY. 
See  Dbyise. 

LICENSED  HOUSES. 

\  small  building  on  the  same  lot 
with  a  dweliinghouse,  at  the  dis- 
tance of  forty-five  rods  from  it, 
with  a  passage-way  between  them, 
is  not  an  apartment  or  dependence 
of  the  dweliinghouse,  though  the 
same  person  occupies  the  whole 
lot,  including  the  house  and  build- 
ing. A  license,  therefore,  to  the 
occupant,  which  authorizes  him  to 
sell  spirituous  liquors  at  his  dwel- 
iinghouse, will  not  justify  him  in 
selling  them  at  the  small  build- 
ing.    CommanweaUh  v.  Esiabrook, 

LIMITATIONS,  STATUTE  OF. 

f.  If  the  plaintiff  in  a  bill  in  equity 
against  an  administrator,  would 
avail  himself  of  the  provision  in 
Sf.  1793,  c.  76,  ^  3,  allowing  an 
action  to  be  brought  within  two 
years  after  the  grant  of  letters  of 
administration,  provided  it  was  not 
barred,  thirty  days  before  the  death 
of  the  intestate,  by  the  statute  of 
limitations,  he  must  make  sach 
averments  as  show  that  he  is  enti- 
tled to  maintain  the  suit  under  that 
provision  ;  otherwise  the  defendant 
may  plead,  that  the  action  did  not 
accrue  within  six  years  before  the 
suit  was  commenced,  instead  of 
six  years  and  thirty  days  before  the 
death  of  the  intestate.  Codman  v. 
Rygen.  112 


2.  A  bill  in  equity  for  an  acconiil, 
alleged  a  partnership  between  two 
by  indenture,  and  a  diBaolution  by 
the  death  of  one  of  the  partners, 
and  a  parol  promise  by  the  survi- 
vor to  account  to  the  plaintiff  as 
executor  of  the  deceased  partner. 
It  was  held^  that  the  suit  was  not 
founded  upon  the  indenture,  but 
upon  the  subsequent  parol  contraety 
and  therefore  that  the  atatute  of 
limitations  might  be  pleaded  in  bar. 

3.  Held,  also,  that  such  suit  did  not 
concern  merchants'  accounts,  and 
so  was  not  within  the  exception  in 
the  statute  of  limitations,  respect- 
ing such  accounts.  Ibid, 

4.  Where,  to  a  bill  in  equity  to  ac- 
count, brought  by  the  executor  of 
one  of  two  partners,  against  the 
administrator    of  the    other,   who 

'  survived  the  former,  the  defendant 
pleaded  in  bar,  that  the  action  did 
not  accrue  within  six  years  next 
before  it  was  commenced,  it  was 
held,  that  in  an  answer  in  support 
of  the  plea,  it  was  not  necessary  to 
allege  that  the  cause  of  action  did 
not  accrue  within  six  years  and 
thirty  days  next  before  the  death 
of  the  intestate,  the  fact  not  being 
alleged  affirmatively  in  the  bill ; 
and  that  it  was  not  necessary  to 
state  when  a  demand  to  account 
was  made  upon  the  intestate,  be- 
cause the  fact  could  not  be  suppos- 
ed to  be  within  the  knowledge  of 
the  defendant,  and  because  the  al- 
legation that  the  cause  of  action, 
if  any,  accrued  more  than  six  years 
before  the  commencement  of  the 
suit,  is  equivalent  to  an  averment 
that  a  demand  to  account,  if  nec- 
essary, was  made  before  that  time. 

Ibid. 

5.  Although  in  cases  where  a  previ- 
ous demand  is  requisite  to  the  com- 
mencement of  an  action,  the  statute 
of  limitations  will  not  begin  to  run 
until  after  a  demand,  yet  unless  the 
demand  is  made  within  a  reason- 
able timoi  the  plaintiff  will  not  be 
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eothlfld  to  relief  in  a  court  of  equi- 

*2,-     .  .    %   '^- 

6.  What  b  a  reasonable  time  Tor  mak- 
ing the  demand,  must  depend  upon 
circumstances ;  but  where  no  cause 
for  delay  is  shown,  it  seems  reason- 
able to  require  it  to  be  made  within 
the  time  limited  by  statute  for  bring- 
ing the  action  Ibid. 

7.  Where  the  executor  of  one  of  two 
copartners,  having  made  a  partial 
settlement  with  the  surviving  part- 
ner, lay  by  for  seventeen  years  and 
until  after  the  death  of  such  surviv- 
ing partner,  without  making  any 
demand  for  a  further  account,  and 
in  the  mean  time  many  of  the  part- 
nership papers  were  destroyed  at 
two  successive  fires,  and  no  cause 
was  shown  for  the  delay,  it  was 
keld,  that  a  bill  in  equity  to  ac- 
count, brought  by  the  executor 
against  the  administrator  of  the  sur- 
viving partner,  could  not  be  sus- 
tained. Ibid. 

8.  A  joint  note  made  in  1815  by  two 
promisors,  being  shown  in  1830  to 
one  of  them,  he  said  at  first  that  he 
thought  he  was  a  witness  to  a  note, 
and  was  not  aware,  till  he  saw  the 
note,  that  he  had  signed  it,  or  any 
other  note,  with  the  other  promisor. 
He  admitted  that  he  signed  the 
note,  and  said  that  he  did  not  know 
that  it  had  been  paid,  but  presumed 
it  was  due.  Held,  that  this  was 
not  sufficient  to  take  the  case  out 
of  the  statute  of  limitations.  Cam- 
bridge V.  Hobart.  232 

9.  But  in  the  case  of  a  sole  debtor, 
such  admissions  might  be  consider- 
ed as  strong  evidence  of  the  pres- 
ent existence  of  the  debt.         Ibid. 

S^eBAiL,  1,^3. 
Chancert,  5. 
Poor,  6. 

MANDAMUS. 

1.  Upon  the  petition  of  a  town  for  a 
mandamus  to  the  county  commis- 
sioners to  take  supervision  of  and 


to  finish  a  part  of  a  highway  which 
had  formerly  been  laid  out  by  the 
court  of  sessions,  an  alternative 
mandamus  was  issued,  to  which  the 
commissioners  made  return,  that 
the  part  in  question,  which  was  a 
bridge,  had  been  built  by  the  town, 
with  the  aid  of  individuals,  and  that 
the  expense  had  been  voluntarily 
incurred  by  the  town  and  the  iiidi- 
viduals  afler  the  enactment  of  the 
statute  providing  for  the  payment 
of  similar  expenses  out  of  the  coun- 
ty treasury  ;  and  that  the  bridge, 
immediately  afler  its  erection,  was 
dedicated  to  the  public,  without 
any  expectation  on  the  part  of  the 
town  that  the  expense  would  be  re- 
imbursed by  the  county.  It  was 
held,  that  this  return  was  substan- 
tially ^ood.  Sprin^eld  v.  County 
Commt89ioners  of  Hampden.  59 

2.  Exception  was  taken  to  the  return, 
that  it  did  not  aver  in  what  manner 
the  bridge  was  dedicated  *  but  a:» 
the  proceedings  of  the  town,  which 
were  made  a  part  of  the  return, 
showed  for  what  purpose  the  bridge 
was  built,  and  as  the  building  of  a 
bridge  on  a  highway  is  ipso  faclo  a 
dedication  of  it  to  the  public,  the 
return  was  held  to  be  sufficient. 

Ibid 

3.  Where  it  did  not  appear  by  the  pe- 
tition for  a  mandamus  to  the  county 
commissioners,  nor  on  the  face  of 
the  proceedings,  that  any  part  of  a 
road  had  been  worked  by  the  peti- 
tioners, nor  that  they  had  incurred 
any  expense  therefor,  nor  that  they 
were  requested  by  the  commission- 
ers of  highways  to  construct  the 
road,  it  was  held,  that  it  was  not 
necessary,  in  the  return,  to  notice 
such  supposed  facts.  Ibid. 

4.  A  return  to  an  alternative  manda- 
mus is  sufficient,  if  it  contains  a  full 
and  certain  answer  to  all  the  alle- 
gations expressly  made  in  the  peti- 
tion for  it,  and  discloses  a  fair  legal 
reason  why  the  mandamus  should 
not  be  obeyed.  Ibid* 

5.  The    return  was  allowed    to   be 
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amended,  after  exceptions  to  it  had 
been  filed.  Ifnd. 

6.  Where  a  subordinate  tribunal  have 
acted  in  a  judicial  capacity  upon  a 
question  properly  submitted  to  their 
judgment,  this  Court  will  not  issue 
a  mandamus  commanding  them  to 
reverse  their  decision.  Ckatc  v. 
Blackstone  Canal  Company,       244 

T  Thus,  where  a  party,  whose  land 
was  injured  by  a  canal,  having  ap- 
plied for  a  jury  and  obtained  a  ver- 
dict for  greater  damages  than  had 
been  allowed  him  by  commissioners 
appointed  under  the  statute  author- 
izing the  construction  of  the  canal, 
moved  the  county  commissioners 
for  costs,  but  the  motion  was  over- 
ruled, and  he  thereupon  applied  to 
this  Court  for  a  mandamus  to  com- 
pel the  county  commissioners  to  al- 
low him  costs,  the  Court,  without 
inquiring  into  the  correctness  of  the 
decision,  refused  to  issue  a  manda- 
mus. Ibid, 

See  Jury,  2. 

MILITIA. 

1.  A  non-commissioned  officer  or  pri- 
vate in  the  militia,  who  is  ordered 
by  the  commanding  officer  of  his 
company  to  warn  the  members,  is 
not  justified  in  wholly  disobeying 
the  order,  because  the  number  re- 
quired to  be  warned  by  him  is  un- 
reasonably large,  but  he  must  exe- 
cute so  much  of  the  order  as  lies  in 
his  power.     Fiske  v.  Parker.     134 

S.  An  assistant  postmaster  is  not  ex- 
empt from  militia  duty.  Slater  v. 
Bates.  153 

MILLS. 

I.  The  statutes  for  the  support  and 
regulation  of  mills  will  not  justify 
or  excuse  the  erection  of  a  dam  in 
such  manner  as  to  overflow  a  pub- 
lic highway  already  appropriated 
and  in  actual  use,  and  thereby  ren- 
der it  impvsable.  CommonweaUh  v. 
8Uten$,  247 


2.  Where  the  proprietor  of  land 
tbroug)i  which  a  stream  of  water 
flows,  has  actually  built  or  is  build- 
ing a  mill  thereon,  a  proprietor  of 
land  below  cannot,  without  a  right 
acquired  by  grant,  prescription  or 
actual  use,  erect  a  new  dam  or 
raise  an  old  one,  so  as  to  destroy 
the  upper  mill  privilege,  simply  un- 
der a  liability  to  pay  damages,  pur- 
suant to  the  statutes  for  the  regula- 
tion of  mills,  nor  do  those  statutes 
apply  to  such  a  case.  Bigelow  v. 
Jfewett.  S48 

MINE. 
See  DowERy  2. 

MINISTER. 
<Se«PA&i8H,  4,  12. 

MORTGAGE. 

1.  A* note  and  a  mortgage  deed  given 
to  secure  it,  were  handed  over,  to- 
gether with  other  effects,  by  the 
administrator  of  the  mortgagee,  up- 
on the  final  settlement  of  his  account 
in  the  probate  office,  to  the  guar- 
dian of  the  heirs  of  the  mortgagee. 
The  note  was  not  indorsed,  nor 
was  the  mortgage  assigned  in  writ- 
ing, but  a  power  of  attorney  was 
given  to  the  guardian  by  the  ad- 
ministrator, authorizing  the  guar- 
dian to  enforce  the  demand  ;  and 
the  administrator  was  thereupon  re- 
leased by  the  guardian  from  all  lia- 
bility as  administrator.  The  guar- 
dian afterward  settled  his  account, 
(without  charging  himself  with  the 
amount  of  the  mortgage  debt,  which 
he  had  not  collected,)  and  was  dis- 
charged from  the  trust.  It  was 
held,  that  the  guardian,  afler  his 
discharge,  retained  no  interest  in 
the  mortgage  which  would  author- 
ize him  to  enter  to  foreclose,  as  he 
was  not  liable  to  account  with  the 
heirs  for  debts  which  were  not  col- 
lected ;  and  that  a  subsequent  dis- 
charge of  the  mortgage  by  the  ad- 
ministrator upon  the  pavment  of  (hs 
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debt,  was  valid      Citffer  y  Haven. 

167 

8  If  a  mortgagee  forecloeea  and  then 
eonTe/sto  a  person  having  another 
mortgage  on  the  same  estate,  in  an 
action  by  the  latter  mortgagee,  to 
recover  the  debt  secured  by  his 
nsortffage,  the  mortgagor  is  not  en- 
titled to  prove,  as  evidence  of  pay- 
ment of  such  debt,  that  the  mort^ 
gaged  premises  and  the  rents  and 
profits  thereof  are  of  greater  value 
than  the  sums  secured  by  the  mort- 
gages ;  for  by  the  conveyance  to 
the  plaintiff  from  the  other  mortga- 
gee the  plaintiff  obtained  an  abso- 
lute title,  wholly  independent  of  his 
own  mortgage.     Hedge  v.  Holmes, 

380 

9.  Upon  a  bill  to  redeem,  the  allow- 
ance of  sums  expended  by  the  mortr 
gagee  in  necessary  repairs  and  bet- 
terments of  the  mortgaged  premises, 
cannot  be  objected  to  on  the  ground 
that  those  sums  exceed  the  amount 
of  the  rents  and  profits  ;  for  the  St 
1798,  c,  77,  §  1,  provides  expressly 
for  their  allowance  in  such  a  case. 
Reed  V.  Reed.  398 

4.  Disbursements  for  improvements 
merely  ornamental,  and  which  are 
not  necessary  to  the  upholding  of 
the  estate,  and  do  not  contribute 
any  thing  to  its  permanent  value, 
ought  not  to  be  allowed.  Ifnd. 

3.  Where  a  master  in  chancery,  in 
stating  an  account  between  the  par- 
ties to  a  bill  to  redeem,  makes  an 
allowance  to  a  mortgagee  for  re- 
pairs, such  repairs  will  be  presum- 
ed to  have  been  necessary,  unless 
the  contrary  appears  either  from  the 
master's  report  itself  or  from  other 
evidence.  Ibid. 

^.  In  the  case  of  repairs  made  by  the 
mortgagee,  the  mortgagor  should 
be  charged  with  no  more  of  the  cost 
than  is  beneficial  to  the  estate.  Ihid. 

7  Upon  a  bill  to  redeem,  oti\y  simple 
interest  is  to  be  computed  upon  the 
mortgage  debt ;  but  if  the  rents  and 
profits  received  by  the  mortgagee 
exceed  the  amount  expended  in  re- 


pairs, &c.  the  excess  will  be  applied 
firomtime  to  time  to  the  payment 
of  interest  accrued,  before  any  part 
is  applied  to  the  reduction  of  the 
principal.  Ibid. 

Su  Executor,  &c.,  10. 

Fraud ULKNT  Convey ancj* 
Insurance,  1,  2,  3,  5 

NEW  TRIAL. 

If  two  defendants  in  trespass  are  tried 
together,  and  one  is  acquitted  and 
the  other  convicted,  a  new  trial 
cannot  be  granted  as  to  the  one 
convicted,  in  order  that  he  may 
have  the  benefit  of  the  other's  tes- 
timony, for  the  verdict  cannot  be 
set  aside  as  to  one,  without  being 
set  aside  as  to  both.  Sawyer  v. 
Merrill.        .  16 

NOTICE. 

See  Contract,  1. 
Evidence,  16. 
Poor,  2,  6,  6. 
Way,  19. 

OFFICER. 

1 .  Where  a  deputy  sheriff,  having  m 
his  hands  a  writ  of  attachment,  by 
direction  of  the  creditor's  attorney, 
but  not  in  his  presence,  altered  the 
date  and  the  return  day  of  the  writ 
and  attached  upon  it  property  of  the 
debtor,  it  was  held,  that  the  writ  was 
void  as  against  a  creditor  at  whose 
suit  he  subsequently  attached  the 
same  property.     Clarke  v.  Lyman. 

45 

2  il  aeeme,  that  a  return  of  an  at- 
tachment of  personal  property,  does 
not  conclusively  prove  a  taking,  so 
as  to  subject  the  officer  to  an  action 
of  trespass.     Bourdon  v.  JfiUard, 

166 

PARISH. 

1 .  Where  a  parish  or  religious  soci- 
ety ia^  by  its  constitution,  limited  to 
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any  place,  the  church  of  such  soci- 
ety is  equally  limited,  being  indis- 
solubly  connected  with  such  socie- 
ty ;  so  that  an  adhering  minority 
of  the  church,  and  not  a  seceding 
majority,  constitutes  the  church  of 
such  parish  or  religious  society,  to 
all  civil  purposes.  Stebbins  v.  Jen- 
nings.  172 

■2  A  church  connected  with  a  parish, 
is  not  a  corporation  or  qttasi  corpo- 
ration for  the  purpose  of  holdins 
property.  ibid. 

S  The  body  of  communicants  gath- 
ered into  church  order,  according 
to  established  usage,  in  any  town, 
parish,  precinct,  or  religious  socie- 
ty, established  according  to  law, 
and  actually  connected  and  associ- 
ated therewith,  for  religious  pur- 
poses, for  the  time  being,  is  to  be 
regarded  as  the  church  of  such  so- 
ciety, as  to  all  questions  of  prop- 
erty depending  upon  that  relation. 

Ibid, 

4.  Upon  the  dissolution  of  the  con- 
nexion between  a  minister  and  a 
parish,  he  ceases  to  be  the  pastor 
of  the  church  in  such  society  ;  and 
a  reservation,  with  the  assent  of 
the  church  and  the  society,  of  the 
right  to  retain  his  relation  as  pastor 
of  such  church,  is  nugatory  and 
void.  Ibid 

5.  A  town  owning  land  in  fee,  and 
managing  its  parochial  affairs  as 
a  municipal  corporation,  voted,  in 
1712,  "to  fence  in  three  and  a 
half  acres  for  the  use  of  the  minis- 
try." The  next  year  they  voted 
"  to  take  up  and  fence  in  four 
acres  in  lieu  of  the  three  and  a 
half  acres."  From  that  time  they 
exchanged,  sold,  leased  or  man- 
aged, themselves,  the  lands  which 
they  called  ministerial,  just  as  they 
pleased,  until  1741,  when  they 
voted  that  certain  lands,  including 
the  parcel  of  four  acres,  should  be- 
long to  the  first  parish.  In  1777, 
the  first  parish  conveyed  this  parcel 
to  an  individual.  It  was  held  that 
this  parcel  was  not  techaically  par- 


sonage land,  it  not  being  plainly 
shovm  to  be  the  intent  of  th^^  town 
that  it  should  go  to  the  ministers 
of  the  parish  in  succession,  and  so 
the  conveyance  made  by  the  parish 
was  valid.      Emerson  ▼.   WiUy. 

317 

6.  The  SL  1823,  c.  106,  providing  a 
mode  in  which  a  member  of  a  reli- 
gious society  may  leave  it  without 
its  consent,  does  not  prohibit  him 
from  withdrawing  in  some  other 
mode.     Oake$  v.  Hill.  333 

7.  Thus  where  a  person  who  had 
been  a  member  of  a  religious  soci- 
ety, produced  a  certificate  of  the 
clerk,  that  at  his  own  request  he 
had  ceased  to  be  a  member  of  the 
society,  it  was  considered  that  hia 
connexion  therewith  was  dissolved. 

Ibid. 

8.  If  a  member  of  a  religious  society, 
other  than  the  first  parish  of  the 
town  in  which  he  dwells,  dissolves 
his  connexion  with  such  society, 
without  expressly  joining  some  oth- 
er society,  he  becomes,  by  the  op- 
eration of  law,  a  member  of  the  first 
parish,  and  the  first  parish  cannot 
refuse  to  admit  him  as  a  member. 

Ibid. 

9.  Where  a  person  who  had  been  a 
member  of  a  voluntary  religious 
society,  demanded  permission  to 
vote  at  a  meeting  of  the  first  parish 
in  the  town  where  he  dwelt,  and 
produced  to  the  presiding  officer  a 
certificate  of  the  clerk  of  the  volun- 
tary society  that  he  had  ceased  to 
be  a  member  thereof,  it  was  held, 
that  he  was  entitled  to  vote  at  the 
parish  meeting,  (being  otherwise 
duly  qualified  to  vote,)  and  that  an 
action  lay  against  the  presiding  of- 
ficer for  refusing  to  receive  his 
vote.  Ibid. 

10.  In  1659  the  proprietors  of  com- 
mon land  in  Dorchester,  passed  a 
vote  giving  and  setting  apart  400 
acres  of  the  common  land,  one 
half  for  the  use  and  maintenance 
of  the  ministry  to  the  inhabitants 
of  Dorchester  living  on  the  north 
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vrest  side  of  Neponset  river,  aod 
the  other  half  to  the  inhabitants  of 
Dorchester  Hying  on  the  southeast 
side,  to  be  improved  for  the  use  of 
the  ministry  there.  In  1662  the 
inhabitants  of  the  southeast  side 
were  incorporated  as  a  town  by  the 
name  of  Milton,  and  a  partition  of 
the  400  acres  **  formerly  laid  out 
for  the  maintenance  of  the  ministry 
in  both  towns,"  was  made  by  Dor- 
chester and  Milton,  and  Milton  en- 
tered upon  the  part  set  off  to  that 
town  in  severalty,  and  held  the 
same  and  received  the  income 
thereof  until  1818  ;  when,  in  con- 
formity to  a  vote  of  the  town,  the 
congregational  inhabitants  not  be- 
longing to  any  society  out  of  the 
town,  were  incorporated  as  the 
first  parish,  with  all  the  parochial 
rights  and  duties  previously  apper- 
taining to  the  town,  and  the  parish 
entered  upon  the  land  set  off  to 
Milton  as  above  mentioned.  It  was 
held,  that  the  town  of  Milton  took 
the  land  in  its  parochial  capacity, 
and  that  upon  the  incorporation 
of  the  parish  the  land  belonged  to 
the  parish.  Milton  v.  Firal  Con- 
gregtUional  Parish  in  MUton.       447 

II.  As  the  town  of  Milton,  before 
the  incorporation  of  the  parish, 
made  provision  for  the  support  of 
a  minister,  the  fact  that  the  income 
of  the  land  was  not  always  specifi- 
cally applied  towards  the  payment 
of  his  salary,  but  was  sometimes 
paid  into  the  town  treasury,  was 
held  not  to  disprove  a  seisin  in  the 
town  for  the  use  of  the  ministry. 

Ibid. 

!2  Repairs  made  by  the  minister  of 
a  parish  upon  the  parsonage-house 
during  his  occupation  of  the  same, 
are  not,  merely  by  virtue  of  his 
parochial  relation,  a  legal  charge 
upon  the  parish  ;  and  where,  afler 
the  dissolution  of  his  ministerial 
relation,  the  parish  voted  to  reim- 
burse him  the  expense  of  repairs 
made  by  him  without  their  request. 


it  was  held,  that  the  vote  was  not 
binding  as  a  promise,  the  consider- 
ation, if  there  was  any,  having 
been  executed  before  the  vote  was 
passed,  and  the  parish  having  no 
authority  to  incur  debts  not  ^ounded 
on  a  beneficial  equivalent.  Greene 
V.  First  Parish  in  Maiden.  50C 

PARTITION. 

On  a  petition  for  partition  of  an  es- 
tate consisting  of  several  parcels 
of  land,  the  commissioners  are  not 
obliged  to  set  off  to  each  cotenant 
a  portion  of  every  parcel,  but  are 
authorized  to  assign  to  one  or  more, 
or  all,  an  entire  parcel  each,  ac- 
cording to  the  situation  and  cir- 
cumstances of  the  estate.  Hagar 
V.  WisvmM.  163 

See  CoKTBTAHCKy  5. 

PARTNER. 

See  Bill  of  Ezghangk,  &e.  5. 
Chang BRT,  I. 

Limitations,  Statutb  or, 
2,  3,  4,  7. 

PAYMENT. 

1 .  The  principle  of  law,  by  which  a 
creditor,  having  several  demands 
against  his  debtor,  may  elect  to 
appropriate  a  payment  to  any  one 
of  them,  if  the  debtor  makes  no 
election,  is  applicable  only  to  vol- 
untary payments.  Blackstane  Bank 
V.  IlilL  129 

2.  Thus,  where  a  creditor  recovered 
one  judgment  on  several  notes, 
some  of  which  were  made  by  the 
judgment  debtor  alone,  and  others 
were  signed  also  by  a  surety,  and 
took  out  an  execution  which  was 
satisfied  in  part  by  a  levy,  it  wu5 
held,  that  he  could  not  appropriate 
this  payment  solely  to  the  noten  not 
signed  by  the  surety,  but  that  all 
the  notes  were  paid  proportion  ably. 

ibid 

See  Judgment,  S. 


Digitized  by  VjOOQIC 


682 


INDEX. 


PLEADING. 

1  A  plea,  that  before  the  action  was 
commenced,  the  same  plaintiffs  im- 
pleaded the  same  defendant  for  the 
same  cause  of  action,  in  a  court  of 
another  State,  in  an  action  which 
is  still  pending,  (without  averments 
showing  the  jurisdiction  of  the 
court  of  such  State  over  the  sub- 
ject and  over  the  persons  of  the 
parties,)  is  not  a  good  plea  in 
abatement.      JVetreii   v.  Newton, 

470 

8    Whether  with  such  averments  the 

plea  would  be  good,  qw»re,      IIM, 

See  Executor,  &c.  25,  26. 
Husband  and  Wife,  1. 
Indictment,  1,  2,  3. 
Limitations,  Statute  of,  1,4. 
Practice,  3. 

PLEDGE. 

See  Assignment,  3. 

Corporation,  12,  13. 

POOR. 

1.  Under  Prov.  St  7  Geo.  3,  e. 

a  person  coming  into  a  town  to 
reside  could  not  gain  a  settlement 
by  an  implied  ''approbation  by  the 
town  of  his  dwelling  there."  Thus 
the  acceptance  by  a  town,  of  a  list 
of  jurymen,  as  revised  by  the  se- 
lectmen, which  contained  the  name 
of  a  person  who  had  come  into 
such  town  to  reside,  is  not  such  an 
''approbation"  as  is  required  by 
that  statute.     Orange  v.  Sudbury. 

22 

2  The  overseers  of  the  poor  of  O. 
sent  the  following  notice  to  those 
of  S.  —  "  A.  E.  and  wife  and  three 
children,  who  have  their  legal  set- 
tlement in  your  town,  is  now  charge- 
able to  this  town.  This  is  there- 
fore to  notify  you  to  remove  said 
paupers,"  &c.  The  overseers  of 
S.  answered,  "We  acknowledge 
the  receipt  of  your  letter  &c.  stat- 
ing that  A.  E.  is  in  your  town  on 
expense,   &c.      We   are    satisfied 


that  he  has  not  ^ined  a  settlement 
in  our  town.  We  therefore  shall 
not  pay  any  expense  for  his  sup- 
port." It  was  held,  that  the  notice 
was  sufficiently  certain  as  to  all  the 
paupers  ;  but  if  insufficient,  that 
the  objection  was  waived  by  tlie 
answer.  Ibid, 

.  M.  agreed  with  overseers  of  the 
poor  to  support  a  state  pauper,  in 
consideration  of  being  paid  the 
money  which  the  town  should  re- 
ceive from  the  Commonwealth  for 
the  pauper's  support.  The  pauper 
being  dissatisfied  with  his  treat- 
ment at  M.'s,  went  away  to  the 
house  of  the  plaintiff,  who  gave 
notice  to  the  overseers  to  remove 
him.  One  of  the  overseers  (there 
being  three)  told  the  plaintiff  it  was 
his  duty  to  send  the  pauper  back 
to  M.'s,  and  that  he  should  be  paid 
nothing  for  the  pauper's  support ; 
another  subsequently  told  the  plain- 
tiff he  would  inquire  into  the  pau- 
per's complaint  against  M.,  and  that 
he  would  pay  the  plaintiff  for  keep- 
ing the  pauper  until  he  should  be 
removed;  the  third  did  not  make  any 
promise.  The  pauper  was  after- 
wards removed  to  M.'s,  but  the  next 
day  he  went  again  to  the  plaintiff's 
without  M.'s  knowledge  ;  the  plain- 
tiff sent  him  to  one  of  the  over- 
seers, who  told  him  to  go  back  tc 
M.'s,  but  the  pauper  objecting,  and 
it  being  late  in  the  afternoon  and 
stormy,  the  overseer  told  him  he 
might  return  to  the  plaintiff's  for 
the  night,  but  that  he  must  go  back 
to  M.'s  in  the  morning.  T%e  pau- 
per returned  to  the  plaintiff's  ac- 
cordingly, and  remained  there  a 
long  time.  The  town  received  of 
the  Commonwealth  90  cents  a 
week  for  the  whole  time  that  the 
pauper  was  at  the  plaintiff's,  and 
the  money  was  paid  over  to  M. 
The  overseers  sent  clothes  to  the 
pauper  while  he  was  staying  with 
the  plaintiff,  but  M.  paid  for  them, 
in  pursuance  of  his  agreement 
made  at  the  time  when  they  wer^ 
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purcliafled  ;  the  plaintiff  however 
was  ignorant  of  this  agreement.  It 
was  fuldy  that  whether  the  contract 
of  M.  with  the  overseers  was  valid 
or  not  as  between  the  parties  to  it, 
the  plaintiff  could  not  take  advan- 
tage of  any  defect  in  it ;  that  there 
was  no  sufficient  evidence  of  any 
jODtract,  express  or  implied,  be- 
tween the  town  and  the  plaintiff  for 
the  support  of  the  pauper,  either 
for  the  whole  time  the  pauper  was 
with  the  plaintiff,  or  for  one  night ; 
and  that  the  money  received  by 
the  town  from  the  Commonwealth, 
was  not  received  to  the  use  of  the 
plaintiff.  Warden  v.  Leyden.  24 
4  If  a  pauper  is  ill  treated  or  insuf- 
ficiently provided  for  by  an  mdi- 
vidual  who  has  agreed  with  the 
town  to  support  him,  another  indi- 
vidual will  not  have  a  right  to  sup- 
port him  without  notice  to  the  town, 
so  that  it  may  have  an  opportunity 
to  reform  the  abuse,  or  make  other 
provision  for  the  pauper.  Ibid, 

5.  A  notice  by  the  overseers  of  the 
town  of  A.  to  those  of  the  town  of 
B.,  that  expenses  had  been  incur- 
red for  the  support  of  *'  O.  S.  wid- 
ow of  6.  S.  who  was  an  inhabitant 
of  B.,"  was  held  to  be  sufficient ; 
for  the  meaning  of  these  words  is, 
that  the  widow  was  an  inhabitant 
of  B.     Uxbridge  v.  Seekonk.      150 

6.  In  an  action  by  a  town  for  the 
support  of  a  pauper,  against  a  town 
in  which  she  had  her  settlement,  it 
appeared  that  the  notice  that  ex- 
penses had  been  incurred,  was  da- 
ted December  5th,  1826,  and  was 
delivered  to  the  defendants  on  Jan- 
uary 22d,  1827.  It  was  held,  that 
the  statute  of  limitation  of  two  years 
after  the  cause  of  action  arose, 
within  which  the  action  must  be 
brought,  must  be  computed  from 
the  delivery  of  the  notice,  and  not 
from  its  date.  Ibid, 

7.  On  the  question  between  two 
towns,  whether  a  pauper  has  ac- 
quired a  settlement  in  one  of  them 
bT  a  residence  there  of  ten  years 


and  payment  of  all  taxes  for  any 
five  years  within  that  period,  the 
fact  that  a  highway  tax  assessed  on 
him  one  year  was  not  included  in 
his  tax  bill  of  the  ensuing  year, 
raises  a  presumption  that  it  wa^s 
paid  ;  but  this  presumption  may  be 
rebutted  by  evidence  to  the  con- 
trary. Altlebarough  v.  AiiddUbcT' 
ough,  378 

8.  The  burden  of  proof  as  to  the  fact 
of  payment  of  such  highway  tax,  is 
upon  the  party  alleging  that  a  set- 
tlement was  acquired  in  the  mode 
above  mentioned.  Ibid. 

9.  According  to  the  statute  of  1751, 
for  correcting  the  calendar,  a  per- 
son born  on  the  4th  of  April,  1745, 
old  style,  would  not  come  of  age 
until  the  15th  of  April,  1766,  new 
style  ;  consequently  he  could  not 
gain  a  settlement  in  a  town  by  a 
year's  residence  without  being 
warned  out,  there  being  less  than 
a  year  between  the  time  of  his 
coming  of  age  and  the  10th  of 
April,  1767,  afler  which  day  (by 
Prov.  8L  7  Oeo.  3,)  a  settlement 
could  not  be  gained  by  mere  resi- 
dence without  being  warned  out. 
Banters  v.  Boston,  513 

See  Trustee  Process,  2. 
POSTMASTER. 

See  Insurance,  6. 
Militia,  2. 

PRACTICE. 

1 .  Where,  by  the  forms  of  proceeding 
in  another  State,  judgment  is  en- 
tered up  for  the  penalty  of  a  bond 
and  a  fieri  facias  issues  for  only 
the  sum  actually  due  to  the  plain- 
tiff, if  an  action  of  debt  on  such 
judgment  is  brought  in  this  State, 
and  the  issue  of  wd  iiel  record  is 
found  for  the  plaintiff,  the  judgment 
will  be  that  there  is  such  a  record, 
and  an  execution  will  be  awarded 
for  the  sum  actually  due  to  the 
plaintiffs.   Raihbone  v.  Rathbone,    I 

5M 
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2.  In  trespass  against  two,  who  sev- 
erally plead  the  general  issue,  it 
is  a  matter  of  discretion  with  the 
court,  to  permit  one  to  be  tried  be- 
fore the  other,  in  order  that  if  ac- 
quitted he  may  be  a  witness.  Saw- 
yer V.  Merrill  16 

J.  The  Court  have  power  to  allow  a 
pleu  in  bar  ptiM  darrtin  continuance 
to  be  withdrawn  afler  the  plaintiff 
has  demurred  to  it.  Rixfard  v. 
Bro\m,  30 

1.  Where  an  action  on  an  adminis- 
tration bond  is  stated  in  the  in- 
dorsement on  the  writ,  to  be 
brought  for  the  benefit  of  a  credit- 
or, if  the  action  cannot  be  sustain- 
ed for  his  individual  benefit,  judg- 
ment cannot  be  rendered  in  favor 
of  the  judge  of  probate  in  his  own 
right  for  the  benefit  of  all  parties 
interested  in  the  estate.  Patne  v. 
Stone.  75 

6.  If  a  judge  of  this  Court  refuses  to 
report  a  case  tried  before  him,  the 
full  Court  cannot  interfere  ;  it  is  a 
matter  within  his  discretion.  Coin- 
monwealtk  v.  Child,  252 

6.  It  is  not  incumbent  on  a  judge  to 
report  his  charge  to  the  jury  in  ex- 
ienso,  but  only  as  to  such  points  as 
are  made  the  irround  of  objection. 

md. 

7.  A  judge  has  a  right  to  express  to 
the  jury  his  own  opinion  in  resard 
to  the  weight  of  evidence.         Ibid, 

B.  Where,  in  an  action  upon  contract 
against  three,  two  of  the  defend- 
ants were  defaulted  and  the  third 
pleaded  that  he  did  not  contract 
jointly  with  the  others,  and  upon 
issue  joined,  a  verdict  and  judg- 
ment were  rendered  in  his  favor,  it 
was  held,  that  the  plaintiff  was  not 
entitled  to  judgment  against  the 
other  defendants  who  were  default- 
ed.     TiUtle  y.  Cooper.  281 

9.  After  the  jurors  are  empannelled  in 
a  criminal  case,  it  is  too  late  to  in- 
quire into  the  impartiality  of  a  ju- 
ror.   CoMmonweaith  v.  Knapp.  477 

10.  But  after  the  jurors  are  all  sworn 
merely,  it  is  not  too  late.  Ibid. 


11.  Where  a  juror  was  sworn  in  a 
capital  trial,  nut  was  subsequently 
set  aside  at  the  instance  of  the 
government,  and  after  he  was  sworn 
and  before  he  was  set  aside,  others 
returned  as  jurors  were  challenged 
peremptorily,  the  prisoner  was  per- 
mitted to  waive  any  of  his  challen- 
ges. Ibid 

12.  The  St.  1807,  c.  18,  does  not 
prohibit  the  appointment  of  coun- 
sellors ot  this  Court  to  aid  the  law 
officers  of  the  Commonwealth, 
whenever  the  circumstances  of  the 
case  may  require  the  Court,  in  the 
exercise  of  a  sound  discretion,  to 
make  such  an  appointment.      Ibid 

13.  Where  a  principal  and  accessory 
were  indicted  for  murder,  and  a 
counsellor  of  this  Court  assisted 
the  attorney-general  and  solicitor- 
general  at  the  trial  of  the  principal, 
the  prisoner's  counsel,  who  were 
the  same  in  both  cases,  not  object- 
ing, and  afterwards,  merely  upon 
the  request  of  the  attorney-general, 
with  the  concurrence  of  the  solici- 
tor-general, and  without  any  pecu- 
niary consideration,  such  counsel- 
lor promised  to  assist  in  the  trial  of 
the  accessory,  and  preparation  for 
the  trial  was  made  under  the  ex- 
pectation of  his  assistance,  the 
Court*  permitted  him  to  aid  the  at- 
torney-general, it  being  understood 
"  that  the  direction  and  control  of 
the  prosecution "  should  be  with 
the  attorney-general.  Jbid, 

14.  It  aeema,  that  in  the  trial  of  one 
person,  upon  an  indictment,  no 
more  than  two  counsel  can  be  per- 
mitted to  manage  the  cause  on  the 
part  of  the  Commonwealth.      Ibid. 

See  Costs,  1. 

Evidence,  15,  16. 
Trespass,  2. 

PRESCRIPTION. 

1.  A  right  of  way  by  prescripiioQ 
may  be  acquired  in'  rorty  years. 
Kenty.  Waxle.  138 

2.  Evidence  of  the  adverse  use  of  a 
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way  fbr  a  sufficient  length  of  time, 
by  the  owners  of  a  farm  and  by  any 
other  persons  having  occasion  to 
use  it,  will  sustain  the  allegation 
of  a  prescriptive  right  in  the  own- 
ers of  the  farm,  notwithstanding  it 
shows  a  right  by  custom  in  other 
persons.  Ibid, 

I.  The  exclusive,  uninterrupted  use 
and  enjoyment  for  the  period  of 
forty  years,  of  an  easement,  or  in- 
corporeal right,  affecting  the  land 
of  another  person,  is  sufficient  to 
establish,  in  this  Commonwealth, 
a  right  and  title  by  prescription. 
Mdtin  V.  Whitit^.  295 

PRESUMPTION. 

&eDowRR,  1. 

EviDBNCB,  27,  28,  29. 
Poor  7. 
Prescription,  1 ,  2. 

PRINCIPAL  AND  ACCESSORY. 
See  Evidence,  20,  21. 

PRINCIPAL  AND  SURETY. 

1.  Where  one  signed  a  note  as  surety, 
fbr  the  benefit  of  the  principal,  and 
died,  and  the  note  was  laia  before 
commissioners  of  insolvency  on  his 
estate  and  was  by  them  allowed, 
but  no  part  of  it  was  paid  by  the 
intestate  or  his  administrators,  it 
was  held,  that  the  administrators 
could  not  maintain  an  action  against 
the  principal.     Hoyt   v.    WiUeifuon. 

31 

2.  Where  the  intestate  signed  a  note 
as  principal  with  another  person  as 
his  surety,  fbr  the  benefit  of  the 
payee,  and  the  payee  negotiated  it, 
and  the  surety  paid  the  sum  due  on 
it  to  the  indorsee  and  had  the 
amount  allowed  him  by  the  com- 
missioners of  insolvency,  it  was 
held  that  the  administrators  might 
bring  an  action  against  the  payee, 
the  payment  being  considered  to 
have  been  made  by  the  surety  as 
the  agent  of  the  intestate  or  of  his 
idroinistrators  Ibid. 


3.  Where  a  promissory  note  was  paid 
by  a  surety,  the  guarantor  was  held 
not  to  be  liable  to  contribution 
Longleyy.  Grigga.  121 

4.  Where,  according  to  the  usage  of 
a  bank,  a  note  of  principal  and 
surety  payable  in  sixty  days  was  re- 
newable by  the  payment  of  twenty- 
five  per  cent  at  the  expiration  of 
that  time,  without  a  new  note  being 
given,  and  if  the  principal  aided  the 

•  operations  of  the  bank  in  a  certain 
manner,  the  credit  was  continued 
from  time  to  time  on  his  paying  the 
interest  in  advance,  it  being  under- 
stood that  if  the  bank  should  want 
money,  the  note  might  be  collected 
before  the  expiration  of  the  credit 
thus  obtained  ;  it  was  held,  that 
such  enlargement  of  the  credit 
would  not  discharge  a  surety,  for 
that  the  bank  did  not  disable  itself 
to  sue  the  principal  at  any  time. 
Blackstone  Bank  v.  HUl  129 

5.  Where  a  creditor  recovered  one 
judgment  on  several  notes,  some  of 
which  were  made  by  the  judgment 
debtor  alone,  and  others  were  sign- 
ed also  by  a  surety,  and  took  out  an 
execution  which  was  satisfied  in 
part  by  a  levy,  it  was  held,  that  he 
could  not  appropriate  this  payment 
solely  to  the  notes  not  signed  by  the 
surety,  but  that  all  the  notes  were 
paid  proportionably.  Ibid. 

6.  Where  property  was  assigned  by 
the  principal  in  a  promissory  note, 
to  a  surety,  to  be  applied  in  the  first 
place  to  indemnify  the  surety  against 
his  liability,  and  the  surplus  to  be 
paid  over  to  a  creditor  of  the  assign- 
or, it  was  held,  that  the  surety's  ob- 
ligation to  pay  the  note  was  not 
increased  by  the  assignment.    Ibid 

7.  A  previous  demand  on  the  surety 
in  a  bond,  is  not  necessary  in  ordei 
to  maintain  an  action  upon  it  against 
him.     Wood  v.  Barstow.  %8 

See  Devise,  3. 

PRISONER. 
See  Certiorart 

Habeas  Coaro8»  Q. 
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QUARRY. 
See  Dower,  S. 

RECORD. 
8ee  EviDKNCKy  1. 

REFEREE. 
See  Arbitration. 

REGISTRY  OF  DEED. 
See  Convey ANCRy  1. 

RELEASE. 

See  AasiGNMRNT,  9,  4. 
Convbtance/4. 

RELIGIOUS  SOCIETY. 
See  Parish. 

SALE. 

See  Contract,  6. 

SCHOOL  DISTRICT. 

Whether  the  St.  1826,  c.  143,  §14, 
enabling  school  districts  to  pre- 
scribe the  mode  of  warning  their 
meetings,  authorizes  them  to  dis- 
pense altogether  with  a  warrant 
from  the  selectmen,  or  only  to  reg- 
ulate the  mode  of  warning  the  in- 
habitants under  such  warrant,  quoe- 
re.     LUiU  V.  Merrill  et  al.         543 

At  a  meeting  of  a  school  district 
duly  called  by  a  warrant  of  the 
selectmen  of  the  town,  'Uo  choose 
a  district  committee  and  to  act  on 
other  business  that  may  be  thought 
necessary,"  it  was  voted  that  future 
meetings  should  be  warned  by  the 
clerk  of  the  district ;  and  at  a  fu- 
ture meeting  so  warned,  a  sum  of 
money  was  voted  to  be  raised, 
which  was  afterwards  assessed  by 
the  assessors  of  the  town.  It  was 
held,  that  the  vote  at  the  first  meet- 
ing was  invalid,  there  being  no  ar- 
ticle in  the  selectmen's  warrant,  on 
the  subject  of  calling  future  meet- 
ings, and  that  therefore  the  subse- 


queot  meetinff,  and  the  grant  and 
assessment  ofthe  money,  were  ille- 
gal. Ibid 

9.  The  St.  1823,  c.  138,  §5,  exempt- 
ing assessors  from  responsibility  for 
the  assessment  of  a  tax  on  the  in- 
habitants of  "any  city,  town,  dis- 
trict, parish  or  religious  society  " 
does  not  apply  :o  the  assessment  of 
a  tax  on  the  inhabitants  of  a  school 
district.  liM. 

4.  A  person  who  is  compelled  to  pay 
a  tax  thus  illegally  assessed,  has  a 
right  of  action  against  the  assess- 
ors, and  not  againwt  the  sohool  dis- 
trict, ibid. 


SEISIN  AND  DISSEISIN. 


3 


1  The  declaration  of  one  having 
title  to  land,  that  it  was  occupied 
by  his  mother,  and  that  he  lived  on 
it  and  cultivated  it  for  her  as  her 
property,  are  irrelevant  to  prove  a 
disseisin  by  her,  for  they  show  that 
she  occupied  with  his  consent. 
Oakes  v.  Marcy.  195 

2.  If  a  disseisee,  whose  right  of  entry 
is  not  lost,  enters  and  delivers  a 
deed  upon  the  land,  the  disseisin  is 
so  far  purged  by  the  entry  as  to 
give  operation  to  the  deed.  Pnd 
A  reversioner  is  not  obliged  to  en- 
ter during  the  life  of  tenant  for  life, 
for  a  disseisin  of  such  tenant  or  a 
forfeiture  for  waste,  but  a  new  right 
of  entry  accrues  to  him  at  the  death 
of  such  tenant.  TUson  v.  Tkamp- 
son.  35S 

See  Assumpsit. 
Evidence,  19. 
Tenant  in  Common. 

SET-OFF. 

See  Judgment,  2. 

SETTLEMENT. 
See  Poor,  1,  7,  8,  9. 

SHERIFF. 
See  OFFicsm. 
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STATUTE. 

I  Where  a  «tatute  does  not  vest  a 
right  in  a  person,  but  only  prohibits 
the  doing  of  some  act  under  a 
penalty,  the  party  violating  the 
statute  is  liable  only  to  the  penal- 
t}  ;  but  where  a  right  of  propei^y 
is  vested  in  consequence  of  the 
statute,  it  may  be  vindicated  by 
the  common  law,  unless  the  stat- 
ute confines  the  remedv  to  the 
penalty.     Barden  v.  Crocker.     383 

2.  The  St.  1815,  c.  Ill,  vests  in  the 
town  of  M.  the  right  of  disposing 
of  the  privilege  of  taking  alewives 
in  a  river  within  the  limits  of  the 
town  and  enacts,  that  persons  ob- 
structing the  passage  of  the  fish 
shall  be  liable  to  a  certain  penalty. 
It  was  heldf  that  the  remedy  pre- 
scribed by  tiie  statute  was  cumu- 
lative, and  that  an  action  on  the 
case  at  common  law,  might  be 
maintained  by  the  vendee  to  whom 
the  privilege  had  been  sold  by  the 
town,  against  any  person  obstruct- 
ing the  passage  of  the  fish.      Ibid. 

STATUTES    CITED    AND   EX- 
POUNDED. 


English  Statutrs. 


SS  Hen.  8,  c.    2. 

46  Oeo.  3,  e  37. 


Limitations 
Witness 


297 
13 


Statutes  of  the  United  States. 

1792,  c.  S3.     Militia  153 

1825,  c.  66.     Postmaster  153 

Provincial  Statutes. 

X4  Oeo.  2,  c.  9.     Calendar  513 

28  c.  9.     Church  property 

189,  451,453 
7  Oeo.  3.  Poor  23,513 

Statutes  of  the  Commonwealth. 

1783,  e.  24.  Devise                    510 

c.  37.  Deed                         72 

e.  41.  Partition                  152 

i^-.  .   c  42.  Court  of  Common 

Pleas  506 


1798,  c.  77. 

1799,  c.  87. 

1804,  c.  83. 

1805,  c.  90. 

c.  100. 

1807,  c.     18. 

c.    75. 

c.  123. 

c.  140. 

.1808,  c.    65. 

1810,  c.  114. 

1811,  c.      6. 

1813,  c.  160. 

c.  174. 

1814,  c.  175. 

1815,  c.      3. 

1816,  e.    95. 

1817,  c.  185. 

c.  186. 

1820,  c.  79. 

1821,  c  22. 

e.  23. 

-^—   c.  92. 

1823,  c.  106." 

c.  138. 

c.  140. 

1824,  c.     13. 

c.  153. 

1826,  c.    81. 

c.  \4n. 

1827,  c.    77. 


Writ  45 

Bail  49 

Execution  436 

Limitations  297 

Highway  379 

Limitations  1 1 8 

Licensed  houses  29J 
Poor  debtor  435 

Poor  879 

Poor  150 

Limitations  1 1^ 

Probate  bond  71 

Apprentice  68 

Mills  248, 348 

Justice  of  the  peace 

506 
Mortgage  398 

Public  worship  343 
Corporation  420,  457 
Allowance  to  widow 

374 
Attachment  423 

Counsel  481 

Limitations  297 

Justice  of  the  peace 

506 
Juror  479 

Manufacturing  cor- 
poration 37 1 
Execution  437 
Religious  societies  333 
Turnpike  bridge  35 
Appeal  441 
Dead  body  37 
Fishery  in  Middlebo- 

rough  383 

Allowance  to  widow 

374 
Appeal  441,  475 

Poor  debtor  358 

Appeal  440, 473 

Poor  debtor  435 

Appeal  443 

Militia  134 

Religious  societies  333 
Assessors  543 

Equity  jurisdiction  123 
Central  Turnpike 

Corporation        14'2 
Mills  348 

Marsh  field  beach  364 
School  district  543 
Highway  59,  241 
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SURETY. 
See  Principal  and  Surstt. 

TAX. 

See  CONVETANCB,  7. 

ElXECUTOR,  &c.  21,  22. 
School  District,  2,  S,  4. 
Way,  11. 

TENANT  IN  COMMON. 

Where  the  owner  of  an  undivided 
part  of  a  parcel  of  land  gave  a 
deed  of  the  whole  parcel,  and  the 
grantee  entered  under  the  deed, 
and  afterwards  a  creditor  of  the 
grantee  levied  upon  the  whole  par- 
cel and  entered  upon  his  levy, 
claiming  to  he  the  eole  owner  of 
the  land,  it  was  held,  that  the  co- 
tenant  of  the  maker  of  the  deed 
was  disseised.     Bigelow  v.  Jonee. 

161 

See  Chancbrt,  1. 
Conveyance,  6 

TIME. 
See  Poor,  9. 

TOOLS  OF  TRADE. 
Su  Attachment,  2. 

TOWN. 

See  Conveyance,  8. 
Parish,  10,  11. 


TRESPASS. 


1.  An  action  of  trespass  de  bonis  a«- 
portatie  is  rightly  brought  in  the 
name  of  the  person  who  was  the 
owner  of  the  goods  at  the  time  of 
the  trespass,  although  he  may  have 
sold  them  before  the  action  was 
commenced.     Boynton  v.  Willard. 

166 

2.  If  the  vendee  brings  such  action 
in  the  name  of  the  vendor  without 
authority,  the  defendant  should 
make  the  objection  at  the  first  term. 

Ibid. 
8.  A  judgment  in  such  action  prose- 


cuted for  the  benefit  of  the  vendee, 
would  be  a  bar  to  an  action  of 
trover  subsequently  brought  by  the 
vendee  in  his  own  name.  lind, 

4.  It  eeeme,  that  a  return  of  an  attach- 
ment of  personal  property,  does  nd 
conclusively  prove  a  taking,  so  aa 
to  subject  the  officer  to  an  action 
of  trespass.  Ibid. 

6.  The  plaintiff  in  an  action  of  tres- 
pass, having  alleged  in  two  counts 
respectively  two  acts  of  trespass, 
to  which  the  defendant  pleadrd  a 
justification,  new  assigns  a  tres- 
pass, which  he  avers  to  be  difiTer- 
ent  from  those  justified,  and  the 
defendant  pleads  the  general  issue 
to  the  new  assignment.  Held, 
that  the  plaintiff  was  bound  to 
prove  a  different  trespass  from 
those  justified  ;  and  that  he  could 
not  sustain  the  action  by  proving; 
the  trespass  mentioned  in  one  of 
the  original  counts,  on  the  ground 
that  the  plea  in  justification  was  in- 
sufficient ;  for  if  it  was  insufficient, 
he  should  have  traversed  it  or  de- 
murred. IIM. 

See  Evidence,  6. 
Wat,  12,  14. 

TRUST. 

Su  Chancery,  1. 
Trustee. 

TRUSTEE. 

1.  Where  an  executor  sold  land  of 
the  testator,  and  became  himself, 
with  two  other  persons,  the  par- 
chaser,  under  an  agreement  to 
share  equally  in  the  profits  of  a 
resale,  he  was  held  to  account  fur 
a  third  part  of  such  profits,  in  set- 
tling his  administration  account* 
Jennison  v.  Hapgood,  77 

2.  Where  many  lots  of  wild  land 
were  sold  by  an  executor  at  auc- 
tion, and  to  prevent  a  sacrifice,  he 
employed  persons  to  bid  upon  them 
generally,  without  singling  out  par- 
ticular lots  as  being  more  valuable 
than  others,  and  most  of  the  iota 
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were  bid  in  for  htm,  it  was  held 
that  the  heirs  must  elect  to  consid- 
er him  as  a  purchaser  or  a  trustee 
of  the  whole,  and  that  they  could 
not  affirm  the  sale  as  to  part  of  the 
land  and  disaffirm  it  as  to  the  resi- 
due. Ibid. 
3  Whether  he  might  not,  in  strict- 
ness, be  charged  with  the  whole  of 
the  profits,  qwBre,  Ibid. 

See  Executor,  &c.  18 

TRUSTEE  PROCESS. 

1 ,  Where  the  ad  dammtm  in  a  trustee 
process  exceeds  $  100,  and  the 
trustee,  having  denied  that  he  had 
in  his  hands  goods,  efiects  or  cred- 
its of  the  principal  defendant,  is 
nevertheless  adjudged  trustee  by 
the  Court  of  Common  Pleas,  he 
cannot  file  exceptions,  but  his  rem- 
edy is  by  appeal.  Piper  v.  fVU- 
lard  ^  Tr.  34 

2.  One  summoned  on  a  trustee  pro- 
cess, disclosed,  that  overseers  of 
the  poor  having  put  up  to  auction 
a  female  pauper,  to  be  bid  off  to 
the  person  who  would  maintain  her 
a  year  for  the  least  sum,  she  was 
bid  off  by  the  respondent,  who  was 
to  receive  a  dollar  a  week  for  her 
support ;  that  her  father  being  un- 
willing to  have  her  removed  from 
the  defendant's  house,  where  she 
resided,  and  the  defendant  being 
willing  to  maintain  her  during  the 
year  at  a  dollar  a  week,  the  re- 
spondent consented  that  she  should 
be  so  supported,  one  of  the  over- 
seers agreeing  thereto  ;  that  she 
was  supported  by  the  defendant  ac- 
cordingly ;  that  at  the  end  of  the 
year  the  defendant,  accompanied  by 
a  creditor  to  whom  he  owed  ^  52, 
called  upon  the  respondent,  and  in- 
formed him  that  the  money  for  the 
support  of  the  pauper  must  pass 
through  his  hands,  and  it  was  then 
agreed  tuat  the  respondent  should 
set  an  order  on  the  town  treasury 
from  the  overseers,  in  his  own  fa- 
vor^  and  deliver  it  to  the  creditor  ; 


that  the  respondent  obtained  such 
an  order,  and  was  forthwith  sum- 
moned in  this  suit.  It  was  held, 
that  the  town,  and  not  the  respond- 
ent, was  liable  to  the  defendant  foi 
the  support  of  the  pauper,  and  that 
therefore,  independently  of  the  or- 
der, the  respondent  was  not  charge- 
able as  trustee  of  the  defendant : 
and  that  the  possession  of  the  ordoi 
did  not  make  him  chargeable,  if 
being  but  a  chose  in  action.  May 
hew  V.  Scott  4r  Tr.  54 

S.  The  defendant,  after  having  been 
summoned  as  trustee  in  an  action 
brought  by  M  against  C,  made  a 
note  for  the  sum  due  firom  him  to 
C,  and  being  desirous  of  having 
the  note  set  off  against  a  debt  due 
to  himself  from  M.,  C.  and  the  de- 
fendant deposited  it  with  a  third 
person,  to  hold  until  they  should 
have  an  opportunity  of  makins  a 
settlement  with  M.,  when  they 
would  direct  the  depositary  to  de- 
liver it  to  one  of  the  three.  No 
such  settlement  was  made  with  M. ; 
who  afterwards  obtained  judgment 
and  took  out  an  execution,  which 
was  satisfied  in  part  only  by  C, 
but  no  demand  upon  it  was  ever 
made  on  the  defendant  as  trustee. 
C.  died,  and  his  estate  was  repre- 
sented insolvent ;  and  some  years 
after  the  issuing  of  M.'s  execution, 
the  depositary,  upon  a  demand 
made,  delivered  the  note  to  C.'s 
administrator.  It  was  held,  that 
the  administrator  had  a  right  to  the 
note,  and  an  action  upon  it,  brought 
by  him  against  the  defendant,  was 
sustained.       Plymplan    v.    Cutler. 

259 

4.  The  answer  of  one  summoned  as 
trustee,  denying  that  he  has  in  his 
hands  effects  of  the  principal  de- 
fendant, and  the  prayer  of  the  plain- 
tiff that  he  may  be  adjudged  trus- 
tee upon  the  answer,  are  in  sub- 
stance the  joinder  of  an  issue, 
within  the  meaning  of  St.  1820,  c. 
79,  §  4,  allowing  an  appeal  from  a 
judgment  of  the  Court  of  Commoc 
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Pleas  in  an  action  '*  wherein  any 
iflsue  has  been  joined.''  Hovey  v. 
Ctane  Sf  Tr.  440 

6  Such  issue  between  the  plaintiflT 
and  the  person  summoned  as  trus- 
tee is  an  issue  in  law,  and  there- 
fore either  party  may  appeal  from 
the  judgment  of  the  Court  of  Com- 
mon Pleas  thereon,  although  the 
ad  damnum  be  laid  at  a  sum  less 
than  $  100.  Snd. 

TURNPIKE  ROAD. 
See  Way,  1,9. 

VARIANCE. 

The  payee  of  a  note  declared  on  it  as 
payable  to  himself,  but  it  appeared 
to  be  payable  to  himself  or  his 
order.  lield,  that  this  was  not  a 
material  variance.     Fay  v.  Gould- 

VENUE. 
See  Fishery,  2, 3. 

VERDICT. 
See  New  Trial. 

WAY. 

I.  In  an  action  against  a  turnpike 
corporation  for  damage  done  to 
merchandise  through  the  insuffi- 
ciency of  a  bridge,  which  was  more 
than  My  feet  in  length  from  one 
abutment  to  another,  the  driver  of 
the  wagon  containing  the  merchan- 
dise, which  weighed  more  than 
forty-five  hundreds,  testified,  that 
he  did  not  inform  any  toll-gatherer 
that  his  load  weighed  more  than 
forty-five  hundreds ;  that  he  fre- 
quently drove  loaded  wagons  over 
the  road,  which  usually  exceeded 
that  weight,  but  that  he  never  in- 
formed any  toll-gatherer  of  it,  not 
having  been  inquired  of  as  to  the 
weight.  It  was  held,  that  the  evi- 
dence would  not  authorize  the  jury 
to  infer  the  consent  of  a  toll  gath- 
erer tQ  his  passing  over  the  bridge. 


which  b  required  by  St  181S« 
e.  160,  §  4,  in  such  case,  in  order  to 
rendw  the  corporation  liable  foi 
damages.  Fomeroy  v.  Fi/U^  Mob^ 
saehu^tts     Turapuee    Corporalian^ 

35 
S.  Where  a  highway  had  been  laid 
out  by  the  court  of  sessions  and 
had  been  partly  worked,  and  the 
commissioners  of  highways  had  re- 
fused to  take  supervision  of  it,  be- 
fore they  were  superseded  by  the 
county  commissioners,  it  was  held, 
that  it  was  the  duty  of  the  county 
eommissioners  to  take  superrisioo 
of  it  and  either  discontinue  it  or 
complete  it.  Springfield  v.  Couniy 
CommkBianert  of  Hampden,        69 

3.  Upon  the  petition  of  a  town  for  a 
mandamus  to  the  county  commie- 
sioners  to  take  supervision  of  and 
to  finish  a  part  of  a  highway  which 
had  formerly  been  laid  out  by  the 
court  of  sessions,  an  alternative 
mandamus  was  issued,  to  which  the 
commissioners  made  return,  that 
the  part  in  question,  which  was  a 
bridge,  had  been  built  by  the  town, 
with  the  aid  of  individuals,  and  that 
the  expense  had  been  voluntarily 
incurred  by  the  town  and  the  indi- 
viduals after  the  enactment  of  the 
statute  providing  for  the  payment 
of  similar  expenses  out  of  the  coun- 
ty treasury  ;  and  that  the  bridge, 
immediately  after  its  erection,  wss 
dedicated  to  the  public,  without 
any  expectation  on  the  part  of  the 
town  that  the  expense  would  be  re- 
imbursed by  the  county.  It  was 
held,  that  this  return  was  substan- 
tially good.  llnd. 

4.  Exception  was  taken  to  the  return, 
that  it  did  not  aver  in  what  manner 
the  bridge  was  dedicated,  but  as 
the  proceedings  of  the  town,  which 
were  made  a  part  of  the  return, 
showed  for  what  purpose  the  bridge 
had  beea  bulk,  aind  as  the  building 
of  a  bridge  on  a  highway  is  ipso 

facio  a  d^ication  of  it  to  the  pub- 
lic, the  return  «ras  held  to  be  euffi- 
cient.  ibid 
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4  Where  it  did  not  appear  by  the 
petition  for  a  mandamus  to  the 
county  commissionere,  nor  on  the 
face  of  the  nrooeedings,  that  any 
part  of  a  road  had  been  worked  by 
the  petitioners,  nor  that  they  had 
incurred  any  expense  therefor,  nor 
that  they  were  requested  by  the 
commissioners  of  highways  to  con- 
struct the  road,  it  was  heUt,  that  it 
was  not  necessary,  in  the  return,  to 
notice  such  supposed  facts.      Ihid 

6  A  right  of  way  by  prescription  may 
be  acquired  in  forty  years.  Keni  v. 
WaiU.  138 

7  Evidence  of  the  adverse  tise  of  a 
way  for  a  sufficient  length  of  time, 
by  the  owners  of  a  farm  and  by  any 
other  persons  baring  occasion  to 
use  it,  will  sustain  the  allegation 
of  a  prescriptive  right  in  the  own- 
ers of  the  farm,  notwithstanding  it 
shows  a  right  by  custom  in  other 
persons.  Ibid. 

R.  The  statute  for  the  support  and 
regulation  of  mills  will  not  justify 
or  excuse  the  erection  of  a  dam  in 
such  manner  as  to  overflow  a  pub- 
lic highway  already  appropriated 
and  in  actual  use,  and  thereby 
render  it  impassable.  Common- 
weatUi  V.  Stevens.  347 

f9.  UnderiSlr.  1825,  c.  171,  the  com- 
missioners of  highways  had  no  au- 
thority to  lay  out  a  highway  longi- 
tudinally over  a  turnpike  road. 
West  Boston  Bridge  v.  Comity 
Commissioners  of  Middlesex.      270 

lO.  The  commissioners  of  highways 
having,  upon  an  application  for  a 
highway,  adjudged  part  of  the  way 
to  be  for  the  common  convenience, 
and  made  return  of  their  proceed- 
ings to  the  court  of  sessions,  where 
the  same  were  recorded,  it  was 
held,  that  the  commissioners  were 
functi  officio  as  to  such  application, 


and  that  they  could  not  subsequent- 
ly, without  a  new  application,  pro- 
ceed to  lay  out  another  part  of  the 
way  prayed  for.*  Ilnd. 

U.  This  Court  will  not  prohibit  the 
county  commissioners  from  working 
a  road  during  the  pendency  of  a 
petition  for  a  certiorari  on  account 
of  supposed  errors  in  their  previous 
proceedings,  but  after  notice  of  the 
pendency  of  such  petition  the  cony- 
missioners  will  make  the  road  al 
their  peril  ;  for  if  thoir  proceedings 
are  ultimately  adjudged  to  have 
been  erroneous,  a  tax  laid  to  pay 
the  expenses  will  not  be  legal 
Adams,  PetUiensf^,  ift.  279 

12.  In  trespass  quare  clamum  /regit, 
the  defendant  may  plead  that  he  is 
the  owner  of  an  adjoining  close,  and 
has,  as  appurtenant,  a  right  to  pass 
in  all  dsreetions  over  the  plaintiff's 
close.     Emerson  v.  Wiley.         SIO 

13.  Land  was  given  ''for  the  use  of 
a  parish  for  highways,  &c.  and  also 
to  accommodate  the  neighbours  that 
live  bordering  on  said  land  for  their 
more  convenient  coming  at  and  im- 
proving their  own  lands  and  build- 
ings ;  to  remain  unfenced  for  ever ; 
never  to  be  disposed  of  to  any  other 
use,  without  the  consent  of  every 
freeholder  in  the  parish  ;  "  and  the 
parish  granted  land  *^  bounded  all 
round  by  the  land  given  to  the  par- 
ish for  particular  uses'*  as  above 
mentioned.  It  was  held,  that  this 
was  not  mere  description,  but  an 
implied  covenant  that  the  common 
land  should  remain  open,  unless  it 
should  be  enclosed  with  the  consent 
of  every  freeholder  in  the  parish. 

Ihid, 

14.  In  trespass  against  such  grantee 
for  passing  over  the  common  land, 
the  burden  of  proof  is  on  the  plain- 
tiff to   show   tnat  it  was  enclosed 


*  According  to  the  opinion  m  fVest  Boston  Bridge  r.  The  County  CommiMsionersof  Mitl- 
ileseXf  (which  was  drawn  up  by  the  late  Cheef  Jostioe  Parker  and  found  among  his  papers 
after  his  decease,)  this  point  was  so  decided,  but  the  decision  of  it  was  not  necessary  for  tJie 
determination  of  the  oase,  and  at  October  term,  1832,  in  Middlesex,  when  the  same  case  was 
before  the  Court  upon  the  return  of  the  certiorari,  the  judges  said  they  had  no  recollection 
that  such  a  decision  had  been  made  ;  the  question  therefore  remains  open. 


Digitized  by  VjOOQIC 


6U2 


INDEX. 


with  the  assent  of  every  freeholder 
in  the  parish.  Ibid. 

15.  A  right  of  way  is  not  lost  by  a 
non-user  for  any  period  less  than 
twenty  years.  Ibid. 

16.  If  a  party  to  the  proceedings  of 
county  commissioners  in  laying  out 
a  highway,  has  notice  that  one  of 
them  is  not  disinterested,  but  takes 
no  exception  to  such  commissioner's 
actinff,  until  after  the  highway  is 
established,  he  will  be  deemed  to 
have  waived  any  exception  on  that 
account.  Ipswich  v.  Couniy  Com- 
nMnonera  of  Esses.  519 

17.  Where  a  county  commissioner  is 
interested  in  a  road  by  reason  of 
his  owning  land  in  a  town  through 
which  the  road  is  laid  out,  and  he 
has  been  taxed  by  the  town  for  his 
land,  the  town  must  be  considered 
as  having  notice  that  he  is  so  inter- 
ested. Ibid. 

18.  Where  notice  of  a  petition  for  a 
certiorari  to  county  commissioners 
was  served  upon  their  chairman,  and 
he  alone  appeared  and  made  answer 
in  behalf  of  the  commissioners,  the 
Court,  on  dismissing  the  petition, 
directed  that  costs  should  be  taxed 
for  the  travel  and  attendance  of  on- 
ly one  commissioner.  Ibid. 

19.  The  county  commissioners  hav- 
ing viewed  certain  land  whereof 
husband  and  wife  were  seised  in  fee 
in  right  of  the  wife,  afterwards  lo- 
cated a  road  over  the  same,  and  as- 
sessed damages  for  the  land  so  tak- 
en, and  ordered  the  damages  to  be 
paid  to  the  husband,  not  knowing 


that  he  had  deceased  ;  and  upon  an 
application  for  a  mandamus  to  the 
commissioners,  to  show  cause  why 
an  order  should  not  issue  to  the 
county  treasurer  to  pay  over  the 
damaffes  to  the  widow,  it  was  sug- 
gested that  the  location  might  have 
been  made  in  the  lifetime  ofthe  hus- 
band ;  whereupon  the  Court  direct- 
ed that  notice  of  such  application 
should  be  given  to  the  administrator 
on  his  estate,  to  appear  and  show 
cause  affainst  the  claim  of  the  wid- 
ow. &U  V.  Cottufy  CoHiMtfitoiisri 
of  Essex.  521 

See  Costs,  S. 

Jury.  1,  S,  S,  4. 

WILL. 
See  Dbtisb. 

WITNESS. 
See  EviDKNCB,  S,  S,  4,  5,  6»  7,  •, 
9,  10,  SS,  25,  26. 
Husband  and  Wifb,  S. 
Nbw  Trial 

WRIT. 

Where  a  deputy  sheriff,  having  in  his 
hands  a  writ  of  attachment,  by  di- 
rection of  the  creditor's  attorney, 
but  not  in  his  presence,  altered  tfie 
date  and  the  return  day  of  the  writ 
and  attached  upon  it  property  ofthe 
debtor,  it  was  held  that  tne  writ  was 
void  as  against  a  creditor  at  whose 
suit  he  subsequently  attached  the 
same  property.     Ciarke  r.  Lifmaim. 


BND    OF  THB    TBNTH   T0LI71IE 
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